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See under Houses and Rents. 


Kamataka Rent Control (Amendment 

(31 of 1975) 

See under Houses and Rents, 
Karmataka Societies Registration Act (17 of 
1968), S. 27-A — See also Constitution of 
India, Art. 226 (Aug) 151 
——S. 27-A (1) — Appointment of Admin- 
istrator possible only after an enquiry. 
{Constitution of India, Art. 226) 

(Sep) 165 B 
Karnataka State Universities Act (28 of 
_ 1976) 

See under Education. 

Karnataka Sugar Dealers Licensing Order 
(1962), Cls. 7, 7-B and 8 (1) and (3) — 
Licence cancelled under Cls. 7 and 7B — 
Appeal to Director, Food and Civil Supplies 
— Validity (Dec) 222 
—Cl, 7B — Seo Ibid, Cl. 7 (Dec) 222 
—Cl. 8 (1) and (3) — See Ibid, Cl. 7 

(Dec) 222 
and Local 


Act 


Xarmataka Village Panchayat 
Boards Act (10 ef 1959) 
See under Panchayats. 

Land Acquisition Act (1 of 1894), Ss. 4 and 

6 — Land proposed to be acquired under 

preliminary notification different from those 

notified in S. 6 — Effect (Feb) 22 A 

—S. 6 — See Ibid, S. 4 (Feb) 22 A 

—-S. 6 (1-A) (Karnataka Amendment) — 

Lapse of more than 3 years between the 

preliminary notification and the final notifi- 

cation — No stay or injunction by order of 

Court in intervening period — Preliminary 

notification quashed (Feb) 22 B 

——S. 9 (3) — Notice under — Service of 

— When complete (Feb) 20 

Marriage Laws Amendment Act (68 of 1976), 

S. 39 — See Hindu Marriage Act (1955), 

S. 23-A (Jan) 8 C 

Maxims — An Act of the Court shall pre- 

judice no man — Writ challenging rejection 

of nomination paper (May) 72 B 


Motor Vehicles 
—Third party risk 
See M, V. Act (1939), S. 95 


Motor Vehicles Act (4 of 1939), S. 2 (3), (15) 
—~ See Ibid, S. 51 (Dec) 213 
————§, 2 (28) — See Ibid, S. 33 

(Aug) 152 A 
———-§, 33 read with S. 2 (28) — Expression 
‘any registering authority’ in S. 33 — Does 
not mean: only authority who has register- 
ed the vehicle but means any authority who 
is empowered to register the vehicle 

(Aug) 152 A 
——-S, 33 (3) — Suspension of registration 
—- Order passed by authority other than 
original registering authority and sent fop 
enforcement to the original registering au- 
thority -—~ Original registering authority is 
competent to enforce the order 

(Aug) 152 B 
—S, 35 — Appeal — Order of suspension 
passed by R. T. O., ‘C? and sent for enforce- 
ment to R. T. O. ‘S? — In appeal filed only 
against order in execution by R. T. O. ‘S7; 
appellate authority could not consider whe- 
ther original order of suspension was justi- 
fied in law and on facts (Aug) 152 C 


—SsS. 43 — See Ibid, S. 51 (Dec) 213 


-——S. 46 (b) — See Ibid, S. 57 (8) | 

(Nov) 199 A 
———S. 48 — See Ibid, S. 57 (8) 

(Nov) 199 A 
~-—-Ss. 51, 43, 2 (3) and (15) — Permit to 
ply auto-rickshaw cab — Resolution of 
R. T. A. to reserve permits for Scheduled 
Caste/Tribe applicants in pursuance of cer- 


tain direction received by it — No provi- 
sion in Act — Resolution and reservation 
are illegal (Dec) 213 
mS, 57 (3) — See Ibid, S. 134 (2) 

(Dec) 209 A 
———§, 57 (8) — See also 
. (1) Ibid, S. 68-D (Nov) 199 B 


. (2) Constitution of India, Art. 226 

(Nov) 199 C 
———Ss. 57 (8), 46 (b) and 48 — Variation 
of conditions of permit authorising use of 
increased number of vehicles possible. 
W. Ps. Nos. 16247 to 16249 of 1979, Dj- 
8-11-1979 (Kant), Reversed; W. P. No. 3360 
of 1974 (Kant), Overruled (Nov) 199 A 


———§, 58 (2) and (3) — Application for re- 
newal of permit made beyond prescribed 
period — R, T. A. cannot condone delay 
(Jan) 4 
-—§. 59 (1) and Karnataka Motor Vehi- 
cles Rules (1963), R. 134 — Transfer of 
permit —- No guidelines prescribed — In- 


oe govern 
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` Motor Vehicles Act (confd.) 

terests of the travelling public should 
(Oct) 184 
S. 64 (1) (a), (6) — Order refusing to 
grant variation in the conditions of permit 


and revision of timings — Appeal against — 





Maintainability (Mar) 34 
—S, 68-D — See also Constitution of 
India, Art. 226 (Nov) 199 C 


—S$s. 68-D and 57 (8) — ‘Kolar Pocket 
Scheme’ by Karnataka State — Exemption 
clause — Interpretation of 


(Nov) 199 B 


—S: 86-F (1A), (1B) — Application for 
temporary permit under S. 68-F (1A) by 
State Transport Corporation in respect of 
zoute incorporated in draft scheme — 
Duration of permit cannot be restricted to 
one year only i (Sep) 163 


——S. 95 — Third party risk — Owner of 
goods travelling in lorry loaded with his 
goods dying in accident — Insurer liable 
for such owner’s risk (Feb) 25 A 


-~——S. 95 (2) (a} — Third party risk — 
Insurer’s liability for death of passengers in 
goods vehicle — Quantum (Feb) 25 B 


——Ss. 134 (2), 57 (3) — Irregularity result- 
ing in failure of justice — Instance 
(Dec) 209 A 


MUNICIPALITIES 


~—Bombay Provincial Municipal Corporation 
Act (59 of 1949), S. 147 — Karnataka Muni- 
cipal Corporation Act (14 of 1977), S. 124 
— Transport of Iron ore from Bellary to 
Karwar/Belikere Ports — No direct rail 
fine connecting — Transhipment of ore 
from railway wagons to lorries at Hubli — 
‘Supervision fee’ held not leviable 

(May) 66 A 


-——S. 147 — Construction — “Unless” is a 
pleonasm and is used only to add emphasis 
‘(May) 66 B 


-—-Karmataka Monicipal Corporation Act 
1976 (14 of 1977), S. 124 — See Municipali- 
ties — Bombay Provincial Municipal Cor- 
poration Act (1949), S. 147 (May) 66 A 


~— Karnataka Municipalities Act (22 of 
1964), S. 38 and Karnataka Municipalities 
(President and Vice-President) Election Rules 
{1965}, R. 3 (c) — Rejection of nomination 


paper — Defect of ‘substantial character’ 
— Meaning (May) 72 C 
— S$. 38 (1) — See Constitution of India, 
Art. 14 (Sep) 169 E 


= 
1946 (Kant.) Indexes 1 (2) (4 pp.) 


Municipalities (confd.) 

-Karnataka Municipalities predian and: 
Vice-President) Election Rules (1965), R. 3 
(c) —- See Municipalities — Karnataka: 
Municipalities Act (1964), S. 38 
(May) N C 


Natural justice 
-Principles of 

See Constitution of India, Art. 226 
Notice to quit 

See T. P. Act (1882), S. 106 

PANCHAYATS 

—-Karnataka Village Panchayat and Local 
Boards’ Act (10 of 1959), S. 13 — See Con- 
stitution of India, Art. 226 (Jun) 104 


Precedent — A statutory provision declared’ 
valid by a Division Bench of High Court 
— Plea as to legislative competence not 
raised before it — Still decision is binding. 


_on single Judge and he cannot examine that. 


plea (Sep) 169 C 
———-Decision by majority of Judges of High 
Court Bench —— Observations made by 


minority of Judges on a point cannot be re- 
garded as laying down the law on that 
point even if majority of Judges have not 
dissented from that view but have remained’ 
silent on that question (Jul) 122 E: 
———-Principle of law enunciated ought to be- 
followed although, on facts, the case may 
be distinguishable (May) 66 C 
———-Supreme Court decisions — See Con- 
stitution of India, Art. 141 (Aug) 130 B: 
——Two conflicting decisions of Supreme: 
Court — One given by larger Bench should 
be followed. (1974) 1 Kant LJ 344 (FB), 


Overruled — (Jun) 92 A (FB): 


———-Two conflicting decisions of Supreme: 
Court — Benches delivering them consisting 
of equal number of Judges — Practice to 
be followed (Jun) 92 B ŒB) 
Public Premises (Eviction of Unauthorised! 
Occupants) Act (40 of 1971), S. 4 — See 
Constitution of India, Art. 226 

(Oct) 186 B- 
——§, 5 — See Constitution of India, Arti- 
cle 226 (Oct) 186 A 
Public Premises (Eviction of Unauthorised: 
Occupants) Rules (1971), R. 5 — See Con- 
stitution of India, Art. 226 (Oct) 186 B 

PUBLIC SAFETY _ 

—Conservation of Foreign Exchange and: 
Prevention of Smuggling Activities Aci (52- 
of 1974), S. 3 (1) — See Constitution of 
India, Art. 22 (5) (Feb) 17 


™ 
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‘Representation of the People Act (43 of 
4951), Ss, 86 and 87 -— Marked electoral 
‘zolls of a constituency — If admissible in 


‘evidence through Returning Officer as wit- 
‘mess (May) 79 B 
-——S. 87 — See Ibid, S. 86 (May) 79 B 


-——-Ss. 94 and 128 — Secrecy of ballot — 
(Meaning of (May) 79 A 
-—-—§. 128 — See Ibid, S. 94 

(May) 79 A 


‘Specific Relief Act (47 of 1963), S. 38 — 
Karnataka Land Reforms Act (10 of 1962), 
‘5. 112 — Suit for permanent injunction — 
‘Defendants claiming as true land owner — 
‘Suit cannot be decreed unless question of 
“awful possession of plaintiffs is decided 

« (Dec) 220 


TENANCY LAWS 


~—Karnataka Land Reforms Act (10 of 1962), 
‘Ss. 44 (1), 45 — Granting of occupancy 
wights — Lands not surrendered notwith- 
Standing permission to surrender can be 
ttaken into consideration. AIR 1979 Kant 


211, Reversed (Jun) 102 
—S. 45 — See 
{1) Ibid, S. 44 (1D) (Jun) 102 
{2) Ibid, S. 48-C (Jan) 5 


(3) Constitution of India, Art. 226 

(Jan) 7 
——S. 48 — See 

(1) Ibid, S. 134 (Apr) 53 B 

42) Constitution of India, Art. 226 
(Apr) 53 A 
S. 48 (8) — Legal bar is in its normal 
and natural sense and cannot be extended 
against member to represent other member 
of his family even if he happens to be legal 
practitioner (Nov) 193 C 
—-§. 48-A — Rival applications for grant 
‘of occupancy right -— Duty of Tribunal. 
"W. P. No. 7584 of 1977, D/- 18-8-1978 
(Kant), Reversed (Sep) 175 B 
-—§. 48-A. — Application for registration 
‘as occupant — Applicant, monthly tenant of 
building — Applicant not tenant of coconut 
trees standing in compound — Held, land 
was not agricultural premises to entitle re- 
istration (Nov) 193 A 


—Ss, 48-C and 45 — Application by A 
‘oefore Land Tribunal for being registered 
as occupant and temporary injunction under 
S. 48-C — Disposal of main application 
while hearing injunction application held 
was justified (Jan) 5 


—S, 91 — See Ibid, S. 133 
(Jun) 107 A (FB) 





Tenancy Laws — Karnataka Land Reformg 
Act (contd.) 
——S. 112 — See Specific Relief Act (1963), 
S. 38 (Dec) 220 
—S. 133 — Effect of amendment by Kar- 
nataka (Amendment) Act (1 of 1974), S. 91 
and Karnataka Land Reforms (Second 
Amendment & Misc. Provisions) Act (31 of 
1974), Ss. 2, 3 and 5 — Suit for possession 
of agricultural land pending in Civil Court 
— Issue as to tenancy of defendant referred 
to Munsiff Tribunal and decision thereof 
becoming final before 1-3-1974 — Issue 
need not be reopened — Suit to be disposed 
in accordance with final decision under Sec- 
tion 118. (1975) 1 Kant LJ 241, Overruled 
. (Jun) 107 A (FB) 
—S. 134 — Control of State Government 
— Tribunal constituted under Act suspended 
till further orders — Suspension illegal 
(Apr) 53 B 
—Karnataka Land Reforms (Amendment) 
Act (6 of 1970), Ss, 32 and 33 — Combined 
effect of — Transfer of proceedings pending 
before 15-1-1970 and validation of orders 
(Jun) 107 B (FB) 
——S. 33 — See Ibid, S. 32 
(Jun) 107 B (FB) 
—Karnataka Land Reforms (Second Amend- 
ment and Miscellaneous Provisions) Act 
(31 of 1974), Ss. 2, 3 and 5 — See Tenancy 
Laws — Karnataka Land Reforms Act 
(1962), S. 133 (Jun) 107 A (FB) 


—Karnataka (Personal and Miscellaneous) 
Inams Abolition Act (1 of 1955), S. 3 — 
Inam abolished and vested in Government 
— Right to recover rent is not one preserv- 
ed by the Act (Jan) 1 GB) 


—Karnataka Prevention of Fragmentation 
and Consolidation of Holdings Act (1 of 
1967), S. 4 — See Ibid, S. 6 (Sep) 166 


—S. 5 — See Ibid, S, 6 (Sep) 166 


—Ss. 6, 4,5 — Sale of fragment of a 
land — Whether prohibited (Sep) 166 


Transfer of Property Act (4 of 1882), 
S. 58 (c) — See Debt Laws — Karnataka 
Debt Relief Act (1976), S. 4 (Aug) 154 B 


S. 58 (1), Proviso -~ Document of 
absolute sale without any stipulation to treat 
it as a mortgage — Separate document of 
reconveyance cannot change sale into a 
mortgage (Aug) 154 A 


—-S. 106 — Concurrent finding indicating. 
15 days notice to tenant — Notice must be 
deemed to have complied with requirement 
as to notice of 15 days (Feb) 28 C 
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Weeusfer of Property Act (contd.) 

D {GS — Notice to quit — Monthly 
Tenancy — Notice requiring tenant to vacate 
on of befcre fast day of month — Notice 
és valid (Feb) 28 D 


wm, EEL — See Tenancy Law — Karna- 
Haka Lang Reforms Act (1962), S. 44 (1) 


(Jun) 102 
Welf Act (29 of 1954), S. 25 (8) — See 
alko Ibid, S. 27 (Jul) 118 C 
mS, 25 (8) — Provisions of — Manda- 
cony (Jul) 118 B 


Wakf Act (contd.) 
—Ss. 27 and 25 (8) — Power of Board 
under S. 27 — Exercise of — Duty of Board 

(Jul) 118 C 
——Ss. 27 (1) and 55 — Constitution of 
India, Art. 226 — Decision under S. 27 (1) 
— Open to challenge in writ jurisdiction 

(Jul) 118 A 
—S. 55 — See Ibid, S. 27 (1) 

(Jul) 118 A 


Words & Phrases — Rusticate — See Edu- 
cation —- Karnataka State Universities Act. 
(28 of 1976), S. 12 (Mar) 39 


WIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. 


IN A. I. R. 1986 KARNATAKA 


Diss.: Dissented from in; Over.: Overruled in; Revers.: Reversed in 


AIR 1963 Mys 115 — Diss. AIR 1980 
Punj 274 B (Oct). 
AIR i868 Mys 226 (Pt. B) — Diss. AIR 


1980 Punj 334 (Nov). 

AIR 1970 Mys 114 (Pt. F — Over. AIR 
1980 SC 1124 T (Tul). 

AIR 1971 Mys 60: 1971 Cri LJ 226 — 
Partly Diss. AIR 1980 Mad 260 B (FB) 
(Oct). 

1972 Cri LJ 1478 : 1972 Mad LJ (Cri) 476 
(Mys) — Partly Diss. AIR 1980 Mad 
260 B CFB) (Oct). . 

(1974) W. P. No. 3360 of 1974 (Kant) — 
Over. AIR 1980 Kant 199 A (Novy). 

4974 Lab IC 1083 (Kant) — Over. AIR 
1980 (NOC) 109 B Kant (FB) (ul). 

(1974) 1 Kant LJ 344 (FB) — Over. AIR 
1980 Kant 92 A (FB) (Jun). 

1975) 1 Kant LJ 241 — Over. AIR 1980 
Kant 107 A (FB) (Jun). i 


AIR 1976 Kant 153 — 
Kant 95 (FB) (Jun). 


Over. AIR 1980 


(1977) 108 ITR 935 (Kant) — Diss. AIR 
1980 NOC 22 (All) (FB) (Feb). 
(1978) W. P. No. 7584 of 1977, Dj- 18-8- 


1978 (Kant) — Revers. AIR 1980 Kant 
175 B (Sep). 


ILR (1978) 2 Kant 1112 (Kant) — 
AIR 1980 Kant 75 A (May). 


(1979) W. Ps. Nos. 16247 to 16249 of 1979, 


Over. 


D/- 8-11-1979 (Kant) — Revers. AIR 
1980 Kant 199 A (Nov), 
AIR 1979 Kant 211 — Revers. AIR 1980 


Kant 102 (Jun). 


AIR 1980 NOC 53 (Kant) —- Revers. AIR 
1980 Kant 104 (Jun). 


(1980) 1 Kant LJ 60 — Revers. 
Kant 142 B (Aug). 
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AIR 1980 KARNATAKA IT 
FULL BENCH 


K. JAGANNATHA SHETTY, 
M. S. PATIL AND K. A. SWAMY JJ. 


A. R. Venkatachalaiyengar, and 
others, Appellants v. State of Mysore, 
Respondent. 


Regular First Appeal No, 62 of 1973, 
D/- 11-7-1979.* 


Mysore (Personal and Miscellaneous) 
Inams Abolition Act (1 of 1955), Sec- 
tion 3 — Inam abolished and vested in 
Govt. — Inamdars registered as occu- 
pants under Section 9 and tenants re- 
gistered as ordinary tenants under Sec- 
tion 9-A — Non-collection of rents for 
the period from date of vesting till 
date of registration — State Govt. is 
under no legal or statutory duty to re- 
cover the same from tenants and pass 
on the same to the occupants — Right 
to recover rent is not one preserved by 
the Act AIR 1961 SC 288 and AIR 1967 
Mys 129, Foll. (Paras 9, 7) 


Cases Referred: Chronological Paras 
(1966) I Mys LJ 756: AIR 1967 Mys 

129 8 
AIR 1961 SC 288 7 


V. Krishna Murthy, V. Tarakaram 
and H. K. N. Acharya, for Appellants; 
N. Basavaraju 2nd Addl. Govt. Advo- 
cate, for Respondent. 


"(Against judgment and decree pass- 
ed by Pri. Civil J. Sa D/- 
26-10-1972). pT 


IWwW/JW/E290/79/88G GE a 


= JAGANNATHA SHETTY, J :— This 
Full Bench has been constituted to de- 
cide the following question : 


“Whether under the provisions or 
by virtue of the provisions of the 
Mysore (Personal and Misellaneous) 
Inams Abolition Act, 1954, there is a 
legal or statutory duty on the part 
of the State Government to collect 
rents payable by the tenants to be 
continued under Section 9A of the Act 
between the date of vesting and the 
determination of claims under Sec- 
tion 9A of the Act ?” 


2. The reference arises out of Ap- 
peal No. 62 of 1973 which was pre- 
ferred from a decree of the Civil 
Judge, Shimoga. 


The appellants were the Inamdars of 
lands measuring about 345 acres com- 
prised in the Inams villages of Kannur 
and Gowtampur situated in Ananda-~ 
puram MHabli, Sagar Taluk, Shimoga 
District. The said Inam was abolished 
and vested in the Government with 
effect from first February 1959 con- 
sequent on the issuance of a notifica- 
tion dated 13th January 1959 under 
Section 1 (4) of the Mysore (Personal 
and Miscellaneous) Inams Abolition Act, 
i954 (hereinafter referred to as “the 
Act”). The lands were then in the oc- 
cupation of tenants. The appellants 
and their tenants made claims for re- 


gistration of occupancy rights before 
the Special Deputy | Commissioner. 
Upon investigation, it was found that 


athe tenants did not belong to any of 
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the categories like Kadim tenants, per- 
manent tenants or  quasi~pernament 
tenants on whom occupancy rights as 
against inamdars were expressly con- 
ferred by the Act. 


They were however, registered as 
ordinary tenants under’ Section 9A 
with Inamdars registered as occupants 
under Section 9 of the Act. But, after 
the date of vesting till the date of re- 
gistration of occupancy rights, the ap- 
pellants did not and indeed could not 
collect rents from their tenants. The 
appellants complaining that they have 


lost rents payable by their tenants 
during that interregnum, instituted 
Original Suit No. 50 of 1969 in the 
Court of the Civil Judge, Shimoga 


claiming from the Government three 
years’ rent amounting to Rs. 98,550/- 
payable by their tenants. The trial 
Judge dismissed the suit on the ground 
that the Government had no obliga- 
tion to collect rents from those 
tenants and pay in turn to the appel- 
lants. A Bench which heard the ap- 
peal against that decree, formulated 
the question and referred the same to 
a Full Bench for opinion and that is 
how the matter has come up before 
us. 


3. In order to reflect the real con- 
troversy as between the parties, we 
modify the question to read as fol- 
lows : | 


“Whether under the provisions of 
the Mysore (Personal and Miscellane- 
ous) Inams Abolition Act, 1954, the 
State Government is under a legal or 
statutory duty to collect rents payable 
by the tenants entitled to continue 
under Section 9A for the period be- 
tween the date of vesting and the de- 
termination of claims under Sections 9 
and SA of the Act, and pay in turn 
to the occupants registered under Sec- 
tion 9?” ` 


4. For a proper consideration of the 
question, it is necessary to have re- 
gard to the relevant provisions of the 
Act. The short -title of the Act pro- 
vides that it was expedient in the pub- 
lic interest to provide for the aboli- 
tion of personal Inams and certain 
other Inams in the Mysore area ex- 
cept Bellary District. Section 2 (2) 
defines ‘date of vesting’ to mean the 
date appointed by a notification issued 
under sub-section (4) of Section 1. 


A. R. Venkatachalaiyengar v. State (FB) 


A.LR, 
Section 2 (8), (12), and (14) defined 
‘Kadim ` tenant’, Permanent tenant’ 
and ‘Quasi-permanent tenant’ respec- 
tively. Section 3 provides for con- 


Sequences of the vesting of an Inam. 
The Section so far as it is material 
provides : 


“3. Consequences of the vesting of an 
inam in the State. — (1) When the 
notification under sub-sectioh (4) of 
Section 1 in respect of any inam has 
been published in the Mysore Gazette, 
then notwithstanding anything con- 
tained in any contract, grant or other 
instrument or in any other law for the 
time being in force, with effect on and 
from the date of vesting, and save 
as otherwise expressly provided in this 
Act, the following consequences shall 
ensue, namely :— 


(a) the provisions of the Land Re- 
venue Code relating to alienated hold- 
ings shall, except as respects minor 
inams to which this Act is not ap- 
plicable, be deemed to have been re- 
pealed in their apvlication to the 
inam; and the provisions of the Land 
Revenue Code and all other enactments 
applicable to unalienated villages shall 
apply to the said inam; 


(b) all rights, title and interest 
vesting in the inamdar including those 
in all communal lands, uncultivated 
lands, whether assessed or not, waste 
lands, pasture lands, forests, mines and 
minerals, quarries, rivers and streams, 
tanks and irrigation works, fisheries 
and ferries, shall cease and be vested 
absolutely in the State of Mysore, 
free from all encumbrances; 


(c) the inamdar shall cease fo ‘have 
any interest in the inam other than 
the interests expressly saved by or 
under the provisions of this Act; 


(a) all rents and land revenue in- 
cluding cesses and royalties accruing 
in respect of lands comprised in such 
inam on or after the date of vesting 
shall be payable to the State and not 
to the inamdar and any payment made 
in contravention of this clause shall 
not be valid; 


(e) all arrears of revenue, whether 
as jodi, quit-rent, or khayamgutta, 
and cesses, remaining lawfully due on 
the date of vesting in respect of any 
such inam shall after such date con- 
tinue to be recoverable from the inam- 
dar by whom they were payable and 
may, without prejudice to any other 
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mode of recovery, be realised by the 
deduction of the amount of such ar- 
rears and cesses from the compensa- 
tion money payable to such inamdar 
under this Act”. 

Sections 4, 5 and 6 provide for regis- 
tration of Kadim tenants, permanent 
. tenants and quasi-permanent tenants as 
occupants on certain conditions. Sec- 
tion 9 provides that every inamdar with 
effect on and from the date of vesting, 
shall be entitled to be registered as 
occupant of all the lands other than 
communal lands, waste lands ete. or 
lands in respect of which any person 
is entitled to be registered under Sec- 
tions 4 to 8 of the Act. Section 9A pro- 
vides that every tenant of the Inam- 
dar, other than the tenants entitled to 
be registered as occupants under Sec- 
tions 4, 5 and 6, shall be entitled to 
continue as a tenant of the lands with 
effect on and from the date of vesting 
and subject to the provisions of Chap- 
ter II-A. 


In accordance with these provisions, 
the appellants were registered as oc- 
cupants of the lands under Section 9, 
and their tenants were continued as 
ordinary tenants under Seection 9-A. 


5. The Act does not expressly or 
impliedly confer a right on the Inam- 
dars to collect rents after the date of 
vesting from the tenants entitled to 
continue till the occupancy rights are 
registered. But Mr. Krishnamurthy, 
learned counsel for the appellants 
urged that the Government was under 
a legal duty to collect rents from those 
tenants and pass on the same to the 
appellants. According to him, that 
duty is implied by the provisions of 
Section 3 (1) (b)- and Section 26-A of 
the Act. He also urged that upon, the 
abolition of Imams and vesting the 
same in the State, the Inamdar’s right 
in personam was not extinguished and 
it was only his right in rem that was 
terminated. He further said that Sec- 
tion 3 (1) (d) operates as a statutory 
assignment for the State to collect rent 
without consideration. 


6. We do not think that these con- 


tentions could be accepted. Section 3 
enumerates the consequences of the 
vesting of an Inam in the State. By 


Section 3 (1) (a), the Inams are abolish- 
ed notwithstanding anything contained 
in any contract, grant or other in- 
strument or in any other law for the 
time being in force. By Section 3 (1) 
(b), all rights, title and interest vest- 
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ing in the Inamdar including those 
in lands and forests, mines and mine- 
rals, fisheries and ferries, have been 
extinguished and those rights are vest- 
ed absolutely in the State free from 
all encumbrances. Section 3 (1) (o) 
declares that the Inamdar_ shall not 
have any interest in the Inam other 
than the interest expressly saved by or 
under the provisions of the Act. 


When Section 3 (1) (b) provides that 
all rights, title and interest vesting in 
the Inamdar shall cease and be vested 
absolutely in the State free from all 
encumbrances, it means every right, 
title and interest of the Inamdar in 
relation to the Inam. The right of 
the Inamdar to collect rents or land re- 
venue from the tenants in possession of 
the lands comprised in such Inam is 
also not excluded from the sweep of 
Section 3 (1) (b). As a corollary, Sec- 
tion 3 (1) (d) directs the tenants not to 
pay their rents to the Inamdar. It 
states that all rents and land revenue 
accruing on or after the date of vest- 
ing shall be payable to the State and 
not to the Inamdar. It is further de- 
clared that the payment made in con- 
travention of that provision shall be 
invalid. 


T. The cumulative effect of all 
these provisions is that the Act ex- 
tinguishes all rights, title and interest 
vesting in the Inamdar. Those rights, 
title and interest are vested absolutely 
in the State. The abolition of Inams 
is by Legislative decree and its con- 
sequences must therefore be sought 
only in the statute itself and not apart 
from the statute. When S. 3 (D (ce) 
states that the Inamdar shall cease to 
have any interest in the Inam other 
than the interests expressly saved by 
or under the provisions of the Act, it 
is not open to the Inamdar to rely up- 
on the principles of common law or 
any other law to save his right to 
collect rents from the tenants, The 
Act provides for compensation for the 
loss of Inam rights in land and also 
provides for occupancy rights to Inam- 
dars falling under Section 9. Inam- 
dar’s (since called occupant) right to 
collect reasonable rents from the 
tenants entitled to continue under Sec- 
tion 9-A is a fresh right conferred by 
Section 26-B of the Act and not a con- 
tinuation of his age old right in the 
Inam. 

It must be stated that the Act speci- 
fically deals with Inams and is obvi- 
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ously protected under Article 31-A 
from any attack under Articles 14, 19 
or 31 of the Constitution. Inams 
being “estates”, within the meaning of 
Article 31-A (2), the rights of the 
Inamdars to collect rents from their 
tenants can be nothing more than a 
right in an “estate”. See Gangadhar- 
rao v. State of Bombay, AIR 1961 SC 
288. When once the Inam is abolish- 
ed and vested in the State, the Inam- 
dar’s very source of right to collect 
the rents in respect of the lands com- 
prised in the Inam disappears. 


8. Apart from that it seems to us 
that the Act casts no duty on the 
State to recover rents from those 
tenants and pay the same to their land- 
lord. Section 3 (1) (d) is one of the 
consequences of vesting the Inam in 
the State. It does not impose a legal 
duty on the State to recover rents 
from the tenants nor does it confer a 
legal right on the Inamdar to claim 
rents after the date of vesting. The 
duty of the State may arise only if 
there is a corresponding right posses- 
sed by the Inamdars. 


We respectfully agree with the en- 
unciation made by this Court in K. 
Doreswamy v. Special Deputy Commis- 
sioner for Abolition of Inams, Banga- 
lore, (1966) 1 Mys LJ 756 at p. 759. It 
was observed: 


“In regard to the mandamus sought 
by the petitioner that the rent payable 
to the Inamdars should be collected by 
the Government, it is obvious that we 
should issue no such mandamus. Sec- 
tion 3 (1) (d) to which Mr. Ramaswamy 
Iyengar appealed does not in our opi- 
nion afford any assistance to him. 
All that that clause says is that one 
of the consequences of the vesting of 
the inam village is that the rents and 
land revenue payable to the Inamdar 
shall be payable to the State Govern- 
ment. There is no other statutory pro- 
vision to which our attention was 
called on the basis of which we could 
issue any mandamus to the State Gov- 
ernment or on the foundation of which 
we could come to the conclusion that 
there is any legal duty on the part 
of the State Government to assist the 
Inamdars in that way”. 

9. The liability of one should not 
be confused with the duty of another. 
Tt has been stated by Salmond": 


*Salmond on Jurisprudence, Twelfth 


Edition, page 216, para 39. 
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“A duty is roughly speaking an act 
which one ought to do, an act the op- 
posite of which would be a wrong... 
w...L0 ascribe a duty to a man is to 
claim that he ought to perform a cer- 
tain act. 

XX XX XX XX 
ENERE TS Moreover a duty consists in 
positive acts, not in mere abstaining 
from action.” 


We are, therefore, of the opinion 
that the Act does not expressly or im- 
pliedly cast a duty on the Government 
to recover rent from such tenants and 
pass on the same to the appellants. 
The appellants could exercise only 
those rights in respect of their Inams 
which have been expressly saved by or 
under the provisions of the Act, and 
the right to recover rents from their 
tenants after the date of vesting be- 
fore they are registered as occupants is 
not one of those rights preserved by 
the Act. 


10. In the result, we answer the 
question in the negative. 

11. With this opinion, the records 
will now go back to the Bench for dis- 
posal of the case. 


Answered accordingly, 


AIR 1980 KARNATAKA 4 
M. P. CHANDRAKANTHARAJ URS, J. 
S. R. Rangaiah, Petitioner v. The Re- 
gional Transport Authority, Chitradurga 
and another, Respondents. 


Writ Petn. No. 3072 of 1979, D/- 16-3- 
1979. 


Motor Vehicles Act (1939) Sec. 58 (2) 
and (3) — Application for renewal of 
permit made beyond prescribed period 
— R. T. A. cannot condone delay. 

The Regional Transport Authority has 
no jurisdiction to condone the delay 
and entertain the application for rene- 
wal of permit if it has been made be- 


yond the periods mentioned in Sec- 
tion 58 (2) and (3). (Para 2) 
Cases Referred : Chronological Paras 


AIR 1976 SC 2161 I 
P. R. Srirangaiah, for Petitioner. 


ORDER:— In this writ petition, the 
petitioner who was a permit holder 
bearing No. BP. 2/71-72 on the route 
Upnverigenahally to Davanagere as a 
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stage carriage operator held that per- 
mit up to 27-3-1977. He has admitted in 
his statement of the case that he could 
not apply for renewal of the permit 
from the aforementioned date within 
the time prescribed by Section 58 (2) 
and (3) of the Motor Vehicles Act, 1939, 
(hereinafter referred to as the Act). 
His belated application was considered 
by the Ist respondent R. T. A. Chitra- 
durga, in its Subject No. 56/1977 on 
30-5-1977 and rejected the same on the 
sole ground that it was not filed with- 
in the time stipulated under Sec. 58 (2) 
and (3) of the Act. Aggrieved by the 
resolution of the Regional Transport 
Authority, the writ petitioner preferred 
an appeal to the 2nd respondent — the 
Karnataka State Transport Appellate 
Tribunal (hereinafter referred to as the 
Tribunal} in appeal No. 559/1977. After 
hearing the appellant, the Presiding 
Officer of the Tribunal dismissed the 
appeal relying upon a decision of the 
Supreme Court in the case of Mohd. 
Ashifaq v. State Transport Appellate 
Tribunal, U. P. in Civil Appeal No. 871 
(N) of 1974, dated 10-9-1976: (AIR 1976 
SC 2161). The relevant portion of the 
decision of the Supreme Court is as 
follows:— 


peer s... SUb-section (3) of Sec- 
tion 58 confers a discretion on the Re- 
gional Transport Authority to entertain 
an application for renewal when it is 
made beyond the time limit specified in 
the proviso to sub-section (2), but not 
more than 15 days late and the discre- 
tion is to be exercised in favour of 
entertaining the application for renewal 
when it is shown that there was sufi- 
cient cause for not making it in time. 
Section 58 (3) clearly means that if the 
application for renewal ‘is beyond time 
by more than 15 days the RTA has no 
power to condone the delay. This ex- 
press provision excludes the applicabi- 
lity of Section 5, Limitation Act, in the 
cases where the application is delayed 
by more than 15 days.” 














(Underlining is mine} 


2. From the above it is clear, that 
lthe Regional Transport . Authority had 
no jurisdiction to entertain the applica- 
tion of the writ petitioner for renewal 
of his permit, if it had been made be- 
yond the periods mentioned in S. 58 (2) 
and (3) of the Act. 
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3. Shri P. R. Srirangaiah, learned 
counsel appearing for the petitioner, 
contended that had the petitioner been 
given an opportunity to have his ap- 
plication published, then he would have 
had the advantage of being heard fully 
and there would have been no objec- 
tion for the renewal of his permit. This 
may be so if the application was valid- 
ly made and could be construed as one 
made in accordance with law. Since 
that is not the position, this argument 
of the learned counsel is of no avail. 

4, There is no apparent error of law 
in the order of the Tribunal or the Re- 
solution of the Ist respondent- R. T. A. 
and on the other hand is in conformity 
with the law declared by the Supreme 
Court. Therefore, this writ petition is 
dismissed without issuing Rule. 


Petition dismissed, 


AIR 1980 KARNATAKA 5 
K. A. SWAMI J. 

Doddaramaiah, Petitioner v. State of 
Karnataka, and others, Respondents. 

Writ Pein. No. 8196 of 1977, D/- 29-1- 
1979. 

Karnataka Land Reforms Act (10 of 
1962), Ss. 48-C and 45 — Application 
by A before Land Tribunal for being 
registered as occupant — Application 
for temporary injunction under S. 48-C 
also filed — Disposal of main applica- 
tion while hearing injunction applica- 
tion held was justified. 


A claiming to be a tenant made an 
application before the Land Tribunal for 


being registered as an occupant. He 
filed an application for temporary in- 
junction under Section 48-C also. On 


the date to which the injunction ap- 
plication was posted the Tribunal while 
hearing that application, on the basis of 
documentary evidence placed before it 
came to the conclusion that A was not 
tenant of the land in question and re- 
jected the main application for regis- 
tration as occupant. It was held that 
the Tribunal while hearing the injunc- 
tion application was justifed in dispos- 


ing of the main application. (Para 6) 
T. R. Subbanna, for Petitioner; L. 
Subramanya for Y. Adinarayana, for 


Respondent No. 3. 
FW/GW/D59/79/GNB 
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ORDER:— This Writ Petition filed 
under Article 226 (1), (b) and (c} is 
directed against the order passed by the 
Land Tribunal, Koratagere Taluk, in 
No. LRF. CR. 466/75-76 dated 15-5-1976 
rejecting the application made by the 
petitioner for being registered as an 
occupant of the land S. No. 11/5 of 
Huluyanagala Village. 


2. The contention of the petitioner 
is that on 15-5-1976 the case was post- 
ed for enquiry into the application 
made by the petitioner for an interim 
order pending his application filed in 
Form 7 and that while hearing the ap- 
plication for temporary injunction, the 
Tribunal has disposed of the main 
matter itself. Therefore, it was submitt- 
ed on behalf of the petitioner that the 
petitioner had no opportunity to prove 
his case. 


3. The facts necessary to appreciate 
the aforesaid contention of the peti- 
tioner are that the land in question 
originally belonged to the petitioner 
and he sold it under a registered sale 
deed dated 10-5-1969 to the third res- 
pondent. In his statement made before 
the Land Tribunal the petitioner has 
stated that he has sold the land to the 
third respondent and in spite of the 
sale he continued to be in possession 
and has been paying the crop rent to 
the third respondent and the sale deed 
executed by him was a nominal one. 


4. The third respondent has produc- 
ed a copy of the decree passed in O.S. 
274 of 1975 by the Munsiff Court, 
Madhugiri. The said suit was filed by 
the third respondent for a permanent 
injunction against the petitioner. The 
said suit came to be decreed by com- 
promise. The terms of the compromise 
are as follows:— 


(This matter being in Kannada, we 
regret that we have to omit it as we 
have no facilities for printing Kan- 
nada-Ed.) 


The Tribunal relying upon the contents 
of the decree rejected the application 
of the petitioner on the ground that the 
petitioner was not the tenant of the 
land in question. The contention of the 
petitioner is that the decree passed by 
the Munsiff could not have been relied 
upon by the Tribunal inasmuch as it 
was _ incumbent upon the Tribunal to 
decide the claim made by the petitioner 
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that he was the tenant of the land in 


question. 


5. Though the case was posted on 
15-5-1976 for hearing on interlocutory 
application, the Tribunal when it re- 
corded the statement of the petitioner 
and also the third respondent, who pro- 
duced the copy of the compromise de- 
cree, took the view that no relationship 


of landlord and tenant between the 
petitioner and the third respondent 
existed; therefore, it disposed of the 


main matter itself. By disposing of the 
main application while considering the 
interlocutory application, the Tribunal 
did not commit any illegality inasmuch 
as in view of the documentary evi- 
dence, no other conclusion was possible. 
The Tribunal has considered the state- 
ment made by the petitioner and has 
not accepted the same in view of the 
unimpeachable documentary evidence. 
In view of the recitals contained in the 
compromise decree and also in view of 
the sale deed dated 10-5-1969 executed 
by the petitioner and further, as it is 
not the case of the petitioner that after 
the sale the tenancy was created in his 
favour by the third respondent, the 
conclusion reached by the Tribunal can- 
not be said to be either perverse or 
unreasonable or capricious and it can- 
not also be said to be without any evi- 
dence. The only case of the petitioner 
is that even after the sale he continued 
to be in possession of the land in ques- 
tion which is opposed to the recitals 
contained in the compromise decree. In 
view of the admission made before the 
Civil Court in the aforesaid suit that 
he was not in possession of the land at 
any time as a tenant, the Tribunal was 
justified in relying upon the contents 
of the decree passed between the par- 
ties by the competent Civil Court as 
there was no legal bar to rely upon the 
said decree and further the Tribunal 
was also justified in holding that the 
petitioner was not a tenant of the land 
in question. 


6. In view of the uncontroverted 
evidence placed before the Tribunal 
there was nothing more for the Tribu- 
nal to enquire into the matter. There- 
fore, even though the matter was post- 
ed for consideration of the interlocu- 
tary application, the Tribunal was justi- 
fied, having regard to the facts and cir- 
cumstances of the case, in disposing of 
the main matter itself. 
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7. For the reasons stated above, this 
writ petition fails and the same is dis- 
missed. 

Petition dismissed. 


AIR 1986 KARNATAKA 7 
K. A. SWAMI J. 


Krishna Ramachandra Naik, Peti- 
tioner v. Smt. Rukmini Kom Krishna 
Naik, and others, Respondents. 


Writ Petn. No. 11304 of 
D/- 22-1-1979. 


Constitution of India, Article 226 — 
Karnataka Land Reforms Act (10 of 
1962), Section 45 — Separate applica- 
tions by A and B to Land Tribunal for 
being registered as occupant — C mem- 
her of Tribunal and practising Advo~ 
cate appearing before Asstt. Commis- 
sioner on behalf of B in respect of pro- 
ceedings pertaining to land in ques- 
tion — C’s participation in proceedings 
of Tribunal in spite of objection by A 
is opposed to principles of natural jus- 
tice — Tribunal’s order rejecting A’s 
application is invalid. 


A and B both claiming to be tenants 
made separate applications in Form 
No. 7 before the Land Tribunal for be- 
ing registered as occupant. C was a 
member of the Land Tribunal and a 
practising Advocate. A raised an objec- 
tion before the Tribunal against the 
participation of C in the proceedings of 
the Tribunal on the ground the C was 
appearing before the Asstt. Commis- 
sioner on behalf of B in respect of the 
proceedings pertaining to the land in 
question. In spite of this objection C 
participated in the proceedings of the 
Tribunal. It was held that the bias ap- 
prehended by A was reasonable and the 
order passed by the Tribunal rejecting 
A’s application and granting B’s ap- 
plication was invalid as the participa- 
tion of C in the proceedings of the 
Tribunal was opposed to the principles 
of natural justice and resulted in fail- 
ure of justice. In such a case the test 
was not as to whether bias had affected 
the decision of the Tribunal but whe- 
ther the bias apprehended by A was 
reasonable or not. (Para 7) 


Cases Referred : Chronological Paras 
(1977) 1 Kant LJ 55: AIR 1977 Kant 
153 6 
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N. Shankarnarayana Bhat, for Peti- 
tioner; V. C. Sabarad, Govt .Pleader 


for Respondents Nos. 3 and 4. 


ORDER:— In this petition under 
Article 226 (1) (b) and (c) of the Con- 
stitution of India, the petitioner who 
claims to be the tenant of an extent of 
0-05 guntas of land in Survey No. 173A 
of Janmane village, Taluk Sirsi, has 
challenged the order of the Land Tribu- 
nal in case No. LRM SR. 1468/6345 
dated: 13-10-1977 rejecting the applica- 
tion filed by the petitioner in Form 
No. 7 for being registered as an occup- 
ant and further granting occupancy 
right in favour of the lst respondent. 

2. The petitioner and the lst respon- 
dent both claim to be the tenants of 
the land in question and accordingly 
both of them made applications in Form 
No. 7 before the Land Tribunal for re- 
gistration of occupancy. Both the ap- 
plications were clubbed together and de- 


cided by the Land Tribunal by a 
common order. 

3. The contention of Sri N. 
Shankaranarayana Bhat, the learned 


Counsel appearing for the petitioner, is 
that Sri A. M. Hegde, who was one of 
the members of the Tribunal who 
participated in the passing of the im- 
pugned order, was appearing for the 
ist respondent before the Assistant 
Commissioner, Sirsi, in respect of the 
proceedings taken out with regard to 
the land in question between the same 
parties. Therefore, he further contend- 
ed that the entire proceedings of the 
Tribunal culminating in the passing of 
the impugned order, are vitiated in 
view of the fact that Sri A. M. Hegde, 
participated in the proceedings. 


4. The petitioner has produced Ex- 
hibit-E which is a copy of the order 
passed in No. RRT. AP. SR. 32/76-77 
dated 13-9-1973. From this copy of the 
order, it is clear that Sri A. M. Hegde 
was appearing for the lst respondent 
in this writ petition who was the ap- 
pellant in the proceedings before the 
Assistant Commissioner. 


5. The lst respondent has filed his 
statement of objections, in which, it is 
not denied that the proceedings before 
the Assistant Commissioner pertained 
to the land in question. The only state- 
ment made by him is that it was not 
Sri A. M. Hegde but it was one Sri 
R. A. Hegde who was appearing for 
the ist respondent in this writ petition 
who was the appellant before the As- 
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sistant Commissioner. The Ist respon- 
dent has not produced any documents 
to show that it was Sri. R. A. Hegde 
and not Sri A. M. Hegde who ap- 
peared for the Ist respondent. The peti- 
tioner’s counsel, at the time of hearing, 
has also produced an authenticated 
copy of the order Exhibit-E, which was 
taken on record. From that authenticat- 
ed copy, it is clear that it was Sri 
A. M. Hegde, who was one of the 
members of the Land Tribunal, and it 
was he who appeared for the Ist res- 
pondent, who was the appellant before 
the Assistant Commissioner. 

6. This Court, in the case of Gulab- 
chand v. Land Tribunal Bhalki, report- 
ed in (1977) 1 Kant LJ 55, has laid 
down that where one member of the 
Tribunal was a practising Advocate who 
had appeared for the father of the res- 
pondent therein in a civil suit in res- 
pect of the same land and though the 
petitioner therein brought this fact to 
the notice of the Tribunal that mem- 
ber participated in the proceedings and 
right of occupancy was registered in 
the name of the respondent therein, 
under these circumstances, it was held 
that the petitioner therein had reason- 
able apprehension of bias and there 
was failure of justice by the participa- 
tion of the said member in the proceed- 
ings. 

7. In the instant case also, the peti- 
tioner raised an objection relating to 
the participation of Sri A. M. Hegde in 
the proceedings of the Tribunal on the 
ground that he was appearing before 
the Assistant Commissioner on behalf 
of the first respondent in respect of the 
proceedings pertaining to the land 
in question; in spite of this. 
Sri A. M Hegde participated in 
the proceedings and the impugned 
order came to be passed against 
the petitioner as apprehended by him. 
The bias apprehended by the petitioner 
on the part of Sri A. M. Hegde, is 
reasonable having regard to the facts 
and circumstances of this case. In such 


cases, the test is not as to whether 
bias has affected the decision but the 
test is as to whether the bias ap- 


prehended by the petitioner was reason- 
able or not. Under these circumstances, 
the order of the Land Tribunal is 
vitiated by reason of the participation 
of Sri A. M. Hegde who having esnous- 
ed the cause of the Ist respondent as 
his Advocate in respect of the very 
land between the very parties could 
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not have acted as one of the members 
of the Tribunal to decide the case. This 
is clearly opposed to the principles of 
natural justice. 


8. Consequently. the order of the 
Land Tribunal cannot at all be sustain- 
ed. This petition succeeds. The order of 
the Land Tribunal is hereby quashed. 
The matter stands remitted to the Land 
Tribunal, Sirsi, with a direction to de- 
cide the same afresh in accordance with 
law and after affording an opportunity 
to the parties to adduce evidence and 
after hearing them. 


9. No order as to costs. 
Petition allowed, 


AIR 1980 KARNATAKA 8 
K. BHIMIAH AND K. A. SWAMI JJ. 


Dr. Srikant Rangacharya Adya, Ap- 
pellant v. Smt. Anuradha, Respondent, 

Misc. First Appeal No. 12 of 1975, 
D/- 17-7-1979.* 

(A) Hindu Marriage Act (1955), Sec- 
tions 10 and 13 — Judicial separation 
and divorce — Grounds for — Cruelty 
and desertion — Change in law after 
amendment by Marriage Laws (Amend- 
ment) Act (68 of 1976). 


Cruelty and desertion were the 
grounds provided for judicial separa- 
tion under the Act as it stood prior to 
the Act No. 68 of 1976. Now, as a re- 
sult of the 1976 Amendment (Act No. 
68 of 1976), cruelty and desertion 
apart from being the grounds for judi- 
cial separation have also been made 
the grounds for divorce under Sec- 
tion 13. (Para 10) 


(B) Hindu Marriage Act (1955), Sec- 
tion 13 (1) (ia) and (ib) — As amend- 
ed in 1976 — Cruelty and desertion — 
Meanings of — Proof of. 


Legal cruelty is not confined to caus- 
ing physical acts of injury by one 
spouse to another: there may be cruelty 
without an intention to injure. Failure 
to comply with one of the essential ob- 
ligations of the marital life by the 
husband would amount to subjecting 
the wife to cruelty. It is one of the 
essential and principal obligation on 
the part of the husband to satisfy the 
sexual urge of his wife which is a 
Married life 
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out a sexual life will be a curse to the 
wife. Thus, failure to or inability to 
or refusal to effectuate the sexual in- 
tercourse by the husband without any 
reason on the part of the wife, would 
amount to subjecting the wife to cru- 
elty. Although the term “cruelty” is 
not defined by the Act and to define 
the said expression is to limit its ap- 
plication which is not advisable inas< 
much as it is not at all possible to 
comprehend the human conduct and 
behaviour for all time to come; but it 
may safely be stated that any conduct 
of the husband which causes disgrace 
to the wife or subjects her to a course 
of annoyance and indignity amounts to 
legal cruelty. False accusation would 
also amount to cruelty as the same 
will lead to mental torture, AIR 1973 
Delhi 200, Rel. on, | (Para 10) 


The explanation to Section 13 (1) (ib) 
makes it clear that the wilful neglect 
by one of the parties to the marriage 
to the other party would amount to 
desertion. To constitute desertion with- 
in Section 13 (1) (ib) it is not necessary 
that one or the other parties should 
actually depart from the matrimonial 
home. If there is a complete abandon- 
ment of all matrimonial duties, deser- 
tion can be inferred. Desertion is not 
from a place but from a state of things. 

(Para 11) 


Held on the facts and circumstances 
of the case that the respondent wife 
had established cruelty and desertion as 
required by S. 13 (1) (ia) and (ib) of 
the Act as amended. (Paras 10 to 11) 


(C) Hindu Marriage Act (1955), 
Section 23A — Marriage Laws Amend- 
ment Act (1976), Section 39 — Effect 
of — Act of 1955 as amended applies 


to proceedings pending on 27-5-1976 — 
Husband’s appeal against dismissal of 
his petition pending on that date — 
Respondent wife allowed to amend her 
pleading by seeking relief of divorce 
on ground of cruelty and desertion by 
virtue of Section 39 (2) and was held 
entitled to a decree of divorce on proof 


of those grounds. (Para 13) 
Cases Referred : Chronological Paras 
AIR 1973 Delhi 200 10 


(1966) 2 All ER 257 -: (1966) 2 WLR 993 
(CA), Sheldon v. Sheldon 10 

(1963) 2 All ER 966: 235 LT 339 a 
Gollins v. Gollins 
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K. A. SWAMI J. :— The appellant 
was the petitioner before the trial 
Court. 


2. This is an appeal by the unsuc- 
cessful husband who wanted to escape 
from the sacred bonds of marriage on 
the grounds: which, unfortunately for 
the appellant, are held to be attri- 
butable to him and not to the respon- 
dent. The trial Court has dismissed 
the petition in pursuance of the find- 
ings recorded by if that the appel- 
lant has failed to establish that non- 
consummation of the marriage was due 
to the impotency of the respondent, 
further nor was it due to any repul- 
sive and non-co-operative conduct on 
the part of the respondent to effec- 
tuate the sexual intercourse, by the 
decree dated 25th Sep. 1972 passed in 
Matrimonial Case No. 7 of 1972. Be- 
fore the trial Court as well as before 
us, it was not disputed that there was 
no consummation of the marriage and 
it was also conceded in the trial Court 
that the character of the respondent 
was not at all assailed in the proceed- 
ings. Before us also, nothing was said 
about the character of the respondent. 
The trial Court, on appreciation of the 
evidence, has found that the non- 
consummation of the marriage was not 
due to any impotency or repulsive and 
non~co-operative conduct on the part of 
the respondent. It has also been found 
by the trial court that the appellant 
could not effectuate sexual intercourse 
even though he tried one or two times 
during the period prior to the filing of 
the petition. The appellant has also 
admitted in his evidence that in spite 
of there being several opportunities for 
him to have sexual intercourse with 
the respondent, he did not try to do 
so. 


3. Fortunately for the respondent 
during the pendency of this appeal, 
the Hindu Marriage Act, 1955 (here- 
inafter referred to as the Act) came to 
be amended by Act No. 68 of 1976 
known: as the Marriage Laws (Amend- 
ment) Act, 1976 (hereinafter referred 
to as Act No. 68 of 1976) which came 
into force on the 27th May, 1976, en- 
abling her to seek relief of divorce 
even as a respondent in the proceed- 
ing under the Act. Act No. 68 of 1976 
has introduced several amendments to 
the Act. Cl. (a) of sub-sec. (1) of Sec- 
tion 12 of the Act, has been substitut- 
ed by a new clause. Cl. (a) as it stood 
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prior to Act No. 68 of 1976 at the 
time of filing of the petition in ques- 
tion, was as follows: 

“that the respondent was impotent 
at the time of the marriage and con- 
tinued to be so until the institution of 
the proceeding, or”. 

The new Cl. (a) of Section 12 (1) of 
the Act, as substituted by Act No. 68 
of 1976, reads as follows : 

“(a) that the marriage has not been 

consummated owing to the impotence 
of the respondent.” 
Section 13 of the Act, also came to be 
amended by Act No. 68 of 1976. For 
cl. (i) in sub-sec. (1) of Section 13 of 
the Act, the following clauses came to 
be substituted : 


“(i) has after the solemnization of 
the marriage. had voluntary sexual in- 
tercourse with any person other than 
his or her spouse; or 

(ia) has, after the solemnization of 
the marriage, treated the petitioner 
with cruelty: or 


(ib) has deserted the petitioner for a 
continuous period of not less than two 
years immediately preceding the pre- 
sentation of the petition; or” 

Further, an explanation also came to 
be inserted to S. 13 which is as fol- 
lows: 


“Explanation. In this sub-section, 

the expression “desertion” means the 
desertion of the petitioner by the 
other party to the marriage without 
reasonable cause and without the con- 
sent or against the wish of such party 
and includes the wilful neglect of the 
petitioner by the other party to the 
marriage, and its grammatical varia- 
tions, and cognate expressions shall be 
construed accordingly”. 
Act No. 68 of 1976 has also inserted a 
new Section 23A providing relief for 
respondent in divorce and other pro- 
ceedings. 

Section 39 of Act No. 68 of 1976, 
makes the provisions of the said Act 
applicable to the pending proceedings. 
The said Section reads as follows: 

“(1) All petitions and proceedings in 
causes and matters matrimonial which 
are pending in any Court at the com- 
mencement of the Marriage Laws 
(Amendment) Act, 1976, shall be dealt 
with and decided by such Court — 

(i) if it is a petition or proceeding 
under the Hindu Marriage Act, then 
so far as may be, as if it had been ori- 
ginally instituted therein under the 
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Hindu Marriage Act, as amended by 


this Act; 

(ii) if it is a petition or proceeding 
under the Special Marriage Act, then 
so far as may be, as if it had been 
originally instituted therein under the 
Special Marriage Act, as amended by 
this Act. 

(2) In every petition or proceeding 
to which sub-sec. (1) applies, the Court 
in which the petition or proceeding is 
pending shall give an opportunity to 
the parties to amend the pleadings, in 
so far as such amendment is necessary 
to give effect to the provisions of sub- 
sec. (1), within such time as it may 
allow in this behalf and any such 
amendment may include an amend- 
ment for conversion of a petition or 
proceeding for judicial separation into 


a petition or proceeding as the case 
may be for divorce”. 
4. In the light of the amendment 


effected by Act No. 68 of 1976 to the 
Act, the respondent filed an applica- 
tion on 22-9-1978 seeking relief under 
Section 23A read with Section 13 (1) 
{ia} and (ib) as introduced. by Act No. 
68 of 1976, on the ground that the 
marriage has not been consummated 
due to refusal and inability on the part 
of the appellant to have sexual inter- 
course with the respondent and also on 
the basis of the finding recorded by 
the trial Court that the appellant has 
failed to prove that the respondent 
was impotent at the time of the mar- 
riage and that she continued to be so 
till the institution of the proceedings 
and the refusal to consummate the 
marriage on the part of the appellant 
amounted to cruelty within the 
meaning of Section 13 (1) (ja) of the 
Act; that the appellant having given 
the evidence to the effect that he is 
mot prepared to stay with the respon- 
dent and her stay in the house of the 
appellant was detrimental to the physi- 
eal condition of the appellant and as 
such; the appellant has deserted the 
respondent at least from the month of 
July 1972 and that both of them have 
not lived together from July 1972, 
therefore, the appellant has deserted 
her for, a continuous period of more 
than two years and as such, the re- 
spondent be granted relief under Sec- 
tion 23A read with Section 13 (1) (ib) 
of the Act. This application came to 
be allowed on 4-12-1978 and the re- 
spondent was allowed to raise the plea 
mentioned in the application and to 
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claim the consequential relief. The 
appellant was permitted to file his ob- 
jections if any, to the relief claimed 
by the respondent in the aforesaid ap- 
plication. The appellant has not filed 
any objection to the relief claimed by 
the respondent under Section 23A read 
with Section 13 (1) (ia) and (ib) of the 
Act. 

5. It was mot contended before us 
that in the present proceeding, the re- 
spondent cannot be granted a decree 
of divorce under Section 23A of the 
Act, even on the establishment of the 
grounds falling under Section 13 (1) 
(ia} and (ib) of the Act. Therefore, it 
is not necessary for us to go into that 
question. 


6. The trial Court took up the case 
for trial after the efforts for reconci- 


liation met with failure. In this ap- 
peal also, the efforts for reconciliation 
were made, but the same were not 


fruitful as the appellant did not appear 
before us and we were told that appel- 
lant’s whereabouts were not known to 
his Counsel, therefore, the appeal was 
heard on merits. The trial Court, on 
consideration of pleadings and the evi- 
dence adduced in the case, has held that 
there was no collusion between the 
parties. We are also satisfied that there 
jis no collusion between the parties. 


T. At the outset, Sri S. G. Sundara 
Swamy, the learned Counsel appearing 
for the appellant, fairly submitted that 
if this Court were to come to a conclu- 
sion that the ground under S. 13 (1) (ia) 
and (ib) are established by the respon- 
dent, she will be entitled for a decree 
of divorce under Section 23A of the 
ee and the same may be granted to 
er 


& It was not shown before us that 
the finding recorded by the trial Court 
that the appellant has failed to estab- 
lish that the non-consummation of the 
marriage was due to the. alleged im- 
potency and non-co-operative and re- 
pulsive conduct on the part of the re- 
spondent, is vitiated in any manner. 
Similarly, it was also not shown be- 
fore us that the findings recorded. by 
the trial Court that the. appellant has 
tried twice to effectuate sexual in- 
fercourse with the respondent and 
could not do so and that thereafter, he 
did not make any attempt to have 
sexual intercourse with the respondent 
even though he had opportunities to 
do so, and that the health of the ap- 
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pellant was also not good, are vitiated 
in any manner. Therefore, for the 
purpose of finding out as to whether 
the respondent is entitled for a decree 
of divorce under Section 13 (1) (ia) 
and (ib) read with Section 23A of the 
Act, we shall proceed on the basis of 
the findings recorded by the trial 
Court and accordingly, the following 
points arise for consideration : 


(1) Whether the respondent has 
established cruelty and desertion as 
per the provisions contained in Sec- 
tion 13 (1) (ia) and (ib) of the Act? 


(2) If so, whether the respondent is 
entitled for a decree of divorce under 
Section 23A read with Section 13 (1) 
(ia) and (ib) of the Act? 


9. Point No. 1: As already pointed out, 
it was not disputed before us as well-as 
before the trial Court, that there was 
no consummation of the marriage be- 
tween the appellant and the respondent 
till the institution of the proceedings 
under the Act, and also the finding of 
the trial Court that this failure to 
consummate the marriage was not 
owing to the alleged impotency, non- 
co-operation and repulsive conduct of 
the respondent as contended by the 
appellant. 


19. Cruelty and desertion were the 


. grounds provided for judicial separation 


under the Act as it stood prior to the 
Act No. 68 of 1976. Now, as a result 
of the 1976 Amendment (Act No. 68 of 
1976), cruelty and desertion apart! 
from being the grounds for judicial. 
separation have also been made thej 
grounds for divorce under Section 13 
of the Act. The legal concept of 
cruelty in matrimonial offences is not 
confined to positive acts of causing 
physical injury by one spouse to an- 
other. Without there being a physical 
injury, there can be cruelty in a grea- 
ter degree. ‘Cruel’ means, ‘Crue? in 
the ordinary sense of the term, it has 
no esoteric or artificial meaning. There 
may be cruelty without an intention 
to injure. Failure to comply with onej 
of the essential obligations of the 
marital life by the husband would 
amount to subjecting the wife to} . 
cruelty. If is one of the essential and 
principal obligations on -the part of the 
husband to satisfy the sexual urge of 
his wife which is a ‘natural instinct. 
Married life without a sexual life will 


be a curse to the-wife. Thus, failure 
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to or inability to or refusal to effec- 
tuate the sexual intercourse by the 
husband without any reason on the 
part of the wife, would amount to sub- 
jecting the wife to cruelty. Although 
the term “cruelty” is not defined by 
the Act and to define the said expres- 
sion is to limit its application which is 
not advisable inasmuch as it is not at 
all possible to comprehend the human 
conduct and behaviour for all time to 
come; but it may safely be stated that 
any conduct of the husband which 
causes disgrace to the wife or sub- 
jects her to a course of annoyance and 
indignity amounts to legal cruelty. 
False accusation would also amount to 
cruelty as the same will lead to men- 
tal torture. In the instant case, the 
husband (appellant) came forward with 
a false plea of impotency, repulsive 
and non-co-operative conduct on the 
part of the respondent and he ultima- 
tely failed to prove the same. Thus, 
in the instant case, the husband . (ap- 
pellant) has not only come forward 
with false allegations against the re- 
spondent affecting her womanhood, but 
as per the evidence on record which 
establishes beyond doubt that the ap- 
pellant has not been able to effectuate 
sexual intercourse because of his in- 
ability and incapacity to do so and as 
a result of this, the marriage has not 
been consummated so far. There is no 
remedy to this malady. If the marital 
tie is to continue, the wife has to suf- 
fer this throughout her life. This is 
nothing but subjecting her to a con- 
stant mental torture, thereby affecting 
her health. The appellant has failed 
to discharge the essential marital obli- 
gation of providing a sexual union which 
is a foundation*of the marriage. The 
respondent is just about 30 years old 
and to compel her to lead the marital 
life without sexual union is nothing 
but subjecting her to a cruelty. The 
respondent has been deprived of the 
sexual life which is one of the essen- 
tial requirements to lead a happy mar- 
ried life. This was not due to any in- 
hibition or repugnance shown by the 
respondent. On the contrary, the evi- 
dence in the case discloses that the 
respondent tried many a time to have 
sexual union and the appellant, though 
tried twice, could not effectuate the 


sexual ‘union and thereafter, he did 
not respond to- the several attempts 
made by the respondent to have sexual 
union. Therefore, it is “established in 
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this case that the failure to lead a 
sexual life was due to the inability 
and incapacity and the sexual weakness 
of the appellant. Whether it is by 
sexual weakness or by refusal on the 
part of the appellant to have sexual 
intercourse with the respondent, would 
not make any difference in law jnas- 
much as the result is that the respon- 
dent is deprived of the sexual life due 
to inability on the part of the appel- 
lant to effectuate the sexual union. 
The result is, there is - nothing but 
frustration to the respondent and thus 
She has to suffer throughout her life 
if the marital tie is to continue. This 
is nothing but subjecting the respon- 
dent to disgrace and it will have ad- 
verse effect upon her mental condition 
and thereby it will adversely affect her 
health. Thus, we are of the opinion 
that the evidence in this case establi- 
shes that the appellant has treated the 
respondent after solemnization of the 
marriage, with cruelty. In this re- 
gard, the: following passages from the 
decision of the Delhi High Court in 
the case of Mrs. Rita Nijhawan v. 
Balkishan Nijhawan, reported in AIR 
1973 Delhi 200 are very pertinent and 
do support our view, and the same are 
as follows : 


“21. Thus the law is well settled 
that if either of the parties to a mar- 
riage being a healthy physical capacity 
refuses to have sexual intercourse the 
same would amount to cruelty entitl- 
ing the other party to a decree. In 
our opinion it would not make any 
difference in law whether denial of 
sexual intercourse is the result of 
sexual weakness of the respondent 
disabling him from having a sexual 
union with the appellant or it is 
because of any wilful refusal 
by the respondent; this is because 
in either case the result is the same 
namely frustration and misery to 
the appellant due to denial of normal 
sexual life and hence cruelty. Prior to 
Gollin’s case (1963) 2 All ER 966 (HL) 
in 1963 the Courts in England had been 
taking the view that unless cruelty 
was: aimed at by either of the parties 
the same would not amount to cruelty. 
But that is no longer a correct view 
and therefore, subsequently the Courts 
have proceeded on the basis that it is 
not necessary to prove the culpability 
of the respondent in order to hold him 
guilty of cruelty. ‘What has to be found 
in each case' is whether the act is such 
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which the complaining partner should 
not be asked to endure. The Court of 
appeal in Sheldon v. Sheldon, (1966) 2 
All ER 257 granted a decree to the 
wife on the finding that the husband’s 
persistent refusal of sexual intercourse 
over a long period without excuse, 
caused a grave injury to the  wife’s 
health and amounted to cruelty on his 


part, Lord Denning observing that: 
‘the categories of cruelty are not 
closed. The persistent refusal of 


sexual intercourse is not excluded’, 


22. In the present case the mari- 
riage took place in 1954. Barring the 
pregnancy in 1958 which according to 
the appellant was the result of part 
improvement, right from the day of 
marriage till 1964 there has never been 
any normal sexual life and the re- 
spondent has failed to give sexual 
satisfaction. The marriage has really 
been reduced to a shadow and a shell 
and the appellant has been suffering 
misery and frustration. In these days 
it would be an unthinkable proposition 
to suggest that the wife is not an active 
participant in the sexual life and 
therefore, the sexual weakness of the 
husband which denied normal sexual 
pleasure to the wife is of no con- 
sequence and therefore: cannot amount 
to cruelty. Marriage without sex is 
an anathema. Sex is the foundation 
of marriage and without a vigorous 
and harmonious sexual activity it 
would be impossible for any marriage 
to continue for long. It cannot be 
denied that the sexual activity in mar- 
riage has an extremely favourable in- 
fluence on a woman’s mind and body. 
The result being that if she does not 
get proper sexual satisfaction it will 
lead to depression and frustration. It 
has been said that the sexual relations 
when happy and harmonious  vivifies 
woman’s brain, develops her character 
and trebles her vitality. It must be 
recognised that nothing is more fatal 
to marriage than disappointments in 
sexual intercourse”, 


11. On the facts and circumstances 
of the case, it must also be held that 
the respondent has established deser- 
tion as required by Section 13 (1) (ib) 
of the Act. The explanation to sub- 
sec. (1) of Section 13 as quoted: above, 
makes it clear that the wilful neglect 
by one of the parties to the marriage 
to the other party would amount to 
desertion. In this: case; it is not ‘dis- 
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puted that since the year 1972, the 
appellant and the respondent have not 
lived together and further even though 
the respondent submitted before the 
trial Court that she was ready and 
willing to go with the appellant and 
to lead a marital life with him, the ap- 
pellant refused to take her back and 
live with her. Thus, it shows that the 
appellant has had no intention to live 
with the respondent and to lead a 
marital life and this state of affair 
has been continued for over a period 
of more than two years prior to the 
filing of the application by the re- 
spondent seeking relief under Sec- 
tion 23A of the Act. The period of 
two years as mentioned in Section 13 
(1) (ib) of the Act, is to be counted 
from the date preceding the date of 
presentation of the application by the 
respondent seeking relief under Sec- 
tion 23A of the Act inasmuch as by 
introduction of Section 23A of the Act, 
the respondent for the first time has 
been enabled to claim relief of divorce 
in the proceeding under the Act. 
As such, the relevant date, for the 
purpose of computing the period of two 
years as per S. 13 (1) (ib) of the Act, 
will be the date of presentation of the 
application by the respondent claiming 
relief under S. 23A of the Act. Further, 
for desertion, it is not necessary that 
one or the other parties should actually 
depart from the matrimonial home. If 
there is a complete abandonment of all 
matrimonial duties, desertion can be 
inferred. Desertion is not from a place 
but from a state of things. In the in- 
stant case, apart from the fact that for 
more than two years continuously prior 
to the filing of the application by the 
respondent seeking relief under S. 23A, 
the parties have not lived together, the 
appellant has not made any effort to 
take back the respondent and live 
with her and has even during the pe- 
riod when they lived together, failed 
to discharge the marital obligation as 
stated in the preceding paragraphs. 


12. The evidence in this case dis- 
closes that the respondent has establi- 
shed all the essential ingredients of de- 
sertion. The factum of separation for 
a period of more than two years con- 
tinuously from the year 1972 by the 
appellant has not been disputed. The 
intention to bring cohabitation perma- 
nently to an end (animus  deserandi) 
has also been established inasmuch as 
the appellant, has, in unequivocal 
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terms, refused to take back the re- 
spondent and to lead a married life 
with her even though the respondent 
unconditionally expressed her willing- 
ness to go with the appellant and to 
live with him and to lead a married 
life. The refusal on the part of the 
appellant to take back the respondent 
is without any reason and that being 
so, the appellant has no intention to 
continue the married life with the re- 
spondent. Further, as already pointed 
out, this State of affair has continued 
for over a period of two years. Thus, 
we hold that the respondent has estab- 
lished the desertion as required by sec- 
tion 13 (1) (ib) of the Act. Accordingly, 
point No. 1 is answered in favour of 
the respondent. 


13. POINT No. 2:— Section 39 of 
Act No. 68 of 1976, which has already 
been quoted above, makes the provi- 
sions of Act No. 68 of 1976 applicable 
to the pending proceedings. Sub-sec.. (2) 
of the said Section further provides 
that the parties should be given an op- 
portunity to amend the pleadings to 
give effect to amended provisions. The 
appeal being the continuation of the 
original petition, the amendments effe- 
cted to the Act by Act No. 68 of 1976 
are applicable to the appeal also. Ac- 
cordingly, the respondent was allowed 
to amend her pleas. Therefore, the re- 
spondent is entitled to invoke 
the provisions of S. 23A of the Act as 
introduced by Act No. 68 of 1976. 
S. 23A provides that the respondent, 
apart from contesting the petition, can 
also seek relief on the ground of peti- 
tioner’s adultery, cruelty and desertion 
and if any one of those grounds is 
proved by the respondent he or she as 
the case may be will be entitled for the 
relief under the Act to which he or she 
should have been entitled if he or she 
presented a petition seeking such relief 
on that ground. S. 23A of the Act, is a 
solid step taken by the Parliament in 
resolving the matrimonial causes by 
enabling both the parties to seek the 
remedy in one and the same proceed- 
ing. In the instant case, the respondent 
has sought for relief of divorce on the 
ground of cruelty and desertion on the 
part of the appellant and as per the 
findings recorded by us in the preced- 
ing paragraphs, the respondent has es- 
tablished these two grounds. Therefore, 
we hold that the respondent is entitled 


for the relief under section 23A of the 
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Act. Thus, point No. 2 also is answered 
in favour of the respondent. 


14. In view of the findings record- 
ed by us on points Nos. 1 and 2, while 
dismissing the appeal filed by the ap- 
pellant-husband, we grant a decree of 
divorce to the respondent under sec- 
tion 13 (1) (ia) and (ib) of the Act. Con- - 
sequently, the marriage of the re- 
spondent with the appellant is hereby 
dissolved by a decree of divorce on the 
ground of cruelty and desertion. 


15. In the result, there shall be a 
decree dismissing the appeal filed by 
the petitioner husband and further 
there shall also be a decree in favour 
of the respondent dissolving her mar- 
riage with the appellant by decree of 
divorce on the grounds of cruelty and 
desertion. The question of alimony is 
left open. : 

16. Having regard to the facts and 
circumstances of the case, we order 
that the parties should bear their own 
costs, 

Order accordingly 
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Writ Petns. Nos. 9927 and 11348 of 


1977, 9065 and 9067, 3378 to 3381, 5007, 
6607, 6721 to 6723 and 10576 of 1978, 
D/- 5-3-1979. 

Constitution ‘of India, Art. 226 — 
Mandamus — Failure of executive offi- 


cer to exercise jurisdiction — Tahsil- 
dar empowered to grant land under 
statute, though coming to conclusion 


that petitioners were entitled to the 
grant, seeking instructions from Assis- - 
tant Commissioner, his superior au- 
thority — Tahsildar fails to exercise 
jurisdiction — Mandamus issued to 
Tahsildar to consider the applications 
and. grant them. if petitioners were 
found eligible. 


Under the Karnataka Land Grant 
Rules, the Tahsildar was the competent 


authority to grant the land to 
the petitioners. The Tahsildar came 
“to the conclusion that the peti- 


tioners were entitled for the grant. But 
instead of granting the land, he sought 
from the Assistant Com- 


missioner. The petitioners applied for 
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writs of mandamus to the Tahsildar to 
consider their applications for grant 
of land and also to grant the same if 
they were found to be otherwise eligi- 
ble: 

Held that the request was justified. 
An authority, in the instant case, the 
Tahsildar, empowered under the sta- 
tute, ie. (Karnataka) Land Grant Rules, 
to do a particular thing affecting the 
right of a citizen cannot, in law, seek 
instructions from his suprerior officer 
(Assistant Commissioner in the instant 
case for discharging his statutory duty. 
That being so, the Tahsildar had failed 
to exercise the jurisdiction vested in 
him in not considering the applications 
made by the petitioners for grant of 
lands. Therefore, the petitioners re- 
quest made during the course of hear- 
ing for issue of a writ in the nature of 
mandamus to the Tahsildar, to consi- 
der the applications filed by them for 
grant of lands and also grant the same 
if they were found to be otherwise eli- 
gible, was justified. (Pr. 5) 

S. CŒ. Javali for C. V. Gokavi, and 
S. N. Hatti, for Petitioners; B. B. 
Mandapna, T. S. Ramachandra, H. Sub- 
ramanya Joshi, M. N. Hegde; B. G. Sri- 
dharan and M. P. Eswarappa for Res- 
pondents. 


ORDER:— Common questions of 
law and facts arise in these petitions, 
hence the same are disposed of by a 
common order. 


2. The petitioners in all these peti- 
tions are the applicants for the grant 
of land under the Land Grant Rules 
in the village of Vadiyur and Singana- 
mane in Bhadravathi Taluk. The case 
of the petitioners is that they have 
filed applications for grant of the lands 
and on the basis of their applications, 
records were built up and it was 
found by the authorities that an 
extent of 29 acres 12 guntas of 
lands was available for being grant- 
ed to the petitioners. It is the case of 
the petitioners that they are the land- 
less agriculturists and they satisfy all 
the requirements for grant of lands. 
The further case of the petitioners is 
that even though the Tahsildar came 
to the conclusions that the land is avail- 
able for grant and the petitioners are 
entitled for the grant, he neverthe- 
less without granting the applications 
of the petitioners sought for instruc- 
tions from the Assistant Commissioner, 
Shimoga Sub-division, Shimoga. In re- 
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spect of this contention, the learned 
Counsel for the petitioners, relied upon 
the report made by the Tahsildar No. 
LND (9) 1068/76-77, dated 15-12-1976, 
which reads as follows: 

"No. LND. (9) 1068/76-77 Office of the 
Tahsildar, Bhadravathi 
taluk, Bhadravathi, 

Dt. 15th Dec. 76. 
To 
The Assistant Commissioner, 
Shimoga Sub-Division, Shimoga. 
Sir, 

Sub: Grant of land out of land 
reconveyed in Singanamane 
and Vediyur Villages to Sri 
Ibrahim S/o Ibrahim and 24 
others. 

With reference to the above sub- 
ject, I write to submit herewith a 
darkast record built up in favour of 
one Sir Ibrahim S/o Ibrahim and 24 
others resident of Singanamane village 
to an extent noted against each in the 
enclosed list out of remaining land re- 
conveyed in several S. Nos. of Vediyur 
and Singanamane village for favour of 
kind perusal and solicit suitable instruc- 
tions to grant of land to the applicants. 
As extent of acres of land was handed 
over by the P.W.D. B.R.L.B.C. in se- 
veral S. Nos. of Vediyur and Singana- 
mane village out of which an extent of 
28.05 acres of land has been regranted 
to 7 original Khathedars and an extent 
of 18.00 acres of land has been granted 
to the 18 Writ Petitioners as per or- 
ders of the Special Deputy Commis- 
sioner vide order No. LND (i) 0.218075- 
76 dated 9-8-76. Further proposal for 
an extent of 20.03 has been submitted 
to your notice for sanction in favour 
or original Khatedars vide this office re- 


port No. LND. CR. 119/75-76 dated 
16-11-1976. 
Apart from the above extent, it is 


reported that there is an extent of 29.12 
acres of wet land still available for dis- 
posal as per enclosed sketch prepared 
by the Taluk Surveyor, dated 4-7-1976 
in Vadiyur and Singanamane villages. 

It is reported that except Sri Palani- 
swamy, Si. No. 13 and Sri Narappa 
Gownder, Sl. No. 17 of the enclosed list, 
all are landless persons. As per list en- 
closed to the records Sri Palani 
Swamy has got an extent of 2.00 acres 
of wet land, Sri Marappa Gownder has 
got an extent of 5.12 acres of wet land 
in their Khatha. 

The land grant consultative Committee 
has agreed to grant the land to the appli- 
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cants vide its meeting held on 22-11- 
1976 to that effect: an extract of resolu- 
tion item No. 13 is prepared and en- 
closed to the records for kind perusal. 


It is reported that the land proposed 
for is fit for wet cultivation by using 
channel water and all the applicants are 
cultivating personally paying T. T. fine 
from 1972-73. 


As the land required for re-conve- 
yance to the Khathedars and requested 
for writ petition has already been re- 
conveyed and proposals have accord- 
ingly been submitted as the case may 
be proposed for disposal in several 
S. Nos. of Vadiyur and Singanamane 
villages. 

Hence I solicited your kind instruc- 
tions to sanction the land extent of 
99-12 acres to 25 applicants as per list 
enclosed to the records as the proposed 
extent is within the sanction power of 
this office. 

Yours faithfully, 
Tahsildar 
i Bhadravathi Taluka. 


3. The contention of Sri Javali, the 
learned Counsel for the petitioners, is 
that under the Land Grant Rules, the 
Tahsildar is the competent authority 
to grant the land to the extent of two 
acres and in each of the applications 
made by the petitioners for grant of 
land, the prayer is for grant of less 
than two acres and that being so, the 
Tahsildar having come to the conclu- 
sion that the land is available for the 
grant and the petitioners are entitled 
for the grant of land, it was incumbent 
upon the Tahsildar to grant the land 
to each of the petitioners instead of 
seeking instructions from the Assis- 
tant Commissioner. 7 


3A. Shri B. B. Mandappa, the learn- 
ed High Court Government Pleader 
appearing for respondents 1 to 3, also 
submitted there cannot be any objec- 
tion for grant of land to the petitioners 
as stated in the report submitted by the 
Tahsildar in view of the fact that in the 
said report itself, it is said that an ex- 
tent of 29 acres 12 guntas of wet land 
is available. Though, in the petitions the 
petitioners have challenged the grant 
made in favour of resnondents 4,5 and6 
on the various grounds stated in the writ 
petitions, but in the report made by 
the Tahsildar, it is clear that the land 
granted to respondents 4 and 5 and 
other respondents in the connected writ 
petitions is not the same land which is 
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applied for and is found available for 
being granted to the petitioners: that 
being so, it is not at all necessary to 
go into the correctness or otherwise 
of the grant of land made in favour of 
the respondents, though it is one of the 
prayers made in the writ petitions. Shri 
Mandappa also submitted that the grant 
of land made to the respondents in 
writ petitions 3700 to 3704 of 1973. was 
in pursuance of the policy decision 
taken by the Government to grant the 
land to the previous owners. Whatever 
it may be in view of the aforesaid fact 
that the land granted to the respon- 
dents is different from the one applied 
for by the petitioners, it is not nec- 
essary to go into the question of vali- 
dity of the grant made in favour of the 
respondents. 


4. The petitioners, in all these peti- 
tions have prayed for issue of a direc- 
tion to respondents 2 to 6 restraining 
them from disturbing the possession 
and cultivation of the lands by the 
petitioners. There is no other prayer 
made in the writ petitions. But. in 
view of the undisputed facts, it is open 
for the Court to mould the relief and 
issue a direction to the Tahsildar to 
grant the land to the petitioners if they 
are found eligible in view of the find- 
ings recorded by him in his report, 
dated 15-12-1976, referred to above, as 
otherwise, it will lead to multiplicity of 
proceedings and to void multiplicity of 
proceedings, the court can always mould 
the reliefs. 


5. The undisputed facts in all these 
cases are that each of the petitioners 
made an application for grant of dif- 
ferent bits of land measuring less than 
2 acres and on the basis of those appli- 
cations, the taluk Darkast Disposal 
Consultative Committee, Bhadravathi, 
on consideration of the applications of 
the petitioners, passed a resolution on 
22-11-1976 and recommended for grant 
of lands as prayed for by the peti- 
tioners. A copy of the proceedings of 
the said Committee has been produced 
by the petitioners at Exhibit-D and in 
that proceedings, the names of the 
petitioners have been found and the 
extent of the land against their names 
has also been metioned. After the deci- 
sion of the Consultative Committee, the 
Tahsildar has submitted the report to 
the Assistant Commissioner based upon 
the sketch prepared by the Taluk Sur- 
veyor, dated 4-7-1976. In the report, 
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the Tahsildar has stated that an extent 
of 29 acres 12 guntas of wet land ‘is 
available for disposal. The extent of the 
land claimed by the petitioners also 
comes to 29 acres 12 guntas. Under the 
Land Grant Rules, the Tahsildar is em- 
powered to grant the land to an extent 
of 2 acres. Thus, it is clear and is also 
undisputed that each of the applicants 
prayed for grant of less than two acres 
of land and the Tahsildar., on enquiry, 
came to the conclusion that the land 
applied for is available for grant and 
that the applicants are entitled for 
the grant of lands being the landless 
agriculturists. That being so, the Tah- 
sildar himself being the authority em- 
powered to grant the land was not jus- 
tified in law in seeking a direction from 
the Assistant Commissioner. An au- 
thority, in the instant case, the Tahsil- 
dar, empowered under the statute to 
do a particular thing affecting the right 
of a citizen cannot, in law, seek in- 








being so, the Tahsildar has failed to 
exercise the jurisdiction vested in him 
in not considering the applications made 
by the petitioners for grant of lands. 
Therefore, the petitioners’ request made 
uring the course of hearing for issue 
f a writ in the nature of mandamus 
to the Tahsildar, Bhadravathi, to con- 
sider the applications filed by them 
for grant of lands and also grant the 
ame if they are found to be otherwise 
eligible, is justified. 


6 As far as the availability of the 
land is concerned, the same is available. 
As per the report of the Tahsildar, 
dated 15-12-1976, am extent of 29.12 
acres of wet land is available and the 
said land has been specifically shown 
in the sketch and the report of the 
Surveyor. The only thing that is now 
required to be done by the Tahsildar 
is to find out as to whether the appli- 
cants are eligible for grant of the land 
as prayed for by them. : 


7. For the reasons stated above, a 
writ in the nature of Mandamus shall 
issue to the Tahsildar, Bhadravathi, to 
consider the 
tioners for grant of land and to grant 
the lands to the petitioners in all these 
writ petitions if they are found eligi- 
ble for grant of land which is available 
as per the sketch and the report pre- 
pared by the Surveyor referred to in 
the report of the Tahsildar, dated 15-12 
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applications of the peti- 
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1976 quoted in extenso in the body of 
this judgement. 


7. No order as to costs. 
Petitions allowed. 
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Smt. Pushpa Devi, Petitioner v. State 
of Karnataka and another, Respondents. 

Writ Petn, No. 11731 of 1979, 
D/- 29-8-1979. 

Constitution of India, Art. 22 (5) — 
“Communication” — Meaning — Sup- 
piy of grounds in language not known 
to the detenu and oral explanation 
thereof was no compliance of the pro- 
vision. (Conservation of Foreign Ex- 
change and Prevention of Smuggling 
Activities Act (1974, S. 3 (1)). 


“The ‘communication’ of the grounds 
which is required by the earlier part 
of the clause (5) (of Art. 22, Constitu- 
tion) is for the purpose of enabling the 
detenu ` to make a representation, the 
right to which is guaranteed by the 
latter part of the clause. Communica- 
tion in this context, means imparting 
to the detenu sufficient and effective - 
knowledge of the facts and circum- 
stances on which the detention order 
is based. It therefore follows when a 
person does not know English and 
knows only Hindi, the grounds of de- 
be communicated to 
him in Hindi only.” Supply of grounds 
typed. closely and running to 7 pages 
in English to a detenu not knowing 
that language and orally explaining the 
eontents to him in Hindi was held not 
sufficient compliance with the manda- 
tory requirements of Art. 22 (5). The 
order of detention under Section 3 (1) 
of the Conservation of Foreign Ex- 
change and Prevention of Smuggling 
Activities Act, 1974 was quashed. AIR 
1962 SC 911, Foll. 

(Paras 8, 9, 11 & 12) 


Cases Referred: Chronological Paras 


AIR 1974 SC 2122:1974 Cri LJ 1462 

10 

AIR 1962 SC 911:1962 (Ð) Cri LJ 797 

| 9, 10. 

J. Jestmal, for Petitioner; R. N. 
Byrareddy, 


Advocate General, for Re- 
spondents. i 
JAGANNATHA SHETTY, J.: — This 
petition under Article 226 of the Con- 


stitution is for a writ of habeas 

JW/KW/F180/79/TVN ra, 
Leen 
Sage aa N 
f f Eyi x a 


` that the 


~ 
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corpus against the State of Karnataka 
and the Senior Superintendent, Central 
Prision, Bangalore, to produce the peti- 
tioner’s husband Sri H. Javerilal im 
Court and to set him at liberty, 


2. This petition was heard by us on 
24th August 1979. Upon concluding the 
arguments, for want of time to dictate 
the reasoned order, we then directed 
detenu should be released 
forthwith and the reasons for our con- 


-clision would follow this week, 


3. We now proceed to set out our 
reasons for the order passed on that 
day. 

The order of detention was apparent- 
ly made by the State Government and 
it reads: 

GOVERNMENT OF KARNATAKA 
No. HD 32 SCF 79, 

Karnataka Government 
Secretariat, 
Vidhana Soudha, Bangalore, 
Dated: 17th July 1979. 

ORDER 


Whereas, the Government of Karna~ 


oa 


taka are satisfied with respect to 
the person known as Shri H. Javeri- 
lal, S/o Sri MHastimalji of Messrs, 


Modern Watch Company No, 844, 


Chickpet, Bangalore that with a view - 


to preventing him from engaging in 
keeping smuggled goods, it is neces- 
sary to make the following order: 


Now, therefore, in exercise of the 
powers conferred by Section 3 (i) of 
the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act, 1974, the Government of Karna- 
taka hereby direct that the said | Sri 
H. Javerilal, S/o Sri Hastimalji, be 
detained and kept in custody in the 
Central Prison, Bangalore. 

By Order and in the name of 
the Governor of Karnataka 
Sd/- R. A. Naik, 


Commissioner for Home 


Affairs and Secretary to 
Government, Home. 
Department.” 
The grounds for detention accompany- 
ing the aforesaid order are as many 
as four tracing 
connected with the’ detenu. 
closely typed in English, 
about seven pages. 
4. The validity of the order has 
been challenged before us on several 


grounds. The main ground of attack 
was that the order of detention was 


They are 
covering 
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unconstitutional as the grounds of de- 


-tention were not communicated to the 


detenu as required under Art. 22 (5) 
of the Constitution. We will consider 
this ground first before referring to 
other grounds urged by Sri Jestmal, 
learned counsel for the petitioner. 

5. It was urged that the detenu 
does not know English and knows only 
Hindi, and the contents of the order 
and grounds of detention were not 
explained to him jin the language 
known to him. It was also urged that 
the detenu was not even supplied any 
papers and stationery for making re- 
presentation against the order, As 
against these allegations, the respon- 
dents in their return have stated thus: 

“Pursuant to the order of detention 
the detenu was arrested on 17-7-1979 
and he was forthwith served both with 
the order of detention and the grounds 
of detention by Sri Venkataramaniah, 
Detective Inspector, C. O. D. who has 
explained in Hindi truly and faith- 
fully the contents of both the order 
of detention and the grounds furnish- 
ed to him and an endorsement is ob- 
tained from the detenu in that regard 
and a true copy of the same is, pro- 
duced herewith as Annexure-l. , 
In para 5 of the counter, it was fur- 
ther stated: 


“The further allegation that the de- 
tenu wanted to send a petition to 
this Hon’ble Court and that he was not 
supplied with any paper or stationery 
by the Jail authorities is totally false. 
The further- allegation that the Jail 
authorities did not provide him with 
paper even to seek for an interview 
with the petitioner is not true. The 
detenu is provided with every facility 
asked for and it is submitted that the 
Senior Superintendent of Central Pri- 
sons, Bangalore, was visiting the Bar- 
rack in which the detenu was being de- 


tained on every working day to en- 
quire about the needs of the detenu, 
and no request was made by the de- 


tenu and no facility permissible under 
the Rules was denied to him.” 


6. The return is accompanied by an 
affidavit sworn to by Venkatramaniah, 
Detective Inspector, C. O. D. Bangalore, 
in which he affirmed that he did ex- 
plain to the detenu the contents of 
the order and the grounds of detention 
in Hindi. The original endorsement 
said to have been obtained from the 
detenu have been produced before us 
along with the connected file. The said 
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endorsements- are also in English. Down 
below the endorsements, there is- a 
signature of the detenu. 


T. When the detenu was produced 
before the Court on 23rd August, 1979, 
he has filed an -affidavit stating that 
Sri Venkataramaniah did not explain 
to him the contents of the detention 
order and the grounds in Hindi and no 
endorsement whatsoever was made in 
his presence. He has further stated 
that his signatures were only taken on 
the copies of the order of detention 
and the grounds of detention. He has 


also asserted that he owas not 
given papers by the Jail authorities 
even for addressing any letter to 
his family members leave alone to 


make a representation to the Court or 
to any other authority. 


8. On these assertions and denials 
coupled with the supporting affidavits 
of parties, the question that falls for 
decision is whether there was sufficient 
compliance with the requirements of 
Art. 22 (5). We may assume that what 
has been stated in the return is correct 
and represents the true version of what 
actually transpired. Still, we do not 
think that there was a sufficient com- 
pliance with the mandatory require- 
ments of Art. 22 (5). 
Article 22 (5) provides: 


“When any person, is detained in 
pursuance of an order made under any 
law providing for preventive detention, 
_the authority making the order shall, 
as soon as may be, communicate to 
such person the grounds on which the 
order has been made and shall afford 
him the earliest opportunity of making 
a representation against the order.” 


9. The ‘communication’ of the 
grounds which is required by the ear- 
lier part of the cl. (5) is for the pur- 
pose of enabling the detenu to make a 
representation, the right to which is 
guaranteed by the latter part of the 
clause. Communication in this context, 
means imparting to the detenu suffi- 
cient and effective knowledge of the 
facts and circumstances on which the 
detention order is based, It therefore 
follows when a person does not know 
English and knows only Hindi, the 
grounds of detention should be commu- 
nicated to him in Hindi only. <A case 
almost identical to the one before us 
came up before the Supreme Court in 
Harikisan v. State of Maharashtra, AIR 
1962 SC 911. Therein, the detenu was 


Pushpa Devi v. State 


Kant. 19 


served with the grounds of his deten- 
tion which covered five closely typed 
pages in English. The order of deten- 
tion was stated to have been orally 
explained to him by the Police Officer 
who served the order on the detenu 
in the presence of the D.S.P. Nagpur 
City, in proof of which there was an 
endorsement in that case also. Dealing 
with the contention, that such explain- 
ing to the detenu was not sufficient 
compliance of Art. 22 (5), Chief Justice 
Sinha, speaking for the Constitution 
Bench observed: 

“In this case the grounds are several 
and are based on numerous speeches 
said to have been made by the appel- 
lant himself on different occasions and 
different dates. Naturally, therefore, 
any oral translation or explanation 
given by the Police Officer serving 
these on the detenu would not amount 
to communicating the grounds. Com- 
munication, in this context must mean 
bringing home to the detenu effective 
knowledge of the facts and circum- 
stances on which the order of detention 
is based.” 


The learned Chief Justice continued : 


“If the detained pérson is conversant 
with the English language, he will 
naturally be in a position to understand 
the gravamen of the charge against 
him and the facts and circumstances on 
which the order of detention is based. 
But to a person who is not so conver- 
sant with the English language in order 
to satisfy the requirements of the 
Consitution, the detenu must be given 
the grounds in a language which he 
can understand, and in a script which 
he can read, if he is a literate person.” 

10. Learned Advocate-General, how- 
ever, submitted that it is not invariably 
a must in every case that the grounds 
of detention should be served ina script 
familiar to the detenu. He relied upon 
another decision of the Supreme Court 
in Bhola Bhuiya v. State of West Ben- 
gal, AIR 1974 SC 2122. In that case, a 
contention similar to the one urged be- 
fore us was rejected by stating thus: 


“On the last occasion when this 
matter had come up for hearing the 
Court had asked the respondent, the 
State of West Bengal, to make an affi- 
davit on the question whether the 
grounds furnished to the petitioner 
were explained to him in a language 
which he could understand. According- 
ly, an affidavit has been filed by 
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Mr. S. K. Saha, the Police Inspector, ther the detenu has been afforded with 
who served the detention order and all the facilities to make represen- 


the grounds on the petitioner. That aff- 
davit shows that the grounds of deten- 
tion were explained to the petitioner 
in Hindi which is the language that the 
petitioner understands. There is there- 
fore no substance, in the contention 
that the order of detention is vitiated 
on account of non-compliance with the 
provisions of Art. 22 (5) of the Consti- 
tution.” 


In the above decision, we do not have 
the full facts. We do not know whe« 
ther the facts in that case are similar 
to the one before us. Since the facts 
of the present case are almost similar 
to the one dealt with by the larger 
Bench of the Supreme Court in Hari- 
kisan’s case AIR 1962 SC 911, we have 
got to follow that decision. 


11. It is not shown ito us that the 
detenu knows English either to read or 
to talk, He has expressly stated that 
he does not know English and he does 
not know any other language except 
Hindi. The provision relating to the 
ervice of grounds isnota mere formal- 
lity. It is to enable the detenu effec- 
tively to make representation. Mere 
oral explanation of a complicated order 
of the nature without supplying the 
detenu the translation in script familiar 
to him, in our view, amounts to denial 
of the right guaranteed under Arti- 
cle 22 (5). 


12. In the view that we have taken, 
it seems to us that it is unnecessary to 
advert to the other contentions urged 
by Sri Jestmal. 


13. Before parting with the case, we 
are constrained to note a disturbing 
feature in this case. The petitioner and 
also the detenu have stated and reiter- 
ated that the detenu has not been fur- 
nished with any papers or stationery 
in spite of his asking for it for the 
purpose of making representation or to 
write a letter to his family members, 
These averments, of course, have been 
denied by the respondents in the’ affi- 
davit sworn to by Sri R. A. Naik, the 
then Commissioner for Home Affairs 
and Secretary to Government, Home 
Department. His knowledge regarding 
the said allegations is not personal. It 
would have been proper for the second 
respondent himself to have filed an 
affidavit in this connection. Failure on 
the part of the second respondent to file 
an affidavit leaves us in doubt whe 


tation against the order of detention. 
Preventive detention is a serious inva- 
sion of personal liberty and such meagre 
safeguards as the Constitution has pro- 
vided must be scrupulously observed by 
the authorities and jealously watched 
and enforced by the Court, We hop 
that the 2nd respondent’ would not give 
room to any such complaint hereafter- 
wards by any detenu. 

Petition allowed. 
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K. M. Ramalingaiah Setty, Petitioner 
v. State of Karnataka and others, Res- 
pondents. . i 

Writ Petn. No. 9331 of 1978, D/- 13-6- 
1979, 

Land Acquisition Act (1894), S. 9 (3) 
~~ Notice under — Service of — When 
complete, 

The service of notice under S.9 of 
the Act, is complete only when a copy 
of the notice is delivered to a person 
interested in the manner provided under 
S. 9 (3), (Para 6) 

A peon of the Revenue Inspector took 
the signature of “A” on some notice 
and he did not deliver a copy of the 
said notice, l 


Held that it could not be a proper 
service of notice under S. 9. This had 
not only deprived the petitioner of his 
right to prefer his claim for compensa- 
tion and participate in the award pro- 
ceedings, but it had also affected his 
right to claim the compensation exceed- 
ing the amount awarded by the Land 
Acquisition Officer, in view of the pro- 
visions contained in S. 25 (2) of the 
Act. Hence, the award proceedings in 
so far as they relate to the land in 
question were vitiated. (Para 6) 


M. Papanna, for Petitioner; Annada- 


nayya Puranik, Govt. Advocate, for 
Respodents. 
ORDER: — This petition was posted 


in ‘B’ group. By consent of parties, it 
was taken up for final hearing. 

2. Though the petitioner has not 
produced a copy of the Award impugn- 
ed in this writ petition, he has filed 
an application I. A. No. II to dispense 
with the production of a certified copy 
of the Award, which has been allowed 
on 25-12-1978. 
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3% In this petition under 
(1) (b) and (c) of the Constitution, the 
petitioner has challenged the validity of 
the preliminary and the final notifica- 
tion issued under the provisioris of the 
Land Acquisition Act, 1894 as amended 
by the Karnataka Act 17 of 1961 (here- 
inafter referred to as ‘the Act’). The 
petitioner is the owner of the land 
bearing Survey No. 66 of Ijjur village 
in Ramanagaram taluk. This land along 
with the other lands was proposed to 
be acquired under the aforesaid im- 
pugned notifications for the purpose of 
formation of Market Yard for- the 
Agricultural Produce Market Com- 
mittee, Channapatna. In this petition, 
by way of subsequent amendment, the 
petitioner has also challenged the cor- 
rectness of the Award dated 17-8-1978, 
passed by the 3rd respondent in so far 
as it pertains to the land in question 
belonging to the petitioner. 


4. Though, in the petition, several 
grounds have been raised challenging 
the validity of the preliminary and the 
final notification but, at the time of 
final hearing, Sri M. Papanna, the 
learned counsel appearing for the peti- 
_tioner, submitted that he will confine 
his argument only with regard to the 
validity of the Award passed by the 
Land Acquisition Officer. Therefore, I 
proceed to deal with’ this contention 
only. 


5. Sri Papanna contended that the 
notice as required by S. 9 of the Act, 
was not served upon the petitioner in- 
asmuch as a peon of the Revenue 
Inspector took the signature of the 
petitioner on some notice without 
delivering a copy of the same and 
thereafter, no intimation was sent to 
him and he was kept in darkness; 
hence the. 
the claim petition and could not parti- 
cipate in the Award proceedings and 
as a result of this, his right to claim 
higher compensation has been affected. 
In “this connection, the allegations made. 
in para 4 of the petition, are as fol- 
lows :— 


“The petitioner had not received any 
communication from the Asstt. Commis- 
sioner as to what had happened to his 
objections, viz, as to whether his 
objections were sustained or waived. 
He had also not received any intima- 
tion as to whether any final notification 
had been issued, acquiring his land, 
and no final notification has been com- 
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municaied to him. The petitioner was 
not also notified of the proceedings for 
the determination of the compensation 
payable to his land, and he had no 
opportunity of putting - forward his 
claim for the amount of compensation 
payable for the same. It has happen- 
ed in this case that the peon of the 
Revenue Inspector had come to the peti- 
tioner once or twice and has obtained 
the signature of the petitioner and 
others, informing them that they were 
required to go to the: Office of the 
Asstt. Commissioner in connection with 
the acquisition of their lands. But, no 
copy of any notice or notification has 
been served on the petitioner, except 
the one dated 22-8-1975 as per Exhi- 
bit-B. When the petitioner and the 
others went to the Office of the Asstt. 
Commissioner accordingly, he would 
not be available and they would be 
asked to come next day or some other 
day. The petitioner has thus been kept 
in ignorance of the entire proceedings 
from 1-9-1975 onwards. When he came 
to know that the. Asstt. Commissioner, 
Ramanagaram, had prepared an award 
in respect of the compensation payable 


for his land, and had submitted the 
same to the Special Deputy Commis- 
sioner, Bangalore, for approval, the 
petitioner filed a petiton before the 


Special Deputy Commissioner on 3-8- 
1978, bringing to the notice the ” fact 
that he (petitioner) had been kept in 
ignorance of the entire acquisition pro- 
ceedings from 1-9-1975 onwards and 
requesting him to direct the Asstt. 
Commissioner to afford him an opportu- 
nity of putting forward his case and 
of being heard with regard to the 
amount of compensation payable for the 
above land. A true copy of this peti- 
tion is herewith produced and the same 
is marked as Exhibit-C.” 


Thus, it is clear that the peti- 
tioner has brought to the notice of the 
Special Deputy Commissioner even be- 
fore the award was approved, that he 
was not afforded an opportunity to 
participate in the award proceedings 
and he could not file his claim petition 
as he was not served with a copy of the 
notice under S. 9 of the Act. The State 


-Government has filed the statement of 


objections and in that also, there is no 
denial of the allegations made by the 
petitioner that a peon of the Revenue 
Inspector took the signature of the peti- 
tioner on some notice, a copy of which 
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was not delivered to him. In view of 
this, this Court can very well proceed 
on the basis of the allegations made 
by the petitioner as the same have not 
been denied by the State Government. 


6. Under S. 9 (3) of the Act, it is 
necessary that a copy of the notice 
should be served on the occupier of 
any of the land under acquisition and 
en all such persons known or believed 
to be interested therein or their agents 
or-on such persans who are entitled to 
act for persons so interested in the land. 
Without serving a copy of the notice 


containing all the particulars as men-. 
(2) of S. 9 of the Act, 


tioned in. sub-s. 
the person interested cannot be ex- 
pected to prefer his claim. The notice 
issued under S. 9 of the Act, is requir- 
ed to contain several particulars as 


mentioned in sub-s, (2) of S. 9, which 
reads as follows :— 
“Such notice shall’ state the parti- 


culars of the land so needed, and shall 
require all persons interested in the 
land to appear personally or by agent 
before the Deputy Commissioner at a 
time and place therein mentioned (such 
time not being earlier than 15 days 
after the date of publication of the 
notice), and to state the nature of their 
respective interests in the land; the 
amount and particulars of their claims 
to compensation for such interests, the 
basis on which the compensation so 
claimed -is computed, their objections, 
if any, to the area as specified in the 
declaration, and such other matters as 
may be prescribed. Such statement 
shall be- made in writing in the pre- 
scribed form and shall be signed by the 
party or his agent.” 


Thus, it is clear that it is only when 
a copy of the notice under S. 9 of the 
Act, is given to the person interested, 
he can prefer his claim for compensa- 
tion within time before the concerned 
authority, failing which, it will not at 
all be possible to prefer a claim with- 
in time before the proper authority. 
The service of notice under S. 9 of the 
Act, is complete only when a copy of 
the notice is delivered to a person 
interested in the manner provided 
under sub-s. (3) of S. 9 of the Act. In 
the instant case, as already pointed 
out, a peon of the Revenue Inspector 
took the signature of the petitioner on 
some notice and he did not deliver a 
copy of the said notice to the peti- 
tioner, Consequently, the petitioner 
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to know the contents 
of the said notice and- he could not 
prefer his claim within the required 
time. Thus, there was no service of 
notice on the petitioner as required by 
sub-s. (3) of S. 9 of the Act, as a copy 
of the notice issued under S. 9 of the 
Act, was not delivered to the petitioner 
or his authorised agent. This had not 
only deprived the petitioner of his 
right to prefer his claim for compen- 
sation and participate in the award 
proceedings, but it has also affected 
his right to claim the compensation 
exceeding the amount awarded by the 
Land Acquisition Officer, in view of the 
provisions contained in sub-s. (2) of 
S. 25 of the Act. Therefore, the non- 
compliance with the provisions of S. 9 
of the Act, by not delivering a copy of 
the notice on the petitioner has vitiat- 
ed the award proceedings and has 
resulted in the substantial failure of 
justice in view of the fact that the 
right of the petitioner to prefer his 
claim for compensation and to partici- 
pate in the award proceedings and fur- 
ther claim higher compensation, has 
been affected. Hence, the award pro- 
ceedings in so far as they relate to 
the land in question are vitiated., Con- 
sequently, the award passed by the 3rd 
respondent in No. LAC.12/76-77, dated 
17-8-1978, in respect of the land Survey 
No. 66 of Ijjur, is hereby quashed. The 
third respondent is directed to serve a 
fresh notice on the petitioner ‘under 
S. 9 of the Act, and to proceed with 
the Award proceedings in accordance 


could not come 


with law. 
Order accordingly. 
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K. A. SWAMI, J. 

Jammada Aivappa, Petitioner v. State 
of Karnataka and another, Respon- 
denis. 

Writ Petn. No. 9201 of 1976, D/- 11-6 


1979. 


(A) Land Acquisition Act (1894), See- 
tions 4 and 6‘— Land proposed to be 
acquired. under preliminary notification 
different from those notified in S. 6 — 
Effect. 


Where the notification under S. 4 as 
well as the inquiry under S. 5-A was 
limited to certain lands, it is not open 
to the State Government to include 
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those lands in the final notification 
under S. 6 which were not mentioned 
in the preliminary notification. 

(Para 4) 


(B) Land Acquisition Act (1894), Sec- 
tion ‘6 (1-A) (Karnataka Amendment) 
—- Lapse of more than 3 years between 
the preliminary notification and the 
final notification — No stay or imjunc- 
tion by order of Court in mtervening 
period Preliminary notification 
quashed. (Para 5) 


Mohandas N. Hegde, for Petitioner; 
Annadanayya Puranik, Govt. Advocate, 
for Respondents. 


ORDER: — In this petition under 
Art. 226 of the Constitution, the peti- 
tioner who is the owner of the lands 
bearing S. Nos. 71/5, 71/4 and 73/7 of 
Kaikere village, Virajpet Taluk, has 
challenged the validity of the notifica- 
tions issued ‘under Ss. 4 (1) and 6 of 
the Land Acquisition Act, 1894 (Central 
Act 1 of 1894), (as amended by Karna- 
taka Act 17 of 1961) (hereinafter refer- 
red to as the ‘Act’), 


2. By the preliminary notification 
dated 6-8-1975, the lands bearing 
S. Nos. 71/1, 71/3, 73/1 and 73/6 belong- 
ing to the petitioner were proposed to 
be acquired for the purpose of opening 
a road from Gonikoppal Virajpet Main 
Road deviating near Cauvery College 
and leading to Vokkaligar Gadde, The 
petitioner has filed his objections and 
after enquiring into the objections, and 
after hearing the petitioner, the Asstt. 
Commissioner, Mercara Sub-Division~ 
made a report under S. 5-A of the Act. 
Thereafter the final notification dated 
Nil, under S. 6 of the Act came fo be 
published in the Official Gazette con- 
taining S. Nos. 71/5, 71/4 and 73/1. 


3: One of the contentions urged by Sri 
Mohandas Hegde, the learned counsel 
for the petitioner, isthatthe acquisition 
proceedings are vitiated because of the 
mala fides alleged in the petition. It is 
alleged that the then Minister for 
Revenue was responsible for the acqui- 
sition in question and as a result of the 
acquisition the proposed road passes 
through the Coffee Estate thereby caus- 
ing irreparable loss and damage of the 
Coffee Estate. The other contention is 
that the lands proposed to be acquired 
under the preliminary notification were 
quite different from those notified in 
the final notification issued under S. 6 
ofthe Act, Lastly, itis contended that 
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if the final notification were to go, th? 
preliminary. notification also cannot be 
retained because of the fact that from 
the date of preliminary notification 
more than 3 years have elapsed; there- 
fore no final notification can be issued 
on the basis of such prelimiary notifica- 
tion in view of the provisions contain- 
ed in S. 6 \1-A) of the Act. 


4. It is not necessary to examin: the 
truth or otherwise of the allegations of 
mala fides made in this petition sinc? 
the petitioner succeeds on the other 
two grounds, A perusal of the schedule] 
to the two notifications issued. under 
Ss. 4 (1) and 6 of the Act makes it 
clear that the lands proposed to be ac- 
quired under the notification issued 
under S. 4 (1) of the Act are quite dif- 
ferent from the lands notified in the 
final notification issued under S. 6 of 
the Act. The boundaries differ and the 
extent proposed to be acquired differs 
and it is not the case of the State 
Government in the. statement of objec- 
tions filed in this writ petition that 
though the survey numbers differ, the 
area proposed to be acquired under the 
preliminary notification covers the area 
notified under the final notification. 
The only contention put forth by Sri 
Puranik, the learned High Court Gov- 
ernment Advocate, appearing for the 
respondent is that a mere slight varia- 
tion in the survey numbers in the final 
notification when the lands notified 
under the final notification also belong 
to the petitioner, cannot vitiate the ac- 
quisition proceeding. It is of importance, 
to note that the enquiry under S. 5-A| 
of the Act was held with reference to 
the lands notified in the preliminary 
notification. With reference to those 
lands only the objector, namely, the 
petitioner filed his objections and the 
enquiry was held only with reference 
to the lands mentioned in the prelim- 
inary notification. That being so, it is 
not at all open for the State Govern- 
ment to include the lands in the final 
notification which were not included in 
the preliminary notification. Though it 
is open for the State Government to 
propose a larger area for acquisition 
and reduce the area in the final notifi- 
eation, but it is not open to the State 
Government to notify a different land 
in the final notification not covered by 
the preliminary notification. That will 
be contravening the provisions of Sec- 
tions 4 and 6 of the Act. Thus, it is 
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clear that the notification under S. 6 of 
the Act notifying certain lands which 
were not included in the preliminary 
notification is not legal and as such it 
cannot at all be sustained. But, for 
the provisions contained in the Act, the 
State Government could not have com- 
puisorily acquired the lands belonging 
to the petitioner, therefore, it is ail the 
more necessary that there should be a 
strict compliance with the provisions of 
the Act. In the instant case, as point- 
ed out, the provisions‘of Ss. 4 and 6 of 
the Act have not been complied with, 
inasmuch as the lands notified in the 
final notification are quite different 
from those proposed to be acquired 
under the preliminary notification. Ac- 
cordingly, the final notification dated 
Nil, bearing No. RD/63/A/4076 is here- 
by quashed. 


5. The last contention of Sri Hegde, 
the learned counsel for the petitioner 
is that the preliminary notification also 
cannot be sustained in view of the fact 
that there will be a lapse of more than 
3 years from the date of publication of 
the preliminary notification and to the 
date on which the final notification will 
be issued. His submission was that there 
was no interim order of injunction or 
stay issued during the period from the 
date of preliminary notification issued 


under S. 4 of the Act till the publica- - 
tion of the final notification under S. 6 


of the Act. This submission of Sri 
Hegde also deserves to be accepted. The 
relevant portion of S. 6 (1-A) of the 
Act reads as follows: 

“Gy. (17A) crni 

(a) to (c) X x E 


Provided that no declaration in res- 
pect of any particular land covered by a 
notification under sub-s. (1) of 5. 4, 
published after the commencement of 
the Land Acquisition (Karnataka 
Amendment and Validation) Act, 1967 
shall be made after the expiry of three 
years from the date of such publication. 


Explanation: — In computing the 
period of 3 years specified in this sub- 
section, any period during which any 
action or proceeding to be taken in 
pursuance of the notification issued 
under sub-s. (1) of S. 4 is held up on 
account of stay or injunction by order 
of a Court shall be excluded.” 

As per S. 6 (1-A) of the Act, no 
[declaration under S. 6 
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preliminary notification issued under 
S. 4 (1) of the Act be published after 
the commencement of the Karnataka 
Act No. 17 of 1961 after the expiry of 
3 years from the date of preliminary 
notification. The Explanation to the 
said sub-section provides as to how the 
period of 3 years is to be computed. 
As per the aforesaid Explanation, the 
period during which an action or pro- 
eceding to be taken in pursuance of the 
notification issued under S. 4 (1) of the 
Act is held up on account of stay or 
injunction by an order of the Court, 
shall have to be excluded in computing 
the period of 3 years. In the instant 
case, there was no such interim order 
Subsequent to the publication of the: 
preliminary notification. Thus it is clear 
that if the acquisition proceeding is t 
continue on the basis of the preliminary 
notification issued on 6-8-1975, the final 
notification to be issued will be beyond 
the period of 3 years. Thus, it will be 
hit by S. 6 (1-A) of the Act. Conse- 
quently the preliminary notification in 
the instant case consequent on the 
quashing of the final notification cannot 
be sustained. Sri Puranik, the learned 
Additional High Court Government 
Advocate submitted that this point was 
mot at all raised in the writ petition 
and it was urged only at the time of 
hearing, therefore, it should not be 
allowed. It is to be noted in this con- 
nection that the petitioner has prayed 
for quashing the preliminary notifica- 
tion as well as the final notification. 
Whether the preliminary notification 
is to be retained or not having regard 
fo the aforesaid facts of this case, a 
mere reading of S. 6 of the Act will 


make it clear that the preliminary 
notification cannot be sustained, there< 


fore, it cannot be said that any pre- 
judice is caused to the State Govern 
ment by allowing the petitioner to 
urge the aforesaid ground and also by 
quashing the preliminary notification on 
that ground, 


6. Accordingly the writ petition 
succeeds and the impugned notifications 
issued under Ss. 4 (1) and 6 of the 
Act are hereby quashed. The rule is 
made absolute. 


7. No order as to costs. 
` Rule made absoluts, 


t 
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K. BHIMIAH AND P. P, 
BOPANNA, JJ. 


T. M. Renukappa, Appellant v. Smt 
Fahmida and others, Respondents. 


Misc. First Appeal No. 289 of 1977, 
D/- 20-3-1979. 

(A) Motor Vehicles Act (1939), S. 95 
~- Third party risk — Owner of goods 
travelling in lorry loaded with his 
goods dying in accident — Insurer 
liable for such’ owner’s risk. (Mysore 
Motor Vehicles Rules (1963), R. 161). 

(Para 19) 


(B) Motor Vehicles Act (1939), Sec- 
tion 95 (2) (a) — Third party risk — 
Insurer’s liability for death of passen- 
gers in goods vehicle — Quantum — 
Entire compensation has to be borne by 
Insurer if not exceeding Rs. 50,900 in 
view of the specific provisions in Sec- 
tion 95 (2) (a) — Limiting such liability 
to Rs. 10,000 because deceased was a 
non-fare paying passenger is illegal. 


(Para 23) 

Cases Referred: Chronological Paras 
AIR 1979 Kant 93 17 
S. Gurushettappa, for Appellant; 


N. Y. Hanumanthappa for (Nos. 1 to 4) 
and B. V. Acharya for (Nos. 5 and 6), 
for Respondents. 


BHIMIAH, J.: — The above miscel- 
laneous first appeal is directed against 
the judgment and award passed by the 
District Judge, Chitradurga in M. V.C. 
No. 12 of 1971, dated 5-11-1976 fixing 


the liability of the insurer at Rupees | 


10,000/- out of the total compensation 
of Rs. 25,048/- and the owner of the 
vehicle bearing No. MYT 3887 for pay- 
ment of the balance amount to respon- 
dents 1 to 4, 


2. The appellant is the owner of the 
lorry bearing. No. MYT 3887. Respon- 
dents 1 to 4 are the claimants. Respon- 
dent-5 is the insurer, Respondént-6 is 
the driver. 


3. The claimants instituted a peti- 
tion before the Motor Accidents’ Claims 
Tribunal at Chitradurga, claiming com- 
pensation of a lakh of rupees for the 
death of one Mohamed Ameer, the 
husband of the Ist claimant and father 
of respondents 2 to 4, arising out of 
accident which took place 
on 13-3-1971, when he (deceased) was 
travelling in ‘the said goods vehicle from 
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. Davanagere to Hiriyur with his goods 


loaded in the said vehicle. 

4, Facts of the case are that Moham- 
med Ameer was travelling from Dava- 
nagere to Harihar with his goods load- 
ed in the vehicle MYT 3887. At 101/2 
mile stone near Vanivilasa Sagar Mills, 
Hiriyur town, the lorry dashed against 
another vehicle bearing No. HMT 2672, 
which was parked for some repairs, as 
a result of which Mohammed Ameer 
sustained injuries. He was removed to 
Hiriyur Hospital and from there he 
was removed to the Hospital at Chitra- 
durga in a car where he succumbed to 
the injuries. According to the claimants 
the’ death was due to the rash and 
negligent driving by the 6th respon- 
dent. 

3. The owner and the driver in 
their written statements have denied 
the fact of the deceased travelling in 
their vehicle by paying charges. They 
denied that the alleged accident was 
due to rash and negligent driving of 
the vehicle by the 6th respondent. 

6. The insurer by its written state- 
ment denied the rash and negligent 
driving on the part of the driver and 
the accident was of the case of a ‘Vis 
Major’. It pleaded that there is no 
Statutory obligation to insure the risk 
resulting to persons travelling in goods 
vehicles and that there is no coverage 
of insurance relating to deceased per- 
son, Further, it has averred that there 
was no coverage of insurance for nofi- 
fare paying passenger. 

7. Upon these pleadings, the follow- 
ing issues were framed by the Claims 
Tribunal. 

(1) Whether: the petitioners prove 
that the deceased died in an accident 
near Vani Vilas Sugar Mills on Banga- 
lore-Dharwar Road, when he was 
travelling in vehicle No. MYT 38877 

(2) Whether the accident was due to 
rash and negligent driving of the driver 
of vehicle No. MYT 3887 ? 


(3) Whether the petitioners prove 

that they are heirs to the deceased? 
. (4) Whether they prove that the 
deceased was aged 35 years and a mer- 
chant with an income of Rs. 309/- per 
month ? 

(5) Whether they prove that they 
are entitled to the quantum of damage 
claimed ? 

(6) What order? 

8. The claimants examined seven 
witnesses in support of their case. No 
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defence witness was examined on be- 
half of the respondents. 


- 9. The Claims Tribunal upon consi- 
deration of the evidence on record 
found that Mohammed Ameer died due 
to the motor accident in which vehicle 
No. MYT 3887 was involved and held 
that the accident was due to the rash 
and negligent driving of the vehicle. It 
further held that the claimants were 
the heirs of the deceased, that the in- 
come of the deceased was Rs. 150/- per 
month, and that the claimants were 
entitled to the compensation. In that 
view of the matter, it awarded com- 
_ pensation of Rs. 25,048/- payable by the 
owner and the driver. It held that the 
insurer was not-liable for payment of 
any compensation, 


10. Aggrieved by the said judgment 
and award the present appellant-owner 
filed Miscellaneous First Appeal No. 333 
of 1976 challenging the order of the 
Claims Tribunal for exonerating and 
not holding the insurer liable to pay 
compensation to the claimants. The 
other findings were not challenged in 
that appeal. 


11. A Division Bench of this Court 
of which one of us (K.B.J.) was a 
member set aside the award passed by 
the Claims Tribunal only to the extent 
it exonerated the insurer from the 
liability to pay compensation and re- 
manded the case to the Claims Tribu- 
nal below to decide the question whe- 
ther the insurer is liable to pay the 
amount of compensation determined by 
it or not afresh, after giving reason- 
able opportunity to all the parties to 
file additional pleadings, if any. And 
in other respects the award passed by 
the Claims Tribunal was affirmed. 


12.. Thus the only question referred 
to the Tribunal for decision by this 
Court was whether the insurer is liable 
to indemnify the insured in so far as 
the amount of compensation that he is 
liable to pay to the claimants on ac- 
count of the death of a person who is 
carried in a goods vehicle along with 
his goods in the vehicle in question. 


13. After remand, the Claims Tribu- 
nal determined this question and held 
that the insurer was liable to pay 
Rs. 10,000/- out of the total amount of 
compensation awarded and the owner is 
liable to pay the balance of compensa- 
tion, ei 


~~ 
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14. Aggrieved by this judgment and 
award, the owner has filed the above 
Miscellaneous First Appeal. 


15. Therefore, the only question for 
determination is whether the Claims 
Tribunal is justified in law in fixing 
the liability of the insurer to an ex- 
tent of Rs. 10,000/- and holding that 
the owner is liable to pay the balance 
amount of compensation. 


16. The learned Advocate for the 
appellant firstly contended that the in- 
surer the 5th respondent undertook to 
pay compensation in respect of the 
death or bodily injuries to a third 
party who was travelling in the lorry_ 
along with his goods, as per the terms 
of the 8rd party risk as contemplated 
under S. 95 of the Indian Motor Vehi- 
cles Act, 1939 (to be called the ‘Act’). 
He further urged that the lability of 
the insurer the 5th respondent is limit- 
ed to the extent of Rs. 50,000/- as the 
appellant has paid additional premium 
as per notice Exhibit R-2 and, there- 
fore, he urged that the 5th respondent 
insurer is liable to indemnify the ap- 
pellant to the entire extent of liability 
under the award under the policy in 
force at the time of the accident. 


17. The counsel for the 5th respon- 
dent insurer sought to support the 
order under appeal and he urged that 
the insurance policy in question did not 
cover the non-fare paying passengers, 
However, as an alternative, he argued 
that in the event of fastening the 
liability on the insurer its lability in 
respect of death or bodily injuries on 
anon-fare paid passenger is restricted 
to the extent of Rs. 10,000/- only ac- 
cording to the terms of - endorsement 
14 (b) attached to the policy and, 
therefore, he justified the Award limit- 
ing the liability of the insurer to the 
extent of Rs. 10,000/-. He relied upon 
certain decisions in support of his con- 
tention. It is unnecessary to consider 
them in view of the judgment of a 
Division Bench, of which one of us 
(KBJ) was a member in M. F A 
Nos. 227 and 363 of 1975 (Channappa 
Chanavirappa Katti v. Lakshman Bhim- 
appa Bhanjantri (AIR 1979 Kant 93), 
The material facts in that case are: 
A goods vehicle bearing registration 
No. MTR 3739 was being used by its 
owner, a public carrier, for carriage 
of goods from Bijapur to Talikot. On 
3-3-1973, when the said vehicle was 
carrying goods from Bijapur to Talikot, 


aa 
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it met with an accident at 6 p.m. near. 


a place called. Hitnalli as the driver of 
the vehicle failed in his attempt to 
successfully negotiate the vehicle in a 
_ Sharp curve on the road. As a result 
of the accident, six persons in the 
vehicle including one Somappa Mall- 
appa Nidagundi of Talikot, the owner 
oi certain goods who had hired the 
vehicle for carrying the goods and Bal- 
appa Bajentri, the cleaner of the vehi- 
cle sustained fatal injuries and died of 
those injuries. The legal representa- 
tives of Somappa Mallappa Nidagundi 
claimed compensation in a sum of Rs. 
4.24,000/- for the death of Somappa 
Mallappa Nidagundi (owner of the 
goods), The insurer took the stand of 
non-liability for the claim for compen- 
sation made in respect of the death of 
the owner of the goods on the ground 
that the risk of such a person was not 
covered by the insurance policy issued 
in respect of the vehicle inasmuch as 
such risk was not required to be in- 
sured against compulsorily under the 
Act. 


48. In the above decision this Court 
after careful examination of the rele- 
vant provisions of Section 95 of the 
Act and Rule 161 of the Mysore 
(Karnataka) Motor Vehicles Rules, 1963 
Si be called the ‘Rules’). observed 
thus: 


“It has to be mentioned at the out- 
set that the policy of the law in mak- 
ing provision for compulsory insurance 
of vehicles is to cover the risk of 
innocent third parties. If we consider 
the case of the owner of the goods 
(hirer of goods vehicle) who wants to 
convey his goods through a public 
goods-vehicle, will he be an innocent 
third party when he dies or suffers in- 
jury while accompanying his goods 
carried by a public goods vehicle, in 
the course of the user of the vehicle? 
Our answer to this question can only 
be in the affirmative for the simple 
reason that when the owner of the 
goods wants to- convey his goods in a 
public goods vehicle, hired by him and 
accompany the goods for their saféty, 
in the normal course of things, it 
would not be possible for him to as- 
certain the financial stability of the 
user of the vehicle, the expertise of 
the driver of the vehicle in driving it, 
or the road-worthy condition of the 
vehicle, as would ensure his safety. 
When such a person travels as a pass- 
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enger in a goods-vehicle - which is 
used to advance the business interests 
of its owner and is permitted by law, 
it cannot be said that it is not a vehi- 
cle meant for carrying passengers for 
hire or reward, provided for in the 
exception to the first part of the pro- 
viso. In fact, in our opinion, the hire 
payable for carrying the goods -must 
be deemed to include the hire for 
carrying the owner of the goods or 
his agent or servant who travels in the 
vehicle along with the goods for their 
safety, inasmuch as it is impossible for 


‘us to think of a binding obligation on 


the part of the owner of the goods 


vehicle to carry in it the owner 
of the goods, who hires the goods 
vehicle for carrying the goods. 


Moreover, such obligation to carry the 
owner of the goods along with his 
goods in a goods vehicle can only be 
as a business proposition as opposed to 


a gratuitous proposition. Hence, we 
have no doubt in our minds that the 
Legislature by enacting the exception 
contained in the first part of the 
“proviso has thought of compulsory 
coverage by insurance the risk of 


owners of goods who are entitled to 
travel in a goods vehicle along with 
their goods in the event of any risk 
arising in the course of the user of 
the vehicle. 


From this, it would: follow that the 
goods vehicle with which we are con- 
cerned was a goods vehicle which was 
meant to carry along with the goods 
passengers for hire or reward and fell 
within the exception contained in the 
first part of the proviso so as to re- 
quire coverage of risk of the owners 
of goods travelling as passengers by 
compulsory insurance required to be 
taken in respect of the vehicle under 
Chapter VIII of the Att and Exhibit 
D-1 is the policy of insurance which 
had been taken accordingly. 


In this context, we consider it neces~ 
sary to deal with another point which 
has a bearing on the question under 
consideration. From the terms and con- 
ditions of the Insurance Policy which 
have been extracted herein before, it 
will be seen that under the heading 
‘Limitations’ it is stated that policy 
does not cover ‘use for the conveyance 
of passengers for hire or reward.’ But 
the said limitation, in our view, if up- 
heid, will have the effect of nullifying 
the provisions contained in the excep- 
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tion in the first part of the proviso 
and therefore, the insurer cannot bèa 
allowed to take advantage of the same 
to deny its liability to indemnify the 
insured for the compensation payable 
in respect of the death of the owner of 


the goods who travelled in the goods 
vehicle, 
or $e WR zè %3 


The proviso to Rule 161 (1) of the 
Rules, since specifically authorises the 
use of the goods vehicle for carrying 
the owners of goods carried in the 
vehicle as passengers it cannot be said 
the vehicle which carries such passen- 
gers is not the one covered by a 
“a permit to ply for hire or reward. In 
the said view of the matter, the term 
relating to the limitation of liability 
contained in the policy adverted to by 
us, does not enable the insurer to 
escape its liability for the risk of the 
owner of the goods.” 

18. Thus, it is clear from the above 


decision that the insurer does not 
escape its liability for the risk of the 


owner of the goods travelling in the 
vehicle along with his goods. 
2t. The next question for deter- 


mination is as to the limits of liability 
of the insurer under the policy of 
insurance. 


21. Sub-section (2) of Sec. 95 of the 
Act, which has a bearing on the point 
reads thus: 

"95 (2):— Subject to the proviso to 
sub-section (1), a policy of insurance 
shall cover any lability incurred in 
respect of any one accident up to the 
following limits, viz., 

(a) Where the vehicle is a goods vehi- 
` ele, a limit of fifty thousand rupees in 
all, including the liabilities, if any, 
arising under the Workmen’s Compen- 
sation Act, 1923, in respect of the 
death of, bodily injury to, employee 
(other than the driver), not exceeding 


six in number, being carried in the 
vehicle.” 
92, Hence we are of the opimion 


that the liability of the insurance com~ 
pany for the death of a passenger in 
goods vehicle has to be fixed with re- 
ference to the terms in clause (a) of 
sub-section (2) of Sec. 95 of the Act 
and the term referred to in the policy. 

23. Thus, it is clear that the limits 
of liability of the insurer in the case 
of passengers carried for hire or re- 
ward in a goods vehicle who die of 
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suffer bodily injury the limit of liabi- 
lity cannot exceed fifty thousand ag 
provided in the case. When the Legis- 
lature has made a specific provision 
fixing the liability of the insurer in 
respect of the goods vehicle, we are 
of the view that the liability for the 
death of passengers in the goods vehi- 
cle has to be made good by the insu- 
rer in its entirety if the 
does not exceed Rs. 50,000/- as provid- 
ed for specifically in clause (a) of sub- 
section (2) of Section 95 of the Act. 
Therefore, in the instant case, the legal 
position is that the limit of liability o 
the insurer in respect of a passenger 
shall be up to Rs. 50,000/-. Therefore 
the view taken by the Claims Tribunal 
that the deceased in the instant case 
was only a non-fare paying passenger 
travelling in the lorry and the liability 
of the insurance company is limited toj, 
Rs, 10,000/- is unsustainable in law. It 
is therefore set aside, 


24, In the view that we have taken 
the insurer 5th respondent is liable to 
indemnify the insured up to the ex- 
tent of Rs. 50,000/-. In the instant case 
the claimants 1 to 4 have been award- 
ed compensation of Rs. 25,048/- to~ 
gether with interest at the rate of 6 
per cent from the date of petition till 
the date of payment. The insurer 5th 
respondent is liable to pay the entire 
amount. Accordingly it is ordered and 
the award is modified. 


25. In view of the above modifica- 
tion in the award, the appellant im- 
sured is not liable to pay any amount 







towards compensation awarded to rex 
spondents 1 to 4 by the Claims Trix 


bunal. 


26, In the result, miscellaneous first 
appeal is allowed. In the facts and cir- 
cumstances of the case parties ar@ 
directed to bear their own costs. 

Appeal allowed. 


AIR 1980 KARNATAKA 28 
M. S. PATIL, J. 

Peter Paul Coelho and others, Peti» 
tioners v. Smt. Constance D’Souza and 
others, Respondents. 
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1961), S. 21 (1) (a) — Tenant im arre- 
ars of rent — Landlord not issuing 


CW/EW/B461/79/JJS/SNV. 


1980 


notice calling upon the tenant te pay 
the arrears within two months of ser- 
vice of notice — Order of eviction on 
the ground as contained in S. 21 (2) 
(a) is illegal. (Para 11) 

(B) Mysore Rent Control Act (22 of 
1961), S. 50 — Powers. of revision of 
High Court under — Scope of. 

Even if the scope of revision im a 
case arising under the Act, is wider 
and not narrower as the revisional 
powers of the High Court under Sec- 
tion 115 of the Civil P. C. they are not 
wide enough to convert the High Court 
into a second Court of appeal. AIR 
1975 SC 1111, Foll. (Para 12) 


(C) Transfer of Property Act (1882), 
S. 106 — Concurrent finding by relying 
on evidence of Counsel giving notice 
to quit about date of service of notice 
— Finding indicating 15 days notice to 
tenant — Notice must be deemed to 
have complied with requirement as to 
notice of 15 days. (Para 15) 


(D) Transfer of Property Act (1882), 
S. 106 — Notice te quit — Monthly 
tenancy — Notice requiring tenant to 
vacate on or before last day of month 
»—- Notice is valid. 


Under Sec. 166, the notice to 
must expire by the end of the month 


of the tenancy. It must terminate the. 


tenancy from the expiration of the 
month of tenancy. If it terminates the 
tenancy with effect from any earlier 
date, it would be clearly invalid. But, 
it is also well settled law that a notice 
to quit must be construed liberally. 
Thus, a notice to quit ‘on or before a 
fixed date’, or ‘by’ a fixed date has to 
be regarded as a valid notice in laws 
as under such notice a tenant is en- 
titled to’ remain in possession till the 
last date of the month. AIR 1977 Kant 
112, Dissented from, AIR 1977 SC 1128, 
AIR 1973 Pat 286 and AIR 1918 PC 


102, Foll. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1120 22 


(1976) 2 Kant LJ 452: AIR 1977 Kant 
112 18 


AIR 1975 SC 111i 12 
AIR 1973 Pat 286 19, 20 
AIR 1918 PC 102 19, 22 
1895-1 QB 378:72 LT: 62, Sidebotham 

v. Holland 21, 22 


K. Radhesh Prabhu, for Petitioners; 
B. P. Holla, for Respondent No. 1. 

ORDER:— The petitioners herein 
who have been brought on record as 
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- house occupied by him was very 


quit’ 


‘after termination 
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heirs of the original tenant, since de- 
ceased, in occupation of the premises 
have sought to challenge the correct- 
ness of the judgment and Order dated 
24-2-1975 passed by the District Judge, 
South Kanara, now Dakshina Kannada, 
in H. R. C. Appeal No, 110 of 1974 
confirming the order of eviction dated 
27-9-1974 by the II Additional Munsiff, 
Mangalore, in H. R. C. No. 289/69 on 
the file of his Court. 


2 Residential house bearing Num- 
ber 15-458 of which the respondent-1 
is admittedly owner and landlord is 
the subject matter of dispute. 


Constance D’Souza 


3. Sylvester Coelho, since deceased 
was the monthly tenant of the same 
paying a monthly rent of Rs. 20/-, the 
same being payable by the end of 
every calendar month. The tenancy 
commenced from the first of every 
calendar month and ended with the 
end of the month. The respondent 
terminated the tenancy of the said 
tenant Sylvester Coelho by a quit 
notice dated 2-11-1967 issued by his 
Lawyer on the ground that the said 
old 
and rickety and it was about to col- 
lapse and he therefore, reasonably and 
bona fide required the same for imme- 
diate purposes of carrying out the re- 
pairs to which the tenant gave a reply 
through his lawyer that there was no 
connection between the premises in his 
occupation and the portion which was 
old and rickety and even if any re- 
pairs or improvements were necessary 
the same could be carried out without 
he vacating the building and he also 
contended in the reply notice, the 
notice to quit was invalid, improper 
and insufficient and continued to occupy 
the same. Thereafter, the respondent-1 
got issued another notice dated 56-11- 
1968 demanding possession of the pre- 
mises as also the rent that were in 
arrears from 1-10-1967, but when it 
was returned through the post with an 
endorsement as ‘escaping’, on 15-12- 
1969 the respondent made an applica- 
tion in H. R. C. No. 289/69 in the 
Court of the Munsiff at Mangalore for 
eviction of the tenant. He contended 
of the ténancy by 
quit notice dated 2-11-1967 the tenant 
having continued in possession as a 
statutory tenant had failed to give 
vacant possession in spite of demand- 
ing possession. He sought for the evic- 
tion of the tenant on four different 
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grounds mentioned in clauses (a), (b), 
(c) and (i) of sub-section (1) of Sec. 21 
of the Karnataka Rent Control Act, 
1961, (hereinafter referred to as ‘the 
Act’). Firstly, on the ground that the 
tenant had committed default in pay- 
ment of rent from 1-2-1969 and failed 
to pay or tender the same in spite of 
Lawyer’s notice dated 2-11-1967 and 
5-11-1968; secondly, on the ground the 
house was old and rickety and he re- 
asonably and bona fide required the 
same for carrying out repairs, that 
they could not be carried out without 


the tenant vacating the same and third- 


ly on the ground he had erected per- 
manent structures by constructing a 
room at the. southern end of the 
verandah of the house by. enclosing 
it with walls and by constructing para- 
pet walls and pillars into the remain- 
ing portion of the verandah and a new 
bath shed on the southern side of the 
“premises and a new passage leading to 
the newly constructed room in the 
verandah and a new bath shed without 
his knowledge and consent and fourthly 
he was committing waste, that is to 
say, fixing a window in the southern 
wall and removing the old steps built 
into the verandah and replacing them 
by new steps outside the verandah. He 


contended, for all these reasons, the 
tenant was liable to be evicted. 
4. The tenant, who contested the 


application, filed his objections on 27-2- 
1970. He denied. either he had com- 
mitted any deafult in payment or was 
due to pay any rent as alleged. On the 
other hand, he had paid the rentals 
payable up to the month ending with 
31-3-1969 and that he offered to pay 
the subsequent rents, the respondent 
refused to receive the same without 
any valid reason, He further denied 
he had put up any permanent struc- 
ture or made any alterations in the 
premises or had committed any waste 
or damage to the premises as alleg- 
ed. He also denied the respondent- 
landlord reasonably and bona fide 
required the. premiess for carrying 
out the repairs or any such repairs, 
as contemplated were required. 


5. During the pendency of the case, 
when the original tenant Sylvester 
Coelho died on 2-8-1970 his children, 
the peitioners herein, who were resid- 
ing in the premises with him and had 
continued to reside therein were 
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brought on record as his legal repre- 
sentatives. | 

6. At the hearing, the respondent-1 
got appointed a Commissioner to hold 
a local inspection of the premises and 
to report the general condition of the 
same as also the structural alterations, 
etc., made in the same and examined 
the Commissioner as witness P. W. 1 
in -support of her contentions and got 
marked the report of the Commisioner 
as Ext. C. 1. She also examined her 
husband as P. W. 2 and the lawyer 
who had issued two notices as P. W. 3. 
Sri Reymond Coelho, petitioner No. 2, 
herein also examined as witness in re- 
buttal and in support of the conten- 
tions raised in the objection. 

7. After hearing the Advocates on 
both sides during the course of judg- 
ment the Munsiff raised the following 
points for consideration: 

1, Whether the tenant had erected 
any permanent structure on the peti- 
tion-premises without the. written con- 
sent of the respondent? 

2. Whether the tenant had committed 
any acts of waste or damage to the 
property leased to him? 

3. Whether the landlord reasonably 
and bona fide required the premises 
for carrying out the repairs and if the 
same could not be carried out without? 
the tenant vacating the premises? 

4, Whether the tenant was in arrears 
of rent for the months of- February and 
March 1969? and 


5. Whether the notice terminating the 
tenancy was legal and valid and suffi- 
cient in law? 


8. On the basis of the evidence and 
material before him, the Munsiff ans- 
wered all the points affirmatively and 
infavour of the respondent-landlord and 
in that view he allowed the application 
and by his order dated 27th September 
1974 he directed the tenants-petitioners 
to give vacant possession of the pre-' 
mises to the respondents. On appeal the 
District Judge having confirmed the 


same, the petitioners have filed this 
revision petition. 
9. Mr. K. Radhesh Prabhu, learned 


Advocate appearing for the petitioners, 
argued, the Courts below had erred in 
allowing the application and making 
the order of eviction. He contended not 
only the notice terminating the ten- 
ancy was insufficient, improper and in- 
valid in law, but no notice as provided 
under clause a) of sub-section (1) of 
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Section 21 of the Act was served on 
the tenant. calling upon him to pay 
the rent alleged to be due from 1-2- 
1969 and as such the order passed by 
the court below under clause (a) of 
sub-section (1) of Section 21 of the Act 
was illegal and vitiated. He also urged, 
the court below had failed to consider 
the valuable and material admissions 
elicited in the cross-examination of the 


respondents witnesses before re- 
aching conclusion that the tenant had 
erected permanent structure or had 


committed waste and damage to the 
property and therefore the findings re- 
corded by the courts below on the rele~ 
vant points were vitiated and it called 
for interference in the revision. He 
submitted the revision therefore, de- 
serves to be allowed and the applica« 
tion for eviction made by respondent-1 


deserves to be dismissed with costs 
throughout, 
19. Mr. B. P. Holla, learned Advo- 


cate appearing for the respondent-1 on. 


the other hand, supported the findings 


recorded by the court below on all the’ 


relevant points arising in the case and 
argued even if the powers conferred 
on the High Court under Sec. 50 of 
the Act were wider, then they were 
not larger enough to make the High 
Court a second Court of appéal and 
since both the courts below had not 
only found the tenant was guilty of 
causing waste and damage to the pro- 
perty but he 
manent structures. without the know- 
ledge and consent of the landlord and 
that finding of the fact was binding ‘on 
the High Court. He also submitted 
apart from the fact the tenant did not 
state either in his reply to the notice 
terminating the tenancy or in the 
objection filed by him how the notice 
terminating the tenancy was improper, 
invalid and insufficient, both the Courts 
below have found the service of notice 
terminating the tenancy was legal and 
sufficient in law and there was abso- 
lutely no merit whatsoever in the ‘revi~ 
sion and it deserves to be dismissed. 


11. Mr. Radhesh Prabhu, it appears 
is on firm grounds that the courts be- 
low had committed a material error in 
allowing the application for eviction 
on the ground mentioned in clause (a) 


of “sub-section (1) of Sec. 21 of the 
Act.” According to the landlord, the 
tenant was in arrears of rent from 


1-2-1969 onwards. But there is no de- 
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nial of the fact that notice as required 
by clause (a) of sub-section (1) of Sec- 
tion 21 of the Act calling upon the 
tenant to pay the arrears of rent with- 
in two months of its service was not 
issued. Mr. Holla did not also want to 


press the application of the landlord 
for eviction on that ground and the 
order of the court below to that ` ex- 


tent is clearly illegal and liable to be 
set aside. 


42. However, I am unable to accept 
the other contentions of Mr. Radhesh 
Prabhu. Both the courts below have 
found concurrently that not only the 
tenant had committed waste and dam- 
age to the building but had alse 
erected various . permanent structures 
without the knowledge or written con- 
Sent of the landlord and the building 
was, in fact, old and rickety. . Mr. 
Radhesh Prabhu was unable to point. 
out that those valuable and material 
admissions elicited in the cross-exa- 
mination of the witnesses that were not 
considered by the court below. As I 
could understand his only grievance 
was the Commissioner. P, W. 1 had 
admitted in the cross-examination that 
the past description and condition of 
the building, as mentioned in his re- 
port, was based on the instructions 
given by the landlord at the time of 
the local inspection. But assuming for 
amoment, the Court below had not 
noticed it in reaching their conclusions. 
I do not see how it affects the find- 
ings on fact recorded by the courts be- 
low. As rightly pointed out by Mr.) 
Holla, even if the scope of revision, in 
a case like this arising under the Act, 
was wider and not narrower as the 
revisional powers of the High Court 
under Section 115 of the Civil P. C. 
they were-not wide enough to convert 
the High Court into a second court of 
appeal, (See AIR 1975 Sc 1111). 


13. Here, in this case not only 
P. Ws. 1 and 2 speak to the condition 
of the building and the structural 
alterations, but the evidence of P. W. 2 
showed the premises in question was 
very old and rickety and required im- 
mediate repairs. As admitted by 
P. W. 1 himself, if there was only one 
room and kitchen ,when the building 
was let-out, now there are two rooms 
and a kitchen. That itself is sufficient 
to show that the tenant had erected 
permanent structures covering a por- 
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tion of the verandah, The learned 
Munsiff and the District Judge, who 
heard the appeal have elaborately dis- 
cussed the structural alterations made 
by the tenant and the permanent 
structures erected by him and it ap- 
pears there is neither any error in ap- 
preciation of the evidence nor in the 
findings recorded by the court below 
on this aspect of the case. 


14. Now the only question that re- 
mains for decision in this revision is 
whether the quit notice dated 2-11- 
1967 was not in conformity with the 
provisions of Section 106 of the T.P. 
Act and invalid in law. 


15. Mr. Radhesh Prabhu has sought 
to challenge the validity of the quit 
notice on two grounds. Firstly, on the 
ground the tenant was not given the 
clear 15 days’ notice and secondly on 
the ground the tenancy was not termi- 
nated ending with the end of the ten- 
ancy month, but one day earlier. So 
far as’ the first part of his contention 
` is concerned, it may be mentioned here, 
as rightly pointed out by Mr. Holla, 
apart from saying, the notice to quit 
is invalid, improper and _ insufficient, 
the tenant did not mention either in 
his reply Ext. P-2 dated 29-11-1967 or 
in the objection filed by him in reply 
to the application of the respondent 
made against him for eviction from 
the premises that the notice was serv- 
ed on any particular day short of 15 
days and the notice was therefore not 
sufficient. From the witness box also 
he did not ‘say when was the said, quit 


notice served on him. P. W. 3 S. BR. 
Hegde, Advocate, who issued the 
notice Ext. P-1 on behalf of the re- 


spondent-1 has given evidence in this 
behalf and stated the notice was serv- 
ed on the. tenant on 9-11-1967. Now, 
of course, the evidence showed the 
notice Ext. P-1 was sent to the ten- 
ant by a registered post and it would 
have been better, the postal ac- 
knowledgment itself was produced, 
but the evidence of P. W. 3 also, show- 
ed the postal acknowledgment was 
lost or misplaced. This is not sought 
to be disputed. P.W. 3 is certain that 
it was served in time and swears with 
confidence saying ‘in the subsequent 
notice Ext. P-3 dated 5-11-1968 he had 
mentioned the date of service of the 
notice Ext. P-1 on the tenant as 9-il- 
1967 on the basis of the postal ac- 
knowledgment itself, which was sub- 
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sequently lost or misplaced’, Both the 
Courts below have accepted this evi- 
dence and found that the tenant had 
clear 15 days’ notice. The date on 
which the notice was served is essen- 
tially a question of fact and both the 
courts .below have accepted the evi- 
dence of P. W. 3 and found that it 
had been served on the tenant on 9-11- 
1967. In the circumstances, there are 
no substantial grounds to interfere with 
this finding of the fact and it there- 
fore follows the tenant had clear 15 
days’ notice of the termination of the 
tenancy, 


16. Coming to the other part of the 
contention what requires to be consi-_ 
dered is whether the notice Ext, P-1 
terminating the tenancy was not in 
conformity with the provisions of Sec- 
tion 106 of the T. P. Act. That is to 
say, did not the notice terminate the 
tenancy ending with the end of ten- 
ancy month? 


1%. As already observed above, 
the tenancy here 
was monthly tenancy according to the 
English Calendar, Therefore, not only 
the notice must give clear 15 days 
time to the tenant, but to be operative 
in law it must also expire with the 
end of the month. The determination 
of the tenancy must be with the end 
of the tenancy month. The _ tenant 
should be allowed to remain in pos- 
session of the premises as a tenant till 
the end of that tenancy month. Here, 
the operative part of the notice Exh. 
P-1 served on the tenant reads as 
follows:— 


“This is therefore to call upon you 
finally to surrender the premises to 
my client for the reasons stated above 
and so on behalf of my client your 
tenancy is hereby determined and you 
are hereby called upon to quit and 
deliver vacant possession of the pre- 
mises occupied by you on or before 
30-11-1967", 


18. Relying on the expression “on or 
before 30-11-1967" Mr. Radhesh Prabhu 
the tenant was not allowed to 
continue in possession of the premises 
till the end of the tenancy month, on 
the other hand he was asked to vacate 
the premises before the end of < the 
tenancy month ending with 30-11-1967 
and as such the notice terminating the 
tenancy was improper and invalid in 
law. In support of his contention he 


- 
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-also placed reliance--on the- decision of 
this Court in. Fakiragouda S. Patil v. 
Parvatibai Mahadev Mehendrakar 
(1976) 2 Kant LJ 452, where in a 
case of monthly tenancy regulated by 
English Calendar month the landlady 
terminated the tenancy by notice dated 
6-12-1972 served on the tenant on 
11-12-1972, asked the tenant to vacate 
the house by the end of December, 
1972 and before the beginning of Janu- 
ary i, 1973, this Court held in un- 
equivocal terms the landlady wanted 
the tenant to vacate the house before 
the beginning of January 1, 1973, 
amounting thereby before the end of 
31st December 1972 and did not give 
the tenant the whole anniversary of 
the day of 31st December, 1972 and as 
such the termination of the tenancy 
did not end with the end of the month 
of the tenancy and the notice was, 
therefore, clearly invalid. With due re- 
spect I am unable to accept the said 
decision as laying the correct law on 
the question. . 

19. There cannot be any dispute 
that under Section 106 of the T. P. 
ct, the notice to quit must expire 
with the end of the month of the ten- 
ancy. It must terminate the tenancy 
ith effect from the expiration of the 
onth of the tenancy. If it terminates 
he tenancy with effect from any ear- 
lier date it would be clearly invalid. 
It is also now well settled law that a 
notice to quit must be construed 
liberally. There are series of decisions 
hich have laid down that a notice to 
uit on or before a fixed date or even 
‘by’ a fixed date may be regarded as 
valid in law. It is unnecessary to refer 
here to all the decisions which have 
taken this view. Mr. Holla has drawn 
my attention to a decision in Baijnath 
Pandit v. Smt. Narvada Devi Kejriwal 
(AIR 1973 Pat 286). In that decision 
there is an elaborate discussion on this 
question of interpretation of the expres- 
sions as used in the quit notice issued 













by the landlord. I will advert-to it a 


little later. But here it is important 
to note, as observed in the decision in 
Harihar Banerji v. Ramshashi Roy 
(AIR 1918 PC 102 at. p. 107),.the notices 
under S. 106 are construed not. with 
a desire to find faults in them which. 
would render them defective but to be 
construed ut res magis. valeat quam 
pereat, At the same time it is also to 
be borne in mind in construing the 
language of the notice no inconsistent 
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or unnatural meaning must be given to 
the expression used in order to make 


Constance D'Souza 


an otherwise invalid notice, a valid 
notice. 
20. In the decision in Baijnath 


Pandit v. Smt. Narvada Devi Kejariwal 
(AIR 1973 Pat 286) where the tenancy 
was a monthly tenancy, the operative 
portion of the quit notice stated: 


“That my client needs the house for 
her own occupation. That may client 
does not want you to remain in the 
house and as such determines the ten- 
ancy on and from ist Jan., 1965.” 

In the concluding portion it stated: 

“I, therefore request you to kindly 
vacate the premises occupied by you 
On’ or before the 3ist Jan., 1965.” ` 

21. Interpreting and considering the 
effect of the expressions “on or before 
the 31st Jan., 1965’, it was held: ‘the 
tenant would be entitled to continue in 
possession of the premises till the mid- 
night of 31st Jan., 1965.. When . he 
vacated the premises at that point of 
time he can validly say “I have vacat- 
ed the premises on and from 3ist Jan. 
1965 and in that view the notice was 
good and valid in law. His Lordship 
S. Sarwar Ali, J., who rendered the 
decision in the said case has referred 
to a decision in the case of Sidebotham 
v. Holland (1895-1 QB - 378} wherein 
Lindley, L. J. observed: 


“When considering the validity of a 
notice to quit given in time and expir- 
ing on the anniversary of the com- 
mencement of a tenancy, I can find no 
distinction ever drawn between tenan- 
cies commencing ‘at’ a particular time 
or ‘on’ a particular day and ‘from! 
the same day. ‘At’ ‘on’, ‘from’ and ‘on 
and from’ are for this purpose equiva- 
lent expressions.” 


22. In Art. 1172 of Halsbury’s Laws 
of England, it is stated: 

“A notice to quit ‘on or before’ a 
fixed date or even ‘by’ a fixed date may 
be valid.” 

In the decision’ in Bhagabandas Agar- 
(AIR 1977 
SC 1120), their Lordships quoting with 
approval the observations made by the 
Privy Council in Harihar Banerji v. 
Ramshashi Roy (AIR 1918 PC 102), that 
‘a notice to quit must be construed not 
with a desire to find faults in it, which 
would render it defective. but if must 
be construed ut res magis valeat quam 


_pereat’ observed further: 
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“That the validity of a notice to quit 

as pointed out by Lord Justice Lindley, 
L. J. in Sidebotham v. Holland (1895) 
1 QB 378, “ought not to turn on the 
splitting of a straw”. It must not be 
read in a hyper-critical manner, nor 
must its interpretation be affected by 
pedagogic pendanticism over refined 
subtlety, but it must be construed in a 
common sense way.” 
In the said case, the tenancy. was 
admittedly a monthly tenancy and the 
relevant part of the notice to quit was 
in the following terms: 


“You are hereby informed by this 
notice that you will vacate the said 
house for our possession within the 
month of Oct. 1962 otherwise you will 
be treated as trespassers from ist Nov- 
ember in respect of the said house.” 


The notice to quit required the tenant 
to vacate the premises within the 
month of Oct. 1962. It also stated the 
tenant would be treated as trespassers 
of the premises from ist of Nov. Con- 
sidering the meaning and effect of the 
words “within the month of Oct. 1962” 
in the contest in which they were used 
in the notice to quit, their Lordships 
observed : 


“When the notice to quit required 
the respondents to vacate “within the 
month of Oct. 1962”, what it meant 
was that the respondents could vacate 
at any time within the month of Oct. 
1962 but not later than the expiration 
of that month. The last moment up to 
which the respondents could, accord- 
ing to the notice to quit, lawfully con- 


tinue to remain in possession of the 
premises was the midnight of 31st 
Oct., 1962. -We fail to see any differ- 


ence between a notice asking a tenant 
to vacate “within the month of Oct. 
1962” and a notice requiring a tenant 
to vacate latest by the midnight of 
dist Oct. 1962, because in both cases, 
the tenant would be entitled to occupy 
the premises up to the expiration of 
31st Oct., 1962 but not beyond it. This 
position would seem to follow logically 
and incontestably, as a matter of plain 
natural construction, from the use of 
the words “within the month of Oct. 
1962” without anything more, but here 
it is placed beyond doubt or contro- 
versy by the notice to quit proceeding 
to add that otherwise the respondents 
would be treated as trespassers from 
ist Nov., 1962. This makes the inten- 
tion of the authors of the notice clear 


Kalappa v. S. T. A. Tribunal 


A. I. R. 


that they are terminating the tenancy 
only with effect from the end of the 
month of Oct. 1962 and not with effect 
from any earlier point of time during 
the currency of that month. If the res- 
pondents do not vacate the premises 
within the month of Oct. 1962, they 
would be treated as trespassers from 
lst Nov., 1962 and not from any ear- 
lier date, clearly implying that they 
would lawfuly continue as tenants up 
to the expiration of the month of Oct. 
1962. The tenancy was, therefore, 
sought to be determined on the expi- 
ration of the month of Oct. 1962 and 
not earlier and the notice to quit ex- 
pired with the end of the month of 
tenancy as required by S. 106 of the 
T. P. Act. It was in the circumstances 
a valid notice which effectively deter- 
mined the tenancy of the respondents 
with effect from the midnight of 3ist 
Oct., 1962.” 

23. In the case at hand also, it may 
be noted, even though the quit notice 
asked the tenant to vacate the house 
“on or before 30-11-1967", the tenant 
was entitled to remain in possession till 
the midnight of 30-11-1967 and there- 
after vacate it and still comply with 
the notice to quit. The notice was thus 
perfectly valid and complied with the 
requirements of &. 106 of the T. P. 
Act. 

24, In that view, the revision has 
therefore to fail and it is accordingly 
dismissed. 

25. The petitioners-tenants shall pay 
the cost of respondent-1 and bear their 
own. 

26. The tenants to give vacant posses- 
sion of the premises to respondent-l 
within 3 months from today. 

Revision dismissed. 
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K. A. SWAMI, J. 
Kalappa, ete, Petitioners v. 
Transport Appellate Tribunal 
others, ete., Respondents, 
Writ Petns. Nos. 1673, 1674, 1823 and 
1824 of 1979, D/- 20-3-1979. 


State 
and 


Motor Vehicles Act (1939), S. 64 (1) 
(a), (b) — Order refusing to grant 
variation in the conditions of permit 
and revision of timings -— Appeal 


against — Maintainability. 


The schedule of timings is necessary 
for a permit. So, when once the varia- 
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tion in the route is granted, it becomes 
necessary to revise the timings as a 
consequence of variation in the route. 
Therefore, when once a variation in the 
route takes place, the natural conse- 
quence of such a variation would be a 
change in the timings also. An appli~ 
cation to vary the conditions of permit 
by the inclusion of a new route or 
routes or a new area shall have to be 
treated as an application for the grant 
of a new permit as per S. 57 (8) of 
the Act, Thus, the rejection of the 
application filed for grant of variation 
in the route amounted to rejection of 
the application filed for grant of a new 
permit. The appeal preferred against 
the refusal to grant the variation in the 
route was maintainable, and the Tribu- 


nal was competent to go into the 
question of revision of timings 
and to decide the same either 
by itself or to remand the case 


to the R.T. A. for that purpose, if in 
its opinion it was just and necessary 
to do so, Revision of timings sought for 
in an application for grant of variation 
of the route cannot be considered to 
be an independent prayer unconnected 


with the prayer for grant of variation” 


of the route. Therefore, the Tribunal in 
an appeal preferred against the decision 
of the R.T. A. refusing to grant varla- 
tion of the route can also go into the 
question of revision of timings on grant 
of variation of the route, AIR 1959 Mys 


12, Dist, (Paras 8, 11) 
Cases Referred: Chronological Paras 
(1974) Writ Petn. No. 380 of 1974 
(Kant), K. N,  Shivalingiah v. 
K.S.T.A.T 9, 10 


(1969) 2 Mys LJ 135: AIR 1970 Mys 

60 

(1958) 36 Mys LJ 466: AIR 1959 Mys 
12 


A. S. Viswanath (in W. Ps. Nos. 1673 
and 1674 of1979) andM. Ranga Swamy 
(in W. Ps. Nos. 1823 and 1824 of 1979), 
for Petitioners; S. V. Krishnaswamy, 
for Respondent No. 3 in all W. Ps. 


ORDER: — Sri N. D. Panchakshar- 
appa, the 3rd respondent in W. Ps. 1673 
and 1674 of 1979, who is the brother of 
the 3rd respondent in W. Ps. 1823 and 
1824 of 1979, held a stage carriage per- 
mit on the route Shimoga to Rattehally 
via  Avanur, Harnahalli, Sowlanga 
Nyamati, Shikaripur, Masur and 
Hallur in the return journey and via 
Kunchenahalli and Sowlanga in the 
forward journey. The aforesaid third 
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respondent made an application before 
the Regional Transport Authority 
Shimoga, on 28-2-1973 for grant of 
variation of the route by deviating the 
two trips operated between Shimoga 
and Sowlanga via Ayanur on the route 
via Kunchenahalli, While praying for 
variation of the route by way of addi- 


tion and deletion, he also prayed for 
revision of timings. That application 
was notified under S. 57 (3) of the 


Motor Vehicles Act (hereinafter refer- 
red to as ‘the Act’), Except the peti- 
tioner in Writ Petition 1674/79, 
petitioners in the remaining three writ 
petitions were the objectors, 


2. The R.T.A., Shimoga, by the 
resolution dated 4-1-1974, rejected the 
application of the petitioner filed for 
grant of variation by addition to, and 
deletion of, the route and for revision 
of timings. Against the said resolution, 
the aforesaid 3rd respondent preferred 
an appeal before the Karnataka State 
Transport Appellate Tribunal  (herein- 
after referred to as ‘the Tribunal’) and 
the said appeal was rejected on the 
ground that it was not maintainable. 
Against the said order, the 3rd respon- 
dent in writ petitions 1823 and 1824 of 
1979 preferred writ petition No. 6982/ 
76, as by that time, the stage carriage 
permit in question standing in the 
name of his brother Sri N. D. Panchak- 
sharappa, came to be transferred to him, 


3. In Writ Petition No. 6982/76, tha 
order passed by the Tribunal was set 
aside and the case was remanded, It 
was held that the curtailment of the 
route was only consequential to the 
main prayer namely, inclusion of the 
new route from Sowlanga to Shimoga 
via Kunchenahalli, Regarding the revi- 
sion of timings, it was held that it was 
for the Tribunal to consider while dis- 
posing of the appeal whether the said 
request should be granted or not and 
it was also further made clear that it 
was open for the respondents to urge 


- before the Tribunal that the revision of 


timings is not consequential in nature. 
The application made by Sri N. D. 
Panchaksharappa contained the follow- 


‘ing three prayers namely: 


(i) Curtailment of the route from 
Sowlanga to Shimoga via Avanur; 


(ii) Extension of the route from Sow- 
langa to Shimoga via Kunchenahalli; 
and 


(iii) Revision of timings, 


the - 
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4, As already pointed out, this Court 
in Writ Petition 6982/76 pertaining to 
the very application in question held 
that the prayer regarding the curtail- 
ment of the route was consequential in 
nature, therefore this Court did not 
accept the contention that the appeal 
preferred by Sri N. D. Panchakshar- 
appa before the Tribunal was not main- 
tainable. Accordingly, the writ peti- 
tion was allowed and the order of the 
Tribunal was quashed and the case 
Was remitted to the Tribunal for fresh 
disposal of the application, in accord- 
ance with law. While remitting the 
case, this Court has observed as fol- 
lows, at para 10: 

“Therefore, assuming that the con- 
tention urged for contesting respondent 
that no appeal lies as regards the re- 
jection by the RTA of the petitioner’s 
prayer for revision of timings, it has 
to be held that it is for the Appellate 
Tribunal to consider while disposing of 
the appeal whether 
should be granted or not and it is open 
for the respondents to urge before the 
Tribunal that the same being not con- 
sequential in nature, the Appellate Tri- 
bunal cannot grant such prayer.” 


As per the order of this Court, the 
question relating to revision of timings 
was kept open. After the remand, the 
Tribunal has heard the matter and has 
passed the impugned order. The appel- 
late authority has held that there was 
a need for grant of permit and has ac- 
cordingly allowed the appeal and has 
remitted the matter to the Secretary, 
R. T. A. regarding the revision of the 
timings, While remitting the matter 
regarding revision of timings, the Ap- 
pellate Tribunal has held that the ad- 
justment of timings is consequential in 


nature. In this regard, it has held as 


follows: 


“Though adjustment of timings is 
consequential to the change of timings, 
it cannot be done so as to affect others 
or to change the timings wholesale. 
Though he has made some of the alter- 
ations in the proposal but the timings 
will have to be adjusted in such a way 
that nobody should be affected.” 

It has also further held that: 

‘In fact, all the respondents are ob- 
jecting to the proposed timings on the 
ground that many are affected between 
Shimoga and Nyamati both in the 
forward journey and backward journey. 
It is a matter for examination by the 
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RTA. However, there is a reasonable 
cause to . adjust the timings while 
assigning timings between Sowlanga 
and Shimoga via Kunchenahalli, How- 
ever, the journey timings assigned to 
that portion of the route appears to be 
longer. So it is desirable to shorten 
the journey time but not changing in 
entirety. Jt is also necessary to adjust 
the timings so as to reach Shimoga 
earlier if it does not affect others 
seriously. This will’ help the passengers 
to take food and shelter well in time, 
if the service reaches Shimoga earlier. 


11. In the result, I grant curtail- 
ment of the route from Shimoga to 
Sowlanga via Ayanur and grant devia- 
tion from Shimoga via Kunchenahalli. 


12. It is now contended by the 
various operators that many services 
introduced in this route are almost 
identical timings and therefore, they 
want that the timings have to be exam- 
ined. It is also further made as non- 
stop and express between Sowlanga 
and Shimoga as prayed for so that the 
purpose of granting deviation to go to 
Rattihalli in the direct route is met.” 
Thus, from the finding recorded by the 
Appellate Tribunal, it is clear that a 
contention was raised by the respon- 
dents herein that the revision of timings 
as proposed will affect the operators 
between Shimoga and Nyamati both in 
the forward and backward journey. In 
view of this contention, the Appellate 
Tribunal came to the conclusion that 
it was a matter for examination by the 
RTA and it also came to the conclusion 
that there is a reasonable cause to ad- 
just the timings while assigning timings 
between Sowlanga and Shimoga, be- 
tween Kunchenahalli and Shimoga. It 
accordingly directed the Secretary, 
RTA, to assign suitable timings keep- 
ing in view the changed circumstances. 


5. In these writ petitions, Shri M. 
Rangaswamy, the learned counsel ap- 
pearing for the petitioners, contended 
that the RTA has refused to 
grant the revision of timings 
prayed for by the applicant — Sri 
N. D. Panchaksharappa and as against 
that portion of the order, no 
appeal lay and as such, the appeal was 
not maintainable to that extent; there- 
fore, it was not open for the Tribunal 
to remit the matter to the Secretary, 
RTA, for assigning of timings. 

6. On the contrary, it was submit- 
ted on behalf of the third respondent 
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that the revision of timings being conse- 
quential to the. variation of route grant- 
ed by the Tribunal, it was well within 
the power of the Tribunal to remit the 
matter to the Secretary, R.T.A. for 
assigning timings; that the revision of 
timings was not an independent prayer 
in the application and that this Court 
in the aforesaid W. P. 6982/76 has al- 
ready held that the appeal. filed by the 
3rd respondent before the Tribunal was 


maintainable and it was open for the 
appellate authority to consider the 
question of revision of timings and 
that the Tribunal has remitted the 


matter for assigning of timings to the 
Secretary, RTA at the instance of the 
respondents therein including the peti- 
tioners in writ petitions 1673, 1823 and 
1824 of 1979. It was also contended that 
the petitioners in the aferesaid three 
writ petitions having persuaded the 
Tribunal, to remit the matter to the 
Secretary, R.T.A. for assigning of 
timings; it is not open for them to 
contend in these writ petitions that 
the Tribunal had no jurisdiction to re~ 
mit the matter for revision of timings. 
At any rate, it was further contended 
that in view of S. 64-A of the Act, the 
appellate authority has also been in- 
vested with the power of revision, 
therefore, the order of the Tribunal re~ 
mitting the matter to the Secretary, 
R.T.A. for assigning timings cannot be 
said to be without jurisdiction. 

4. Having regard to the respective 
contentions of the parties, the questions 
that emerge for consideration are: 

(a) Whether the appeal preferred by 
the 3rd respondent against an order 
refusing to grant variation in the con- 
ditions of the permit by addition to 
and deletion of the route and also 
revision. of timings was maintainable ? 


(b) Whether it is open for the ope- 
rators now to contend before this Court 
having submitted before the Tribunal 
that revision of timings be made and 
the said matter be considered afresh? 

(c) Whether the Tribunal had no 
jurisdiction to remit the matter to the 
Secretary, RTA for assigning of timings 
as no appeal lies against the order of 
the RTA refusing to revise the 
timings ? 

(d) Whether, in the event of holding 
that the appeal owas not maintainable 
in the instant case, it can be said that 
the appellate authority has exercised 
the revisional jurisdiction ? | 
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8. . The. question as to whether an 






fusing to revise the timings given in a 
permit, came up for consideration be- 
fore a Division Bench of this Court i 
the case of D. Siddaramappa v. State o 
Mysore reported in 1958-36 Mys LJ 
466, and on the construction of cls. (a) 
and (b) of 5. 64 (1) of the Act, this 
Court held that even assuming that 
timings given in a permit are condi- 
tions of a permit, there is no right of 
appeal to Government in a case where 
the State or Regional Transport Autho- 
rity refused to vary any condition of 
a permit. It was also further held that 
a grievance which accrued or which 


was a case in which, only the revision 
of timings given in a permit was sought 
for and the said request was refused by 
the S.T.A. As against the said refusal, 
an appeal was preferred before the 
State Government as the State Govern- 
ment was the appellate authority be- 
fore coming into force of the Central 
Act 56/69. Under these circumstances, 
it was held by this Court that the 
revision of timings given in a permit 
was a matter which arose subsequent 
to the grant of the permit and as such, 
the same cannot be agitated in an ap- 
peal under cl. (a) of S. 64 of the Act 
and as far as cl. (b) of S: 64 is con- 
cerned, it was held that cl. (b) pro- 
vides for an appeal against the order of 
revocation or suspension of the permit 
or by variation of the conditions there- 
of and as such, it was held that no 
right of appeal is provided against the 
order refusing to vary any of the con- 
ditions of a permit. But, in the instant 
case, the application made by the 3rd 
respondent — N. D. Panchaksharappa, 
was not only for revision of timings 
given in a permit, but it was also for 
variation in the route by way of addi- 
tions to, and deletion of the route 
coupled by the revision of timings. It 
was not disputed by the learned coun- 
sel appearing on both the sides that the 
schedule of timings is necesary for a 
permit. So, when once the variation 
in the route is granted, it becomes 
necessary to revise the timings as a 
consequence of variation in the route. 
Therefore, when once a variation in the 
route takes place, the natural conse- 
quence of such a variation would be a 


change in the timings also, It may be 
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that an applicant may ask for parti- 
cular timings but, it is open for the 
R.T. A. to grant suitable timings after 
taking into consideration the conven- 
ience of the travelling public and also 
the representation of the other opera- 
tors on the route. Further, an applica- 
tion to vary the conditions of permit 
by the inclusion of a new route or 
routes or a new area shall have to be 
treated as an application for the grant 
of a new permit as per S. 57 (8) of the 
Act, That being so, in the instant case, 
the application owas also for inclusion 
of a new route. As far as the deletion 
of the route sought for in the very ap- 
plication is concerned, this Court has 
already held in this very case on the 
earlier occasionin W.P. No. 6982/76 that 
the route sought for was a necessary 
consequence of addition of the route. 
Thus, the rejection of the application 
filed by the 3rd respondent for grant 
of variation in the route amounted to 
rejection of the application filed for 
grant of a new permit. Therefore, the 
appeal preferred by the 3rd respondent 
as against the refusal to grant the 
variation in the route was maintain- 
able. In fact, in the , aforesaid writ 
petition 6982/76 the appeal was held to 
be maintainable, but the question as to 
whether the prayer for revision of 
timings was also open and this aspect 
.has already been noticed in para. 4 
supra, This is not a case in which the 
applicant sought for only the revision 
of timings. Along with the request for 
grant of variation in the route the revi- 
sion of the timings was sought for. 
Thus, the revision of timings sought 
for was a consequence of variation of 
the route. As such, the appeal was 
maintainable and the Tribunal was com- 
petent to go into the question of revi- 
sion of timings and to decide the same 
either by itself or to remand the cast 
to the R.T.A. for that purpose, if in its 
Sa it was just and necessary to 
O sO. 


9. In K. N. Shivalingiah v. 
K. S. T. A. T. (Writ Petn. No. 380 of 
1974), this Court held that an appeal 
would lie against the order of the 
R.T.A. refusing to grant the application 
for variation of a route. That was a 
case in which the petitioner therein 
sought for variation of conditions of 
his permit by inclusion of new routes 
so as to extend his existing route and 
also for increasing the seating capacity 
of his vehicle and consequently, revi- 
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sion of timings, The R.T.A, Mandya, 
refused to extend the route and also 
refused to modify the time schedule. 
Against the said order, an appeal was 
preferred before the Tribunal which 
dismissed the appeal as not maintain- 
able, This Court, by the order dated 
3-4-1975, held that the appeal was 
maintainable and remitted the case for 
consideration on merits. Therefore, the 
aforesaid decision in Shivalingaiah’s case 
can be taken as an authority with re- 
gard to the maintainability of the ap- 
peal against the decision of the R.T.A. 
refusing to grant the variation in the 
route and the consequential change in 
the time schedule, 


10. Sri Ranga Swamy, the learned 
counsel for the petitioners, placed reli- 
ance on a decision of this Court report- 


ed in (1969) 2 Mys LJ 135 (B. B. Mali- 


patil v. Sreedhar Rao Patil). That was 
a case in which an appeal was prefer- 
red by an operator who had failed to 
file his written objection within the 
notified time. Hence, it was contended 
by the grantee that an appeal prefer- 
red by such an operator was not main- 
tainable in law. In para 4 of the judg- 
ment, the question that arose for 
determination has been stated and the 
Same is as follows: 


“The sole question that arises for 
our determination in this writ petition 
is whether an operator, who has failed 
to file his written objection within the 
notified time in response to the notice 
of application for variation of route 
published under S. 57 (3) of the Act, 
can file an appeal to the S.T.A.T. under 
S. 64 (b) against the order varying 
the condition as regards the route an 
that as regards the timings.” ' 
This question has been answered in 
para 20 of the judgment as follows: 


“After a careful consideration of the 
provisions of the Act and the decisions 
cited before us by the Advocates for 
the parties, we are of the opinion that 
a person who has not filed his objec- 
tions in time to an application for the 
variation of a route and has thus failed 
to oppose the grant of variation of the 
condition in a permit in respect of the 
route will not be entitled to prefer any 
appeal under cl. (b) of S. 64; only a 
person who has opposed such a grant 
according to the provisions of S. 57 of 
the Act can prefer an appeal under 
cl, (f) of S. 64. Clause (b) of that sec- 
tion applies to cases relating to varia- 
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tions of conditions other than the con- 
dition relating to the route for which 
special provisions are made in the 
Act.” 

Thus it is clear that the aforesaid 


decision has no bearing upon the ques- 


tion that is involved in these writ 
petitions. Further, the aforesaid deci- 
sion was referred to in writ petition 


No. 380 of 1974 (referred in para 9 
supra) and it was held that the facts 
of the aforesaid case were different 


from those in writ petition 380/74; ac- 
cordingly, it was considered to be un- 
necessary to deal with the aforesaid 


case. Thus, the aforesaid decision re~ 
ported in (1969) 2 Mys LJ 135 was dis- 
tinguished in Writ Petition 380/74. 


11. There is yet one more reason as 
to why the contention regarding the 
maintainability of the appeal as raised 
in this case should not be accepted. An 
application to vary the conditions of a 
permit by the inclusion of a new route 
or routes or a new area shall have to 
be treated as an application for grant 
of a new permit. In that event the 
assignment of timings being one of the 
acts to be done in the case of grant of 
a new permit, will also be required to 
be done in the case of grant of varia- 
tion of the route. Thus, the revision of 
timings in the case of ‘grant of varia~ 
tion of route will go along with the 
grant of variation of the route. Conse- 
quently, it follows that on the grant of 
variation of the route, fresh timings 
will have to be assigned which neces~ 
arily results in the revision of timings. 
Thus, it is clear that the revision of 
timings sought for in an application for 
grant of variation of the route cannot 
be considered to be an independent 
prayer unconnected with the prayer for 
grant of variation of the route, There- 
fore, the Tribunal in an appeal prefer- 
red against the decision of the R.T.A. 
refusing to grant variation of the route 
can also go into the question of revi- 
sion of timing on grant of variation of 
the route. In such a case, it is open for 
the Tribunal to revise the entire sehe- 
dule of timings or a part thereof or to 
direct the R.T.A. to revise the entire 
time schedule or a part thereof having 
regard to the facts and circumstances of 
each case and also with due regard to 
the convenience of the travelling public 
and the interest of the operators on the 
route. In this view of the matter, the 
contention of Sri Rangaswamy that the 
prayer for revision of timings were in 
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dependent of the application for grant} 
of variation of the route cannot be ac- 
cepted, Consequently, it is held that the 
impugned order of the Tribunal doe 
not call for interference. 

12, During the course of the judg- 
ment, in view of the’ conclusion reached 
by me, it was submitted by the learn- 
ed counsel appearing for the petitioners 
and the respondents that it is not neces- 
sary to consider the questions raised at 
Serial Nos. (b) and (d) in para 7 of the 
order. 

13. In view of the above submission 
made by the learned counsel for the 
petitioners and the respondents, I do 
not record any finding on the aforesaid 
questions. Accordingly, these writ peti- 
tions fail and are dismissed. 


Petitions dismissed. 
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B. P. Puttaraju and others, Petitioners 
v. The Bangalore University, and an- 
other, Respondents. 


Writ Petn. Nos. 17073. 17074 and 17740 
of 1979, D/- 5-12-1979. 


Karnataka State Universities Act (28 
of 1976), Ss. 12, 62 — Vice-Chancellor — 
Power to maintain discipline — Includes 
power to suspend student pending en- 
quiry — Power to debar from examina- 
tion and to rusticate — Vests only in 
Syndicate and cannot be exercised by 
Vice-Chancellor — “Rusticate’ — Mean- 
ing of . (Words & Phrases — Rusticate). 


A combined reading of Sections 12 and 
62 of the Act clearly demonstrates that a 
duty is cast on the Vice-Chancellor to 
maintain discipline in the constituent 
colleges and among the students of the 
University. Had Legislature not speci- 
fically empowered to take preventive ac- 
tion in defence of the property of the Uni- 
versity and security of the staff, the 
powers conferred in Sections 12 and 62 
would become meaningless. Therefore, 
the power to hold an enquiry into the 
charges levelled against the students and 
in that period, keep them under suspen- 
sion is a power which must necessarily 
be implied and conceded to the Vice- 
Chancellor. Any other view would result 
in the Vice-Chancellor being rendered 
hopelessly impotent to deal with the in- 
creasing confrontation between the stu- 
dents and the University authorities that 
one cannot but fail to notice as the re- 
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cent trend in the country. AIR 1956 SC 
44 Rel. on.. (Para 15) 

However, the Vice-Chancellor is not 
competent to rusticate a student pending 
enquiry and that too for an unspecified 
period and thus arrogate to himself what 
is necessarily the specific power of the 
Syndicate. The power to suspend pending 
enquiry cannot be equated with actual 
expulsion without even specifying the 
period. From the language of sub-sec. (2) 
of Sec. 62 it is clear that whatever may 
be the powers of the Vice-Chancellor to 
maintain discipline and give directions to 
heads of Colleges and Hostels and other 
institutions, inflicting punishment by way 
of debarring the students from examina- 
tions or rustication from the college or 
hostel or an institution, can only be done 
by the Syndicate on the consideration of 
the report by the Vice-Chancellor and 
after giving an opportunity to the stu- 
dent concerned to show cause against the 
action proposed against him. The proviso 
to Sec. 62 is mandatory. (1977) 2 Kant LJ 
334 Rel. on. (Paras 7, 9, 10) 


The meaning of the word “rusticate” in 
relation to educational institutions, must 
necessarily be understood as expulsion for 
given period of time. (Para 9) 


Having regard to the need for required 
number of days as the ‘minimum atten- 
dance to enable the students to take ex- 
amination, the enquiry against them was 
directed to be completed expeditiously 
and in case they are ultimately exonerat- 
ed, the period of their suspension to be 


treated as attendance. (Para 16) 
Cases Referred : Chronological Paras 
(1977) 2 Kant LJ 334 © 7 
AIR 1956 SC 44: 1956 Cri LJ 140 14 
(1858) 11 Moo PC 347: 14 ER 727, Fenton 

v. Hampton 13 


H. Subramanya Jois, for Petitioners; 
S. Vijaya Shankar, for Respondents. 


ORDER :—These three writ petitions 
(Contd. on Col. 2) 
(1) Shri B. P. Puttaraju, Student, 


Dept., of Dance, Drama & Music, 
Prasanna-Kumar Block, Central 
College. 


(2) Shri Cc. D. Shivanna, Student, } 
Dept., of Philosophy, Jnana 
Bharathi Campus, Bangalore | 
University. . $ 


Shri K. Shivalankaraiah, . Stu- | 
dent, Dept., of Pol. Sc. Jnana 
Bharathi - Campus, Bangalore. 


(3) 


- University so n J. 
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are directed against the common order 
passed by the 2nd respondent-Vice 
Chancellor, Bangalore University, and in- 
volve common questions of law, and 
therefore, they have been consolidated 
and heard and disposed of by this com- 
mon order. 

2, The petitioners are all students of 
the Bangalore University. The petitioner 
in-W. P. No. 17073/1979 is a student of the 
Central College affiliated to the 1st res- 
pondent-University. The petitioner in 
W. P. No. 17074/1979 is a student at Jnana 
Bharathi in the Dept. of Philosophy pur- 
suing Post Graduate Course in that sub- 
ject. The petitioner in W. P. No. 17740/ 
1979 is a Post Graduate student in Poli- 
tical Science at the same Jnana Bharathi 
of the ist respondent-University. The peti- 
tioners are aggrieved by the Order pass- 
ed by the 2nd respondent-Vice-Chancel- 
lor on 36th October, 1979, a copy of 
which is produced at Exhibit-A in W. P. 
No. 17073/1979. In the course of this order, 
though reference is made to all the three 
petitioners, the facts and legal conten- 
tions asserted in W. P. No. 17073/1979 
alone will be adverted to for convenience, 
The impugned order is as follows: 

BANGLORE UNIVERSITY 


No. VCP. 134:79. 
Jnana Bharathi Campus 
Bangalore-56 
dated 30th October, 1979. 


ORDER 

By virtue of the powers conferred on 
me under Section 62 and Section 12 of 
the Karnataka State Universities Act, 
1976, I hereby order that the following 
students be suspended, pending enquiry 
into their misconduct in not attending the 
classes regularly and causing disturbance 
to the meetings conducted by the Vice- 
Chancellor, working of the Administra- 
tive Offices and smooth working of the 
classes at Jnana Bharathi and Central 
College. 


For his misconduct in disturbing the 
meeting of the Board of Appointment for 
selection of Examiners held on 17th Oct., 
1979 and for disturbing the classes in. 
Central College on that day and on sub- 
sequent days. 

For shouting in front of the Administra- 


| tive offices on 29th October, 1979 and for 


entering the offices of Examination Branch, 
Finance Branch, Academic Sections, and 
and VC’s/Registrar’s Offices and threaten- 
ing the officials with dire consequences if 
they continue to work and for having 
threatened to set fire to the buildings. 


1988 — 


The -Heads of the Departments concern- 
ed are requested to see that their 
names of the above students are removed 
from the attendance registers and they 
should not be allowed to .attend the 
classes until the enquiry is completed and 
orders of the Syndicate are obtained. 
Such of the students who are the inmate 
of the hostel should also be directed to 
vacate the hostel immediately. 


Vice-Chancellor.” 


It is contended by Sri H. Subra- 
manya Jois and Dr. Billigiri Rangaiah, 
learned counsel appearing for the peti- 
tioners, that the above order is without 
jurisdiction and even this court were to 
come to the conclusion that the 2nd re- 
spondent-Vice-Chancellor had jurisdiction 
to pass the order, it is in excess of such 
jurisdiction vested in him by or under 
the provisions of the Karnataka State 


Universities Act (Karnataka Act No. 28/- 


1976) (hereinafter referred to as the Act). 
It is further contended that the impugn- 
ed order is violative of the rules of natu- 
ral justice inasmuch as no opportunity 
has been given to the petitioners before 
passing the order in question. 


3. A careful analysis of the order im- 
pugned reveals that the Vice-Chancellor 
has purported to pass the same under 
Sections 62 and 12 of the Act. The order 
also must be divided into two parts. The 
first part relates to charges against the 
petitioners in general terms and later 
sets out the specific charges against each 
of the student. The second part of it con- 
tains a direction to the concerned heads 
of Departments calling upon them to de- 
lete the names of the petitioners from the 
attendance register and further calling 
upon them to prevent the students from 
attending the classes. It further states if 
the petitioners are residing in hostels, 
they should be directed to vacate the hos- 
tels. 


4, The respondent-University has filed 
its statement of objections on behalf of 
both the respondents in-W. P. No. 17073/ 
1979 and Sri S. Vijaya Shankar, learned 
counsel for the respondents in all the 
petitions has prayed that the same be ad- 
opted as the statement of objections in 
respect of the other two petitions also. 


5. In these writ petitions, this court is 
not called upon to examine the correct- 
ness of the facts alleged by the petitioners 
in their statement of facts or the correct- 
ness of the allegations contained in the 
impugned order. Therefore these writ 
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petitions can be disposed of on the two 
main contentions raised, which have al- 
ready been recorded: above. 


‘6. Clause (x) of sub-sec. (b) of Sec. 4 
of the Act, speaks of the powers of the 
University to supervise and control the 
residence and discipline of the students 
of the University. Similarly, Section 25 
of the Act enumerates the powers of the 
Syndicate and under clause (b) of sub- 
section (2) of that Section, the Syndicate 
is to supervise and control the residence 
and discipline of the students of the 
University and to make arrangements for 
promoting their health and well being. 

T. Distinct from these general powers 
conferred on the University and the 
Syndicate, Section 12 of the Act speaks 
of the powers of the Vice-Chancellor, 
who is one of the officers of the Univer- 


“sity enumerated in Section 2 of the Act. 


Sub-sections (1) and (5) of Sec. 12 of the 
Act which are the sources of power 
claimed for the respondents to pass the 
impugned order is set out below for con- 
venience, 


“12. The powers of the Vice-Chancellor, 
—(1) The Vice-Chancellor shall be the 
principal executive and academic officer 
of the University and shall exercise gene- 
ral control over the affairs of the Univer- 


sity. He shall exercise all powers neces- 


sary for due maintenance of discipline in 
the University. 
XX XX XX XX XX 

(5) In case of any emergency which, in 
his opinion, requires immediate action the 
Vice-Chancellor shall take such action as 
he deems necessary and shall at the earli- 
est opportunity thereafter report the ac- 
tion taken to such Authority or body as 
would in the ordinary course have dealt 
with the matter. 


Provided that if the action taken by the 
Vice-Chancellor is not approved by the 
Authority or body concerned it may 
through the State Government refer the 
matter to the Chancellor whpse decision 
shall be final.” 

(The 2nd proviso is not necessary for our 
purpose) 

Similarly, sub-section (1) of Section 62 of 
the Act speaks of discipline and holds the 
Vice-Chancellor solely responsible for 
maintenance of discipline among the stu- 
dents of the University, as the final 
authority in such matters. It further en- 
joins that all Heads of Colleges, Hostels 
and other institutions shall carry out his 
directions in that behalf. Sub-section (2) — 
of Section 62 of the Act begins with the 
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non obstante clause and acts as a check 
on what would otherwise be arbitrary 
conferment of power on the Vice-Chancel- 
lor in sub-section (1) of Section 62 of the 
Act. To appreciate this, it is necessary to 
set out Section 62 of the Act. 


“62. Discipline. —(1) The final autho- 
rity responsible for maintenance of dis- 
cipline among the students of the Univer- 
sity shall be the Vice-Chancellor. His 
directions in that behalf shall be carried 
out by the Heads of Colleges hostels and 
other institutions. 

(2) Notwithstanding anything contained 
in sub-section (1), the punishment of 
debarring a student from examinations or 
rustication from a college or a hostel or 
an institution shall, on the report of the 
Vice-Chancellor, be considered and im- 
posed by the Syndicate: 

Provided that no such punishment shall 
be imposed without giving to the student 
concerned a reasonable opportunity to 
show cause against the action proposed to 
be taken against him”. 


From the language of sub-section (2) of 
Section 62 of the Act, it is clear that 
whatever may be the powers of the 
Vice-Chancellor to maintain discipline 
and give directions to heads of Colleges 
and Hostels and other institutions, inflict- 
ing punishment by way of debarring the 
students from examinations or rustica- 
tion from the college or hostel or an 
institution, can only be done by the 
Syndicate on the consideration of the re- 
port by the Vice-Chancellor and after 
giving an opportunity to the student con- 
cerned to show cause against the action 
proposed against him, that the proviso is 
mandatory has already been decided by 
this court in the case of Arun Kumar 
Agarwal v. Bangalore University, (1977) 
(2) Kant LJ 334, by Malimath, J. 


8. The learned counsel for the peti- 
tioners strongly contended that having 
regard to the language of Section 62 of 
the Act, the second half of the impugned 
order is clearly violative of Rules of 
Natural Justice. It provides for rustica- 
tion of the petitioners from their respec~ 
tive colleges without even specifying the 
period of rustication and without an op- 
portunity being given to them as manda- 
torily provided for in the proviso to sub- 
section (2) of Section 62 of the Act. 

9. This argument is founded on the 
meaning of the word ‘rustication’. This 
word is not defined in the Act or in the 
statutes framed under the Act by the 
University. In the result this court has to 
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lean back: on the ordinary dictionary 
meaning of that term. Both the Oxford 
Dictionary and Webster’s Third Inter- 


national Dictionary have given 
the meaning of the word ‘rusti- 
cate to mean expulsion for a 
specified temporary period. It is well 


known that the word ‘rusticate’ owes its 
origin to the word ‘rustic’ or a man from 
the country. To rusticate means to send 
the man away to the country. However, 
the meaning in relation to educational 
institutions must necessarily be under- 
stood as expulsion for a given period of 
time and no more. If understood in that 
sense, in the impugned order (latter part 
of it) the Vice-Chancellor has arrogated 
to himself what necessarily is the specific 
power of the Syndicate. Therefore, thera 
is some force in the contention of the 
learned counsel for the petitioners that 
the latter portion of the order impugned 
is liable to be struck down, as without 
jurisdiction and as definitely in excess 
of the jurisdiction vested in the Vice- 
Chancellor. 


10. Sri S. Vijaya Shankar, learned 
counsel for the University fairly con- 
tended that this would be a reasonable 
construction, but however, has argued 
that power to suspend includes power to 
remove students from the rolls of the con- 
cerned College. I am unable to agree with 
the learned counsel. Suspension pending 
enquiry as is obvious from the first part 
of the order cannot be equated with ac- 
tual expulsion without even specifying 
the period. One must look at the scheme 
of the educational pattern in the Univer- 
sity to understand the difficulty in ac- 
cepting the argument advanced by the 
counsel for respondents. The students are 
required to put in a minimum attendance 
of 60 per cent, below which, even the 
Syndicate of the University has no power 
to condone. If students removed from the 
rolls of the college are prevented from 
attending the college, it practically 
amounts to denying them the attendance 
which in itself results in a punishment if 
the enquiry is not conducted and com- 
pleted within a very short time. There- 
fore, the latter portion of the order must 
be construed as a punishment inflicted 
and not merely as a natural corollary ta 
the order of suspension contained in the 
first part of the order. This becomes 
clearer on account of the directions given 
to the heads of institutions or colleges 
concerned, 

11. This takes me to the next question 
argued by the learned counsel for the 
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petitioners i. e., the scope of Section 12 of 
the Act. From the language of sub-s. (5) 
of S. 12 of the Act, it is clear that the 
Vice-Chancellor has, indeed. been vested 
with enormous powers to deal with cer- 
tain situations which,. in his opinion, 
require immediate action, sub-sec. (1) of 
Section 12 of the Act, speaks that he is 
the principal executive and academic offi- 
cer of the University and shall exercise 
general control over the affairs 
of the University and also shall 
exercise all powers necessary for due 
maintenance of discipline in the Univer- 


sity. 


12. If one looks at the specific charges 
levelled against each of the petitioners, 
in the impugned order, it leaves no 
doubt in one’s mind that there was a 
situation in which the 2nd respondent- 
Vice-Chancellor could form an opinion 
that the matters required immediate ac- 
tion— preventive action to maintain disci- 
pline in the University and its students. 
If so construed, sub-section (5) of Sec- 
tion 12 of the Act necessarily gives power 
to the Vice-Chancellor to suspend the 
student concerned. In the instant case, 
the petitioners are prevented from attend- 
ing classes in order to ensure a fair and 
impartial enquiry and thereafter the Vice- 
Chancellor has to submit a report to the 
appropriate authority or body who or 
which is competent to deal with’ the 
matter of acting on such report submit- 
ted by him. It is clear from the reading 
of sub-section (5) of Section 12 of the Act 
with sub-section (2) of Section 62 of the 
Act that any action taken by the Vice- 
Chancellor under sub-section (5) of Sec- 
tion 12 of the Act, as in the instant case, 
must necessarily be dealt with by the 
Syndicate under sub-section (2) of Sec- 
tion 62 of the Act in the manner provid- 
ed therein. It is only, in case, the action 
taken by the Vice-Chancellor is not ap- 
proved by the authority or body con- 
cerned, the Chancellor may decide that 
question if the State Government refers 
the same to him. 


13. Sri Subramanya Jois has argued 
for the petitioners that unless power of 
suspension is specifically conferred, such 
power cannot be implied. It is difficult to 
accede to such a contention. This would 
be contrary to the accepted Maxim Cui- 
cunque Aliquis quid concedit Concedere 
Videtur Et Id Sine Quo Res Ipsa Esse Non 
Potuit (who ever grants a thing is deem- 
ed also to grant that without which the 
grant itself would be of no effect). In 
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England and in this country this Maxim 
has been given maximum effect when- 
ever found necessary. At page 313 of 10th 
Edition of Brooms Maxims, quoting from 
Fenton v. Hampton, (1858) 11 Moo PC 
347 at P. 360, it is stated : 


“Whenever anything is authorised, and 
especially if, as matter of duty, required 
to be done by law, and itis found im- 
possible to do that thing unless some- 
thing else not authorised in express terms 
be done, then that something else will be 
supplied by necessary intendment. But if, 
when the maxim comes to be applied ad- 
versely to the liberties or interests of 
others, it be found that no such impossi- 
bility exists — that the power may be 
legally exercised without the doing that 
something else, or, even going a step fur- 
ther, that it is only in some particular 
instances, as opposed to its general opera- 
tion, that the law fails in its intention 
unless the enforcing power be supplied— 
then in any such case the soundest rules 
of construction point to the exclusion of 
the maxim, and regard the absence of the 
power which it would supply by implica- 
tion as a casus omissus,” 


Bangalore University 


14. This principle has been approved 
and applied by our own Supreme Court 
in the case of Matajog Dobey v. H. C. 
Bhari (AIR 1956 SC 44) at page 50 at 
para 23. 


15. A combined reading of Sections 12 
and 62 of the Act clearly demonstrates 
that a duty is cast on the Vice-Chancellor 
to maintain discipline in the constituent 
colleges and among the students of the 
University. If Legislature has not specifi- 
cally empowered to take preventive ac- 
tion in defence of the property of the 
University and security of the staff, as in 
the instant case, the powers conferred in 
Sections 12 and 62 of the Act, become 
meaningless. Therefore, the power to take 
action as contemplated by the first part 
of the impugned order i.e., to hold an 
enquiry into the charges levelled against 
the petitioners, and in that period, keep 
the students under suspension is a power 
which must necessarily be implied and 
conceded to the Vice-Chancellor. Any 
other view would result in the Vice- 
Chancellor being rendered hopelessly 
impotent to deal with the increasing con- 
frontation between the students and the 
University authorities that one cannot but 
fail to notice as the recent trend in the 
country. Therefore, I am of the view that 
the first part of the impugned order is 
competent and does not suffer from any 
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error of jurisdiction -either by want of 
power or power exercised in excess. 

16. However, I must not fail to ob- 
serve that having regard to the need for 
required number of days as the minimum 
attendance to enable the students to take 
examination, the enquiry contemplated 
under Exhibit-A, must be finished not 
later than 31st December, 1979, against 
all the three petitioners and this direc- 
tion is mandatory and not subject to any 
extension of time even if applied. In the 
event, the students are ultimately ex- 
onerated, by direction of this court, the 
period of suspension of the students 
should be treated as attendance put in by 
them in their respective classes. How it is 
to be worked out, is the problem of the 
University and not of this court. With 
these observations and for the reasons 
given above, the petitioners succeed parti- 
ally and in that the paragraph commenc- 
ing from “the Heads of the Departments 
concerned” ending with “to vacate the 
hostels immediately”, is struck down. 
Rest of the impugned order is kept in- 
tact. But, in the circumstances of these 
cases, there will be no order as to costs. 


17. A copy of this order will be com- 
municated to the respondents as well as 
to the petitioners, free of cost forthwith. 

Order accordingly. 
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D. M. CHANDRASHEKHAR, C. J. AND 
P. P. BOPANNA, J. 


Srinivasa Vakil and others, Petitioners 
v. State of Karnataka and others, Respon- 
dents. 

Writ Petns. Nos. 6914, 8142, 9306, 10216, 
13014 of 1977 and 12, 13 and 156 of 1978, 
Di- 8-11-1979.. 


` (A) Karnataka Rent Control Act (22 of 
1962), Sec. 21A (inserted by Act 66 of 
1876} — Validity —— Section is not void on 
ground that President’s assent is not re- 
ceived for Karnataka Amendment Act 66 
of 1977. (Constitution of India, Art. 254). 


Section 21A inserted in Karnataka Rent 
Control Act (22 of 1961) by the Karnataka 
Amendment Act 66 of 1976 is not void and 
of no effect on ground that the Karnataka 
Amendment Act 66 of 1976 required the 
assent of the President of India under 
Article 254 of the Constitution and that 
no such assent was taken. (Para 6) 

Several provisions of the Karnataka 
Rent Control Act are repugnant to many 


LW/AX/G556/79/DVT 


Srinivasa Vakil v. State 


A. I. &. 


of the provisions of the Transfer of Pro- 
perty Act, like those relating io rent, 
duration of tenancy, determination of 
tenancy and notice determining 
tenancy. It is on account of such re- 
pugnancy that the assent of the President 
was obtained for that Act. All that Sec- 
tion 21A provides is to make it compul-~- 
sory for a person who is in occupation or 
possession of allotted residential accom- 
modation, to vacate such accommodation 
if he has his own house in the same city, 
town or village. Sec. 21A also contains the 
consequential provision for such person 
getting the aid of the prescribed autho- 
rity for summary eviction from his own 
house of his tenant instead of such per- 
son making an application under cl. (h) 
of the proviso to Sec. 21 (1) of the princi- 
pal Act for eviction from his own house 
of his tenant. Thus, Sec. 21A merely 
brings about a modification of the provi- 
sions of the principal Act in regard to 
certain class of persons who are tenants 
on one hand and are also landlords on the 
other hand. That section does not bring 
about any further repugnancy with refer- 
ence to the provisions of the Transfer of 
Property Act so as to require the assent 
of the President for the Amendment Act 
(66 of 1977). (Para 6) 

(B) Karnataka Rent Control Act (22 of 
1961), Sec. 21A {inserted by Act 66 of 
1876) — Restrictions imposed are reason~ 
able — Not violative of Art. 19. (Consti- 
tution of India, Art. 19). 


Section 21A while taking away the 
tenancy right of a person who is in oc- 
cupation or possession of a residential 
building on allotment by the Controller, 
confers on such person the right to re- 
cover possession of his own house in case 
it is let out to any other person. The pro- 
visions of Sec. 21A are intended to pre- 
vent a person who has his own house, to 
make unjust profit by continuing to oc- 
cupy a house as a tenant on allotment at 
controlled rent and by letting his own 
house to any other person at a higher 
rent. The scheme of Sec. 21A as a whole 
reveals that the restrictions imposed by 
that section on tenants, are intended to 
benefit a larger class of tenants, namely, 
tenants who do not own houses, and such 
restrictions are reasonable and in the 
interest of the general public. Hence, Sec- 
tion 21A is not violative of Article 19 of 
the Constitution. (Para 7) 

(C) Karnataka Rent Control Act (22 of 
1961), Sec. 21A (inserted by Act 66 of 
1977) — Classification of landlord under 
Sec. 21A is reasonable — The section is 
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neither arbitrary nor uncontrolled and 
unguided — Also not a pro-landlord piece 
of legislation. (Constitution of India Arti- 
cle £4). 

Landlords who are occupying houses of 
others as tenants on allotment by the Con- 
troller and landlords who are occupying 
houses of others as tenants under con- 
tracts, form two distinct classes and be- 
tween those two classes, there is an 
intelligible differentia and such classifica- 
tion of landlords has a reasonable nexus 
to the objects of Section 21A, namely, ta 
prevent landlords making unjust gains by 
occupying houses as tenants on allotment 
at controlled rents and letting their own 
houses at higher rents and to make 
available allotted premises at controlled 
rents to tenants who do not own any 
houses. It follows that the classification 
of their respective tenants into two 
classes, namely, tenants of landlords who 
are occupying houses of others as tenants 
on allotment by the Controller and 
tenants of other landlords, is also a 
reasonable classification having a 
reasonable nexus to the objects of Sec- 
tion 21A. It would have been unreason- 
able if Sec. 21A had required landlords 
coming under cl. (a) of sub-sec. (1) of that 
section to vacate the premises occupied 
by them as tenants without giving such 
landlords the right to recover possession of 


their own buildings from their tenants. 
AIR 1954 SC 153, Rel. on (Para 8) 

Section 21A prescribes certain condi- 
tions precedent which must be satisfied 


before a prescribed authority can evict a 
tenant. Thus the power under Sec. 21A 
(1) (c) is not arbitrary nor uncontrolled 
and unguided merely because the provi- 
sion does not require the prescribed 
authority to consider comparative hard- 
ship as required under Sec. 21 (4) 
l (Para 9) 
While hardship of a tenant evicted 
under Sec. 21A (1) (c) is undoubtedly real, 
that, by itself, cannot lead to the conclu- 
sion that Sec. 21A is a pro-landlord piece 
of legislation. (Para 10) 


It is true that in requiring a person who 
is in occupation or possession of a house 
as a tenant on allotment by the Control- 
ler, to vacate such house, if he has a 
house of his own in the same city or 
village, the section does not take into 
consideration whether the house owned 
by such person is suitable for his own 
residence having regard to the size of his 
family, his occupation or profession and 
his status and the like. But he is not com- 
pelled to shift to his own house. It is open 


Srinivasa Vakil v. State 


Kant. 45 


to him to take another house on lease 
under a contract. Therefore, Sec. 21A can- 
not be termed as arbitrary for that reason. 
(Para 11) 
(D) Constitution of India, Arts. 14, 19 — 
An Act advantageous to one class of per- 
son than to another class —- No ground to 
struck it down unless it is also violative 
of Art. 14 or Art. 19. (Karnataka Rent 
Control Act (22 of 1961), S. 21A). (Para 10) 
Cases Referred : Chronological Paras 
AIR 1954 SC 153 8 
K. S. Savanur, for Petitioner; 
S. G. Doddakalegowda, I Addl. Govt. Ad- 
vocate, for Respondent No. i. 


BOPANNA, J.:— These writ petitions 
have been referred to a Division Bench 
by Malimath, J., since they raise a com- 
mon and important question of law touch- 
ing on the constitutional validity of Sec- 
tion 21A of the Karnataka Rent Control 
Act, 1961 (in short, ‘the principal Act’). 

2. Shri K. S. Savanur, learned counsel 
for the petitioner in W. P. 6914 of 1977, 
addressed leading arguments which were 
adopted by learned counsel for the 
petitioners in other petitions. 

3. The principal Act came on the 
statute book on 31-12-1961 after receiv- 
ing the assent of the President on 31-10- 
1961. It was amended from time to time 
and we are concerned in these petitions 
with the Karnataka Rent Control (Second 
Amendment) Act, 1976 (Karnataka Act 
No. 66 of 1976) in short (‘the Amendment 
Act’) which replaced Karnataka Ordi- 
nances Nos. 20 and 29 of 1976. This Act 
received the assent of the Governor on 
27-11-1976. Section 6 of the Amendment 
Act incorporated Section 21A into the 
principal Act with effect from 13-10-1976. 
Section 21A reads: 


“21A. Vacation of residential building in 
certain cases. (1) Notwithstanding any- 
thing in this Act, on and from the date of 
coming into force of this section, 

(a) any person who is in occupation or 
possession of a residential building as a 
tenant on allotment by the Controller, 
shall, within one year from the said date 
vacate such building if he owns in his 
name or in the name of any member of 
his family, a residential building in the 
same city, town or village {hereinafter 
referred to as ‘his own building’); 

(b) such person shall be entitled to re- 
cover possession of his own building, in 
case it is let out to any other person and 
he may apply to the prescribed authority 
for eviction of such other person: 

Provided that no such application, shal] 
be entertained unless the applicant has 
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given notice of not less than four months 
requiring the person sought to be evicted 
to vacate the said building; 

(c) the prescribed authority shall, after 
making such summary inquiry as it deems 
necessary evict such other person, if 
necessary by using force and put the ap- 
plicant in possession of his own building: 

Provided that where such person owns 
more than one building which are all let 
out, the choice of which building he seeks 
possession for his own occupation shall 
lie with such person; 

(d) the Controller shall, while allotting 
premises under S. 5, give first priority 
immediately after the State Govern- 
ment and the Central Government to the 
person to whom notice under the proviso 
to clause (b) has been issued if such per- 
son makes an application in this behalf. 

(2) Notwithstanding anything in this 
Act, any person who being in occupation 
or possession of a residential building as 
a tenant on allotment by the Controller 
acquires or constructs on or after the 20th 
day of August 1976 either in his own 
name or in the name of any member of 
the family a residential building in the 
same city, town or village shall within 
such time as may be prescribed, vacate 
the building of which he is the tenant. 

(3) Any person who contravenes the 
provisions of clause (a) of sub-section (1), 
or sub-section (2) shall, on conviction, be 
punished with simple imprisonment which 
may extend to six months or with fine 
which may extend to one thousand rupees 
or with both.” 


4. The main contentions of learned 
counsel for petitioners are: 


(a) As the Amendment Act has not re- 


ceived the assent of the President of 
India, it is invalid and has no legal effect 
since it trenches on the field of legislation 
in the concurrent list pertaining to item 
No. 6, viz., transfer of property. 

(b) Section 21A is violative of the 
fundamental right to hold property 
guaranteed by Arts. 19 (1) (f) and 31 of 
the Constitution. 

(c) The impugned Section is violative of 
Article 14 of the Constitution because it 
brings about discrimination between 
tenants of buildings belonging to persons 
who are in occupation or possession of 
residential buildings as tenants on allot- 
ment by the Controller and other tenants. 

(d) Among persons who have let their 
own buildings and have been in occupa- 
tion of residential buildings as tenants of 
others, Section 21A brings about discri- 
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mination between those who are tenants 
on allotment and those who are tenants 
under contract. 

(e) Section 21A is violative of Article 14 
of the Constitution as it confers unguided 
and uncontrolled power on the prescrib- 
ed authority to evict a tenant on the ap- 
plication made by his landlord who is in 
occupation or possession of a residential 
hnilding as a tenant on allotment by the 
Controller. 


(f) Section 21A is a piece of pro-land- 
lord legislation and discriminates against 
tenants and hence is violative of Arti- 
cle 14 of the Constitution. 


(g) Section 21A is an arbitrary provi- 
sion as it does not take into account whe- 
ther the house owned by a person who is 
in occupation or possession of a residen- 
tial building as a tenant on allotment, is 
suitable for his occupation, having regard 
to the size of his family, his profession, 
status and other similar circumstances. 


5. We shall deal with these conten- 
tions serjatim but before we do so, it is 
useful to set out the history of rent and 
accommodation control legislation in this 
State and the salient features of the 
Principal Act and the Rules made there- 
under. Prior to the re-organisation of 
States under the States Reorganisation 
Act, 1956, different Acts were in force in 
different integrating areas regulating rents 
and letting of accommodation. These Acts 
were replaced by the Principal Act which 
applies to the entire State of Karnataka. 
All these Acts were enacted, inter alia, to 
prevent exploitation by landlords of 
tenants taking advantage of scarcity of 
accommodation in urban areas which be- 
came pronounced during the Second 
World War and has been worsening year 
by year as the construction of new build- 
ings has not kept pace with rapid growth 
of population in urban areas. 


The long title of the Principal Act 
reads: “An act to provide for the control 
of rents and evictions, for the leasing of 
buildings, to control rates of hoiels and 
lodging houses and for certain other 
matters in the State of Karnataka.” 


Clause (c) of Section 3 of the Act de- 
fines ‘Controller’ as any officer not below 
the rank of a Gazetted Officer appointed 
by the State Government to perform the 
functions of the Controller under the Act 
in respect of any local area. 

Clause (ff) of Section 3 defines ‘family’ 
as meaning in relation to a person, his or 
her spouse and his or her dependent 
children. 
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Part II of the Principal Act deals with 
lease of buildings. 


Sub-section (1) of Section 4 provides 
that every landlord shall, within fifteen 
days after the building becomes vacant 
by his ceasing to occupy it or by the 
termination of a tenancy or by the evic- 
tion of the tenant or by the release of the 
building from requisition, or otherwise, 
give intimation to the Controller in the 
prescribed form by registered post. 


Sub-section (2) of that Section provides, 
inter alia, that except as provided in that 
Part of the Principal Act, no person shall 
let, occupy or otherwise use any building 
which becomes vacant without the land- 
lord giving intimation under sub-sec. (1). 

Sub-section (1) of Section 5 of the 


Principal Act provides, inter alia, that the 


Controller may, by order in writing serv- 
ed on the landlord, direct that any vacant 
building be given on lease to such public 
authority or other persons as he may 
think fit. The proviso to that sub-section 
states that where such building is a resi- 
dential building, no such order shall be 
made in favour of a person not being the 
landlord, who or any member of whose 
family owns a residential building in the 
same city or town or village in which the 
vacant building is situate. The Explana- 
tion to that sub-section reads: 


“A building may be directed to be leas- 
ed under this section notwithstanding that 
it is subject to an agreement of lease or 
has been let or occupied in contravention 
of sub-section (2) of Section 4.” 


Section 8 of the Principal Act provides 
for the procedure to be followed before 
ordering leasing of any building to a pub- 
lic authority or other person. Before 
issuing any order under Section 5, the 
Controller shall call upon the landlord 
or any other person who may be in 
possession of the building by notice in 
writing to show cause, why the building 
should not be ordered to be leased to a 
public authority or other person as may 
be specified in the notice. The proviso to 
sub-section (2) of that Section states that 
no such direction shall be issued in favour 
of any person who or any member of 
whose family owns a residential building 
in the same city, town or village in which 
the building is situated. 


Sub-~section (4) of Section 8 provides 
that while directing any building to be 
leased to the public authority or other 
person, the rent of the premises shall be 
specified in such order and that such rent 
shall not be less than the fair rent fixed 
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for the building or if any fair rent had 
not been fixed for the building, the rent 
last paid for the building or if no rent 
was paid, the rent determined by the Con- 
troller on the basis of the rental value of 
the building as entered in the property 
tax assessment book of the local autho- 
rity or if no property tax has been as- 
sessed in respect of the building, the rent 
determined by the Controller on the basis 
of the prevailing rates of rent in the loca- 
lity for similar buildings in similar cir- 
cumstances and if the rent had not been 
specified by the Controller in such order 
as the fair rent of the building, the 
tenant or the landlord shall be entitled 
to apply for fixation of fair rent in res- 
pect of the building. 


Section 10-A of the Principal Act pro- 
vides for eviction by the Controller of 
any person who has occupied any build- 
ing if the vacancy of such building was 
required under Section 4 (to be) notified 
and had not been so notified. 


Part HI of the Principal Act contains 
provisions regarding fixation of fair rent. 

Section 14 of the Principal Act provi- 
des, inter alia, that in fixing the fair rent, 
the Controller shall have due regard to 
the prevailing rates of rent in the loca- 
lity for the same or similar accommoda- 
tion in similar circumstances during the 
twelve months prior to 1-4-1947 and that 
the Controller may allow an increase not 
exceeding 25 per cent over such rates if 
the rental value does not exceed Rs. 50/- 
and increase not exceeding 50 per cent if 
the rental value exceeds Rs. 50/-. 


. Section 18 of the Principal Act provides, 

inter alia, that no person shall claim, re- 
ceive .or stipulate for payment, any sum 
as premium or pugree or any considera- 
tion whatsoever over and above the fair 
rent or the agreed rent. 


Part V of the Principal Act deals with 
control of eviction of tenants and obliga- 
tion of landlords. 


Section 21 of the Principal Act provides 
notwithstanding anything to the contrary 
contained in any other law or contract, 
no order or decree for the recovery of 
possession of any premises shall be made 
by any Court or other authority in favour 
of the landlord against the tenant. The 
proviso to that sub-section states that the 
Court may on an application made to it, 
make an order for the recovery of posses- ` 
sion of the premises on one or more of the 
grounds set out in clauses (a) to (p) of 
that proviso. Under clause (h), one of the 
grounds for eviction is that the premises 
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being reasonably and bona fide required 
by the landlord for occupation by him- 
self or any person for whose benefit the 
premises are held. Under clause (p), a 
tenant building his own suitable building 
or acquiring vacant possession of, or be- 
ing allotted a suitable building, would be 
a ground for eviction. 

. Sub-section (4) of Section 21 provides 
that no decree for eviction shall be pass- 
ed on the ground specified in clause (h) 
of the proviso to sub-section (1) if the 
Court is satisfied that having regard to all 
the circumstances of the case including 
the question whether other reasonable 
accommodation is available for the land- 
lord or the tenant, greater hardship would 
be caused by passing the decree than by 
refusing to pass it. 


The proviso to sub-section (2) of Sec- 
tion 2 of the Principal Act provides that 
Parts II and II of that Act shall not ap- 
ply to a building constructed after 1-8- 
1957 for a period of 5 years from the date 
of construction of such building. 

Rule 3 of the Karnataka Rent Control 
Rules, 1961 (hereinafter referred to as the 
Rules) provides, inter alia, that imme- 
diately after the receipt of intimation of 
vacancy of any building, the Controller 
shall send a copy of the intimation of 
vacancy to the State Government or an 
authorised Officer. 


Rule 4 provides, inter alia, that where 
no direction is issued by the State Gov- 
ernment or an officer authorised by the 
Government, the Controller shall observe 
the following order of priority in select- 
ing the public authority or other person for 
allotting a residential accommodation: 

(1) The Government of Karnataka; 

(2) The Central Government; 

(8) Any local authority when such 
building is required for the use of such 
local authority; 

(4) A Corporation established by a 
State Act when the building is required for 
the use of such Corporation; 

(5) A Corporation established by a 
Central Act when the building is reauir- 
ed for the use of such Corporation; 


QDAnvetenesaeneseeessevnaaseseensaresnem 
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"6. Point No. 1: Mr. Savanur contended 
that as the Amendment Act had not re- 
ceived the assent of the President as re- 
quired by clause (2) of Article 254 of the 
Constitution, the Amendment Act was 


void and of no effect. Elaborating this, 


contention he said that the Amendment 
Act is with respect to a matter falling 
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within the ambit of Entry 6 of List III in 
the Seventh Schedule to the Constitution 
and the provisions of the Amendment Act 
are repugnant to the provisions of the 
Transfer of Property Act which is an 
existing law with respect to a matter 
enumerated in the Concurrent List. 
Entry 6 of the Concurrent List reads: 


"Transfer of property, other 
than agricultural lands and regis- 
tration of deeds and documents” 


The Transfer of Property Act governs 
leases also. Several provisions of the 
Principal Act are repugnant to many of 
the provisions of the Transfer of Pro- 
perty Act, like those relating to rent, 
duration of tenancy, determination of 
tenancy and notice determining tenancy. 
It is on account of such repugnancy that 
the assent of the President was obtained 
for the Principal Act. The question is 
whether such assent was necessary for the 
Amendment Act also. 


As seen earlier, all that Section 21A 
provides is that a person who is in oc- 
cupation or possession of a residential 
building as tenant on allotment by the 
Controller, shall vacate such building if 
he owns a residential building in the same 
city or town or village, that such person 
shall, in turn, be entitled to recover 
possession of his own building in case it 
is let out to any other person and that he 
may apply to the prescribed authority for 
eviction of such other person. Thus, it is 
seen that the benefit of allotment of a 
residential accommodation at controlled . 
rent, conferred on such person by the pro- 
visions of the Principal Act, is taken away 
by clause (a) of Section 21A (1) and such 
person in turn is enabled to obtain by- 
means of a summary procedure, posses- 
sion of his own house which he had let 
to another person. The Principal Act it- 
self has provided for a landlord seeking 
eviction of his tenant from a house where 
the former requires such house for his 
own bona fide and reasonable occupation 
or where the latter has acquired vacant 
possession of his own house. The change 
brought by S. 21A is to make it compulsory 
for a person who is in occupation or posses- 
sion of allotted residential accommodation 
to vacate such accommodation if he h 
his own house in the same city, town o 
village. Section 21A also contains the 
consequential provision for such person 
getting the aid of the prescribed authori 
for summary eviction from his own house 
of his tenant instead of such person mak- 
ing ‘an application under clause (h) of 
the proviso to Section 21 (1) of the Prin- 
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cipal Act for eviction from ‘ his 
house of his tenant. Thus; Section 21A 
merely brings about a modification ‘of 
the provisions of the Principal Act in 
regard to certain class of persons who 
are tenants on 
landlords on the other hand. That Sec- 
tion does not bring about any further re- 
pugnancy with reference to the provisions 
of the Transfer of Property Act so as to 
require the assent of the President for 
the Amendment Act. 


Hence we are unable to accept the 
contention of the learned counsel for 
[petitioners that the Amendment Act re- 
guired the assent of the President under 
Article 254 of the Constitution and that 
in the absence of such assent Section 21A 
inserted by that Act in the Principal Act, 
is void and of no effect. 


_ 7. Contention No. 2: Elaborating the 
second contention, Mr. V. G. Sabhahit. 
learned counsel for the petitioner in 
W. P. No. 8142 of 1977, submitted that 
when the Amendment Act was enacted, 
sub-clause (f) of clause (1) of Article 19, 
had not been deleted and that hence if 
the Amendment Act was violative of the 
fundamental right guaranteed under that 
sub-clause, the Amendment Act should be 
held to be void notwithstanding the sub- 
sequent deletion of that sub-clause by 
the 44th Amendment of the Constitution. 
So far, Mr. Sabahit is, in our opinion, 
right in his submission. But the material 
question is whether Section 21A can be 
said to be violative of the fundamental 
right which had been guaranteed by that 
sub-clause. 


Clause (5) of Article 19 of the Constitu- 
tion does not prevent the State from 
making any imposing reasonable re- 
strictions on the right of a citizen to 
acquire, hold and dispose of property. 
Section 21A while taking away the ten- 
ancy right of a person who is in occupa- 
tion or possession of a residential build- 
ing on allotment by the Controller, con- 
fers on such person the right to recover 
possession of his own house in case it is 
let out to any other person. The provi- 
sions of Section 21A are intended to 
prevent a person who has his own house, 


to make unjust profit by continuing to 


occupy a house as a tenant on allotment 
at controlled rent and by letting his own 
house to any other, person at a higher 
rent. When there is scarcity of houses 
which can be allotted by the Controller to 
tenants at controlled rents, it is reason- 


‘able that such houses should be. made 
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one hand and are also- 


ed authority who shall,. 
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available to tenants who do not own 
houses in preference to persons who own 
houses but have let them to others. By 
requiring persons who own houses, to 
vacate houses which they are occupying 
as tenants on allotment, such allotted 
houses will be made available to tenants 
who do not own houses. It is true that 
in the process of compelling such persons 
to vacate allotted houses, tenants occupy- 
ing houses owned by such persons are 
liable to be evicted summarily under 
clause (b) of Section 21A (1). But that is 
inevitable. Even under clause (h) of the 
proviso to Section 21 (1) of the Principal 
Act the landlord whois residing as a 
tenant of another person, can ask for 
eviction of his tenant so that he (the land- 
lord) may move to his own house. The 
only difference brought about by Sec- 
tion 21A is that while a petition under 
clause (h) of the proviso to Section 21 (1) 
has to be filed in the Court as defined in 
clause (c) of Section 3 of the Principal 
Act, a displaced tenant under clause (a) 
of Section 21A (1) may approach under 
clause (b) of Section 21A (1) the prescrib- 
after making a 
summary enquiry, evict the tenants oc- 
cupying the house owned by the displac- 
ed tenant. Sub-section (4) of Section 21 
which requires the Court to consider com- 
parative hardship while granting or refus- 
ing a decree for eviction on the ground 
specified in clause (h) of the proviso to 
Section 21 (1), has no application to an 
eviction of a tenant under Section 21A (1) 
(c). Considering the scheme of Sec- 
tion 21A as a whole, we have no hesita- 
tion in holding that the restrictions im- 
posed by that Section on tenants, are 
intended to benefit a larger class of 
tenants, namely, tenants who do not own 
houses, and such restrictions are reason- 
able and in the interest of the general 
public. Hence, Section 21A is not viola- 
tive of Article 19 of the Constitution. 


8. Contentions Nos. 3 and 4: Mr. 
K. 5. Savanur contended that Section 21A 
discriminates between landlords and land- 
lords and between tenants and tenants. 
Elaborating that contention, he main- 
tained that Sec. 21A does not touch 
those landlords who are occupying premi- 
ses of others as tenants under contractual 
leases, but requires only those landlords 
who are occupying houses of others as 
tenants on. allotment. by the Controller, 
to vacate such houses and that likewise 
the section does not touch tenants under 
the former class landlords but 


provides for summary eviction of tenants 
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under the latter class of landlords, It was 
contended that on account of such dis- 
crimination, the impugned section vio- 
lates equal protection of laws guaranteed 
by Article 14 of the Constitution. 


It may be pointed out that landlords 
who are occupying houses of others as 
tenants not on allotment but under con- 
tracts, are also liable to be evicted from 
such houses under clause (p) of the pro- 
viso to Section 21 (1) of the Principal Act, 
if they get vacant possession of their own 
houses. No doubt, clause (p) does not com- 
pel such landlords to vacate the houses 
occupied by them as tenants if their 
landlords do not choose to file petitions 
for eviction. In our opinion, landlords 
who are occupying houses of others as 
tenants on allotment by the Controller 
and landlords who are occupying houses 
of others as tenants under contracts, form 
two distinct classes and between those 
two classes, there is an intelligible dif- 
ferentia and such classification of land- 
lords has a reasonable nexus to the ob- 
jects of Section 21A, namely, to prevent 
landlords making unjust gains by occupy- 
ing houses as tenants on allotment at con- 
trolled rents and letting their own houses 
at higher rents and to make available al- 
lotted premises at controlled rents to 
tenants who do not own any houses. 
Once it is held that there is a reasonable 
classification between those two classes of 
landlords, it follows that the classifica- 
tion of their respective tenants into two 
classes, namely, tenants of landlords who 

‘lare occupying houses of others as tenants 
on allotment by the Controller and 
tenants of other landlords, is also a 
reasonable classification having a reason- 
able nexus to the objects of Section 21A. 
It would have been unreasonable if Sec- 
ition 21A had required landlords coming 
under clause (a) of sub-section (1) of that 
‘Section to vacate the premises occupied 
iby them as tenants without giving such 
landlords the right to recover possession 
of their own buildings from their tenants. 


In Baburao Shantaram More v. Bom- 
bay Housing Board (AIR 1954 SC 153) the 
Supreme Court had to deal with the 
class of tenants under the Bombay Hous- 
ing Board established under the Bombay 
Housing Board Act, 1948. Section 4 of that 
Act exempted houses leased out by the 
Board, from the protection of the Bom- 
bay Rent Control Act. The petitioner who 
was a tenant of that class, was issued with 
a notice by the Housing Board to vacate 
the house occupied by him, but he claim- 
ed protection under the Bombay Rent 
Control Act. It was contended for him 
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before the Supreme Court that Section 4 
of the Bombay Housing Board Act ex- 
empting the buildings belonging to it or 
vested in it from the operation of the 
Bombay Rent Control Act offended equal 
protection under Article 14 of the Con- 
stitution. While repelling that contention 
the Supreme Court observed thus: 


"There can be no question that this ex- 
emption is given by Section 4 to certain 
classes of tenants and this classification is 
based on an intelligible differentia which 
distinguishes them from other tenants 
and this differentia has a rational relation 
to the object sought to be achieved by the 
Act. It is the business of the Government 
to solve the accommodation problem and 
satisfy the public need of housing accom- 
modation. It was for the purpose of 
achieving this object that the Board was 
incorporated and established. It is not to 
be expected that the Government or lo- 
cal authority or the Board would be ac- 
tuated by any profit making motive so as 
to unduly enhance the rents or eject the 
tenants from their respective properties 
as private landlords are or are likely to 
be. Therefore, the tenants of the Govern- 
ment or local authority or the Board are 
not in need of such protection as the 
tenants of private landlords are and this 
circumstance is a cogent basis for 
differentiation. The two classes of tenants 
are not by force of circumstances 
placed on an equal footing and the 
tenants of the Government or local autho- 
rity or the Board cannot, therefore, com- 
plain of any denial of equality before the 
law or equal protection of the law. There 
is here no real discrimination, for the 
two classes are not similarly situated. 
Neither Section 4 of the Bombay Rent 
Act nor Section 3-A of the Bombay 
Housing Board Act can, therefore, be 
challenged as unconstitutional on the 
ground of contravention of Article 14 of 
the Constitution.” 


In the light of the above observations of 
the Supreme Court, the contention that 
Section 21A violates equal protection of 
laws, must fail. 


9. Point No. 5: Learned counsel for 
the petitioners contended that Sec. 21A 
confers uncontrolled and unguided 
power on the prescribed authority to 
evict a tenant on an application made by 
his landlord who has been in possession 
or occupation of another person’s house 
as tenant on allotment by the Controller. 

The conditions precedent for evicting a 
tenant under clause (c) of Section 21A 
are : 
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(i) an application is made by the land- 
lord for the eviction of such tenant; 


(ii) the applicant has given to such 
tenant a notice of not less than 4 months 
requiring him to vacate the building oc- 
cupied by him; and 

(iii) the landlord-applicant is himself 

liable to vacate the house he has been oc- 
cupying as a tenant on allotment by the 
Controller. 
When a prescribed authority is empower- 
ed to evict a tenant, if the above condi- 
tions are satisfied, how can the exercise 
of such power be said to be arbitrary? 


However, Mr. Savanur submitted that 
in exercising his power under clause (c) 
of Section 21A (1), the prescribed autho- 
rity is not required to consider the com- 
parative hardship which the Court is re- 
quired. to consider under sub-section (4) 
of Section 21 while deciding whether to 
grant or refuse a decree for eviction. Ac- 
cording to Mr. Savanur, the absence of 
the requirement to consider such com- 
parative hardship, renders the exercise of 
the power to evict under clause (c) of 
Section 21A (1), arbitrary. 


Eviction of a tenant under clause (c) of 
Section 21A (1) can be done by the pres- 
cribed authority on an application of his 
landlord who is or about to be displaced 
under clause (a) of that sub-section from 
the premises occupied by him (such land- 
lord) as a tenant on allotment by the 
iController. In such a situation, the ques- 
tion of comparative hardship cannot arise 
because it would be manifestly unreason- 
able to ask such landlord to vacate the 
house he is occupying as a tenant on al- 
lotment, without entitling him to recover 
‘possession of his own house from his 
tenant. 


Thus we have no hesitation in holding 
that the power of the prescribed autho- 
rity under clause (c) of Section 21A (1) is 
not an arbitrary power, nor can such 
power be regarded as uncontrolled and 
unguided. 

10. Point No. 6: Elaborating his con- 
tention that Section 21A is a pro-land- 
lord piece of legislation, Mr. Sayanur sub- 
mitted that a landlord who is in occupa- 
tion or possession of a house of another 
as tenant on allotment, is conferred the 
right to recover possession of his own 
house ‘by. applying to the prescribed 
authority for eviction of his tenant, and 
that that Section does not confer any 
right on such tenant who would be dis- 
placed. to get any alternative accommoda- 
tion. Mr. Savanur submitted that the 
order of priority given to such tenant 
under Rule 4 (B) to get an allotment of 
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another house, is illusory because he takes 
only the fifth place in such order of 
priority and has little or no chance of 
getting alternative accommodation on al- 
lotment. 


While hardship of a tenant evicted 
under clause (c) of Section 21A is un- 
doubtedly real, that, by itself, cannot lead 
to the conclusion that Section 21A is a 
pro-landlord piece of legislation. When 
there is shortage of houses, somebody or 
the other has to go without a house and 
in such a situation, it is inevitable that 
between a landlord and his tenant, the 
former is preferred to the latter for oc- 
cupying a house because the house be- 
longs to him. In deciding whether a land- 
lord or a tenant should be permitted to 
occupy a house, if a statutory provision 
prefers the landlord, can it be called pro- 
landlord piece of legislation ? 


As stated earlier, the object of Sec- 
tion 21A is to prevent persons owning 
houses from making unjust profits by 
letting their own houses at higher rents 
and occupying houses of others as 
tenants on allotment at controlled rents. 
In achieving this object, it is inevitable 
that tenants of such landlords who oc- 
cupy houses of others as tenants on allot- 
ment by the Controller, should suffer evic- 
tion if such landlords desire to occupy 
their own houses. The houses vacated by 
such landlords will be available for fresh 
allotment to tenants in general including 
such displaced tenants. As stated earlier, 
even under Section 21 of the Principal 
Act, if a landlord wants to occupy his 
own house, the tenant occupying that 
house is liable to be evicted under cl. (h) 
of the proviso to sub-section (1) of that 
Section. 


A displaced tenant under clause (c) of 
Section 21A (1) has been given a higher 
place than a tenant evicted under 
clause (h) of the proviso to Section 21 (1), 
in the order of preference for allotment 
of houses under Rule 4 (B). Whether a 
displaced tenant should be given a higher 
order of priority under that Rule, is a 
matter for the Legislature and the rule 
making authority to consider, 


Moreover, an Act of the Legislature, 
cannot be struck down on the ground| 
that it is more advantageous to one class 
of persons than to another class, unless 
that Act is also violative of Article 14 or 
19 or other specific provision of the Con- 
stitution, 


Thus we are unable fo accept the con- 


tention of Mr. Savanur that Section 21A 


is a piece of pvro-landlord legislation. 
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. IL.. Lastly, it was urged. that Sec. 21A 
is an arbitrary provision. Elaborating this 
contention, it was urged that in requiring 
a person who is in occupation or posses- 
sion of a house as a tenant on allotment 
by -the Controller, to vacate such house, 
if he has a house of his own in the same 
city or village, the section does not take 
into consideration whether the house 
owned by such person is suitable for his 
own residence having regard to the size 
of his family, his occupation or profession 
and his status and the like. 


There is considerable force in the above 
contention. The house owned by a person 
may be too small in size, it may not be 
in a suitable locality, or it may be in a 
dilapidated condition. He might have let 
out that house and occupied a more suit- 
able house as a tenant on allotment hy 
the Controller. If he is required to vacate 
the latter house, he may be put to hard- 
ship. But he is not compelled to shift to 
his own house. It is open to him to take 
another house on lease under a contract. 


As seen earlier, the proviso to sub-sec. (2) 


of Sec. 2 of the Principal Act exempts a 
building constructed after 1-8-1957 from 
the provisions of Parts II and TI of that 
Act for a period of 5 years from the date 
of construction. 


Even if the requirement under cì. (a) 
of Section 21A (1) to vacate allotted 
houses causes hardship to the allottees 
in marginal cases, such hardship is far 
outweighed by the benefit accruing to the 
larger body of tenants who have no 
houses of their own, since houses so 


vacated will be available for allotment to 


persons who do not own any houses. 


Hence, we are unable to accept the con- 
tention that the provisions of Sec. 21A 
(1) (a) are arbitrary. However, it is a 
matter for the Legislature to consider 
whether that’ provision 
made flexible by providing for exemp- 
tion in cases of persons, whose own 
houses are not suitable for occupation on 
account of their size, location etc. 


12. We shall now proceed to examine 
the facts of individual cases: 


W. P. No. 6914 of 1977: The petitioner 
has alleged that he is a tenant of a house 
under respondent-2 who is occupying an- 
other house as a tenant on allotment by 
the Controller and respondent-2 has issu~ 
ed a notice to him (the petitioner) to 
vacate the house which he (the petitioner) 
is occupying, within four months. The 
petitioner has, prayed for declaring the 
Amendment Act as unconstitutional and 
for quashing the said notice. 
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should not he - 
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W. P. No. 8142 of 1977: In this peti- 
tion, the petitioner has -averred that he 
has been residing as a tenant of a house 
(consisting of two bed rooms, a drawing 
room, a dining room and a kitchen) on 
allotment by the Rent Controller. He has 
built a house consisting of six bed rooms 
with attached bath-rooms, two study 
rooms, a big drawing hall, a dining hali 
and servants’ quarters. He has leaseđ 
that building to the Mysore Paper Millis 
Ltd., on a monthly rent of Rs. 3,500/-. He 
had ‘taken a loan for construction of that 
building and a sum of Rs. 60,000/- still 
remained to be repaid towards that loan, 
He has alleged that under clause (a) of 
Section 21A (1) he is required to vacate 
the allotted premises and to move to his — 
own house and that this would cause 2 


‘great hardship. The prayer in the petition 


is for declaring the Amendment Act as 
unconstitutional. 


W. P. No. 9306 of 1977: In this petition, 
the petitioner has averred as follows: He 
has been occupying a house on a rent of 
Rs. 110/- as a tenant of respondent-3 who 
has been occupying another house as a 
tenant on allotment by the Rent Control- 
ler. On the application made by respon- 
dent-3, the House Rent Controller passed 
an order under clause (c) of Section 21A 
(1) requiring the petitioner to vacate the 
premises. The prayers of the petitioner 
are for a declaration that Section 21A is 
ultra vires of the Constitution and te 


_ quash the order of the Rent Controller 


under clause (c) of Section 21A (1) of the 
Act. — 


W. P. No. 10216 of 1977: The petitioner 
has alleged that he is a tenant of a house 
wnder respondent-3 who had issued to him 
four months’ notice to vacate that house 
on the ground that he (respondent-3) was 
residing in another house as a tenant 
on allotment by the Controller and he 
has to vacate that house under Sec. 21A 


‘and ‘that on his (respondent-3’s) applica- 


tion the House Rent Controller has direct- 
ed the petitioner to put respondent-3 in 
vacant possession of the house which the 
petitioner has been occupying. The peti- 
tioner has prayed for declaring the 
Amendment Act as unconstitutional and 
for quashing the said order of the House 
Rent Controller. 


W. P. No. 13014 of 1977: The petitioner 
has alleged that he is a tenant of a house 
under respondent-3 who had got issued a 
notice to him to vacate the said house on 
the ground that he (respondent-3) has to 
vacate the house occupied by him as a 
tenant on allotment by the Controller and 
that on his (respondent-3’s) application 
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the House Rent Controller had passed an 
order under clause (c) of Section 21A (1), 
The petitioner has prayed for declaring 
the Amendment Act (as unconstitutional) 
end for quashing the said order of the 
House Rent Controller. 

W. P. No. 12 of 1978: The petitioner has 
alleged that he is occupying a house as a 
tenant on allotment by the Controller and 
had constructed a house of his own which 
he has let out to a tenant and that he has 
to vacate the house which he has been oc- 
cupying, under Section 21A. He has pray- 
ed for declaring the Amendment Act as 
void and to quash it. 

W. P. No. 13 of 1978: The petitioner has 
alleged that he has been occupying a 
house allotted to him by the Controller, 
that his wife has built a house which she 
has let to a tenant and that he falis in 
the category of persons who are required 
to vacate the allotted premises under 
clause (a) of Section 21A (1). But, the only 
prayer he has made is that the Amend- 
ment Act should be declared as uncon- 
stitutiona] and void. 

W. P. No. 156 of 1978: The averments 
made by the petitioner in this petition are 


briefly as follows: He has 
been occupying a _ house as a. 
tenant on allotment by the Controller, 


He has let out his own house 
to respondent-3. The Controller has serv- 
ed a notice on him (the petitioner) direct- 
tng: him to vacate the allotted premises 
on or before 31-12-1977. The petitioner 
has. prayed for declaring the Amendment 
Act as unconstitutional and for quashing 
the notice issued to him by the Controller 
to vacate the allotted premises. 

13. AN the contentions urged on be- 
half of the petitioners fail and we dismiss 
these petitions. 

14. In the circumstances of the cases, 
we direct the parties to bear their own 
costs. — 

Petitions dismissed, 
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Mallappa Murigeppa Sajjan and others, 
Petitioners v. The State of Karnataka and 
others, Respondents. 

Writ Petn. No, 11727 of 1979, D/- 12-9- 
1979. 

(A) Constitution of India, Art. 226 — 
— Certiorari — “Aggrieved person” — 
Tribunal constituted under Karnataka 
Land Reforms Act suspended till further 
orders —— Members of Tribunal filing writ 
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‘petition — They have. lecus.. standi to 


challenge: the suspension. (Karnataka | 


- Land Reforms Act (10 of 1961), Sec. 48). 


When the tribunal constituted under 
the Karnataka Land Reforms Act is sus- 
pended till further orders the suspension 
prevents the members of the Tribunal 
from functioning indefinitely. It directly 
affects their interests. They are entitled to 
function till they are legally removed. 
Their being in the position of judges and 
cannot interest themselves in the postpone- 
ment of cases, though correct, has no re- 
levance in deciding whether they are 
aggrieved persons. They have a status 
which is undoubtedly affected by the sus- 
pension. Even giving a narrow meaning 
to the words “aggrieved person” they are 
aggrieved persons and thus they have the 
locus standi to challenge suspension. 
(1978) 1 Kant LJ 271, Applied. AIR 1976 
SC 578, Referred. (Para 10) 


(B) Karnataka Land Reforms Act (10 of 
1861), Sec. 134 — Control of State Gov- 
ernment — Tribunal constituted under 
Act suspended till further orders by 
State Government — Suspension illegal. 
(Ibid Sec. 48). 

The Tribunal constituted under the Act 
is judicial and has exclusive ` jurisdiction 
to decide matters affecting the rights of 
individuals and the State. Suspension of 
the tribunal till further orders directly 
impinges on its judicial functioning but 
the Government cannot do so as the Act 
or even Sec. 134 does not confer a power 
on the Government to exercise superin- 
tendence or control over the judicial func- 
tioning of the Tribunal. Sec. 134 is for 
preserving disciplinary control of the 
Government over the officers. When the 
directive for suspension is issued to the 
Assistant Commissioner who is the Chair- 
man of the Tribunal that directive is not 
really to an officer but to the Tribunal it- 
self. Assuming that directions can be issu- 
ed to officers connected with the working 
of the Tribunal, it cannot be such as to 
interfere with the working of the Tribu- 
nal itself The direction to suspend will 
only defeat the Act and interfere with 
the working of the Tribunal. Thus such 
direction is unauthorised and illegal. AIR 
1964 SC 1573, Rel. on. 

(Paras 11, 12, 14 and 16) 


Cases Referred : Chronological Paras 
(1978) 1 Kant LJ 271 10 
AIR 1976 SC 578 10 
AIR 1964 SC 1573 15 


V. H. Ron, for § Petitioners; 
vV. C. Brahmarayappa, 3rd Addl. Govt. 
Pleader, for Respondents. 
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ORDER :— Whether the Government 
can suspend the working of the Tribunal 
constituted under 
Karnataka Land Reforms Act of 1961 
(hereinafter referred to as ‘the Act’) is the 
principal and important question that 
arises for my determination in this case, 
In order to decide that and other ques- 
tions, it is necessary to notice the facts in 
the first instance, 


2. Some time in September 1978, Gov- 
ernment reconstituted the Tribunal for 
the Muddebihal Taluk of Bijapur District. 
In that reconstitution, Government in ad- 
dition to appointing the Assistant Commis- 
sioner of the revenue sub-division having 
jurisdiction over the taluk (hereinafter 
referred to as ‘the A. C.’) as the Chairman 
of the said Tribunal, appointed the peti- 
tioners and respondent No. 4 who will be 
hereafter referred to as ‘the petitioners" 
as the non-official members of the said 
Tribunal which has been functioning with 
those persons ever since its reconstitution. 


3. On 15-6-1979, the Deputy Commis- 
sioner, Bijapur, (hereinafter referred to 
as ‘the D. C.’) acting on the directions of 
the Government directed the A. C. not to 
hold the Tribunal sitting for one week. 
As the said direction has spent itself, it is 
unnecessary to state anything further on 
the aforesaid direction of the Government 
and the D. C. On the expiry of the period 
specified therein, no further direction was 
issued and therefore the Tribunal started 
functioning and was functioning till 
22-7-1979. But, again on 23-7-1979 the 
D. C. issued a direction to the A. C. con- 
veying a phone message received by him 
from Government directing the suspen- 
sion of the working of the Tribunal until 
further orders. That message issued by 
the Ð. C. received on that day at about 
3.30 p. m. when the Tribunal was holding 
its sittings, reads thus :— 


“Phone Message to Special Assistant 
Commissioner, Land Tribunal, Mudde- 
bihal. 

WORKING OF MDBL. TRBL SD. BE 
SUSPENDED, UNTIL FURTHER ORDER. 


MESSAGE RECEIVED BY THE GOV- 
ERNMENT THROUGH THE SPECIAL 
DEPUTY COMMISSIONER, BIJAPUR.” 
immediately thereafter on the same day, 
the Secretary of the Tribunal, had issued 
a written endorsement to the petitioners 
(Exhibit-D) and the same reads thus: 


"As per instructions of the Special 
Deputy Commissioner, Bijapur, I have to 
inform you that the Tribunal sitting fix- 
ed on 23-7-1979 is suspended and that the 
eases fixed for hearing from 24-7-1979 to 
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28-7-1979 are also adjourned until further 
orders of Government.” 

4. The petitioners claim that they be- 
Tong to a political party known as Indian 
National Congress (1) Indira Gandhi. They 
claim that the Government headed by 
Sri D. Devaraj Urs belongs fo another 
tival political party and the action taken 
by Government is out of political con- 
siderations and is vitiated by mala fides, 


5. In a joint return, respondents 1 to 3 
while admitting the facts stated in paras 
2 and 3 supra, have alleged that there 
were complaints against the working of 
the Tribunal in November 1978 and on 
those complaints reports have been called 
for from the Special Deputy Commis- 
sioner and the D. C, They have urged 
that pending reconstitution of the Tribu- 
nal, action has been taken to prevent its 
working in the public interest exercising 
the power of contro] under Section 134 
of the Act. They have denied the allega- 
fions of the petitioners that the impugn- 
ed action has been taken due to the politi- 
cal changes and to compel them to join 
the party headed by the Chief Minister, 
Lastly, they have asserted that the direc- 
tion issued does not interfere in the deci- 
sion making of the Tribunal and is, there- 
fore, permissible. 


6 Sri V. H. Ron, learned counsel for 
the petitioners contended that the Gov- 
ernment had no power to suspend the 
working of the Tribunal and the same is 
therefore, unauthorised and illegal. 

7. At my request Sriyuths S. K. Ven- 
kataranga Iyengar, M. C. Konnur and 
M. S. Gopal, learned counsel appeared 
and addressed useful arguments. All of 
them supported Sri Ron. 


8 Sri V. C. Bramharayappa, learned 
Additional Government Advocate, urged 
that under Section 134 of the Act, Gov- 
ernment was authorised to issue the im- 
pugned directions and they have been 
fssued for achieving the objects and pur- 
poses of the Act. 


93. In their return, respondents I to 3 
have urged that the petitioners are nof 
aggrieved persons and have no locus 
standi to maintain their writ petition. 
But, at the hearing Sri Bramharayappa, 
contended that the petitioners are not 
aggrieved persons and have no locus 
standi tọ challenge the action of respon- 
dents 1 to 3. As this contention urged by 
Sri Bramharayappa goes to the root of 
the matter, I propose to examine 
the same first. 

10. Admittedly the petitioners have 
been legally and validly appointed as mem- 
bers of the Tribunal and they continue to 
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be the members of the Tribunal and the 
impugned order has prevented them from 
functioning as its members indefinitely. 
The order of suspension has directly af- 
fected the interests of the petitioners who 
are entitled to function till they are legally 
removed. Sri Bramharayappa also urged 
that the petitioners who are in the posi- 
tion of Judges cannot concern themselves 
with the suspension of the Tribunal or the 
adjournment of the cases and therefore, 
they are not aggrieved persons. Sri 
Bramharayappa is right when he says 
that the petitioners are in the position of 
Judges and cannot interest themselves in 
postponement of cases, But that has no 
relevance in deciding whether the peti- 
tioners are aggrieved persons or not. The 
members of a Tribunal who are in the 
position of Judges have also a status, 
When the working of a Tribunal is sus- 
pended indefinitely the status of its mem- 
bers, if not their emoluments, is undoubt- 
edly affected. In these circumstances, the 
petitioners are personally and directly af- 
jrected by the action of the Government 
jand they are therefore aggrieved persons, 
Apart from this, the word ‘aggrieved per- 
son’ as pointed out by the Supreme Court 
in Jasbhai Motibhai v. Roshan Kumar 
Haji Bashir Ahmed (AIR 1976 SC 578) 
and by a Division Bench of this Court in 
Konandur Lingappa v. State of Karnataka 
(1978 (1) Kant LJ 271) has a wider and a 
narrow meaning. Even applying the 
narrow meaning given to these words, the 
petitioners would be aggrieved persons 
and have locus standi in challenging the 
action of the Government. For all these 
reasons, I hold the petitioners have locus 
standi to challenge the action of Govern- 
ment and I reject the preliminary objec- 
tion of Sri Bramharayappa and proceed 
to examine the merits of the case, 


11. A Tribunal is constituted or re- 
constituted under Section 48 of the Act, 
Under the scheme of the Act, the Tribu- 
nal is conferred with exclusive jurisdic- 


tion to decide certain matters 
of considerable importance af- 
fecting the rights of individuals and 


lalso the State. The Tribunal is a judicial 
Tribunal and in any event a quasi-judicial 
Tribunal that exercises judicial powers 
and functions in respect of matters that 
are exclusively assigned to it. It is also 
subject to the supervisory jurisdiction of 
this Court under Article 227 of the Con- 
stitution restored to its original position 
by the 44th amendment of the Constitu- 
tion. The direction issued by the Govern- 
ment directly impinges on the judicial 
functioning of the Tribunal. The Act does 
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not confer power on the Government to 
exercise the power of superintendence or 
control over the judicial functioning of 
the Tribunal. In the absence of such a 
power, it would not be open to Govern- 
ment to directly impinge on the judicial 
functioning of the Tribunal. 


12. Section 134 of the Act on which 
great reliance was placed by the learned 
Government Advocate reads thus: 


“Control— In all matters connected 
with the administration of this Act, the 
State Government shall have the same 
authority and control over the Deputy 
Commissioner and other officers acting 
under this Act as it has and exercises 
over revenue officers in general and. re- 
venue administration”. 


Section 134 of the Act only confers power 
of control over the D. C. and other offi- 
cers of the Government functioning under 
the Act. But, the same does not authorise 
the Government to exercise the power of 
superintendence, supervision or control 
over the Tribunal as such. The plain 
language of Section 134 of the Act does 
not support the case of Government. 


13. Sri Bramharayappa, next contend- 
ed that the direction issued by the Gov- 
ernment is not to the Tribunal as such, 
but to its officers viz., D, C. and A. C. 


14. Section 134 confers power of con- 
trol over the D. C. and other officers of 
the Government though that may be func- 
tioning under the Act as if they are re- 
venue officers. Section 134 of the Act ap- 
pears to have been enacted by abundant 
caution to preserve the disciplinary con- 
trol of Government over the officers who 
are working in the implementation of the 
Act and not permit them to go scot free 
for any of their misconducts. When a 
direction is issued to an A. C. who is the 
Chairman of a Tribunal to suspend the 
working of the Tribunal, such a direc- 
tion is not really to the officer but to the 
Tribunal itself. Assuming that directions 
could be issued to the officers connected 
with the working of the Tribunal, it can- 
not be so issued as to interfere with the 
working of the Tribunal itself. By no 
stretch of imagination, it is open to the 
Government to issue directions to a 
Chairman or other officers employed for 
the smooth and proper functioning of a 
Tribunal not to co-operate with the func- 
tioning of the Tribunal or suspend the 
working of the Tribunal itself. Any suc 
directions would only defeat the provi- 
sions of the Act and interfere with the 
working of the Tribunal. In these circum- 
stances the alternative contention urged 
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- by Sri Bramharayappa is devoid of any 
merit and Į reject the same. 


‘15. Sri. Venkataranga Iyengar urged 
that on the principles enunciated by the 
Supreme Court in B. Rajagopala Naidu v, 
State Transport Appellate Tribunal, Mad- 
ras (AIR 1964 SC 1573) it was not open 
to the Government to suspend the work- 
ing of the Tribunal. 


16. Section 43-A of the Motor Vehicles 
Act, 1939 inserted by the Madras Amend- 
ing Act of 20 of 1948, which empowered 
the Government to issue directions to the 
Tribunals functioning under the said Acf 
reads thus: 


“The State Government may issue such 

orders and directions of a general charac- 
ter as it may consider necessary in 
respect of any matter relating to road 
transport .to the State Transport Autho- 
rity or Regional Transport Authority, and 
such Transport Authority shall give effect 
to all such orders and directions”, 
In the purported exercise of the power 
conferred by the said section, Govern- 
‘ment issued certain directions popularly 
called as marking system, regulating the 
grant of permits in the State of Madras, 
Before the Supreme Court, the appellant 
urged that Section 43-A enabled the Gov- 
ernment to issue administrative instruc- 
tions and not directions. regulating the 
judicial and quasi-judicial functions of 
the Tribunals constituted under that. Act, 
‘Accepting the said. contention. the 
Supreme Court enunciated the principle 
in these words: 


- "Therefore, it seems fo us fhat on a 
fair and reasonable, construction of Sec- 
‘tion 43-A, it ought to be held that the 
` said section authorises the State Govern- 
ment to issue orders and directions of a 
‘general character only in respect of ad- 
ministrative matters which fall fo be 
dealt with by the State Transport Autho- 


rity or Regional Transport. Authority — 


under the relevant provisions of the Act 
in their administrative capacity. . 


In reaching this conclusion, we have 
been influenced by certain other con- 
siderations which are both relevant and 
material. In interpreting Section 43-A we 
think, it would be legitimate to assume 
that the legislature intended to respect 
the basic and elementary postulate of 
the rule of law, that in exercising their 
authority and in discharging their quasi- 
judicial function the Tribunals constitut- 
- éd under the Act must be left absolutely 
_ free to deal with the matter according to 
their best judgment. It is of the essence 
of: fair and objective administration of 
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-direction issued by the Government was 


Pi A. L-R. 


law that the decision of the Judge or 
the ‘Tribunal must be absolutely unfetter- 
ed by any extraneous guidance by tha 
executive or administrative wing of the 
State. If the exercise of discretion con- 
ferred on a quasi-judicial Tribunal is con- 
frolled by any such direction, that forges 
fetters on the exercise of quasi-judicial 
authority and the presence of such 
fetters would make the exercise of such 
authority completely inconsistent with 
the well accepted notion of judicial pro- 
cess. It is true that law can regulate the 
exercise of judicial powers, If may indi- 
cate by specific provisions on what 
matters the tribunals constituted by it 
should adjudicate, It may by specific pro- 
visions lay down the principles which 
have to be followed by the Tribunals in 
dealing with the said matters. The scopa 
of the jurisdiction of the Tribunals con- 
stituted by statute can well be regulated 
by the statute and principles for guidance 
of the said tribunals may also be prescrib- 
ed subject of course to the inevitable 
requiremenf that these provisions do nof 
contravene the fundamental rights 
guaranteed by the Constitution. But what 
law and the provisions - of law may legiti- 
mately do cannot be permitted to be done 
by administrative or executive orders 
This position is so well established tha 
we are reluctant to hold that in enacting 
Section 43-A the Madras Legislature in- 
tended fo confer power on the State Gov- 
ernment fo invade the domain of the ex- 
ercise of judicial power. In fact, if such 
had been the intention of the Madras 
Legislature and had been the true effec? 
of the provisions of Section 43-A, Sec- 
tion 43-A itself would amount to an un- 
reasonable contravention of fundamental 
rights of citizens and may have to ha 
struck down as unconstitutional”, 


On the above principles enunciated by 
the Supreme Court, it was not open to 
the Government to interfere with the 
working of the Tribunal and suspend its 
working. In this view, the impugned 





unauthorised and illegal, 


17%. On the conclusion reached by me 
on the power of the Government, it is 
unnecessary to examine whether the direc- 
tions were issued for the reasons stated 
by the petitioner or for the reasons stated 
by respondents 1 to 3. I therefore leava 
open the same. l 

18. The 


Tribunals constituted and 


- functioning. under. the Act, replacing the- 


ordinary civil - courts in the State in 
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an important role to play. The Chairman 


'and.the other members of the Tribunais, 


- without going into the nature of their 
composition and- their validity, are all in 
the position of Judges deciding the cases 
that come before them. While this is so, 
the power claimed and exercised by the 
Government which I have held as wholly 
unauthorised, is fraught with grave dan- 
ger and will unduly shake the confidence 
of the litigant public in the impartiality 
and status of the members of the Tribu- 
mal and is destructive of our legal and 
judicial system. I fervently hope that 
there will be no more occasion for this 
Court to frown on the exercise of such 
power by Government. Assuming that 
Government had the power, even then, I 
am pained to say that manner of exer- 
cise of power by Government was some- 
what brusque and will not inspire confi- 
dence in the Tribunals constituted under 
the Act, . 


19. Before parting with the case, I re- 
cord my indebtedness to  Sriyuths 
S. K. Venkataranga Iyengar, M. C. Kon- 
nur and M. S. Gopal, who have also as- 
sisted me in deciding the case, 


20. In the light of my above discus- 
sion, I make the following order: 

(a) I quash the telephonic directions 
issued by the Government recorded and 
conveyed by the Deputy Commissioner, 
Bijapur, on 23-7-1979 (Exhibit-C) and 
Endorsement No. L. M. Meeting/79-80 
dated 23-7-1979 (Exhibit-D) issued there- 
to by the Secretary of respondent No. 2; 


(b) I declare that the Land Tribunal, 
Muddebihal respondent No. 2 shall dis- 
charge its functions under the Karnataka 
Land Reforms Act of 1961, without refer- 
ence to the aforesaid directions issued by 
the Government and the Deputy Commis- 


sioner, Bijapur, that are quashed in this 


. order. 
21. Rule issued is made absolute, 


22. Petitioners are entitled to their 
costs from respondents 1 to 3. Advocate’s 
fee Rs. 100/-, 


23. Let a copy of this order be com- 


municated to respondents Nos. 1 to 3 
within a week from this day. A copy of 


this order may also be furnished ‘to the. 


learned Government Advocate within the 
same aa 
Petition allowed. 
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M. M. Mathew and etc., Petitioners v. 
Prafulchand Amritlal and another, Re- 
Spondents. 


‘Writ Petns. Nos. 5149 to 5151 of 1979, 
D/- 16-11-1979. 


Karnataka: Rent Control Act (22 of 
1961), Sec. 21 — Decree under — Whe- 
ther can he executed. 


The jurisdiction and power to entertain 
an application for eviction and grant ‘a 
decree thereto under Section 21, has al- 
ways been conferred on the Civil 
Court of the State. The Act has 
not made any express provision for ex- 
ecution of the decree made by a Civil 
Court under Section 21 of the Act. But, 
still the Civil Courts were executing the 
decrees made under the Act, as if they 
were decrees made by them. The fact 
that the Court exercising jurisdiction and 
power under Section 21 of the Act is a 
Court of exclusive jurisdiction does not 
necessarily mean that it is not a Civil 
Court and a decree made by it under 
the Act cannot be executed by it. The 
Court that has passed’ a decree, which is 
a Civil Court, cam execute the decree 
exercising all the powers it can other- 
wise exercise as if it is a decree made 
by it in accordance with the provisions 
of the Code of Civil Procedure. (1968) 2 
Mys LJ 255 and (1970) 2 Mys LJ 560, 
Rel. on | (Paras $, 11, 13) 


Cases Referred: Chronological Paras 


AIR 1978 SC 851 14 
(1978) 1 Kant LJ 506 10 
(1977) 1 Kant LJ 445: AIR 1977 Kant 

156 10 


(1974) 1 Kant LJ 316: AIR 1974 Kant 

113 10 
(1970) 2 Mys LJ 560 7, 9, 10, 11 
AIR 1968 SC 59 14 


(1968) 2 Mys LJ 255 
(1965) 1 Mys LJ 560 
AIR 1956 SC 44: 1956 Cri LJ 149 14 

S. K. Kulkarni, for Petitioners; S. S. 
Vijjannavar, for Respondents Nos, 1 and 


7, 8, 9, 10, 11 
19 


ORDER :— A frivolous, unjust and a 
desparate attempt made by the peti- 
tioners, who are the judgment-debtors, 
to delay and defeat decrees for eviction 
made against them, as early as on 28-11- 
1973, by the trial Court in proceedings 
instituted under the provisions of the 
Karnataka Rent Control Act of 1961 
(Karnataka Act No. 22 of 1961), (herein- 
after referred to as the Act) relent- 


 lessly, fought and lost before the District 
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. Court, this Court and ultimately be- 
fore the Supreme Court of India, on the 
basis of a contention urged in these cases, 
which is also concluded against them by 
the consistent rulings of this Court, can 
even be rejected by just noticing their 
contention and the rulings of this Court 
on the point. But, I do not propose to 
do so, out of deference to Shri S. K. 
Kulkarni, learned counsel for the peti- 
tioners, who addressed elaborate and 
serious arguments on their behalf. In 
order to appreciate the contentions urged 
before me in these cases, it is necessary 
to notice the facts that are not in dispute 
in the first instance. 


2. The three petitioners are in occupa- 
tion of different portions of premises 
bearing CTS No. 1015-A/3 situated in 
Ward No. III of Hubli City, Dharwar 
District having taken their respective 
portions on lease from one Sri K, V, 
Kulkarni, who was its then owner. On 
28-7-1972, respondent No. 1 (hereinafter 
referred to as the respondent) and his 
father Amritlal Singala, who were car- 
rying on automobile business in a rented 
premises in the same city and were fac- 
ing eviction from their landlord, pur- 
chased the premises for valuable con- 
sideration with the object of shifting 
their business to the premises. After 
exchange of notices, the respondent and 
his father commenced actions in H. R. C, 
Nos. 256, 258 and 286 of 1972 against the 
Petitioners in the Court of the Munsiff, 
Hubli, for their eviction which was con- 
tested by them. Before the termination 
of the said proceedings in the said Court, 
the father of the respondent died and 
the respondent continued the said pro- 
ceedings, On 28-11-1973 the learned 
Munsiff allowed the said applications and 
passed decrees for eviction against the 
petitioners, which was unsuccessfully 
challenged by them in H. R. C. Appeals 
Nos. 18, 31 and 32 of 1974 before the 
District Judge, Dharwar. Against the said 
orders, the petitioners filed C. R. P. 
Nos. 1916, 1939 and 1940 of 1975 before 
this Court. On 20-2-1976, Venkatacha- 
liah, J. dismissed the said revision peti- 
tions granting 8 months time from that 


day to the petitioners to vacate the pre- 


mises. Special Leave Petitions Num- 
bers 2605 to 2607 of 1976 filed by the 
petitioners against the said orders of this 
Court were rejected by the Supreme 
Court on 10-12-1976 after notice to the 
respondent, 


3. On the termination of the proceed- 
ings before the Supreme Court, the re- 
spondent sued out execution of the 
decrees before the Munsiff in Execution 
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Petitions Nos. 32, 33 and 34 of 1977 which 
were again resisted by the petitioners, 
On 22-3-1979 the executing Court, over- 
ruled the objections filed by the peti- 
tioners and directed the executions to 
be proceeded with. Against the said 
order, the petitioners filed C.R.P. Nos. 984, 
985 and 993 of 1979 before this Court 
inter alia urging the very grounds urged 
by them in these petitions, On 4-4-1979 
Mahendra, J. stayed the further proceed- 
ings of the aforesaid executions till 4-5- 
1979 to enable the petitioners to seek 
clarification, elucidation or review of the 
order made by the Supreme Court on 
10-12-1976 in S.L.P. Nos. 2605 to 2607 of 
1976. Thereafter the petitioners filed re- 
view petitions before the Supreme Court 
seeking for review of the orders made in 
the said special leave petitions which 
have also been rejected and thereafter 
on 23-5-1979 Mahendra, J, dismissed the 
said revision petitions, 


4. While the review petitions filed 
before the Supreme Court and the C.R.P, 
Nos, 984, 985 and 993 of 1979 were pend- 
ing before this Court, the petitioners on 
18-5-1979, have moved this Court under 
Article 226 (1) (b) and (c) of the Con- 
stitution as it then stood, seeking for a 
writ in the nature of prohibition or or- 
der or direction to the respondents from 
proceeding with Execution Petitions 
Nos. 32 to 34 of 1977 with a prayer for 
stay of the further proceedings in the 
said cases. On the same day, Desai, J. 
ordered emergent notices to the respon- 
dents returnable by one week to show 
cause as to why rule nisi should not be 
issued and an interim order sought by 
the petitioners should not be granted. On 
the service of notices on the respondents, 
these cases were posted before me on 
8-11-1979 for preliminary hearing 
‘Group-B’ on which day I heard them. 


5. According to the petitioners, the 
decrees for eviction made against them 
under the Act in the absence of an ex- 
press provision to execute the said de- 
crees under that Act, are inexecutable 
before a Civil Court and the rulings of 
this Court to the contrary are no longer 
good law or in conflict with the later 
rulings of this Court and the Supreme 
Court and therefore they have sought 
for a writ of prohibition to the respon- 
dents to prohibit the execution of those 
decrees. 


6. The jurisdiction and power fo en- 
tertain an application for eviction and 
grant a decree thereto under Section 21 
of the Act, has always been conferred 
on the Civil Courts of the State. The 
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Act has not made any express provision 
for execution of the decrees made by a 
Civil Court under Section 21 of the Act. 
But, still the Civil Courts were execut- 
ing the decrees made under the Act, as 
if they were decrees made by them. 


7. An execution petition filed by one 
Modur Rangamma to execute a decree 
obtained by her under the Act in H.R.C. 
No. 222 of 1964 was resisted by one Smt. 
Meenakshamma, the judgment-debtor in 
that case on the very ground on which 
the petitioners are resisting the execu- 


tion petitions filed by the respondent, 
which was overruled by the Munsiff, 
Bangalore on 31-2-1968. Smt. Meenak- 


shamma challenged the said order of the 
Munsiff before this Court in C.R.P. 
No. 225 of 1968 and reiterated the same 
before this Court on 14th August, 1968, 
Venkataswamy, J. rejected the said re- 
vision petition reported in Meenaksh- 
amma v. Modur Rangamma, (1968) 2 Mys 
LJ 255 and laid down the following 
principle: 

“It will be seen from the definition of 
the word ‘Court’ as reproduced earlier, 
that the words ‘Civil Court’ have been 
deliberately used even though a provi- 
sion is made wherein the State Govern- 
ment is empowered to constitute a ‘Court’ 
by special authorisation, presumably on 
the ground of administrative convenience 
or such other reason. According to the 
definition, in the absence of such special 
authorisation, Civil Courts having ter- 
ritorial jurisdiction specified therein are 
statutorily vested with jurisdiction to 
deal with cases arising under the Act, 
which require to be dealt with by a 
Court. The use of the words ‘Civil 
Court’ is significant. It is also not with- 
out significance that the State Govern- 
ment can specially authorise only ‘Civil 
Courts’. In the face of these indications 
it is difficult to accede to the contention 
of Sri Rama Rao that a Civil Court 
should be treated as a special Tribunal 
functioning under a special enactment, 
namely the Act. J am, therefore, clearly, 
of the opinion that the Court function- 
ing for the purpose of Part V of the Acf 
functions as a Civil Court and as such, 
it is entitled to exercise jurisdiction 


under the provisions of the CPC. Once. 


having regard 


this position is reached, 
it is entitled 


the preamble to the CPC 
to exercise the powers and functions 
indicated under the Code. The pream- 
ble to the CPC indicates clearly that it 
is a “law relating to the procedure of 
Courts of Civil Jurisdiction”.” 


This above principle was allowed and 
approved by Malimath, J. in Subbanna 


M. M. Mathew v. 
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v. B. Seethamma, (1970) 2 Mys LJ 560 
in these words: 


“The. Court under the Act is a Civil 
Court. No special provision has been 
made in the Act for executing the decrees 
or orders passed under Section 21, they 
have to be executed as decrees passed 
by a Civil Court, 
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As an order or decree passed under 
S. 21 of the Act is one passed by a Civil 
Court and as no special remedy has been 
provided under the Act for execution of 
such orders and decrees, it is clear that 
the provisions of the CPC. in regard to 
the execution of such orders and decrees 
are attracted by virtue of the provisions 
of S, 141 of the C. P. C.” 


The correctness of the legal principle 
enunciated in Meenakshamma’s and 
Subbanna’s cases consistently followed by 
this Court has not also been doubted by 
the Supreme Court in any case cited be- 
fore me by Sri Kulkarni. But, still Sri 
Kulkarni urged that the rulings of this 
Court in Meenakshamma’s and Subbanna’s 
cases are no longer good law or in con- 
flict with several other rulings of this 
Court. I will now proceed to examine 
these submissions of Sri Kulkarni in that 
order. 


8 Sri Kulkarni maintained that the 
ruling of this Court in Meenakshamma’s 
case was solely based on the language of 
the definition of the ‘Court’ then occur- 
ring in Sec. 3 (d) of the Act, which inter 
alia employed the term ‘Civil Court’ 
which has been substituted by the 
Karnataka Rent Control (Amendment) 
Act, 1975 (Karnataka Act No. 31' of 1975) 
(hereinafter referred to as the Amending 


Act) and that ruling having regard to 
the change made in the Act, was no 
longer good law or the principles 


enunciated therein was inapplicable. 


9. In my view, the Amending Act, in 
substituting the definition of the word 
‘Court? has not made any real and sub- 
stantial change to any way whittle down 
the principles stated in Meenakshamma’s 
and Subbanna’s cases, The use of the 
words ‘Civil Court’ in the definition of 
the ‘Court’ as it stood prior to its amend- 
ment on the deletion of the word ‘Civil’ 
thereto in 1975 has little or no signi- 
ficance on the question. The words 
‘Civil Court’ had been used in the defi- 
nition of the term ‘Court’ in the original 
Act only ex abundanti cautela before 
the uniform, the Karnataka Civil Courts’ 
Act of 1964 came into force on 1-7-1964. 
The Courts exercising jurisdiction and 
power before or after the amendment 
are undoubtedly the Civil Courts in the 
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State. In reality and substance, the Le- 
gislature has not made any departure in 
the definition of the term ‘Court’ at any 
time, For these reasons, I am of the op- 
inion, that the contention of Sri Kul- 
karni that on the changes in the Act, the 
principles enunciated by this Court in 
Meenakshamma’s and Subbanna’s cases 
are no longer good law or inapplicable, 
is wholly misconceived and is devoid of 
merit. I, therefore, reject the same. 


16. Sri Kulkarni next contended that 
the principles enunciated by this Court 
in Meenakshamma’s and Subbanna’s cases 
are in conflict with the principles enun- 
ciated by Narayana Pai, J. as he then 
was, in Venkataram v. P, H. Seshagiri 
Rao (1965) 1 Mys LJ 560 Malimath, J. in 
Mohammed Qasim v. Mohammed 
Mainuddin (1974) 1 Kant LJ 316, by a Di- 
© vision Bench consisting of Venkataswamy 
and Tewatia, JJ. in Manju Ramakrishna 
v. Umesh Shridar (1977) 1 Kant LJ 445 
and another Division Bench consisting 
of Venkataramiah, J. as he then was 
and Venkatachala, J. in R. Govinda- 
swamy v. C. S. Pannalal (1978) 1 Kant 
LJ 506 and therefore, the question raised 
should be referred to a larger bench for 
resolving the conflict. 


11. In none of the cases, relied on 
by Sri Kulkarni, the question that has 
‘been directly decided in Meenaksham- 
ma’s and Subbanna’s cases that is ap- 
posite for the purpose of these cases, has 
been considered and decided by this 
Court. The principles decided in those 
cases viz., that the Court functioning 
under the Act is a Court of exclusive 
jurisdiction, on which Sri Kulkarni 
sought to derive his entire support, does 
not in any way touch on the principle 
decided in Meenakshamma’s and Sub- 
banna’s cases. The fact that the Court 
exercising jurisdiction and power under 
Section 21 of the Act, is a Court of ex- 
clusive jurisdiction, does not necessarily 
mean that it is not a Civil Court and a 
decree made by it under the Act cannot 
be executed by it though there is. no 
specific enabling provision for the same. 
I do not see any inconsistency in the 
principles enunciated in these cases and 
Meenakshamma’s case followed in Sub- 
banna’s case. In my opinion, the sub- 
mission of Sri Kulkarni proceeds on a 
total misapprehension of the legal posi- 
tion and is devoid of any merit and I do 
not find any justification to refer these 
eases to a larger bench to resolve a con- 
flict that does not at all exist. 


12. Even though I have held that on 
the authority of‘ ‘the rulings: of this 
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‘Court, the matter is clearly - concluded 


against the petitioners, I will assume that 
the matter is not so concluded and ex- 
amine their contentions afresh. 


13. As noticed earlier the one and 
the only ground on which the petitioners 
seek to resist the execution proceedings 
instituted by the respondent is, that 
there is no specific provision enabling a 
Civil Court to execute its own decrees 
and the Court granting a decree is not a 
Court of general jurisdiction but is a 
Court of exclusive jurisdiction. Under 
the Act as it stood prior to its amend- 
ment, or thereafter, the Court empower- 
ed to grant decrees under Section 21 ofi 
the Act has and has always been a Civil 
Court only. When a Civil Court is em- 
powered to adjudicate a matter and 
pass a decree, in the absence of any 
express provision providing for a special 
mode of execution by the Act itself, it 
appears to me that to contend that such 
a decree should remain a mere paper 
decree and should not be executed by 
such court and the relief granted to th 
decree-holder should not be given to him 
by executing the same, would render 
the proceedings as totally mae rung lest 
and cause hardship and injustice to a 
decree-holder. In my opinion, such a 
construction productive of grave mis- 
chief and injustice and set at naught the 
provisions of the Act can never be plac- 
ed by a Court. On the other hand all 
canons of construction of statutes would 
support that the Court that has passed 
a decree, which is a Civil Court, can 
execute the decree exercising all the 
powers it can otherwise exercise as if it 
is a'decree made by it in accordance 
with the provisions of the Code of Civil 
Procedure. In these circumstances, even 
if the matter was not res integra, I have 
no hesitation in rejecting the contention 
of Sri Kulkarni. 


14. In Mohinder Singh Gill v. Chief 













‘Election Commr., New Delhi, AIR 1978 


SC 851 the majority speaking through 
Krishna Iyer, J. applied the principle of 
implied powers in interpreting Sec. 98 
of the Representation of the People Act 
and ruled that an election Court was 
competent to grant all effective reliefs. 


On that question, Krishna Iyer, J. ob- | 


served thus: 


"Law transcends legalism when life is 
baffled by surprise situations. In this 
larger view and in accordance with the 
well-established doctrine of implied po- 
wers we think the Court can — and if 


_justified, shall ~—- do, by its command, 


all that is necessary to repair the injury 
and make the remedy realisable. Courts 
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are not luminous angels beating their 
golden wings in the void but operational 
authority sanctioning everything to ful- 
fil the trust of the rule of law. That the 
fess is the inarticulate part of the larger 
is the jurisprudence of power. Both Sri 


Sorabjee and Sri Phadke agree to this. 


proposition and Sri Rao, in the light of 
the election petition filed and is pend- 
ing, cannot but assent to it. By way of 
fbundant caution or otherwise, the ap- 
pellant has declaration of the 3rd re- 
spondent as challenged, in his election 
petition, the returned candidate. He has 
&lso prayed for his being declared the 
duly elected candidate. There is no dis- 
pute — there cannot be — that the cor- 
merstone of the second constituency-wide 
poll is the cancellation of the first. If 
that is set aside as invalid by the High 
Court for any good reason then the se- 
cond poll falls and the third respondent 
too, with the cancellation of the entire 
poll. is within the Courts power under 
Section 98 of the Act. All are agreed on 
this. In that eventuality, what are the 
follow-up step? Everything necessary to 
resurrect, reconstruct and lead on to a 
consummation of the original process. 
Maybe, to give effective relief by way 
of completion of the broken election the 
Commissioner may have to be directed 
to hold fresh poll and report back toge- 
ther with the ballots. A recount of all 
or some may perhaps be required. Other 
steps suggested by other developments 
may be desired, If anything integrally 
linked up with and necessitated by the 
obligation to grant full relief has to be 
undertaken or ordered to be done by the 
election machinery, all that is within the 
orbit of the Election Court’s power. 


88. Black’s Law 
the proposition thus; 


Dictionary explains 


“Implied powers are such as are ne- 
cessary to make available and carry into 
effect those powers which are expressly 
granted or conferred, and which must 
therefore be presumed to have been 


within the intention of the constitutional , 


or legislative grant”. (p. 1334 Black’s 
Legal Dictionary 4th Edn.) 


89. This understanding accords with 


justice and reason and has the support. 


of Sutherland. The learned Additional 
Solicitor General also cited the cases in 
Matajog Dobey v. H. C. Bhari (1955) 2 
SCR 925 at p. 937 : (AIR 1956 SC 44 at 
pp 50, 51) and Commr, of Commericial 
Taxes v. R. S, Jhaver (1968) 1 SCR 148 
at pp. 154, 155: (AIR 1968 SC 59 at 
pp. 62, 63) to substantiate his thesis that 
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A municipality, 
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the doctrine of implied powers: clothes 


the Commissioner with -vast incidental .. 


powers. He illustrated his point by quot- 
ing from Sutherland (Frank E. Horack 
Jr. Vol, 3). 


“Necessary implications: Where a sta- 
tute confers powers or duties in general 


‘terms, all powers and duties incidental 


and necessary to make such legislation 
effective are included by implication. 
Thus it has been stated, “An express 
statutory grant of power or the imposi- 
tion of a definite duty carries with it 
by implication, in the absence of a limi- 
tation, authority to employ all the 
means that are usually employed and 
that are necessary to the exercise of the 
power or the performance of the duty 
seinen That which is clearly implied is 
as much a part of a law as that which 
is expressed”. The reason behind the 
rule is to be found in the fact that le- 
sislation is enacted to establish broad or 
general standards. Matters of minor de- 
tail are frequently omitted from legisla- 
tive enactments, and “if these could not 
be supplied by implication the drafting 
of legislation would be an interminable 
process and. the rule intent of the legis- 
lature likely to be defeated. 


The rule whereby a statute, is by ne- 
cessary implication extended has been 
most frequently applied in the construc- 
tion of laws delegating powers to public 
officers and administrative agencies. The 
powers thus granted involve a multitude 
of functions that are discoverable only 
through practical experience. 

xx XX XX XX 
empowered, by statute 
to construct sewers for the preservation 
of the public health, interest and conve- 
nience was permitted to construct a pro- 
tecting wall and pumping plant which 
were necessary for the proper working 
of the sewer, but were essential to pub- 
lie health. A country school superinten- 
dent, who was by statute given general 
supervisory power over a special elec- 
tion, was permitted to issue absentee 
ballots. The power to arrest has been 
held to include the power to take finger 
prints, and take into custody non-resi- 
dents who were exempted from the pios 
visions of a licensing statute”. 


90. Having regard to statutory setting 
and comprehensive jurisdiction of the 
Election Court we are satisfied that it 
is within its powers to direct a repoli 
of particular polling stations to be con- 
ducted by the specialised agency under 
the Election Commission and report the 
results and ballots to the Court. Even 
a re-poli of postal ballots, since those 
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names are known can be ordered taking 
care to preserve the secrecy of the vote. 
The Court may, if necessary, after set- 
ting aside the election of R-3 (if there 
are good grounds therefor) keep the case 
pending, issue directions for getting 
available votes, order recount and or 
partial re-poll, keep the election petition 
pending and pass final order holding the 
appellant elected if — only if — valid 
grounds are established. Such being the 
wide ranging scope of implied powers 
we are in agreement with the learned 
Additional Solicitor General that all the 
reliefs the appellant claims are within 
the Court’s powers to grant and Sri 
Rao’s alarm is unfounded”. 


In my view on the application of the 


above principles, I will not be justified 
in holding that a Civil Court that has 
made the decree, cannot execute its 
decree and that a void should be creat- 
ed as contended for the petitioners, 


15. So far I have dealt with the me- 
rits of the case and found against the 
petitioners. I now propose to examine 
whether these are fit cases in which this 
Court should exercise its extraordinary 
jurisdiction, even if there is any merit 
in the contentions of the petitioners. 


16. In the original proceedings, this 
Court had granted as much as 8 months’ 
time to the petitioners to vacate the pre- 
mises. In C. R. P. Nos. 984, 985 and 993 
of 1979 the petitioners while urging a 
similar ground among various other 
grounds, had stated before this Court 
that they would not file any further ap- 
plication for extension of time if the 
execution proceedings are stayed fill 
4-5-1979 to enable them to move the 
Supreme Court for review of its orders, 
which was not objected to by the re- 
spondent and was, therefore, granted by 
this Court, After the Supreme Court re- 
jected the review petitions, this Court 
dismissed the said revision petitions vir- 
tually as not pressed by the petitioners. 
With the order of this Court in the 
aforesaid revision petitions, the order 
made by the executing Court on 22-3- 
1979 has become final and binding on the 
parties. In these circumstances, it could 
be wholly unjust and inequitable, if not 
illegal for this Court to grant the prayer 
of the petitioners in these cases. In my 
opinion, the previous orders of this 
Court, the Supreme Court and the con- 
duct of the petitioners disentitle them 
for any relief under Articles 226 and 227 
of the Constitution, even if there is any 
merit in any of their contentions. 

17. A narration of the facts and the 
contention urged for the petitioners re- 
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veal the frivolous, unjust and inequita- 
ble nature of the proceedings instituted 
by them and persisted with unwarranted 
vehemence with the sole object of de- 
laying and defeating the execution of the 
decrees that have become final. In these 
circumstances, I am of the opinion, thaf 
these are fit cases in which I should levy 
exemplary costs of Rs, 500/-. 


18 In the light of my above discus- 
sion, I reject these writ petitions at the 
preliminary hearing stage with exemp- 
lary costs of respondent No. 1. Advo- 
cates fee Rs. 500/-. 

19. Let a copy of this order be com- 
municated to the II Additional Munsiff, 
Hubli, within 10 days from this day. 

Petitions dismissed, 
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Somashekhar Veerappa B. Murgod, 
Petitioner v. The State of Karnataka 
and another, Respondents, 

Writ Petn, No, 8873 of 1979, DJ- 
11-10-1979. : 

Karnataka G. O., No. ED 44 TGL 77, 
Bangalore, D/- 18-5-1977 — Admission 
to M.B.B.S, Class — Kuruhina Setty com- 
munity is a backward one even if the 
particular candidate is also a Lingayat. 


From the finding recorded in the re- 
port of the Karnataka Backward Class- 
es Commission under the Chairmanship 
of Sri L. G. Havanur and on which the 
above Government Order was based, alf 
persons belonging to Kuruhina Setty 
community should be considered as 
backward irrespective of the fact thaf 
some of them have also become Linga- 
yats and therefore such persons too were 
entitled to the benefit of reservation in 
the matter of admission to MBBS class 
subject however to the income test pre- 
includes the 
entire Kuruhina Setty community in the 
list of Backward Communities without 
any exceptions. In this case the Selection 
Committee was directed to consider the 
candidate holding a certificate from the 
Tahsildar to the effect he belongs to 
Kuruhina Setty community for entitle- 
ment as against seats reserved for Back- 
ward Communities notwithstanding his 
School Records which described him as 
a Lingayat. (Paras 5 to 8) 

S. M. Babu, for Petitioner, B. B. Mand- 
appa, Govt. Pleader, for Respondent 
No. 1. > 

ORDER :— In this writ petition in 
which the petitioner who was an appli- 
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cant for admission to Ist Year M.B.B.S. 
Course in any one of the Medical Col- 
leges in the State has prayed for issue 
of a writ of mandamus directing the Se- 
lection Committee to select him for Ist 
year M.B.B.S. Course during the acade- 
mic year 1979-80 the following question 
arises for consideration: 


“Whether such of the persons who be- 
long to Kuruhina Setty Community, who 
had become Lingayats are entitled to 
the benefit of special provisions made in 
favour of educationally and socially 
backward classes according to which 
‘Kuruhina Setty’ is declared as one of 
the Backward Communities?” 


2. The State has constituted a Selec- 
tion Committee for the purpose of mak- 
ing selection for admission to Ist Year 
M.B.B.S. Course in Government and Pri- 
vate Medical Colleges in the State. The 
Selection Committee called for applica~ 
tions from the eligible candidates for 
admission to Ist Year M.B.B.S. Course 
during the academic year 1979-80. The 
petitioner being eligible for admission to 
Ist Year M.B.B.S. Course submitted his 
application to the Selection Committee: 
In the application, the petitioner claim~ 
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ed admission as against seats reserved 


for Backward Communities as per Gov- 
ernment order dated 18-5-1977, on the 
basis that he belongs to Kuruhina Setty 
Community, which is one of the Back- 
ward Communities, set out in appendix-I 
to the said Government Order in which 
the State Government directed reserva- 
tion of seats infavour of Backward 
Communities, Backward Castes and Spe- 
cial Groups, to the extent of 20 per cent, 
20 per cent and 10 per cent respectively. 
Along with the application, the peti- 
tioner has produced a certificate obtain- 
ed from the prescribed officer to the ef- 
fect that the petitioner belongs to Kuru- 
hina Setty community which is one of 
the Backward Communities as specified 
in the Government order dated 18-5- 
1977. The petitioner was called for inter- 
view. He was not selected. The peti- 
tioner found that persons who had se- 
cured lower marks than him have been 
selected as against the seats reserved for 
Backward Communities. Hence, he has 
presented this writ petition complaining 


i discrimination in the matter of selection 





for admission to Ist Year M.B.B.S, 
Course. 


3. Sri B. B. Mandappa, learned High 


Court Government Pleader, submitted 
that the Selection Committee rejected 


the claim of the petitioner for selection 
as against the seats reserved for Back- 
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ward Communities on the ground that 
the petitioner belongs to Lingayat com- 
munity as disclosed from the copy of the 
transfer certificate produced by him 
along with the application. Therefore, he 
submitted that as Lingayat community is 
not one of the communities specified in 
the annxeure to the Government order 
dated 18-5-1977, the Selection Committee 
was right in rejecting the claim of the 
petitioner. 


4. As against this, Sri Prasad, learn- 
ed counsel appearing for the petitioner, 
contended that the petitioner belongs to 
Kuruhina Setty Community though his 
ancestors had adopted ‘Veerashaiva or 
Lingayat faith’. In order to substantiate 
that the entire Kuruhina Setty Commu- 
nity is a Backward community notwith- 
standing the fact that some of them had 
become Lingayats, he relied on the Re- 
port of Karnataka Backward Classes 
Commission under the Chairmanship of 
Sri L. G. Havanur on which the Govern- 
ment order is based. The portions of the 
report on which he relied consists of the 
evidence given before the commission 
and the findings and are found at pages 
244, 270, 271, 278 and 279. The relevant 
portions read as follows: 


“SUMMARY OF EVIDENCE 

KURUHINA SETTY: 

B. V. Ramanna, M. A, L. T., Presi- 
dent, South Coorg Kuruhina Setty Asso- 
ciation, Bittangala, Virajpet Taluk, Ex- 
District Educational Officer, Mangalore, 
Ex-Vice-Principal, College of Education, 
Mangalore. 

In the district of Coorg the Kuruhina 
Settys are planters and agriculturists, 
but in the remaining areas of the State 
their traditional occupation is silk weav- 
ing. The criteria mentioned in the ques- 
tionnaire are exhaustive. Some of the 
Kuruhina Settys have embraced Veera- 
shaivism. Of late, there have been mar- 
riages between the non-Lingayat Kuru- 
hina Settys and Lingayat Kuruhina Set- 
tys. There is no distinction between the 


two. However, they all go as Kuruhina 


Settys. 

1. B. Siddappa, A.M.ILC., Secretary, 
Kuruhjna Setty Association, Bangalore. 
2. B. R. Neelankatappa, Merchant, Ban- 
galore. 3. B. R. Ramachandraiah, Mer- 
chant, Bangalore 


The population of Kuruhina Settys 
may be about 2 lakhs, They also go as 
Bilimagga, because they are engaged in 
weaving white dhotis, The synonymous 
names for Kuruhinasetty are Bilimagga, 
Sale, Koshti. Non-Lingayat Kurthina- 
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setty girl when married to Lingayat 
Kuruhinasetty Bridegroom, .is made to 
go through the initiation. ceremony of 
wearing Lingam. When Lingayat Kuru- 
hinasetty girl marries a non-Lingayat 
Kuruhinasetty boy, it is left to the dis- 
cretion of the girl either to continue to 
wear the Lingam or to discard it. There 
are some communal hostels for students, 
and Mutts or Monasteries. Kuruhina- 
Settys claim to be vaishyas occupying 
the third rank in the caste heirarchy. 
They do not belong to Shudras. There 
are some belonging to Vaishnava cult 
and some belonging to Shaiva cult, but 
there have been inter-marriages. Some 


have gone as Kuruhina Settys and some 
have gone as Veerashaivas in official re- 
cords. 


1. Basappa Kattappa Anand, Vice- 
President, Shree Kuruhina Setty Yuvaka 
Mandali, Gadag-Betgeri, Dharwar Dis- 
trict. 2. Narayan Narasappa Mudagundi, 
Hon. Secretary. 3. G. Hutchappa. 4. 
Shankarappa Adiki. 5. Sanna Jambanna 
P. Shavi, Members. 


Kuruhinasettys, a section of weavers, 
whose traditional occupation is weaving, 
are engaged in the production of sarees 
used mostly by the village women-folk. 
Of late, they have taken to large scale 
production of improved varieties of sa- 
rees by employing power-looms. On ac- 
count of the emergence of textile mills 
which produce sarees in large-scale of 
finer variety, the demand for coarse pro- 
ducts has gone down considerably, and 
so, the people who are traditional wea- 
vers have been rendered unemployed or 
they have taken to other trades or occu- 
pations. A section of Kuruhina Settys 


are Lingayats. The Lingayat section are 
vegetarians and they wear Lingam. The 
Non-Lingayat section are non-vegeta- 
rians and they do not wear Lingam. 
Those who wear Lingam, have gone as 
Lingayats in the official records. 

XXX XXX XXX XXX 


INTERPRETATION OF SOCIO-ECO- 
NOMIC SURVEY DATA 


So far as Lingayats’ claim that they 
are 60 lakhs is concerned, they seem to 
have proceeded on the basis that every- 
one who wears Lingam is a Lingayat by 
community and everyone who wears a 
Lingam was invariably returned at the 
~ census enumeration as Lingayat. Indeed, 
some of the people belonging to other 
castes such as: Beda (hunter) and Kuruba 





(Shepherd) castes are wearing Lingam. . 
3 they have retained their . anes ee ee 
: „Cess: Of expanding itself into a still larger 


Nevertheless, 
ériginal caste identity. Some of the un- 
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'. touchable caste people wear Lingam, but 


in the Census and other official records 
they have gone as untouchables with 
their caste names. This is not all. Some 
of the Reddis and Kunchitigas, who form 
sections of Vokkaliga Community, wear 
Lingam, yet remaining to be Reddis and 
Kuchitigas, as the case may be. How- 
ever, we cannot take notice of such 
things, since one could wear Lingam 
without becoming a Lingayat. 
shows the cultural impact of Lingayat- 
ism and the influence of hundreds of 
Mutts and thousands of Swamijis on 
others. Some Shudra castes, in the pro- 
cess of sanskritization, have adopted the 
life styles of Brahmins, but they cannot 
be considered Brahmins. A Lingayat 
may refuse to wear Lingam, and yet re- 
main a Lingayat. 


3. The representatives of the Central 
Muslim Association, the religious heads 
of Christian community, His Holiness 
the Swamiji of Sringeri Mutt (Brahmin) 
and all others have suggested to the 
Commission that so far as Hindus are 
concerned, social backwardness should 
be determined taking caste as a factor. 
The Veerashaiva Association has not 


pointed out which provision. of the Con-. 


stitution would be offended if caste is 
faken as a factor., However, the commis- 


sion does accept the statement of the 
Veerashaiva Association that “within tha 
same community there exist side by sida 


various sections of people with varying 


degrees of backwardness — social, edu- 
cational and economic.” Having accept- 
ed that the entire community cannot be 
taken as a unit to be considered back- 
ward or forward, but only certain “sec- 
tions” -who would satisfy the test of 
“backwardness ~~ social, educational and 
economic”, the Commission has found 
out certain sections of Lingayats as so- 
educationally and economically 
backward, 
oil-pressers, weavers, ete.” 

KXXX XKË = XEX XXK 

11. Veerashaivas (Lingayats) claim to 
belong to a religion of their own, though 
legally they are considered as a Hindu 


denomination. 
certain caste-blocks, and has grown by 








adding new ones which did not accept 
the principle of status or rank ascribed - 


by birth. The unit of endogamy amongst 
Veerashaivas in principle, is their deno- 
minational community, but in the pro- 


It only — 


such as barbers, washermen, . 


It originated by uniting , 
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community, if has allowed, perhaps, the 
new ëntrants to retain their autonomy 
and identity. That appears to be. the 
reason why we find separate religious 
heads and monasteries of each section 
widespread in the State. The cases of 
those caste-units who have not yet been 
wholly assimilated into, or are half-way 
to, the Veerashaiva community but who 
could be readily identified and whose 


population could be ascertained have 


been considered separately. Such cases 








include the Ganigas (oil pressers), the 
Kumbars (potters). the Kshowrikas 


(barbers), the Agasas (washermen), some 
Neygis (weavers) etc.” 
(Underlining by me) 


5. The evidence recorded and the 
conclusion reached by the Commission, 
in particular the underlined portions, 
clearly disclose that in the State there 
is a community which is called ‘Kuru- 
hina Setty’. The.hereditary avocation of 
this community is 'néyge’ (weaving). At 
some point of time in the past some of 
the Kuruhina Settys adopted Veera- 
shaiva or Lingayat faith, Among Kuru- 
hina Settys, there are both vegetarian 
and non-vegetarian and those who have 
adopted Lingayat faith are vegetarians. 
From the finding recorded by the Com- 
mission, it is clear that all persons be- 
longing to Kuruhina Setty community 
are considered as backward irrespective 
of the fact that some of them are Lin- 
gayats and others are not. The petitioner 
has claimed that he is a Kuruhina Setty, 
though he is a Lingayat. He had also 
produced certificate issued by the Tah- 
sildar in which it is specifically stated 
that the petitioner belongs to Kuruhina 
Setty community. The only reason given 
by the Selection Committee for rejecting 
the claim of the petitioner is that in the 
transfer certificate produced by the peti- 
tioner, the community of the petitioner 
is given as Lingayat. Even the peti- 
tioner does not dispute that he is a Lin- 
gayat. The fact that he is a Lingayat 
does not mean that he does not belong 
to Kuruhina Setty community. As point- 
ed out by the commission, among per- 
sons belonging to Kuruhina Setty com- 
munity some have become Lingayats, 
but all of them are considered and iden- 
tified as belonging to backward commu- 
nity. Therefore, a Kuruhina Setty who 
has become a Lingayat is not disentitled 


to the benefit of reservation. In this be- 
half it is. necessary to set out. the rele- 
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vant portion in the appendix-1 to Gov- 
ernment Order No. ED 44 TGL 77, Ban- 
galore, Dated 18th May, 1977, ‘which 
sets out all the communities falling un- 
der the category of Neygi who are con- 
sidered as Backward Community. The 
relevant portion reads: 

(1) BACKWARD COMMUNITIES 

XKX XXX XXX XXX 

10. Neygi: Kuruhinasetti, Bilimagga, 
Thogata, Seniga, Jamkhana, Ayiri, Avir, 
Sale, Padmasale, Saale, Kaikolan, Nei- 
kar, Jadar, Jandra, Swakulasale.” 


6. As can be seen from the Govern- 
ment order and the relevant entry, the 
State Government has accepted the re- 
commendation that the entire Kuruhina 
Setty community is backward notwith- 
standing the fact that. some of them are 
Lingayats. Kuruhina Setty community is 
included in the list of Backward Com- 
munities without incorporating any ex- 


‘ceptions, Therefore, every applicant be- 


longing to Kuruhina Setty community 
whether a Lingayat or not is entitled to 
claim selection against seats reserved for 
Backward communities subject to the 
income test prescribed in the Govern- 
ment Order. The entry made in the 
transfer certificate that he is Lingayat is 
therefore not inconsistent with the be- 
longing to Kuruhina Setty community. 
Therefore, the fact that in the school 
certificate, there was no entry to the 
effect that the petitioner is a Kuruhina 
Setty could not preclude him from 
claiming that though he is a Lingayat 
he is also Kuruhina Setty. 


‘7. The Selection Committee, there- 
fore, even after having noticed that the 
transfer certificate showed that the peti- 
tioner was’a Lingayat, should have look- 
ed into the certificate produced by the 
petitioner in which it is clearly stated 
that he belongs to Kuruhina Setty com- 
munity.. The selection committee was 


‘mot right in rejecting the claim of the 


petitioner on the mere ground that the 
petitioner was a Lingayat. If only the 
Selection Committee had come to the 
conclusion on the basis of relevant evi- 
dence that the petitioner does not be- 


‘long to Kuruhina Setty community and 


that-the certificate issued by the Tahsil- 


‘dar in this behalf is not true, it could 


have refused to consider the case of the 
petitioner as against the seats reserved 
in favour of backward communities, 


&. In the result, I hold that every 
person who belongs to Kuruhina Setty 
community whether a Lingayat or not 
belongs to Backward community for the 


"purpose of the Government Order, and 
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can claim’ the benefit of special provi- 
sions subject to the income test pre- 
scribed in the Government order and, 
therefore, the. Selection Committee erred 
in rejecting the claim of the petitioner 
for selection to Ist Year M.B.B.S. Course 
as against seats reserved for Backward 
Communities, 


§. For the aforesaid reasons, I make 
the following Order: 


(i) The writ petition is allowed. 

(ii) A writ in the nature of mandamus 
shall issue to the 2nd respondent to con- 
sider the claim of the petitioner for se- 
lection to Ist M.B.B.S. Course during the 
academic year 1979-80 as against one of 
the seats reserved for backward com- 
munities. The Selection Committee shall 
however be at liberty to enquire as to 
whether the petitioner belongs to Kuru- 
hina Setty community as claimed by him 
and as certified by the Tahsildar. If the 
selection committee comes to the ĉon- 
clusion that the petitioner belongs to 
Kuruhina Setty Community, notwith- 
standing the fact that he is a Lingayat, 
the Selection Committee shall select the 
petitioner for Ist Year M.B.B.S. Course 
during the academic year 1979-80 either 
in addition to or in supersession of the 
selection already made. 

üi) Sri B. B. Mandappa, learned High 
Court Government Pleader, is permitted 
to file memo of appearance within two 
weeks. 

Petition allowed. 
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West. End Minerals & Exports (P.) 
Ltd., Hubli, ete., Petitioners v. Hubli 
Dharwar Municipal Corporation and 


others ete., Respondents. 


Writ Petns. Nos. 85 of 1976 and 3100 
of 1977, D/- 31-8-1979.. 


(A) Bombay Provincial Municipal 
Corporation Act (59 of 1949), Section 147 
and Karnataka Municipal! Corporation 
Act (14 of 1977), Section 124 — Trans- 
port of Iron ore from Bellary to Karwar/ 
Belikere Ports — No direct rail line 
connecting — Transhipment of ore from 
railway wagons to lorries at Hubli — 
Goods being in continuous transit ‘super- 
vision fee’ held not leviable. (Karnataka 
Municipal Corporation Act (14 of 1977), 
S. 124). l 

Where iron ore from Hospet/Bellary 
mines was transported to Karwar-Beli- 
kere Ports by rail up to Hubli and from 
there by lorries, the unloading from rail- 
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way wagons and reloading it into lorries 
and trucks at Hubli Railway station si-; 
tuate in the ‘municipal limits of Hubli 
would not amount to ‘import for the 
purpose of consumption, use or sale” 
within the municipal limits. The ore be- 
ing “in continuous and unbroken jour- 
ney to reach their destination...,.....and 
merely pass through or cut across the 
limits of Hubli-Dharwar Corporation 
without pause or repose” supervision fee 
would not be leviable either under Sec- 
tion 147 of the Bombay Provincial Muni- 
cipal Corporation Act when it applied 
or under the Karnataka Act which re- 
placed the former Act, AIR 1977 SC 873, 
(1976) 2 Kant LJ 314 and AIR 1961 SC 
315, Foll. (Paras 9, 13, 14, 16) 
(B) Bombay Provincial Municipal Cor- 
poration Act (59 of 1949), Section 147 — 
Construction — “Unless” is a pleonasm 
and is used only to add emphasis. ; 


The opening words ‘until the contrary 
is proved’ in Section 147 of the above 
Act qualifies both the parts of that sec- 
tion and is not confined to the first part 
viz, “any goods imported into the city 
shall be presumed to have been import- 
ed for the purpose of consumption, use 
or. sale therein”. The word ‘unless’ is 
a conjunction and means ‘if not’, That 
word is a pleonasm and is used only to 
add emphasis.” (Para 13) 


(C) Precedents — Principle of law en- 
unciated ought to be followed although, 


on facts, the case may be distinguish- 
able. (Para 19) 
Cases Referred : _Chronological Paras 


(1977) 1 Kant LJ 214 : AIR 1977 SC 873 

: 1977 Tax LR 1858 6, 7, 10 
(1976) 2 Kant LJ 314 6, 14 
(1975) Writ Petn. Nos, 1714 and 2640 of 

1973, D/- 11-11-1975 (Kant) 4 
AIR 1961 SC 315 14 
AIR 1958 SC 341 6, 7, 10, 14 
(1855) 24 LJQB 185 : 119 ER 343, Wilson 


v. Robertson 14 
(1827) 12 Wheat 419: 6 Law Ed. 678, 
' Brown v. State of Maryland 14 


K. Shivashankar Bhat (in W. P. No. 85° 
of 1976) and T. S. Ramachandra (in W. 
P. No. 3100 of 1977), for Petitioners; 
H. K. Vasudeva Reddy, (for No. 1); R. J. 
Babu, (for No. 2); C. M. Desai, (for 
No. 3) in both the cases and K. Shiva- 
Shankar Bhat, (for No. 4), in W. P. 
No. 3100 of 1977, for Respondents. 

ORDER :— As common questions of: 
law arise for determination in these 
cases, I propose to dispose of them by 
a common order. ' . 

2. The petitioners in Writ Petitions 


Nos, 85 of 1976 and 3100 of 1977 who 
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are the principal and sub-transport con- 
tractors respectively for carrying iron 
Ore from Hubli railway station to Kar- 
war-Belikere ports in their public car- 
rier vehicles commonly called as ‘lor- 
ries’ or ‘trucks’, challenge the imposi- 
tion of a fee called ‘supervision fee’ levi- 
ed by the Hubli Dharwar Municipal 
Corporation (hereinafter referred to as 
the Corporation) at the rate of Rs. 2/- 
per truck per journey. 


3. Iron ore is extracted from Bellary/ 
Hospet Mines by a Karnataka Govern- 
ment company called ‘the Mysore Mine- 
rals Limited’ (hereinafter referred to as 
the MML). Another Government com- 
pany called “the Minerals and Metals 
Trading Corporation of India Limited’ 
(hereinafter referred to as the MMTC) 
has entered into a contract with MML 
and the Government of Karnataka, to 
export iron ore of the quantity of about 
five to six lakhs tons annually from 
Karwar/Belikere ports situated in the 
State of Karnataka. One of the terms of 
the contract between the MMTC and 
MML is that such iron ore should be 
made available at the aforesaid two 
ports for shipments to foreign coun- 
tries, But, in order to enable the ship- 
ment of the iron ore to foreign coun- 
tries, iron ore will be transported from 
Bellary to Hubli by rail and from Hubli 
to Karwar/Belikere which are not con- 
nected by train facilities by trucks own- 
ed by the petitioners, under a contract 
entered into by them with the MMTC 
and MML. The term of the contract 
that is material for these cases reads 
thus: 


“(a) MML will load the iron ore into 
trucks provided by Transport contractor 
at the Hubli railway yard. 

(b) The transport contractor will 
have to transport the iron ore from 
Hubli railway yard to Karwar/Belikere 
ports. 


At the Hubli railway yard, unloading of 
iron ore from the railway wagons and 
their re-loading on the trucks is inevita- 
ble. After such re-loading, the trucks 
proceed to their destination points and 
unload the iron ore for shipment from 
those places, 

4, Briefly, the case of the petitioners, 
which is supported by MML and MMTC 
in so far as the challenge to the levy of 
supervision fee against any of them is 
this: (i) Iron ore is not imported into the 
(Municipal Corporation limits for being 
exported; (ii) that there is no element of 
pause and repose in the journey though 
there is a break of journey of goods as 


_ a result of the unloading of the goods 
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from the railway wagons and loading 
into the trucks; and (iii) the carriage of 
goods from Hospet to Karwar/Belikere is 
a continuous process and the goods are 
really in transit. The petitioners have 
also contended, that in any event, they 
are not liable for payment of supervision 
fee and that it is only the MML and 
MMTC that are liable to pay the same, 
which is disputed by them. On these 
grounds, the petitioners contend that no 
supervision fee can be levied, by the 
Corporation, either under the Bom. Pro- 
vincial Municipal Corporation Act, 1949, 
(Bombay Act No. LIX) (hereinafter re- 
ferred to as the Bombay Act) that was 
in force till 1-6-1977 or thereafter on 
which day, the uniform ‘the Karnataka 
Municipal Corporations Act of 1976 (Kar- 
nataka Act No. 14 of 1977), replacing 
the Bombay Act came into force. As 
the facts asserted by the petitioners, were 
disputed by the Corporation, this Court 
in Writ Petns. Nos. 1714 and 2640 of 
1973 decided on 11-11-1975, directed the 
Commissioner of the Corporation to de- 
termine the facts and the consequent 
liability under the Bombay Act. In pur- 
suance of the directions of this Court, 
the Commissioner, after considering the 
representations and objections filed by 
the parties and after providing them an 
opportunity of hearing, by his order 
No. LAW/OCT -26+ 29 dated 16th, De- 
cember, 1975, (Exhibit-A) has found 
that the facts asserted by the petitioners 
were correct. He has, however, held that 
the petitioners are liable for supervision 
fee under Section 147 of the Bombay Act 
for which reason, they have again moved 
this court for appropriate reliefs, 


5. On the construction of the pro- 
visions of the Bombay Act, the Commis- 
sioner has held that the petitioners are 
liable for payment of supervision fee, 
which is supported by the Corporation. 
In its return, the Corporation does not 
dispute the facts asserted by the peti- 
tioners and found in their favour by the 
Commissioner. But still the Corporation 
has asserted that the goods are imported 
to be immediately exported for which 
reason they are not- exigible to octroi 
but are exigible to supervision fee. The 
Corporation has also asserted that there 
is a break in the transit of goods by un- 
loading and reloading at the railway 
yard and the transit of the goods is not 
continuous. The Corporation has also 
urged that even if the journey is conti- ' 
nuous, in such event also, the petitioners 
are liable to pay the supervision fee. 


6. Sriyuths K. Shivashankar Bhat 


and T. S. Ramachandra. learned cannsel 
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for the petitioners contended, that on 
the facts found by the Commissioner 
and admitted by the Corporation, Sec- 
tion 147 of the Bombay Act had no ap- 
plication. Elaborating the said conten- 
tion, they urged that there was no im- 
port of goods, that leading and unload- 
ing at the railway yard was a continuous 
process in the transit of goods and the 
levy of supervision fee was unauthorised. 
In support of their contention, learned 
counsel] for the petitioners, strongly reli- 
ed on the rulings of the Supreme Court 
in Central India Spinning and Weaving 
and Manufacturing Co. Ltd., Empress 
Mills, Nagpur v. Municipal Committee, 
Wardha, AIR 1958 SC 341 in Town Muni- 
cipal Council, Kalaghatgi v. Urmila 
Kothari, (1977) 1 Kant LJ 214 and the 
. ruling of this Court in Urmila Kothari v. 
Town Municipal Council, - Kalaghatgi, 
(1976) Kant LJ 314 Sriyuths C.M. Desai 
and R. J. Babu, learned counsel appearing 
for MML and MMTC agreed with these 
submissions and supported the petitioners, 


7. Sri H. K. Vasudeva Reddy, learned 
counsel for the Corpn. contested every 
one of the contentions urged for the peti- 
tioners and supported the levy on diverse 
grounds. Firstly, he urged that by reason 
of unloading and reloading at Hubli rail- 
way yard there is import into the Cor- 
poration limits, though the goods may 
not be used for purposes of consumption, 
use or sale in the territorial limits of the 
Corporation. In urging this contention Sri 
Vasudeva Reddy maintained that the 
rulings of the Supreme Court in the Cen- 
tral India Spinning and Weaving and 
Mfg. Co. Ltd’s. case and the Town Muni- 
cipal Council, Kalaghatgi’s cases have 
no application. Secondly, he urged that 
even to ascertain whether the goods have 
been imported or not, supervision fee 
` ean be levied on the petitioners. Before 
examining the contentions urged for the 
petitioners, it is useful to examine the 
first contention urged by Sri Vasudeva 
Reddy immediately as that will facilitate 
a proper appreciation of the contention 
urged for the petitioners. 


8 On an examination of the plead- 
ings and the material placed before him, 
the Commissioner agreeing with the case 
of the petitioners, MML and MMTC, has 
found that the goods are not imported 
for purposes of consumption, use or sale 
within the Corporation limits and that at 
the railway yard they are merely un- 
loaded and reloaded on the trucks. The 
fact there is unloading and reloading at 
the railway yard, situated in the terri- 


torial limits of the Municipal Corporation - 


ic nat disnnted: either bv the petitioners 


or by MML and MMTC. All: these are 
not denied or disputed by the Corpora- 
tion. But, still the Corporation, some- 
what strangely, contends that the gocds 
are imported into the limits of the Muni- 
cipal Corporation and that by reason of 
the unloading from the railway wagons 
and reloading on the lorries, there is a 
break in the carriage or transit of goods. 
3. As noticed earlier, the unloading and 
reloading at the Hubli railway yard to a 
different mode of transport viz., trucks 
is necessitated and compelled for the sole 
reason that Hubli Karwar/Belikere are 
not connected by train. If the first load- 
ing point of the iron ore viz. Hospet/ 
Bellary were directly connected by train 
to Karwar/Belikere being the two ship- 
ment places for export to foreign coun- 
tries, the goods would have travelled 
only in the goods trains and not by 
means of lorry transport. Secondly, it 
is common knowledge that iron ore ex- 
tracted from the mines, is not used as 
such but undergoes a complicated process 
of manufacture in modern steel plants 
situated in this country or other foreign 
countries. Admittedly there is no modern 
steel manufacturing plant within the 
territorial limits of the Hubli — Dharwar 
Municipal Corporation. In these circum- 
stances, to say that iron ore is imported 
into Hubli for use, sale or consumption is 
unimaginable and is totally unrealistic. 


10. In the -Central India Spinning and 
Weaving and Manufacturing Co. Ltd’s, 
case the facts in brief were these: The 
cotton bales of the appellant were trans- 
ported from Yeotmal to Nagpur by road 
on vehicles passing the Municipal limits 
of Wardha Municipality. The . goods 
were not unloaded or reloaded at War- 
Gha but were merely carried across the 
municipal area. By reason of that fact 
only, the Wardha Municipality sought 
to impose a tax called ‘terminal tax’ on 
the goods of the appellant purporting to 
act under Section 66 (1) (0o) of the C. P. 
& Berar Municipalities Act, 1922, which 
provided for levy of a terminal tax on 
goods or animal imported into or export- 
ed from the limits of a Municipality. The 
appellant resisted the claim of the Muni- 
cipality on diverse grounds and contend- 
ed that there was neither import into 
nor export from the limits of the Muni- 
cipality and therefore there was no 
occasion for levying the terminal tax. On 
a review of the English, American and 
Indian authorities, a Constitution Bench 
of the Supreme Court interpreted the 
words ‘imported into and exported from’ 
the Municipal limits occurring in Cl. (6) 
of sub-section (1) of Section 66 in these 
words : too a 





- 1980. .. West. End. Minerals. & Exports vy., Hubli Dharwar.. Municipality... .. Kant. 69 


‘By giving to the words “imported into 
or exported from”. their derivative mean- 
ing without any reference to the ordinary 
connotation of these words as used in 
the commercial sense, the decided cases 
in, India have ascribed too general a 
meaning to these words it appears from 
the setting, context and history of the 
clause was not intended. The effect of 
the construction of “import” or “export” 
in the manner insisted upon by the res- 
pondent would make _ railborne goods 
passing through a railway station with- 
in the limits of a Municipality liable to 
the imposition of the tax on their arrival 
at the railway station or departure there- 
from or both which would not only lead 
to, inconvenience but confusion, and 
would also result in inordinate delays 
and unbearable burden on trade both 
inter-State and intra-State. It is hardly 
likely that that was the intention of the 
legislature. Such an interpretation would 
lead to absurdity which has, according 
to the rules of interpretation, to be 
avoided.” 


In the latest case of Town Municipal 
Council, Kalaghatgi, which will be notic- 
ed by me in detail at a later stage which 
arose out of a writ petition filed by the 
petitioner in W.P. No. 3100 of 1977, the 
Supreme Court has reiterated the same 
principle. The principle enunciated by 
.the Supreme Court is a-legal principle 
and cannot be distinguished on the ground 
that the facts in those cases were not 
identical to the facts in the present cases. 
After all no case is an authority on 
facts. For these reasons, there is no 
merit in this contention of Sri Vasudeva 
Reddy and I reject the same. | 


11. Section 147 of the Bombay Act on 
which the Corporation has based its 
claim, seriously disputed by the peti- 
tioners, reads thus: 


"147, Until the contrary is 
any goods imported into the City shall 
be presumed to have been imported for 
the purposes of consumption, use or sale 
therein unless such goods are conveyed 
from the place of import to the place of 
export by such routes, within such time, 
under such supervision and on payment 
of such fees therefor as shall be deter- 
mined by the standing orders”, 


Section 147 of the Bombay Act occurs 
under the sub-heading of ‘Exemptions 
from Octroi’, of Chap. XI of Municipal 
Taxation. The heading of Section 147 
of the Bombay Act is ‘Articles imported 
for immediate exportation’. The head- 
ing’ of a section gives a clue in under- 


nt man alin of than masnin ec nf tha 


proved 


gectim. . 


though the - same cannot: control the 


plain language of the section itself. In 
this background, one may say that Sec- 
tion 147 of the Bombay Act provides. for 
exemption from octroi on goods leviable 
for. octroi imported for immediate ex- 
portation. 


12. Section 147 of the Bombay Act 
provides for an initial presumption that 
goods imported into the. territorial 
limits of a municipal Corporation have 
been imported for the purposes of con- 
sumption, use or sale in the territorial’ 
limits of such a Corporation. The initial 
presumption raised is a rebuttable pre- 
sumption and the party asserting to the 
contrary has to establish the same, ex- 
cept in those cases where the Munici- 
pal Corporation admits them or does not 
dispute them as in the present cases. 


13. While Sri Shivashankar Bhat con- 
tends that the opening words ‘until the 
contrary is proved’ qualifies both the 


‘ parts of Section 147 of the Bombay Act, 


Sri Vasudeva Reddy maintains that it 
is not so and those words qualify only 
the former part of that section . viz., 
‘any goods imported into the city shall 
be presumed to have been imported for 
the purposes of consumption, use or sale 
therein’. In‘ other words, the attempt 
made by Sri Vasudeva Reddy is to read 
the two parts of the same section as in- 
dependent sections or as providing for 
two contingencies. The word ‘unless’ is 
a conjunction and means ‘if not’. That 
word is a pleonasm and is used only to 
add empphasis (vide ‘pleonasrn’ at page 
455 of the Fowler’s Modern English 
Usage, If Edition, Revised by Sir Ernest 
Gowers published by the English Lan- 
guage Book Society and Oxford Univer- 
sity Press). I do not see any reason to 
depart from the rules of grammar and 
give an artificial meaning to the word 
‘unless’ occurring in Section 147 of the 
Bombay Act. In this view, it would be 
proper to hold that the words ‘unless the 
contrary is proved’ qualify both the 
parts of that section. As noticed earlier, 
the goods are neither imported into nor 
exported from the territorial limits of 
the. Hubli-Dharwar Corporation but they]: 
are only in continuous and unbroken 
journey to reach their destination viz., 
Karwar/Belikere ports..The goods merely 
pass through or cut across the li- 
mits of Hubli-Dharwar Corporation 
without pause or repose and thus the 
later part of Section 147 of the Bombay 
Act also does not authorise the levy of 
supervision fee. Which are then the 
other cases in which supervision fee can 
he Jevied under Section 147 of the Bom-j | 
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bay Act, is a matter that does not arise 
for my determination. I therefore, re- 
frain to express my opinion on that 
question. 

14. In my opinion, the above principle 
is also concluded by the ruling of this 
Court in Town Municipal Council, Kala- 
ghatgi’s case, affirmed in appeal by the 
Supreme Court. In order to ascertain 
the same, it is useful to refer to the facts 
of that case and the principles enunciat- 
ed therein in some detail. On the road 
passing through Hubli to Karwar, the 
trucks carrying iron ore of the peti- 
tioner in W. P. No. 3100 of 1977 had to 
pass through a portion of the road lying 
in the Municipal limits of Kalaghatgi 
town at which place there is a town 
Municipality established and function- 
ing under the provisions of the Karnata- 
ka Municipalities Act, 1964 (Karnataka 
Act No. 22 of 1964) (hereinafter referred 
to as ‘the 1964 Act’). The trucks pass 
through the said road portion without 
pause or repose, unloading or reloading. 
But still the said Municipality in the pur- 
ported exercise of its power under Sec- 
tion 124 of the 1964 Act, levied a fee 
called ‘supervision fee’ against the peti- 
tioner which was challenged by it be- 
fore this court. On 3rd March 1976 a 
learned single Judge of this Court dis- 
missed the said writ petition but, in 
Writ Appeal No. 150 of 1976, the Divi- 
sion Bench of this Court consisting . of 
Govinda Bhat, C. J. and Venkatachaliah, 
J. reversed the said decision and upheld 
the claim of the petitioner. On the au- 
thority of the ruling of the Supreme 
Court in Burmah Shell Oil Storage and 
Distributing Co. of India Ltd. v. Com- 
mercial Tax Officer, AIR 1961 SC 315, 
the Division Bench held that the words 
‘import’ and ‘export’ occurring in Sec- 
tion 124 of 1964 Act were not defined 
terms and are used only in their ordinary 
sense (vide para 7). After referring to 
the principles enunciated, in the Central 
India Spinning and Weaving and Manu- 
facturing Co. Ltd’s., case, the Division 
Bench observed thus :— 


“In the present case, to attract the pro- 
visions of Section 124 of the Act, the 
goods must be “brought into the muni- 
cipal limits for the purpose of imme- 
diate exportation”. The ideas ‘bringing 
in’ and ‘export’ are complementary to 
each other, and the essential element 
implicit in these two processes is that 
an element of pause and repose is at- 
tached to the first process before the 
second process of export commences. 
The expression ‘brought into’ and ‘im- 
mediate exportation’ thus understood do 
not in our opinion. take in or envisage 
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a continuous process of transit of goods 
by vehicles which merely use the State 
highways across the municipal areas. 
Upon a proper construction of Section 124 
of the Act, such a process of continuous 
transit cannot be held to imply or in- 
volve the process of ‘bringing into’ and 
‘immediate exportation’ from the muni- 
cipal limits of the goods in question. For 
instance, a vessel say, with a corgo des- 
tined for New Zealand may call in at 
a number of ports on the voyage and 
may continue her voyage without it be- 
ing said that the goods it carries are ‘im- 
ported goods’ and were brought into 
each of the ports for the immediate pur- 
pose of exportation therefrom”. 

We are unable to bring ourselves to 
agree with the view taken by the learned 
single Judge. The trucks of appellant 
which merely pass through the State 
highways within the municipality limits 
cannot be said to have ‘brought into’ for 
the ‘immediate purpose of exportation’ 
from the municipal limits the cargo they 
carry. The impugned levy on -such 
trucks is not one that can be said to be 
authorised by Section 124 of the Act. 
The above decision of this Court was 
challenged by the Municipality in appeal 
before the Supreme Court. Affirming the 
decision of this Court, the Supreme 
Court observed thus :— 


“The opening words of Section 124 of 
the Act viz. “any article or animal 
brought into the municipal limits for the 
purpose of immediate exportation” on 
the construction of which the upshop 
of the case depends are very important. 
They imply processes of ‘importing into’ 
and ‘exporting from’ the municipal 
limits of goods or animals and are in- 
dicative of an element of repose and 
rest of the goods within the municipal 
limits. As rightly held by the Division 
Bench of the High Court, the expres- 
sions ‘brought into’ and ‘immediate ex- 
portation’ do not comprehend within 
their sweep the continuous process of 
transit of goods, by vehicles which mere- 
ly use the State highways passing 
through the areas which lie within the 
municipal limits. In the instant case, 
the iron ore is carried in the trucks of 
the respondent which merely pass 
through the areas which lie within the 
municipal limits and is not unloaded 
and reloaded at any place within the 
municipal area. As such, the important 
element of repose and rest which the 
words ‘brought’ into the municipal limits 
for the purpose of immediate ‘exporta- 
tion imply is absent in the instant case”. 
In the next para quoting with appro- 
val. extensivelv. t inei i 
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ed in the Central India Spinning and 
Weaving and Manufacturing Co. Ltd’s, 
case the Supreme Court proceeded to 
observe thus: 


“The enunciation of law in the above 
case fully covers the present case. In the 
present case also, the iron ore which isin 
transit from Railyard at Hubli to Karwar 
and Belikere harbours can hardly be 
characterised as goods brought into or 
exported from the municipal limits of 
Kalaghatgi because they are neither im- 
ported into nor exported from any point 
within municipal limits but are merely 
carried across a particular stretch of ter- 
ritory or across a particular area with 
the object of being transported to its 
ultimate destination. In Brown v. State 
of Maryland, (1827) 12 Wheat 419, 442: 
6 Law Ed. 678, 686, Chief Justice Marshal 
dealing with the word ‘importation said 
as follows: 

“The practice of most commercial na- 
tions conforms to this idea. Duties, ac- 
cording to that practice, are charged on 
those articles only which are intended for 
Sale or consumption in the country. 
Thus sea stores, goods imported and re- 
exported in the same vessel, goods land- 
ed and carried, over land for the pur- 
pose of being re-exported from some other 
port, goods forced in by stress of wea- 
ther, and landed, but not for sale are 
exempted from the payment of duties. 
The whole course of legislation on the 
subject shows that in the opinion of the 
legislature the right to sell is connected 
with the payment of the duties”. 


In Wilson v. Robertson, (1855) 24 LJ 
QB 185 where Section 33 of the 48 Geo 
3, c. civ., imposed a duty on all goods 
‘imported into or exported from Berwick 
Harbour’, and the harbour extended from 
Berkwick down the Tweed to the sea, 
but not above the bridge and goods were 
brought up the river in a seagoing vessel 
which, having first used the Harbour 
Commissioners’ rings and posts in order 
to moor the vessel while lowering the 
masts, passed through Berwick Bridge 
and unloaded her cargo about 200 yards 
above the bridge and beyond the limits 
of the harbour; it was held that these 
goods were not “imported into” the 
harbour and as such liable to duty. 


Bearing in mind the above authoritative 
enunciation of law, we are of opinion that 
as the continuity or continuous process 
of the carriage of iron ore is not in any 
way in fact broken within the municipal 
limits of Kalaghatgi, the respondent can- 
not be said either to bring in or export 
the iron ore as contemplated by Sec- 

tion 124 of the Act read with Rule 26 of 
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the Rules and as such is not liable to 
pay the octroi or what is styled as 
“supervision fee”. A contrary interpreta- 
tion would make rail borne goods pass- 
ing through the Railway stations within 
the limits of the municipality liable to 
the imposition of the fee on their arrival 
at those Railway Stations and departure 
therefrom which could not be the inten- 
tion of the Legislature. The High Court 
was, therefore, perfectly justified in al- 
lowing the appeal and issuing the writ 
sought for”. 

The language of Section 124 of the 
1964 Act is not in pari materia with Sec- 
tion 147 of the Bombay Act. But, a 
close reading of those two provisions, 
reveals that the purpose, scheme and ob- 
ject for which they have been enacted 
are one and the same, In this view, the 
construction placed by the Supreme 
Court and this Court on Section 124 of 
the 1964 Act, is equally applicable in 
construing Section 147 of the Bombay 
Act and the corresponding provisions if 
any, of the Karnataka Municipal Cor- 
poration Act, 1976 (Karnataka Act 
No. 14 of 1977) that came into force 
from 1-6-1977 replacing the Bombay Act 
which, however, now stands omitted on 
the abolition of the octroi in the State. I 
have, therefore, no hesitation in holding 
that the levy and collection of supervi- 
sion fee by the Corporation on the peti- 
tioners is wholly unauthorised and is ille- 
Bal. 

15. As J have held that the Corporation 
cannot levy the fee, it is unnecessary to 
examine as to who is liable for payment 
of the same to the Corporation. 

16. In the light of my above discussion 
I make the following order: 

(a) quash the order No. LAW/OCT 
26+29 dated 16th December, 1975 (Exhi- 
bit-A in Writ Petition No. 85 of 1976) 


Hubli Dharwar Municipality 


of the Commissioner, Hubli Dharwar 
Municipal Corporation; 
(b) declare that the Hubli Dharwar 


Municipal Corporation respondent No. 1 
cannot levy and collect supervision fee 
on the public carrier vehicles or trucks 
that carry iron ore from Hubli railway 
station to Karwar/Belikere ports either 
under the Bombay Provincial Municipal 
Corporations Act, 1949 (Bombay Act 
LIX) or under the Karnataka Municipal 
Corporation Act, 1976 (Karnataka Act 
No. 14 of 1977); 

(c) restrain the Hubli Dharwar Cor- 
poration — respondent No. 1 from col- 
lecting supervision fee from the peti- 
tioners, on their public carrier vehicles 
or trucks carrying iron ore from Hubli 
railway station to Karwar/Belikere ports 
in future; and 
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(d) direct the Hubli Dharwar Cor- 
poration. respondent No. 1 to refund the 
supervision fee, so far collected by it to 
the petitioners. l 


17. Rule issued is made absolute. 


18. Petitioners are entitled to their 
costs from respondent No. 1. Advocate’s 
fees Rs. 100/- in each petition. 


Petitions allowed. 
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M. R. Channarayapa, Petitioner v. The 
Tahsildar and Returning Officer, Malur 
and another, Respondents. 


Writ Petn. No. 7310 of 1979. D/- 16-7- 
1979. 


(A) Karnataka H. C. Writ Proceed- 
ing Rules, 1977, R. 39 — O. 27, Civil 
P. C. is applicable to writ proceedings. 
(Civil P. C. (1808), O. 27). 


O. 27 is applicable to writ proceedings 
before the High Court by reason of R. 39 
of the Karnataka H. C. Writ Proceed- 
ings Rules which lays down that in 
matters not specifically dealt with by 
the Rules and to the extent they are 
necessary, provisions of Civil P. C. will 
be applicable. Therefore, in view of 
Rr. 4 and 8B of O. 27 service of notice of 
interim orders on the Government Plea- 
der tantamounts to service on the Gov- 
ernment and the practice ordinarily fol- 
lowed by the Court’s office is not rele- 
vant in deciding the correctness of the 
service of notice on the Government 
Pleader in this case. (Para 10) 


(B) Maxims — An Act of the Court 
shall prejudice no man — Writ challeng- 
ing rejection of nomination paper. (Con- 
stitution of India, Art. 226). 


Where the writ petition challenging the 
rejection of nomination paper was filed 
in time and there was some delay in con- 
sidering the matter and communicating 
the order staying the proposed election, 
it was held that on the principle actus 
curie neminem gravabit the petitioner 
should not be made to suffer. The peti- 
tion was heard on merits treating. the 
case as a pre-election one. (Para 13) 


(C) Karnataka Municipalities Act (22 
of 1964). S. 38 and Karnataka Munici- 
palities (President and Vice-President) 
Election Rules (1965), R. 3 (c) — Rejec- 
tion of nomination paper — Defect. of 
‘substantial character’ — Meaning. - ~ 


`. KW/LW/F409/79/TVN 


M.-R. Channarayapa v., Tahsildar. & Returning Officer, Malur 


before 3.00 p. m, 
. 94.6.1979 


A.LR. 


Words ‘substantial character’ in R. 3 
(c) of the above Rules not having been 
defined they should be construed as an 
essential or important requirements. 
Since the requirement as to candidate’s 
father’s name and address were for the 
purpose of easy identification, where the 
number of councillors in the Municipality 
was limited and it was not difficult to 
identify the candidate, omission thereof 
in the form held was not a defect, or 
irregularity of ‘substantial character’ and 
rejection of the paper on that ground 
was illegal. The declaration that the 
other and only candidate left in the field 
was duly elected was quashed. Doabias 
Indian Election Cases P. 259 Vols. I and 
II. (Ele. Commission — Punj), Rel. on. 

i (Paras 15 and 16) 


Cases Referred : Chronological Paras 
AIR 1973 Pat 87 5 
AIR 1967 SC 1386 5, 6, 11 


S. R. Lewis V.C.E. Gibbon reported in 
Doabia’s Indian Election Cases P. 259 
of Vols. I and II (Ele. Petn. Commis- 
sion — Punj), 14, 16 


S. K. Venkaranga Iyengar, for Peti- 
tioner; R. N. Byrareddy, Advocate Gene- 
ral (for No. 1) and B. K. Venkatakrishna 
(for No. 2), for Respondents. 


ORDER :— An otherwise simple case 
has unnecessarily become complicated 
calling for determination of an important 
question that did not arise in the original 
writ petition itself. In order to ap- 
preciate and answer that and other 
questions, it is necessary to notice the 
facts in some detail. 


2. In the recent general elections held 
to the Town Municipal Council of Malur, 
Kolar District, (hereinafter referred to 
as ‘the T. M. C’) constituted and func- 
tioning under the provision of the Kar- 
nataka Municipalities Act of 1964, (Kar- 
nataka Act No, 22 of 1963) (hereinafter 
referred to as ‘the Act’), the petitioner, 
respondent No. 2 and 13 others were 
elected as the Councillors of the said 
T. M. C. On 13-6-1979, respondent No. 1 
issued the calendar of events for hold- 
ing elections to the office of the Presi- 


dent of the T. M. C. specifying the fol- 
lowing dates and time for the 


comple- 
tion of elections to the said office :— 
21.8.1979 Last date for receipt of 
Nominations : 
Secrutiny of Nominations: 


at 11.00 a. m. a 
27.8.1979 Time and date for with- 
: shy a Ts .drawal of Nominations :. 
; 28-6-1979 


` Date for poll in the event 
'- Ofa. contest.. e 


1989 


Before the - 
the petitioner and: respondent No, 2 filed 
their nominations in the appropriate 
form prescribed by the Karnataka Muni- 
cipalities (President and Vice-President) 
lection Rules, 1965 (hereinafter refer- 
red to as ‘the Rules’) framed under the 
Act. At the scrutiny of nomination 
papers, respondent No. 2 objected to the 
acceptance of the nomination of the peti- 
tioner on the ground that the name of 
the father of the candidate and his ad- 
dress had not been furnished. Accepting 
the objection of respondent No. 2, re- 
spondent No. 1 by his order dated 24-8- 
1979 rejected the nomination paper of 
the petitioner and the order made by 
him reads thus :-— 

“Gone through the nomination paper 
and read openly. Shri A. Nagaraju has 
objected for having not furnished the 
particulars like father’s name and other 
particulars. After going. through the 
paper and applying my mind, I made 
the following decision. In this mainly 
the name and address are very impor- 
tant. The nomination do not contain the 
father’s name and other particulars. I 
decided to reject the nomination in view 
of Rule 6 (3) (c). 


Sd/- C. L. Puttaswamiah, 
24-6-79 at 11.10” 


In this writ . petition presented on 
26-6-1979, the petitioner has challenged 
the aforesaid order and sought for stay 
of elections scheduled to be held on 28-6- 
1979. Some time on the. same day, Sri 
‘S. K. Venkataranga Iyengar, learned 
counsel for the petitioner, made a special 
motion before me to take up the case 
for preliminary. hearing on that very day 
at 2.30 p.m. On considerating the sub- 
missions of Shri Venkataranga [yengar, 
I directed the- case to be listed for pre- 
liminary hearing on 27-6-1979 at 10.30 
A. M. and therefore the same was listed 
for preliminary hearing on 27-6-1979 
along with the other cases. On 27-6- 
1979, the above case was taken up for 
preliminary hearing in its turn by about 
12-15 P. M. or so. After hearing Shri 
Venkataranga Iyengar, I decided to is- 
sue rule nisi and an ex parte order of 
stay sought by the petitioner. At that 
stage, Shri B. K. Venkatakrishna, an 
Advocate for this Court, suo. motu enter- 
ed appearance for respondent No. 2 and 
realising the manifest infirmity in the 
impugned order, inter alid submitted ` to 
allow the petition and enable the peti- 
tioner to contest as a candidate in the 


-@lections scheduled to be’ Held on- 28-6- 


1979. In the light-of the above I re-. 
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quested G. R. Nataraj, learned High 
Court Government Pleader who was 
present in Court, to take notice for re- 
spondent No. 1 and argue the matter. 
Accordingly, he took notice for respon- 
dent No. 1. I again heard all the learned 
counsel on all matters and directed the 
issue of rule nisi in the case and stay of 
elections scheduld to be held on 28-6- 
1979. ‘In the order, JI directed a copy 
to be handed over to the learned counsel 
for the petitioner to enable him to deli- 
ver the same to respondent No. 1 and 
another copy to be delivered to Shri 
Nataraj forthwith The hearing and 
dictation of my order in the presence of 
the learned counsel for the parties was 
over by 12-45 p.m. or 12.50 p.m. I in- 
formally requested Shri Nataraj to ap- 
issued to respon- 
dent No. 1 on trunk telephone. As di- 
rected in the order, the office has deli- 
vered copies of stay order to the learn- 
ed counsel for the petitioner and the 
learned High Court Government Pleader 
on the same day, without noting the time 
of their delivery. 


3. The petitioner has urged that the 
rejection of his nomination paper by re- 
spondent No. 1 is not for a defect ofa 
substantial character and is mainfestly 
illegal. In the light of the above, he has 
sought for quashing the declaration made 
by respondent No. 1 on 27-6-1979 declar- 
ing respondent No. 2 as elected. 


4, At the hearing of the case, respon- 
dent. No, 1 has entered appearance through 
Shri R. N. Byra Reddy, learned. Advo- 
cate General and has seriously resisted 
the petition. In his return, respondent 
No. 1, while supporting his order dated 
24-6-1979, has asserted that he received 
a copy of the stay order of this court at 
5.40 P. M., but he declared respondent 
No. 2 who was the only candidate left 
in the field as duly elected at 3.10 P.M. 
He has also urged that in view of the 
said declaration, the one and the only 
remedy available to the petitioner is to 
challenge the same in an Election Peti- 
tion under the Rules and that it was not 
open to the petitioner to pursue this 
writ petition before this Court. In a 
separate return, respondent No. 2 has 
supported respondent No. 1. 


5. Shri Venkataranga Iyengar con- 
tended that in view of the notice and the 
knowledge of the stay order by the 
learned High Court Government Pleader 
as also the counsel for respondent No. 2. 


„delay in communication of the order of 
Stay if any was.of no consequence, and 
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the case should be dealt as a pre-elec- 
tion matter and not as a post election 
matter. In support of his contention, 
Shri Venkataranga Iyengar relied on the 
provisions of Order 27 of the Code and 
the ruling of the Supreme Court in 
Mulraj v Murti Raghunathji Maharaj, 
(AIR 1967 SC 1386) and the High Court 
of Patna in Rajendra Misra v, State of 
Bihar, (AIR 1973 Pat 87). 


6. Sriyuths Byra 
katakrishna, while refuting the conten- 
tion of Shri Venkataranga Iyengar, urged 
that respondent No. 1 acted legally in 
declaring the results and that it is not 
open to this Court to annul the same. In 
support of his contention, the learned 
Advocate General also strongly relied on 
the ruling of the Supreme Court in 
Mulraj’s case. 


7. I propose to examine the rival 
contentions of the parties with the facts 
that are not in controversy and they are 
these: (i) that at the time of considera- 
tion and grant of stay, respondent No.1 
was represented by the learned High 
Court Government Pleader and respon- 
dent No, 2 by his learned counsel (ii) 
that an order of stay was made by this 
Court before respondent No. 1 declared 
respondent No. 2 who was the only per- 
son in the field as duly elected and 
(iii) that according to respondent No. 1, 
he received the order of stay after he 
made the declaration under the Rules. 


8. The Writ Proceedings Rules of 
1977 made by this Court, regulating the 
form and other details of procedure of 
writ petitions filed under Article 226 of 
the Constitution, do not regulate the ser- 
vice of notices on the parties. By R. 39 
of the Rules, the provisions of the Civil 
P.C. in matters not specifically dealt by 
the Rules and to the extent they are 
Necessary, are made applicable to pro- 
ceedings under Article 226 of the Con- 
stitution. In matters of procedure, it is 
permissible to rely on the provisions 
made in the Code with such modifica- 
tions as are necessary in the context. .I 
am therefore of the opinion that O. 27 
of the C.P.C. is applicable to writ pro- 
ceedings before this Court. In O. 27 of 
the C. P. C., we have to read the words 
‘writ petition’ wherever the word ‘suit’ 
occurs. 


9. Rule 8B of Order 27 of the C. P. C. 
defines Government and Government 
Pleader for purpose of the said order. 
Rule 4 of Order 27 directs that a Gov- 
ernment Pleader appointed by the Gov- 
ernment to be an agent of the Govern- 
ment for purpose of receiving process 
issued by the Court. Rule’4 authorises 
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this court to serve notices in a writ pe- 
tition on a Government Pleader appoint- 
ed by the Government and by receiving 
the process, a Government Pleader per- 
forms the duty imposed on him by the 
said Rule. Whether the said practice is 
followed or not and ordinarily this Court 
sends the notices directly to the Govern- 
ment or its officers, is not relevant in de- 
ciding the correctness of the procedure 
followed in this case. As already notic- 
ed, Shri Nataraj, one of the Government 
Pleaders appointed by the Government 
before this Court, rightly took notice for 
respondent No. 1 and an order of stay 
was granted in his presence, By reason 
of the notice taken by the Government 
Pleader in law, though not in fact, it has 
to be held that respondent No. 1 had 
the knowledge of the order of stay be- 
fore he made the declaration at 
3.10 P. M. In this view, the delay, if 
any, in the formal communication of the 
order of stay loses its significance. 

10. Learned Advocate General con- 
tended that respondent No. 1 was per- 
forming a statutory duty under the Act 
and the Rules and therefore Order 27 of 
the C. P. C., had no application. By per- 
forming his statutory functions imposed 
by the Act and the Rules, respondent 
No. 1 does not cease to be a public offi- 
cer for purpose of O. 27 of the C. P.C. 
I therefore see no merit in the conten-: 
tion of the learned Advocate General. 

11. A Court or an authority that has 
the knowledge of an order of stay made 
by a Superior Court, cannot do anything 
in derogation of such an order has never 
been in dispute. On the earlier conclu- 
sion reached by me, it is this principle 
that is applicable to the present case and 
not the principle of an uncommunicated 
order of stay that has been set at rest 
by the Supreme Court in Mulraj’s case, 

12. I will also assume that respondent 
No. 1 had not entered appearance on 27- 
6-1979 and had no knowledge of the or- 
der of stay made by this Court on that 
day and examine whether the writ pe- 
tition should be thrown out without exa- 
mining the merits as contended for the 
respondents. 


13. The petitioner made an applica- 
tion for a certified copy of the order 
made by respondent No. 1 on the very 
day he made the order. He was supplied 
with a certified copy of the order on the 
next day ie. on 25-6-1979. On the very 
next day ie, on 26-6-1979, the peti- 
tioner presented this writ petition. He 
had approached this Court well before re- 
spondent No. 1 could legally make a de- 
claration and the election could be com- 


pleted. Any: delay in dealing with the | 


se 
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case of the petitioner, granting an order 
of stay and its communication are all 
atiributable primarily as an act of this 
Court if not the act of respondent No. 1 
and in such circumstances it is the duty 
of this Court to apply the legal maxim 
actus curie neminem gravabit — An 
act of the Court shall prejudice no man. 
Any failure to apply the said legal 
maxim and accept the extremely techni- 
eal contentions of the respondents would 
defeat the very object, content and effi- 
cacy of the high prerogative writs exer- 
cisable by a High Court under our Con- 
stitution and make justice a mockery. I 
have therefore no hesitation in rejecting 
the contention of the respondents and 
hold that the case of the petitioner re- 
quires to be examined on merits. I there- 
fore now proceed to examine the merits 
of the case. 

i4. Sri Venkataranga Iyengar next 
contended that the failure to furnish the 
name of the father of the petitioner and 
his address in the nomination paper, was 
not a defect of a substantial character. 
In support of his contention, Sri Ven- 
kataranga Iyengar relied on the ruling 
of the 2nd Election Petitions Commission 
(Punjab) in S. R. Lewis v. C. E. Gibbon 
reported in Doabias Indian Election 
Cases at page 259 of Vols. I and I. 


15. Sub-rule (c) of R. 3 of the Rules 
enjoins a Returning Officer to reject a 
nomination paper if it has not been duly 
completed and such defect or irregularity 
is of a ‘substantial character’. The word 
‘substantial character’ has not been de- 
fined in the Act and the Rules, In the 
context, the word ‘substantial character’ 
can only mean essential or an important 
requirement. By using the word ‘sub- 
stantial character’, the rule making 
authority intended that certain details 
though provided in the form of nomi- 
nation paper were not essential or im- 
portant. The provisions in the form re- 
quiring certain particulars to be furnish- 
ed have been made to easily identify or 
locate the name of the candidate and the 
proposer. 


16. The form requires two Councillors 
to propose the name of another Council- 
lor to the office of the President. The 
number of Councillors in any Municipal 
Council is limited. On failure to furnish 
the name of the father of candidate or 
his address, no one can say that it is 
difficult to identify or locate the candi- 
date or the proposer. [In these circum- 
stances, I have no hesitation in holding 
that the failure to furnish the name of 
the father of the petitioner and his ad- 
t of a substantial 
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character, In S. R. Lewis’s case, the 
Election Commission has taken a simi- 
lar view. I am in respectful agreement 
with the view taken in Lewis’s case. In 
this view, it has to be held that re- 
spondent No. 1 in rejecting the nomina- 
tion of the petitioner has committed a 
manifest illegality resulting in substan- 
tial injury and failure of justice to the 
petitioner and his order therefore re- 
quires to be quashed and a mandamus 
issued to him to accept the nomination 
of the petitioner and proceed with the 
elections. From the above, it necessarily 
follows that the declaration made by re- 
spondent No. 1 on 27-6-1979 declaring 
respondent No. 2 as elected also requires 
to be quashed. I therefore quash the or- 
der dated 24-6-1979 of respondent No. 1 
rejecting the nomination paper of the 
petitioner (Exhibit B) and the declara- 
tion made by him on 27-6-1979 declar- 
ing respondent No, 2 as elected (vide 
certified copy produced by respondent 
No. 2 along with his memo dated 29-6- 
1979) and direct respondent No. 1 to ac- 
cept the nomination paper of the peti- 
tioner as a valid nomination paper, in- 
clude the same in the list of valid nomi- 
nation papers and hold elections to the 
office of the President on a date to be 
fixed by him and complete the same in 
accordance with law but without issuing 
a fresh calendar of events. 

17. Rule issued is made absolute. 

18. In the circumstances of the case, 
I direct the parties to bear their own 
costs. 

19. Let a copy of this order be com- 
municated to respondent No, 1 within 
3 days from this day. 

Petition allowed. 


AIR 1980 KARNATAKA 75 


D. M. CHANDRASHEKHAR, C. J. AND 
K. S. PUTTASWAMY, J. 


Smt. N. Pariyakkal and others, Peti- 
tioners v. The Co-operative Tourist and 
Transport Society Ltd. and another, Re- 
spondents. 


Civil Revn. Petn, No. 2321 of 1978, D/- 
3-4-1979. 

(A) Civil P. C. (5 of 1908), Ss. 38, 39, 
115 — Court M which passed decree 
transferring it suo motu fer execution to 
court C — No application for transfer — 
Exercise of jurisdiction by court C is ir- 
regular and not vitiated. ILR (1978) 2 
Kant 1112 (Kant), Overruled. (Karnataka 
Rent Control Act (22 of 1961), S. 3 (d) 
(as amended by Act (31 of 1975) and 
S. 21). 
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Where a court does not: lack inherent 
jurisdiction, but has irregularly assumed 
Jurisdiction it is well settled that the 
proceedings before it are not vitiated. 
Where the court of Munsiff thinking 
that in view of the amended law he is 
not competent to execute eviction decree 
passed by him and thus transfers it to 
the Court of Civil Judge in absence of 
an application by the décree-holder, 
there is, at the highest irregular assump- 
tion of jurisdiction by the transferee 
court and there was no inherent lack of 
jurisdiction for the transferee court to 
execute the decree. The exercise of 
jurisdiction by the transferee court, in 
such circumstances therefore, is not 
vitiated. ATR 1956 SC 87 and AIR 1943 
Mad 449, Followed. ILR (1978) 2 Kant 
1112, Overruled. (Para 10) 


(B) Karnataka Rent Contre] Act (22 of 
1961), S. 3 {d} (as amended by Act 31 of 
1875) and S. 21 — “Court” — Change im 
definition by Amendment — Effect — 
Application for execution of eviction 
decree pending before Court of Munsiff 
— Does not stand statutorily transferred 
to Court of Civil Judge. ILR (1978) 2 
Kant 1112, Appreved. (Para 8) 


Cases Referred : Chronological Paras 
ILR (1978) 2 Kant 1112 1, 5,-8, 10, 11 
(1968) 2 Mys LJ 255 7 
AIR 1956 SC 87 10 
AIR 1943 Mad 449 10 


N. Ramalingaswamy, Petitioner No. 2 
in person; K. Belliappa (for No. 1) and 
H. S. Rama Rao (for No. 2), for Respon- 
dents, | 


CHANDRASHEKHAR, C. J.:—. This 
revision petition has been referred to a 
Division Bench by Rama Jois, J., as he 
doubted the correctness of the view 
taken by Malimath, J., in Ex. S. A. 
No, 43 of 1977* regarding the jurisdic- 
tion of the Court of the Civil Judge to 
execute a decree for eviction transfer- 
red to that Court by the Court of. the 
Munsiff which had passed that decree. 


2. The facts of the case are briefly 
these: The petitioners herein had filed 
an application under Section 21 of the 
Karnataka Rent Control Act, 1961, 
(hereinafter referred to as the Act) for 
eviction of respondent-1 herein, the Co- 
operative Tourist and Transport Society 
Ltd., in H. R. C. No. 723 of 1971 on the 
file of the Additional First Munsiff, Ban- 
galore who granted a decree for evic- 
tion. Later, the petitioners filed an exe- 
cution application, Ex. Case No. 623 of 


1975, in the same Court. During the. 





*Reported in ILR (1978) 2 Kant 1112: _ 
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pendency of the execution proceedings, 
the Karnataka Rent Control (Amend- 
ment) Act, 1975 (Karnataka Act No. 31 
of 1975) (hereinafter referred to as the 
Amendment Act) came into force. The 
Amendment Act amended the definition 
of the word ‘Court’ occurring in S. 3 (d) 
of the Act. The effect of such amend- 
ment is that the Court having jurisdic- 
tion for the purpose of the Act in the 
City of Bangalore, is the Court of the 
Civil Judge and not the Court of the 
Munsiff. The Amendment Act also pro- 
vided for transfer of proceedings under 
the Act pending in the Court of the 
Munsiff to the Court of Civil Judges in 
the City of Bangalore. 


3. The learned Munsiff before whom 
the execution proceedings were pending, 
seems to have taken the view that as a 
result of such amendment he ceased to 
have jurisdiction to execute the decree 
for eviction passed by him and that such 
decree could be executed only by the 
Court of the Civil Judge. In that view 
he transferred the execution petition fil- 
ed by the present petitioners, to the 
Court of the Civil Judge, Bangalore. 

4. Thereafter the learned Civil Judge 
proceeded to execute the decree and 
issued a warrant for delivery of the 
petition premises. Respondent-2 offered 
obstruction to the execution’ of that war- 
rant. His objection was overruled by 
the learned Civil Judge, against whose 
order respondent-2 preferred an appeal, 
Ex. Appeal No. 19 of 1977, to the learn- 
ed District Judge. As that appeal was 
dismissed, respondent-2 came up in revi- 
sion in C.R.P. No. 127 of 1978. On 23-3- 
1978 this Court dismissed that revision 
petition observing: 

“Sri. Albal, learned counsel for the 
petitioner, prayed that some reasonable 
time be granted for the petitioner to 
vacate the premises. He submitted that 
his client had automobiles of his cus- 
tomers stationed in the premises for re- 
pairs and that immediate eviction would 
seriously hamper his business and ex- 
pose him to hardship. Having regard to 
circumstances stated by Sri. Albal, I 
grant time till 31st of May 1978 to the 
petitioner to surrender and yield up pos- 
session of the premises, which if he fails 
to do respondents would be at liberty to 
obtain possession by the process of the 
executing court. Subject as aforesaid, 
this petition is rejected at the admission 
stage.” 

A petition filed by present respondent-2 
for review of the aforesaid order, was 
subsequently withdrawn by him and the 
review petition was dismissed as with- 


re 
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5. As respondent-2 did not vacate the 
petition premises, the petitioners moved 
the learned Civil Judge to issue the 
nécessary process for putting them in 
possession of the petition premises, At 
that stage respandent-2 filed I. A. No. 22 
wherein he raised, inter alia, an objec- 
tion that the Court of the Civil Court 
had no jurisdiction to execute the decree 
and it was only the Court of the Mun- 
siff which had jurisdiction to do so. That 
objection found favour with the learned 
Civil Judge who held that in view of 
the ruling of this Court in Ex. S. A. 
No. 43 of 1977* (B. M. L. N. Raju v. 
N: T Neela Kantaiah) he had no juris- 
diction to execute that decree. He dis- 
missed the execution petition leaving it 
open to the petitioners to make a fresh 
application for execution in the Court of 
the Munsiff. 


-§. The aforesaid order of the learned 
Civil Judge is impugned in this petition. 
Though Sri H. S. Rama Rao, learned 
counsel for reSpondent-2, urged several 
contentions, the only question which, 
in our opinion, arises for determination 
in this revision petition, is whether or 
not the Court of the Civil Judge had 
jurisdiction to execute the decree which 
had been transferred to that Court. 


7. In Meenakshamma v. Modur Rang- 
amma (1968 (2) Mys LJ 255), this Court 
held that a decree for eviction made 
under the provisions of the Act, is exe- 
cutable under the provisions of the Civil 
P. C. Hence, in order to determine in 
which Court such a decree passed before 
the Amendment Act came into force, 
should be executed after coming into 
force of the Amendment Act, the provi- 
sions of Civil P. C. should be looked in- 
to. Section 37 C. P. C. defines the ex- 
pression ‘court which passed the decree’, 
According to that definition the Court of 
first instance which passed the decree is 
undoubtedly such Court. According to 
that definition, where such Court of first 
instance has ceased to exist or to have 
jurisdiction to execute it, the Court 
which, if the suit wherein the decree 
was passed was instituted at the time of 
making the application for the execution 
of the decree, would have jurisdiction 
to try such suit, should be regarded as 
the Court which passed the decree. The 
Court of the Munsiff in Bangalore City 
which passed the decree for eviction, has 
not ceased to exist. There is nothing in 
the Amending Act which, expressly or 
by necessary implication, takes away 
_the jurisdiction of that Court to execute 
a decree for eviction which it had pass- 
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ed before the Amendment Act came in- 
to force. Hence, in the present case the 
decree for eviction could have been exe- 
cuted by that Court and it did not lose 
the jurisdiction to do so even after the 
Amendment Act came into force. 


8 We agree with the view taken by 
Malimath, J., in Ex. S., A. No. 43 of 1977: 
reported in ILR (1978) 2 Kant 1112 that 
execution proceedings on an application 
for executing such decree for eviction 
pending in the Court of the Munsiff im- 
mediately before the coming into force 
of the Amendment Act, did not stand 
statutorily transferred to the Court of 
the Civil Judge, and that the learned 
Munsiff should not have transferred 
such decrees to the Court of the Civil 
Judge. -But the question still is where 
the Court of the Munsiff, has, on an 
erroneous understanding of the legal 
position, transferred such execution peti- 
tion to the Court of the Civil Judge, 
whether the latter Court has no juris- 
diction to execute that decree. In Ex. 
S. A. No. 43 of 1977: reported in ILR 
(1978) 2 Kant 1112 Malimath, J., has 
held that in such a situation the Court 
of the Civil Judge has no jurisdiction to 
execute such decree and the execution 
proceedings should go back to the Court 
of the Munsiff. With great respect to his 
Lordship, it appears to us that he has 
not considered the provision in Sec. 38 
C. P. C. that a decree may be executed 
either by the Court which passed it or 
by the Court to which it is sent for exe- 
cution. If the Munsiff who passed the 
decree has sent it to the Court of the 
Civil Judge for execution, Section 38 
C. P. C. empowers the latter Court to 
execute the decree. 


9. However, Sri Rama Rao contended 


that it is only when a decree has been. 


validly transferred under Section 39 
C. P. C. the transferee Court will have 
jurisdiction under Section 38 C. P. C. 
to execute that: decree, that under sub- 
section (1) of that section the learned 
Munsiff could . have transferred the 
decree to the Court of the Civil Judge 
only on an application by the decree- 
holder for such transfer and that in the 
present case there was no such applica- 
tion by the decree-holder. It was also 
contended by Sri Rama Rao that the 
learned Munsiff could not have trans- 
ferred the decree suo motu under sub- 
section (2) of that section because that 
sub-section empowers the Court which 
passed the decree to transfer it to any 
subordinate Court of competent jurisdic- 
tion and that in the hierarchy of Courts 


the Court of the Civil Judge is. not sub- . 
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ordinate to the Court of the Munsiff, but 
is a Court of higher rank. 


10. In the present case there is no 
dispute that the Court of the Civil 
Judge is a Court of competent jurisdic- 
tion for the purpose of Sec. 39 C. P. C. 
as it has after the Amendment Act, 
jurisdiction to try an application for 
eviction under Section 21 of the Act. 
But, no application seems to have been 
made by the petitioners in the Court of 
the Munsiff for transfer of the decree to 
the Court of the Civil Judge. Even so, 
the question is when the Court of the 
Munsiff transfers suo motu to the Court 
of the Civil Judge an application for 
execution of a decree for eviction pass- 
ed by it (the Court of the Munsiff) on 
an erroneous understanding of the legal 
position as to the Court which has juris- 
diction to execute such decree, has the 
Court of the Civil Judge no jurisdiction 
to execute the decree. There is a well 
recognised distinction between inherent 
lack of jurisdiction and irregular as- 
sumption of jurisdiction. Where a Court 
does not lack inherent jurisdiction, but 
has irregularly assumed jurisdiction, it 
is well settled that the proceedings be- 
fore it are not vitiated. Under sub-sec- 
tion (1) of Section 39 C. P. C. the Court 
of the Munsiff was competent to trans- 
fer the decree to the Court of the Civil 
Judge if the decree-holder had made an 
application for such transfer and on 
such transfer the Court of the Civil 
Judge would have jurisdiction under 
Section 38 C. P. C. to execute the decree. 
In the present case when the Court of 
the Munsiff transferred the decree to the 
Court of the Civil Judge in the absence 
of an application by the decree-holder, 
there was, at the highest, irregular as- 
sumption of jurisdiction by the Court of 
the Civil Judge and there was no in- 
herent lack of jurisdiction for the Court 
of the Civil Judge to execute the decree. 
That the exercise of jurisdiction by the 
Civil Judge in such circumstances, is 
not vitiated, is clear from the decision in 
Merla Ramanna v. Nallaparaju (AIR 
1956 SC 87) wherein the Supreme Court 
quoted with approval the following ob- 
servations of the Madras High Court in 
Balakrishnayya v. Linga Rao (AIR 1943 
Mad 449 at p. 453): 


“We consider that the true effect of 
Section 39 is to recognise the transferee 
Court as having inherent jurisdiction, to 
sell or deliver properties situate within 
its territorial limits, but only that the 
jurisdiction is to be invoked by the ma- 
the section. From 


Tourist & Transport Socy, 


A.L R. 


order of transfer is merely an irregular- 
ity in the assumption of jurisdiction by 
the Tenali Sub-Court when proceedings 
were commenced in it, but that objec- 
tion not having been taken in the first 
instance, the judgment-debtor must be 
held to have waived it.” l 


In the present case also, objection as to 
the jurisdiction to execute the decree, 
was raised by respondent-2 before the 
learned Civil Judge more than two years 
after the decree was transferred to his 
Court from the Court of the Munsiff. 
However, Sri. Rama Rao submitted that 
objection as to the jurisdiction can be 
raised at any time and that since the 
legal position as to whether the Court 
of the Civil Judge had jurisdiction to 
execute the decree for eviction trans- 
ferred to it, was settled only by the rul- 
ing of Malimath, J., in Ex. S. A. No. 43 


of 1977*  respondent-2 could not 
raise such objection regarding juris- 
diction at any earlier point of 
time. We are unable to accept this 


explanation. The mere fact that the 
aforesaid ruling of Malimath, J., came 
later, was no ground for respondent-2 
not raising the objection as to the juris- 
diction at the earliest occasion. 


11. We hold that the decision of 
Malimath, J.. in Ex. S. A. No. 43 of 
1977* does not lay down the law 
correctly in so far that decision 
heid that the Court of the Civil 
Judge to which a decree for evic- 
tion was transferred by the Court of the 
Munsiff which had passed that decree, 
has no jurisdiction to execute that 
decree and we overrule that decision to 
that extent. 


12. In the result, we allow this revi- 
sion petition, and reverse the finding of 
the learned Civil Judge that he had no 
jurisdiction to execute the decree. The 
learned Civil Judge is directed to take 
back the execution case to his file and 
to proceed with it in accordance with 
law. 

13. We have not considered it neces- 
sary to pronounce upon the other con- 
tentions urged by Sri. Rama Rao in this 
revision petition. 

14. As the execution proceedings have 
been pending for a long time, we direct 
the learned Civil Judge to dispose of the 
execution petition very expeditiously. 

15. In this petition parties will bear 
their own costs. 

Revision allowed, 


*Reported in ILR (1978) 2 Kant 1112, 
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N. D. VENKATESH, J. 
Patil Shivayya, Petitioner v. Kavi- 


shetti Shankarappa Sugurappa and 
others, Respondents. 

Election Petn. No, 10 of 1978, D/- 
22-1-1980. 


(A) Representation of the People Act 
(1951), Ss. 94 and 128 — Secrecy of 
ballot — Meaning of. 


Secrecy of voting or secrecy of ballot 
means the fact to whom out of more 
than one contestant, an elector has cast 
his vote at a given election shall not 
be made known to the public. That is 
why Section 94 of the Act confers 32 
privilege on a voter to refuse to testify 
to whom he has cast his ballot, and 
_ Section 128 prohibits the persons from 
making known any information cal- 
culated to violate such secrecy. 

(Para 5) 


(B) Representation of the People Act 
(1951), Ss. 86 and 87 — Marked elec- 
toral rolls of a constituency — Tf ad- 
missible in evidence through Returning 
Officer as witness — If violative of 
principle of secrecy of voting — (Con- 
duct of Election Rules (1961), R. 93 — 
Applicability) — (Civil P. C. (1968), 
S. 151). | 


An election petitioner filed an interim 
application under S. 151 Civil P. S&S 
seeking permission to get on record 
the marked electoral rolls maintained 
by the Polling Officers of the Polling 
booth in the constituency through 
the Returning Officer of the consti- 
tuency while he was being examined as 
his witness with a view to prove his 
allegation of voting by impersonation. 


Held that the application should be 
allowed. The marked electoral rolls used 
by the Presiding Officers of polling 
booths or polling stations at an election 
would only show whether franchise 

has been exercised by or in the name 
` of the person whose name finds a place 
in the electoral roll. Beyond that noth- 
ing else can be known. It is not pos- 
sible to know from these electoral rolls 
whether the person who had cast his 
vote had voted for a particular candi- 
date or symbol. In the circumstances, 
it cannot “be said that permitting the 
petitioner to get the marked electoral 
rolls on record as evidence would be 
violative of the principle of the secrecy 
of voting. Rule 93 of the Conduct of 
Election Rules, 1961 does not apply to 


KSB 
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the facts of the case. AIR 1975 SC 701, 


Disting. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1975 SC 701 . l 6 
AIR 1975 SC 2117 5 


K. Channabasappa and S. S. Koti, 
for Petitioner; K. J. Shetty and B, V. 
Deshpande (for No.. 1), Suresh 5. 
Joshi (for No. 2) and Advocate-General 
(for No. 4), for Respondents. 


ORDER: — The petitioner has filed 
I. A, IV. it purports to be an applica- 
tion under S. 151 of the Civil P. C. 
He seeks permission to get on record 
the marked electoral rolls maintained 
by the Polling Officers of the Polling 
Booths situated at Ilkal town through 
his witness P. W. 14, Sri Thamanna 
Gowda Thammanna Gowda Patil. This 
witness who is being examined by the 
petitioner is the 4th respondent in the 
election petition. He was the Returning 
Officer of the constituency at the time 
of the election in question. 

2, The facts leading to the filing of 
this LA. IV may briefly be stated: 

The petitioner has called in question 
the election of the first respondent tn 
the Karnataka Legislative Assembly 
from the Hunugund Assembly Consti- 
tuency No. 216 in the General Elec- 
tions held in the month of Feb. 1978. 
He is challenging the election on four 
grounds, namely: 

(i) that the first respondent had 
committed corrupt practices by unduly 
influencing the voters and interfering 
with the free exercise of their electoral 
rights; 

(ii) that he had committed corrupt 
practices by incurring or authorising of 
expenditure in contravention of S. 77 
of the Representation of the People 
Act, 1951 (the Act); 


(iii) that there owas large scale im- 
proper reception of votes and as well 
as reception of votes which were void; 
and 


(iv) that in the matter of counting of 
votes the Returning Officer had failed 
to make proper arrangements and had 
violated the mandatory provisions vf 
the rules. 


Elaborating the third ground of attack 
it is stated in the petition that there 
was large scale voting by impersona- 
tion at the polling booths situated in 
Ilkal town. It is stated that the sup- 
porters of the Ist respondent had 
manoeuvred to see that votes are casi 
in: the names of dead persons, and in 
the names: of those who were not at 


'. ed- to’ violate such secrecy, Violation of 


80 Kant. 


Ilka] town on the date of poll. He has 
furnished a list of such names at sche- 


dules E. F.G. and H to the petition, 
He has let in some oral evidence in 
support of these averments. He has 
also summoned the marked electoral 


rolls used at the time of the polling at 
the polling stations of Ilkal town. These 
electoral rolls have been’ sent to the 
Court by the District Election Officer 
pursuant to the summons issued te 
him. While examining P. W. 14 the 
petitioner wanted to get those marked 
electoral rolls on record as a piece of 
documentary evidence in proof of the 
allegation of voting by impersonation, 
At that stage objections were raised 
on behalf of the first respondent for 
getting on record these electoral rolls 
stating that they were privileged docu- 
ments and should not be permitted, as 
a matter of course, to get them on 
record as evidence in the case. The 
learned counsel for the 1st respondent 
sought for time to file objections in 
writing in this connection. After hear- 
ing both the sides the petitioner was 
directed to file an interlocutory appli- 
cation stating what all documents, out 
of the ones sent by the District Elec- 
tion Officer in sealed packets, he wants 
to be brought on record as evidence 
through the witness under examination 
(vide order passed by this Court on 
7-12-1979 in the deposition sheet of 
P. W. 14). Accordingly I A. IV has 
come to be filed. The Ist respondent 
has filed his objections in writing also, 


3. The objection raised by the ist 
respondent is sought to be sustained 
mainly on the ground that permitting 
the petitioner to get the marked elec- 
toral rolls on record as evidence in the 
case would result in infringing the 
“secrecy of voting’. The learned 
counsel for the ist respondent based 
his arguments relying on S. 94 of the 
Act read with R. 93 of the Conduct of 
Election Rules, 1961 (the Rules). 


.4, Under S. 94 of the Act “no wif- 
ness or other person shall be required 
to state for whom he has voted at an 
election.” This salutary principle is in- 
corporated in our Election Law to pre- 
serve the secrecy of voting by ballot. 
Based .on this principle S. 128 of the 
Act enjoins on all those connected 
with the recording or counting of 
votes to maintain the secrecy of voting 
and forbids them from communicating 
to any person any information calculat- 
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this -provision is. punishable as -pro-s 
vided under sub-s. (2) of S. 128. 


5. Secrecy of voting or secrecy of 
ballot means the fact to whom out of 
more than one contestant, an elector 
has cast his vote at a given election 
shall not be made known to the public, 
That is why S. % of the Act confers a 
privilege on a voter to refuse to testify 
to whom he has cast his ballot, and 
S. 128 prohibits the persons from 
making known any information cal- 
culated to violate such secrecy. One of 
the ways by which it is possible to 
know to whom a particular person has 
cast his vote is by opening the ballot 
boxes and examining the ballot 
papers. Courts have held that it being 
important to maintain the secrecy of 
the ballot which is sacrosanct, inspec- 
tion of ballot papers should not he 
allowed on frivolous, vague, and indefi- 
nite grounds (See Bhabhi v. Sheo 
Govind, AIR 1975 SC 2117). 


6. Now the question is, would the 
secrecy of the ballot be violated if ths 


petitioner is permitted to get the 
marked electoral rolls on record as 
evidence? The marked electoral rolls 


used by the Presiding Officers of pob 
ling booths or polling stations at an 
election would only show whether 
franchise has been exercised by or in 
the name of the person whose name 
finds a place in the electoral roll. Be- 
yond that nothing else can be known. 
It is not possible to know from these 
electoral rolls whether the person who 
had cast his vote had voted for a 
particular candidate or symbol. In the 
circumstances it cannot be said tha‘ 
permitting the petitioner to get the 
marked electoral rolls on record = as 
evidence would be violative of the 
principle of the secrecy of voting. The 
ist respondent also cannot draw any 
inspiration in this connection 
R. 93 of the Rules. That rule merely 
provides that packets of unused ballot 


papers with counterfoils attached 
thereto, the packets of used ballot 
papers, the packets of counter-foils of 


used ballot papers, the packets of the 
marked copy of the electoral roll, and 
the packets of the declarations by elec- 
tors and the attestation of their signa- 
tures, while these packets are in the 
custody of the District Election Officer 
or the Returning Officer, shall not be 


opened and their contents shall not be 
‘inspected or produced before any per- 
tha 


son: òr- authority 


except 
order of a Com 


under 












from — 


*& 
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; election is over.. the, materials referred © 


to above and used in the election will, 


in the first instance, be kept with the, 


Returning Officer in sealed packets and 
\thereafter, in the normal course, will 
be transmitted to. the District Election 
Officer. They are required to be pre- 
served as there would be a likelihood 


of the election of a returned candidate. 


being called in question before a Com- 
petent Court ‘or Tribunal. Therefore, 
this Rule enjoins that the sealed pac- 
kets containing the aforesaid mate- 
rials shall not be lightly: meddied with 
while in the custody of the aforesaid 
authorities except under the orders of 
a Competent Court. Rule 93 does not 
apply to the facts of this case. The 


learned counsel for the ‘st. respondent — 
reliance on some decisions in“ | 


placed 
cluding Ram Surat Singh v. Harish 
Chandra. Mahato,. (AIR 1975 SC 701) 
while arguing that permitting the 
petitioner to get the marked electoral 
roll, without there being a prima facie 
case, without permitting the ist re- 
spondent to adduce 
ence, and without there being material 
facts and particulars in this respect in 
the election petition, would be viola- 
tive of the principle of secrecy. of bal- 
lot. But, in those cases. what was 
sought for was inspection of the ballot 
papers or. counter-foils thereof.. It is 
true, as already stated above, that 
such inspection of the: ballot papers or 
counter-foils should not be permitted 
-for the mere asking. That stage has 
not yet been reached in the instant 
case. 


4. For the reasons ETE E above 
I. A. IV is allowed overruling the ob- 
jections of 1st respondent. No‘ costs. 

Application ` allowed. 
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K. S. PUTTASWAMY, J. 

B. Krishna Bhat and ete. 5 Petitioners 
v. The Supdt. i -Police and etc., Re- 
spondents. 

Writ Petns. Nos. 1781, 3139, 12579: and 
. 12580 of.. 1979, D/- 17- i 1980, 


~ Constitution of ` ‘India, | Arts. 226 and 


227 ——'-Writ petition — - Plea of mala ” 


fides “æ Duty of- Court, 


Any ` action ` of | an authority | even. 
though, the same. is’ within its : power, 


BX/BX/A779/80/CWM 
1980. Kant. (6 M G2 


_B. Krishna.: Bhat’ v,.Supdt. of -Polica 


SC 1889, Disting. 


his rebuttal evid- ' 


.12580 of 1979), 


“Thilak Hegde and P. R. Ramesh — 


. tion called 


- after referred 


‘1960 (Karnataka 


-inafter referred 


7 Kant.. 62 


if actuated by ` eats 
either. by director circumstantial evi- 
dence; is liable to be struck down 


under Art..226 of the Constitution, In 


examining a plea of mala fides the 
Court must necessarily have regard to 
the object of the statute conferring 
power. and whether the power con- 
ferred has been exercised for the pur- 
poses and object of the statute or: for 
any other purpose. AIR 1964 SC. 72, 
AIR 1974 SC 555, Rel. on; AIR 1979 
(Para . 15) 
Held on facts and circumstances that 
the investigation by the Police and the 
prosecution of the petitioners was. mala 
fide and was a case of misusing: the 
legal powers vested in them under the 


Cr. P.C (Para 17) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1889 14, 15 
AIR 1974 SC 555 : 1974 Lab IC 427 
14; 15 
AIR 1970 SC 786: 1970 Cri LJ 764: 
1970 All LJ 1348 9, 15 
AIR 1964 SC 72 - 15 


B. V. Deshpande (in W. Ps. Nos, .1781 
and 3139 of 1979) and T. S. Rama- 
chandra (in W. Ps. Nos. 12579 and 
` for Petitioners; Anna- 
danayya Puranik, Ist Addl. Govt. Ad- 
vocate (for Nos. 1 and 2) and .B. 
(for 
No. 3), for Respondents, 

. ORDER: All these cases which 
are closely interlinked, heard together, 
can be conveniently disposed of by a 
common order and, therefore, I pro- 


. pose to dispose of them by a common 


order. 


2 Some time -in 1969, an Associa- 
as Karnataka Young Wri- 
and Artists’ Association (herein- 
to as ‘the Association’) 
registered under the provisions of the 
Karnataka Societies Registration Act of: 
Act No. 17 of ede 
and a Co-operative Society called ' 

the Writers -and Artists’ House Build- 
ing Co-operative Society Limited (here-- 
to as ~ ‘the Society’) 
registered under the provisions of ` the 
Karnataka ` Co-operative Societies Act 
of 1959 (hereinafter referred to as ‘tha 
Act’) were formed, inter alia, with the 
object of acquiring lands, forming sites 
and distributing the sites to the mem- 
bers’ of the Society. The Society has 
on its rolls about 2,000 members,. 


ters’ 


fides, established : 


one. 
of them ae one Sri S Sitaram, who 


$2 Kant, 


is respondent No. 3 in Writ Petition 
No. 1781 of 1979. Sriyuths: B, Krishna 
Bhat and R. Rangaraco, who are the 
petitioners in Writ Petns. Nos. 1781 
and 3139/1979 respectively were the 
Secretary and the Joint Secretary of 
the Association and Society respective- 
ly at the material time. 


3. On 1-12-1975 Sri Sitaram lodged 
a complaint before the Inspector of 
Police, Basavanagudi, inter alia, stating 
that Sri Krishna Bhat had played 
fraud on the members and has cheated 
them. He also alleged that Sri Krishna 
Bhat had fabricated the accounts of 
the Association and the Society and 
had misappropriated their funds. On 
these allegations Sri Sitaram requested 
the. said Inspector to initsate proceed- 
ings against Sri Krishna Bhat under 
the Criminal law of the country. On 
receipt of that complaint, the Inspector 
of Police, registered a case in Crime 
No. 309 of 1975 under Ss. 406, 409 and 


420 of the I. P. C. against Sri Krishna ` 


Bhat and started his investigation 
which was later transferred to a spe- 
cialised investigating - agency called the 
Corps of Detective (Fraud Branch) 
(hereinafter referred as to ‘COD’) 
whose Supdt. and Inspector that are 
in-charge of that crime have, there- 
fore, been impleaded as respondents I 
and 2 in these cases, In the course of 
their investigation, the Inspector of 
Police, Basavanagudi, as also respon- 
dents 1 and 2 have virtually seized all 


the documents of the Association and 
the Sociey which were under the 
management of the Government for 


some time. 


4. On the basis of the complaint 
given by Sitaram and on the investiga- 
tion conducted thereto the COD repre- 
senting the State filed as many as eight 
criminal cases against the petitioners 
in Writ Petns. Nos. 1781 and 3139 of 
1979 for offences alleged to have been 
committed by them under the various 
provisions of the I. P. C., which were 
naturally contested by them. Even 
though all these cases have proved 
abortive, the COD - has neither ended 
its investigation in Crime No. 309 of 
1975 nor it has decided not to file fur- 
ther cases before the Courts. Some of 
the records that had been produced 
in the above cases are stated to have 
been returned, but a large number of 
documents seized from the Association 
and the Society have not been return- 
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ed to them in spite of repeated de- 
mands. In these circumstances Sriyuths 
B. Krishna Bhat and R. Rangarao, haya 
moved this Court in Writ Petns. Nos, 
1781 and 3139 of 1979 for a writ in the 
nature of mandamus te restrain 
respondents .1 and 2 from further in- 
vestigating the case in Crime No. 309 of 


1975 and launching further prosecu- 
tions against them. In the other two 
writ petitions viz, Writ Petns. Nos. 


12579 and 12580 of 1979, the Association 
and the Society have sought for a 
mandamus to the respondents to return 
all the documents that are still avail- 
able with them. With this general 
background that is common ito all the 
cases, I will notice the specific material 
allegations in the two sets of cases, the 
justification pleaded and then deal with 
the contentions in those cases in that 
order. 


&. The petitioner in Writ Petn, 
No. 1781 of 1979 has alleged that . he 
was summoned to the chamber of the 
then Minister for Co-operation Sri 
K. H. Ranganath on 25-8-1976 in 
connection with. the. affairs of the 
Society. He has asserted that the dis- 
cussion between him and Ranganath 
was not cordial but was provocative 
and abusive and that there were many 
hot exchanges between them, at the end 
of which the Minister asked him to 
leave his chamber, He states that im- 
mediately he left the chamber, he was 
encircled by high ranking Police Offi- 
cers and top officials of the department 
of Co-operation and was served with 
an order of detention under the Main- 
tenance of Internal Security Act of 
1971 (Central Act No. 26 of 1971) 
(hereinafter referred to as ‘MISA) that 
was then in force and that he was 
taken to his residence and the office of 
the Society at which places, the said 
officers raided and ransacked the re- 
cords and thereafter he was kept as a 
MISA detenu in Central Jail till 22-3 
1977. He has asserted that the action 
of the authorities was at the instance of 
Sri Ranganath. 


6. The other material allegations 
made by this petitioner are contained 
in paras 22 ‘and 23 of his petition and 
it is useful to reproduce’ the relevant 
portions thereof and they read thus: 

“From the facts as stated in Exhi- 
bit-A the COD Police under the super- 
vision of respondents 1 and 2 could’ 
very well have sent the consolidated 


1980 
charge-sheet and close the entire in- 
vestigation. The petitioner respectfully 


submits that the entire case is politi- 
cally motivated and at the behest of 
the then Minister for Co-operation as 
stated earlier and of the active help of 
the disgruntled members of the Asso- 
ciation. Cases after cases are invented 
and picked up and sent to the Court in 
instalments just to harass and humt 
liate the petitioner. There is absolutely 
no reason or explanation as to why 
the police have kept up the investiga- 
tion alive and did not send the charge- 
sheets at a stretch. These actions on 
the part of the investigating  officers= 
respondents 1 and 2 clearly show their 
mala fide intentions in -harassing the 
petitioner and with innumerable 
charge-sheets by misusing their legal 
power of investigations, | 


© “The observation as stated in the 
earlier paragraph made by the Metro- 
politan Magistrate while discharging 
the petitioner clearly bear out the mala 
fide nature and action of the investi- 
gating officers — respondents 1 and 2. 
The petitioner apprehends out of tha 
same F.I. R. Exhibit-A, respondents I! 
and 2 are about to invent many moré 


cases and. send cases of frivolous 
nature.” 
7. Earlier, I have noticed that in 


all the 8 cases filed agaist them, the 
Criminal Court has discharged the 
petitioners in Writ Petns. Nos. 1781 and 
3139 of 1979. Against the order of dis- 
charge dated 22-3-1979 in C. C. No. 9 
of 1979 filed against Sri Krishna Bhat, 
the State has filed a criminal revision 
petition in Cr. R. P.: No. 411 of 1979 
before this Court and the same admit- 
ted on 7-9-1979 is still pending disposal. 
In this view, I do not propose to refer 
to that case which arises out of an in- 
cident stated to have occurred on 
10-6-1976. In C. C. No. 504 of 1978, ths 
petitioners in Writ Petns. Nos. 1781 
and 3139 of 1979. were charged for 
offences under Ss. 408, 477-A read with 
' S. 34 of the I P. C. Among others, the 
charge against them stated that in be- 
tween 10-12-1973 and 29-3-1974, they 
as the office-bearers of the Society had 
collected share amounts and deposit 
advances from the members of the 
Society to the extent of Rs. 10,95,552-05 
on several dates and had misapproz 
priated the said amounts. On a consi- 
deration of the charge levelled and the 
records, the learned Magistrate by his 
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order dated 12-12-1978 held that the 
charge alleged against the petitioners 
was groundless and a trial of the case 
in which as many as 247 witnesses 
were cited would be a sheer waste of 
public time and money. In the absence 
of any challenge to the-said order by 
the State, the same has become final. } 
have referred to this case in particular 
for the reason that that was the sub- 
stance of the complaint made by Sri 
Sitaram against the petitioners which 
has been registered as Crime No. 309 
of 1975. In the other cases the Crimi- 
nal Court has expressed the same view. 


8. The allegations of the petitioner 
in Writ Petn. No. 3139 ‘of 1979, who 
was the co-accused in almost all the 
criminal cases,’ are to the same effect 
and, therefore, a narration of the alle- 
gations made by him is not called for. 


9. In Writ Petn. No. 1781 of 1979, 
respondents 1 and 2 have filed their 
return, which may be taken as their 
return in Writ Petn. No. 3139 of 1979 
also, At the threshold they have urg- 
ed that these writ petitions under Arti- 
cle 226 of the Constitution are not 
maintainable.. But, at the hearing, this 
contention was not rightly, pressed by 
them as the same is concluded by the 
ruling of the Supreme Court in S. N. 
Sharma v. Bipen Kumar Tiwari, AIR 
1970 SC 786. They have denied the 
allegation ‘of the petitioners that the 
action taken by them was at the in- 
stance of Sri Ranganath. They have- 
also denied the allegations of mala fides 
attributed by the petitioners against 
them and have asserted that all actions 
taken by them were in bona fide exer- 
cise of their power. They have alleged 
that the accounts of the Society with 
the transactions to the tune of Rs. 80 
lakhs were voluminous and it was not 
possible for them to file a consolidated 
charge-sheet in the matter, According 
to them, the accounts require a detail- 
ed examination by the auditors and 
thereafter by them and then only cases 
can be filed before the appropriate 
Criminal Court where it is open to the 
petitioners to defend themselves. On 
these grounds, they justify their action 
to proceed with the further investiga- 
tion in Crime No. 309 of 1975 and 
other crimes that might have been 
committed by the petitioners that may 


come to their light and the filing of 
further prosecutions before Criminal 
Courts, 
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10. Sri Ranganath, - against whom 
serious allegations have been made by 
Sri Krishna Bhat, has not filed his coun- 
ter denying the allegations made against 
him. A general denial by respondents 
l and 2 verified by an officer who is 
holding the post of respondent No. 1 as 
on 22-8-1979 cannot be a substitute to 
a denial by Sri Ranganath. Likewise, 
respondent No. 3 whose complaint has 
given rise to these proceedings and 
against whom also various allegations 


are made by two petitioners has not 
also filed his return, 

11. In Writ Petns. Nos. 12579 and 
12580 of 1979, the petitioners have 


alleged that there was no justification 
for the respondents to retain the re- 
cords after a lapse of more than four 
years. They have asserted that the re- 
cords retained are absolutely necessary 
for carrying on their legitimate acti- 
vities and they have refused to return 
them without complying with their de- 
mand. Both the petitioners have also 
filed’ a memo undertaking to make 
available for inspection such records as 
are necessary by the respondents of 
any other Police Officer at any time 
for investigation purposes. ‘ 

12. In their joint return, the respon- 
dents have denied the allegation that 
the records have been unnecessarily 
retained. They have asserted that the 
records are necessary for investigation 
of several offences alleged to have been 
committed by the petitioners in Writ 
Petns, Nos. 1781 and 3139 of 1979 and 
the prosecutions to be launched 
‘against them in the Crimmal Courts. 


-43. Sri B: V. Deshpande, learned 
counsel for the petitioners in Writ 
Petitions Nos. 1781 and 3139 of 1979, 


contended that respondents Nos. 1 and 
2-were misusing their legal powers mala 
fide and in these circumstances, this 
Court- should restrain them from 
misusing their legal powers. In support 
of his contention, Sri Deshpande 
strongly relied on the | ruling of the 
Supreme Court in Sharma’s case. 


14. Sri Annadanayya, Puranik, learn- 
ed Ist Additional Government Advo- 
cate, appearing for respondents 1 and 2 
contended that the action of the autho- 
rities was neither mala fide nor were 
they misusing their legal powers. Ela- 
borating his contention Sri Puranik 
maintained that the.plea of mala fides 
alleged by the petitioners was vague 
and ‘general and there was no justifi- 


B. Krishna Bhat v..Supdt. of Police 


‘Excise v. Jainson 


_Magistrate had no jurisdiction ‘to 


. decision of the 
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cation to restrain the authorities from 
investigating the offences and filing 
prosecutions before the Criminal Courts. 
In support . of his contention, Sri 
Puranik strongly relied on the rulings 
of the Supreme Court in E. P. Royappa 


'v. State of Tamil Nadu, . AIR 1974 SC 


555 and The Asstt. Collector of Central 
Hosiery Industries, 
AIR 1979 SC 1889. 


15. One Vijay - Shankar lodged a 
complaint on 10-4-1968 in Gorakhpur 
Police Station, inter alia, alleging that 
one Sri S. N. Sharma who was then 
functioning as the Additional District 
Magistrate (Judicial) Gorakhpur, had 
committed various offences punishable 
under the I. P. C. On that complaint, 
the Police registered a case and started 
investigation. On an application made 
by Sri Sharma on 13-4-1968 the juris- 
dictional Judicial Magistrate directed 
the Police not to proceed with the 
investigation, which was quashed by 
the High Court of Allahabad: exercising 
its inherent power under S. 561-A_ of 
the Cr. P. C. of 1898 that was then in 
force, on the ground that the Judicial. 
make 
such an order under S. 159 of the said 
Code. On appeal by Sri Sharma, the 
Supreme Court while affirming the said 
} High Court, dealing 
with ‘the contention of the appellant of 
possible misuse by the police and the 
remedy that is open to a person m 
such cases observed thus: 


“Counsel appearing on behalf of the 
appellant urged that such an interpre- 
tation is- likely to be very prejudicial 
particularly to officers of the judiciary 
who have to deal with cases brought 
up by the police and frequently give 
decisions which the police dislike. In 
such cases, the police may engineer a 
false report of a cognizable offence? 
against the Judicial Officer and may 
then harass him by carrying on a pro- 
longed investigation of the offence 
made out by the report. It appears to 
us that. though the Cr. P. C. gives to 
the Police unfettered power to investi- 
gate all cases -where they suspect 
that a cognizable offence has been com- 
mitted, in appropriate cases an aggriev- 
ed person can always seek a remedy 
by invoking the power of the High 
Court under Art. 226 of the -Consti- 
tution under which, if- the High Court 
could be convinced that the power of 
investigation has been exercised, by..& . 
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police officer ‘mala fide, the High Court 
can always issue a writ of mandamus 
restraining the police officer from mis- 
using: his legal powers, The fact that 
the Code does not contain any other 
provisions giving power to a Magistrate 
to: stop investigation by the police can- 
not be a ground for holding that such 
a power must be read in S. 159 of the 
Code.” 


Section 159 of the old Code which was 
interpreted by the Supreme Court in 
Sharma’s case and S. 159 of the new 
Cr. P. C. are in pari materia. So far as 
the powers of the Police, the scheme 
and object of the two codes are sub- 
stantially the same. In these circum- 
stances, the above principle enunciated 
by the Supreme Court in Sharma’s case 
continues to be valid and binding, Any 
action of an authority even though the 
same is within its power, if actuated 
by mala fides, established either by 
direct or circumstantial evidence, is 
liable to be struck down under Art. 226 
of. the Constitution. In examining a 
plea of mala fides the Court must 
necessarily have regard to the object 
of the statute conferring power and 
whether the power conferred has been 
exercised for the purposes and object 
of. the statute or for any other pur- 
pose (vide S, Partap Singh v. State of 
Punjab, AIR 1964 SC 72). In Royappa’s 
case the Supreme Court has only 
reiterated the principles enunciated in 
Partap Singh’s case. It is in the light 
of these principles, I have to examine 
whether the petitioners have made out 
a case for this Courts interference 
under Art. 226 of the Constitution and 
not in the light of the principles enun- 
ciated in Jainson Hosiery Industries’s 
ease, that has no bearing. | 


16. Earlier, I have pointed out that 
the serious allegations of mala fides 
alleged by the petitioners have not 
been denied . by Sri Ranganath, who 
- was the Minister for Co-operation at 
the material point. In the absence of 
such a denial by Sri Ranganath a4 
strong circumstance is made out by the 
petitioners against the action of the 
respondents, though the same cannot 
be said to have established the case of 
the petitioners. 


17. On the basis of the complaint 
made by Sri Sitaram as early as on 
1-12-1975, the contents of which I. have 
already referred, so far, the respon- 
dents had filed: as many as. seven cases 
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against the petitioners excluding the 
case that is the subject-matter of 


Cr.. R. P. No. 411 of 1979. Legally the 
respondents could have filed. only one 
case against the petitioners. Even Sita- 
ram could have filed a complaint be- 
fore a Criminal Court and prosecuted 
the petitioners. But still the respon- 
dents chose to file as many as eight 
cases for the last four years on the 
basis of the complaint made by Sri 
Sitaram and the investigation of the 
records seized by them. ‘Ordinarily a 
crime is a wrong which affects the 
security or well being of the public 
generally so that the public has an 
interest in its suppression. A crime js 
frequently a moral wrong in that it 
amounts to conduct which is inimical 
to the general moral sense of the com- 
munity’ (vide para 1, definition of 
crime, Vol. XI of the Halsbury’s Laws 
of England, IV Edn. (Criminal Law)). 
‘The purpose of the penal law is to 
express a formal social condemnation of 
forbidden conduct, buttressed by sanc- 
tions calculated to prevent it’ (vide 
Wechsler, ‘the Criteria of Criminal 
Responsibility’ 22 Un. of Chicago LR, 
374 (1955) extracted with approval by 
the eminent jurist. W. Friedman in his 
book ‘Law in a changing society’ Chap 
ter 6 ‘Criminal Law’). A person that 
has committed an offence cannot and 
should not escape a trial and punish- 
ment if ultimately found guilty of that 
offence. But, at the same time, a per- 
son cannot be exposed to an endless 
investigation and prosecutions in Cri- 
minal Courts and allow the Damoclean 
sword hanging over his head till his 
death in respect of one and the same 
crime alleged to have been committed 
by him in the absence of any valid 
grounds thereto. By any test and stan- 
dard, the period already occupied in 
the investigation of offences and ‘the 
number of cases already filed in which 
the petitioners have come unscatched 
from out of a complaint made by one, 
of the members whose motives is 
seriously challenged by the petitioners, 
justifies their claim that the investi- 
gation by the respondents and the 
possibility of prosecutions by them is al- 
most endless and may even turn out to 
be proposeless, as it has so far happen- 
ed. An. examination of all the circum- 
stances of the case reasonably leads +o 
the conclusion, that the investigation 
by the Police and the prosecution of 
the petitioners is mala fide and is. & 
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case of misusing the legal powers vest- 
ed in them under the Cr, P, GQ For 
these reasons, the petitioners in Writ 
Petns. Nos. 1781 and 3139 of 1979 are 
entitled to succeed. 


18. Sri T, S. Ramachandra, learned 
counsel for the petitioners in Writ 
Petns. Nos. 12579 and 12580 of 1979 
contended that the retention of the 
records and the refusal of the autho- 
rities to return them, is wholly unjus< 
tified. 

19. Sri Puranik, contended that the 
records are necessary for the comple- 
tion of the investigation and the prose- 
cutions to be launched by the respon 
dents against the petitioners in Wrif 
Petns, Nos. 1781 and 3139 of 1979. 


20. On the basis of my conclusion in 
Writ Petns. Nos. 1781 and 3139 of 1979, 
the petitioners in Writ Petns Nos. 
12579 and 12580 of 1979 are also enti- 
tled to succeed. But, I will assume that 
the petitioners in Writ Petns. Nos. 1781 
and 3139 of 1979 have not established 
their case and independently examine 
these cases on their own merits, 


21. The complaint of Sri Sitaram 
was against Sri B. Krishna Bhat, who 
was one of the office-bearers of the 
Society at that time and who is stated 
to be its President currentiy. The cases 
filed by the respondents were against 
the petitioners in Writ Petns. Nos. 1781 
and 3139 of 1979. For well over four 
years, the respondents have been in 
possession of the records, A perusal of 
the list of documents of the records 
seized, reveals that the respondents 
have seized practically all the, docu- 
ments of the Association and the So- 
ciéty. Even after hearing the elaborate 
arguments addressed by Sri Puranik, I 
am unable to appreciate as to why all 
the records of the Association and the 
Society should be indefinitely retained 
all in the name of investigation and 
filing prosecutions. Whatever may þe 
‘the setbacks in the functioning of the 
Association and the Society, there can- 
not be any justification to unnecessarily 


retain all their records and thus, para- - 


lyse their smooth working. Even if the 
respondents had any apprehension 
that the records would be tampered, 
by this time, they could have, as well, 
made photostat copies of all such 
documents and returned the originals 
to the petitioners. Whatever may be 
the result of Writ Petns. Nos, 1781 and 
3139 of 1979, I am clearly of the opin- 
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ion, that the retention of the records 
by the respondents is wholly unjusti- 
fied and their refusal to return them 
to the Association and the Society as 
demanded: by them is, without any 
justification and is manifestly illegal, 
For these reasons, the pettioners in 
Writ Petns, Nos. 12579 and 12580 of 
1979 are entitled to succeed, 

22. In the light of my above discus- 
sion, I make the following order: 

(a) In Writ Petns, Nos. 1781 and 
3139 of 1979, I issue a writ in the 
nature of mandamus to respondents 1 
and 2 from further investigating in 
Crime No, 309 of 1975 registered in 
Basavanagudi Police Station and filing 
any more prosecutions from out of the 
said crime against the petitioners. 

(b) In Writ Petns, Nos. 12579 and 
12580 of 1979, I issue a writ in the 
nature of mandamus to respondents I1 
and 2 to deliver to the petitioners all 
the records that have been seized from 
them and the records that have been 
subsequently obtained from them by 
the officials of the Co-operation Depart- 
ment that have been delivered and 
that are still available with them, with 
all such expedition as is possible in the 
circumstance of the case and in any 
event within a period of 30 days from 
the date of receipt of the order of this 
Court. 

23. Rule issued is made absolute in 
all these cases, ` 

24. In the circumstances of the 
cases, I direct the parties to bear their 
own costs. l 

25. Let copies of this order be com« 
municated to respondents 1 and 2 with- 
in 10 days from this day. Let a copy of 
this order be also furnished to the 
learned Government Advocate within 
the same time, 

Rule made absolute, 
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tion of amount of contribution under 
Section 45A — Dispute by employer — 
Corporation need not seek adjudication 
before Insurance Court. 


Where, in cases to which ‘provisions of- 


Section 45A are attracted, the Corpora- 
tion by an order made in accordance 
with that Section determines the amount 
of contributions payable and that claim 
is disputed by the employer, it would 
not be necessary for the Corporation to 
seek a resolution of that dispute before 
the Insurance Court. Such a claim is 
recoverable as arrears of land revenue, 
If the employer disputes the claim it is 
for him to move the Insurance Court for 
relief, 

In other cases — other than cases 
where determination of the amount of 
contributions under Section 45A is made 
the Corporation, if its claim is disputed 
by the Employer, should seek an ad- 
fudication of the dispute before the In- 
surance Court before enforcing recovery, 
1973 Lab IC 408 (Kant), 1973 Lab IC 
1540 (Mad), Dist. AIR 1977 SC 1351, AIR 
1972 SC 1935 Rel, on. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1977 SC 1351:1977 Lab IC 884 3, 4 
(1973) 1 Kant LJ 151:1973 Lab IC 408 
2, 3, 4, 5 
(1973) 2 Mad LJ 303:1973 Lab IC 1540 
l 3, 4 
AIR 1972 SC 1935:1972 Lab IC 753 4 
M. Papanna, for Appellant; Rajago- 
palan, for Respondent, 
VENKATACHALIAH, J.:—~ A Division 


Bench of this Court has, in a matter aris-. 


ing under the Employees’ State Insurance 
Act, 1948, (hereinafter referred to as the 
*Act”) referred the following question af 
law to a Full Bench for its opinion: 


“Whether in the case of a disputed 
demand for contribution under the 
E. S. I. Act by the E, S. I, Corporation, 
the latter alone should raise a dispute 
before the Employees’ State Insurance 
Court in accordance with Sections 75 
and 77 of the E. S. I. Act or any other 
provision therein; or, whether it is the 
Employer against whom such levy is 
made, and by whom it is disputed, wha 
should raise such a dispute before the 
E. S. I. Court for adjudication?” 


2. The facts leading up to the re- 
ference are that a certain employer 
namely, F. Fibre Bangalore (P) Ltd., on 
being called upon to pay, the Insurance 
Contributions under the Act, on a sum 
of Rs. 97,819-37, claimed by the Em~ 
ployees’ State Insurance Corporation 
(hereinafter referred to as the ‘Corpora- 
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tion’), to be the wages paid to the em- 
ployees for and during the year 1967-68 
and the Corporation having resorted to 
recover the contributions demanded as 
arrears of land revenue, disputed the 
said liability and approached the Em- 

ployees’ Insurance Court under Sec, 75 
of the Act, for a declaration, inter alia 
that the disputed sum of Rs, 97,819-37 
on which Insurance Contributions were 
demanded did not constitute wages, at- 
tracting the liability to contributions on 
the part of the employer and that, at all 
events, the demand in this behalf, was 
barred by time. 

In the course of the said proceedings, 
the employer, on llth October 1973, filed 
a Memo which reads: 

. “The applicant now submits that it is 
not pressing other issues except praying 
that a declaration may kindly be given 
to the effect that the respondent shall 
not resort to revenue recovery proceed- 
ings to recover its claim without seek- 
ing an adjudication of the matter before 
this Hon’ble Court”, 

, What is implicit in this plea is that 
wherever the employer disputed his 
liability for the contribution under the 
‘Act’ the Corporation must need, as a 
condition precedent to the enforceability 
of its demand, seek an adjudication of 
its claim before the Employees’ Insu- 
rance Court. This was the only plea 
which was urged before the said Court. 

By its order dated 30th November, 
1973, the Court following the decision of 
a Division Bench of this Court in Sri 
Krishna Mills Co, v. Regional Director, 
Emp. State Ince, (1973) 1 Kant LJ’ 151, 
wherein the view is taken that where 
the employers disputed their liability to 
pay contribution, the Corporation could 
not itself decide the dispute and make a 
demand straightway, but that it should 
refer the question to be decided by the 
Employees’ Insurance Court in accor- 
dance with the ‘Act’, held and answered 
the issue in favour of the employer and 
granted its prayer. 

The Corporation came up to this Court 
in appeal under Section 32 of the ‘Act’. 
The Division Bench, consisting of Ven- 
kataswami and Noronha, JJ. which heard 
the appeal was of the opinion that the 
view of the law taken in Sri Krishna 
Mills Co’s., case relied upon by the Cor- 
poration was open to doubt and required 
reconsideration and referred the ques- 
tion to a Full Bench. That is how the 
matter is before us. 

3. The ‘Act’ is a piece of beneficial 
legislation ‘and was enacted to effectuate 


r 
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a ‘scheme “providing for benefits to the 
employees and their dependents in cases 
of sickness, maternity and “employment 
injury”. Section 40 of the ‘Act’ renders 
the employer liable in the first instance 
to pay the contributions of the employer 
as well as the employee to the Corpora- 
tion subject to the recovery from the 
employee of the amount he is Hable to 
contribute. Section 44 of the “Act” 
enjoins upon the employer to submit to 
the Corporation returns as_ specified 
therein: Sections -46 to 73 deal with the 
benefit which, inter alia, include sickness 
and disablement benefits and the manner 
in which and conditions subject to which 
the said benefits. are made available. If 
the employer fails or. neglects to pay the 
contributions as required, the Corpora- 
tion has the right to recover from him 
under Section 68, the amounts specified 
in that section as an arrear of land re- 
venue, Section 94 provides that the con- 
tributions due to a Corporation are 
deemed to be included in the debts under 
the Insolvency Acts and the Companies 
Act and are given priority over. other 
debts in the distribution of the property 
of the insolvent or in the distribution of 
the assets of a Company in liquidation. 
Chapter VI deals’ with adjudication 
of disputes and claims, Section 74 con- 
templates and provides for the constitu- 
tion of the Insurance Court. Section 74 
also specifies the matters to be decided 
by that Court. Sections 76 and 77 deal 
with the institution and commencement 
of proceedings and Section 78 with the 
powers of the Insurance Court, Sec- 
tion 80 deals with the non-admissibility 
of the claim, if not made within twelve 
months after the claim is due, while 
Section 82 (3). prescribes the period with- 
in which an’ appeal should be’ filed 
against the order of the Insurance Court. 


An examination of the general scheme 
of the ‘Act’ in regard to various obliga- 
tions imposed by and the rights to bene- 
fits accruing under the ‘Act’ would show 
that the whole scheme is dependent upon 
the contributions made by the employer 
not only with respect to the amounts 
payable by him but also with respect of 
those payable by employees. The basic 
obligation is on the employer to stamp 


any employee’s card with the appro- 


priate stamp, even though a portion of 
the amount due may be payable by the 
‘employee and recoverable by deduction 
from his wages. 

- Cases, where the employer on the- basis 
"of his own returns indicates-the context 
“Yextent?) of his liability, present-no difi- 


culty, Corporation can proceed to re- 
eover the contributions in cases where 
the liability is manifest from the returns 
filed by the employer, a 
The answer to the question referred to 
us for opinion turns upon the true. con- 
struction of provisions of Sections 44, 
45. 45A, 45B, 74, 75, of the ‘Act’, The 
said provisions read: ya 
"44. (1) Every principal and imme- 
diate employer shall submit to the Cor- 
poration or to such officer of the Cor- 
poration as it may direct such - returns 
in such form and containing such par- 
ticulars relating to persons employed by 
him or to any factory or establishment 
in respect of which he is the principal 
or immediate employer as may be. spe- 
cified in regulations made in this behalf, 
(2) Where in respect of any factory 
or establishment the Corporation has 
reason to believe that a return should 
have been submitted under sub-sec. (1) 
but has not been so submitted, the Cor- 
poration may require any person in 
charge of the factory or establishment . 
to furnish such particulars as it may con- 
sider necessary for the purpose of enabl- 
ing the Corporation to decide whether 
the Factory or establishment is a Factory 
or establishment to which the Act ap- 
plies. oS 
(3) Every principal and immediate 
employer shall maintain such registers 
or records in respect of his factory or 
establishment as may be required by re- 
gulations made in this behalf. aes 
45. (1) The Corporation may appoint 
such. persons as Inspectors, as it thinks 


. fit, for the purposes of this Act, within 


such local limits as it. may assign: to 
them. : [$ 

(2) Any Inspector appointed by, . the 
Corporation under sub-section (1) (here- 
inafter referred to as Inspector), or.other 
official of the Corporation authorised, in 
this behalf by it may, for the purposes 
of enquiring into the correctness of any 
of the particulars stated in any return 
referred to in Section 14 or for the pur- 
pose of ascertaining whether any of the 
provisions: of this Act has been complied 
with: 7 . 
. fa). require with any principal or, im- 
mediate employer to furnish to him such 
information as he-may consider, neces- 
sary for the purpose of-this Act; . u | 

(b) at any reasonable time enter office, 
establishment, ` factory or other , pre- 
mises occupied ‘by such ‘principal or im- 
mediate employér:and require any. person 
found. in ‘charge. -thereof to produce. to 
such Inspector or other official. and. allow 
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him to examine such accounts, books 
and other documents relating to the em- 
ployment of- persons: and payment of 
wages or to furnish to him such informa- 
tion as he may consider necessary; or 

(c) examine with respect to any matter 
relevant to the purposes aforesaid, the 
principal or immediate employer, his 
agent or servant, or any person found in 
such factory, establishment, office or 
other premises, or any person whom the 
said Inspector or other official has re- 
asonable cause to believe to be or to 
have been an employee: 

(d) make copies of, or take extracts 
from, any register, account book or 
other document maintained in such 
factory, establishment, office or other 
premises, 

(e) exercise such other powers as may 
be prescribed, | 
' (3) An Inspector shall exercise such 
functions and perform such duties as 
may be authorised by the Corporation or 
as may be specified in the regulations. 

45A. (1) Where in respect of a factory 
or establishment no returns, particulars, 
registers or records are submitted, fur- 
nished or maintained in accordance with 
the provisions of Section 44 or any In- 
spector or other official of the Corpora- 
tion referred to in sub-section (2) of 
Section 45 is obstructed by the principal 
or immediate employer’ or any other 
person, in’ exercising his functions or 
discharging his duties under Section 45, 
the Corporation may, on the basis of in- 
formation available to it, by order, de- 
termine the amount of contributions pa- 
yable in. respect of the employees of 
‘that factory or establishment. 

(2) An order made by the Corporation 
under sub-section (1) shall be sufficient 


proof of the claim of the Corporation. 


under Section 75 or for recovery of the 
amount determined by such order as an 
arrear of land revenue under Section 45B. 

45B. Any contribution under this Act 
may be recovered as an arrear of land 
revenue, 

74. (1) The State Government shall, 
by notification in the Official Gazette, 
constitute an Employees’ Insurance Court 
for such local area as may be specified 
in the notification, 

' (2) The Court shall consist of such 


number of Judges as the State Govern-' 


` ment may think fit. 

~ (3) Any person. who is or has: been a 
Judicial Officer or is-a legal practitioner 
‘Of five years? standing: shall be qualified 
fo be a J ile of the. rece) Tosu- 


-france Courts: = 
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-the Corporation, 
employer and an immediate 


-or. immediate 


‘return, particulars, . 
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'-(4) The State Government may appoint ` 
the same Court -for two or more local 
areas or two or more Courts for the 
same local area. 

(5) Where more than one Court has | 
been appointed for the same local area, 
the State Government may by general | 
or special order regulate the BRUMOS f 
of business between them, 

- 75: (1) TE any question or dispute ari- | 
ses as to-— l 

(a) Whether any person is an em- 
ployee within the - meaning of this Act 
or whether he is liable to pay the em- - 
ployee’s contribution, or: 

(b) the rate of wages or average daily 
wages of an employee for the purposes 
of this Act, or; 

(c) the rate of contribution payable by 
a principal employer in respect of any 


employee, or; 


(d) the person who is or was the prin- 
cipal employer in respect of any em- 
ployee, or; 

(e) the right of any person to any be- 
nefit and as to tha amount and duration 
thereof, or; 


(f) any direction issued by the Cor- 
poration under Section 55A on a review 
of any payment of dependents’ benefits, 
or: 


(g) any other matter which fis in dis- 
pute between a principal employer and 
or between a principal 
employer, 
or between a person and the Corporation 
or between an employee and a principal 
employer, in respect of 
any contribution or benefit or other dues 
payable or recoverable under this Act, 
or any other matter required to be or 
which may be decided by the Employees’ 
Insurance Court under this Act.” i 

Such question or dispute subject to 
the provisions of sub-sec. (2A) shall be 
decided by the Employees’ Insurance 
Court in accordance with the provisions 
of this Act. 

75 (2) Omitted as not necessary. 

75 (2A) omitted as not necessary, 

75 (3) Omitted as not necessary. 

- Sections 45A and 45B were introduced 
by Section 17 of the amending Aċt 44 of 
1966 with effect from 17-6-1967. 

Section 45A provides that where in 
respect of a Factory or establishment, no 
registers or records 
are submitted, - furnished or maintained 
in accordance with the provisions of 
Section 44 or any Inspector or other offi- 
cial of. the Corporation referred to in 


- sub-section (2) of Section .45 is obstructed 
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by the Principal or immediate employer 
or any other person in exercising his 
functions or discharging his duties under 
Section 45, the Corporation may, on the 
basis of information available to it, by 
order, determine the amount of contri- 
butions payable in respect of the em- 
ployees of that Factory or establishment, - 

Sub-section (2) of Section 45A pro- 
vides that an order made by the Cor- 
poration under sub-section (1) shall be 
sufficient proof of the claim of the Cor- 
poration under Section 75 or for recovery 
of the amount determined by such order 
as an arrear of land revenue under Sec- 
tion 45B, 


Section 75 of the ‘Act’ provides that if 
any question or dispute arises in respect 


of any matter contemplated in clauses (a). 


to (g) of sub-section (1) of Section 75 
which include “any other matter which 
is in dispute between a principal em- 
ployer and the Corporation” such ques- 
tion or dispute shall be decided by the 
Insurance Court, 

The question that is raised is on the 
construction of the provisions of Sec- 
tions 45A, and 45B, in the context of the 
Scope and purpose of Section 75 of the 
‘Act’ and is whether — even where tha 
Corporation has, in the class of cases to 
which Section 45A is clearly attracted, 
determined, by order, the amount of 
contributions payable under that section 
the Corporation has, before invoking the 
provisions in the Act enabling the re- 
covery of the contributions as arrears of 
Hand revenue, to seek an adjudication of 
the claim before the Insurance Court if 
the employer disputes the claim, 

We have heard Sri M, Papanna, learn< 
ed counsel for the appellant and Sri 
Rajagopalan, learned counsel for tha 
respondent Company, and Sri G, S, Ullal, 
who offered to assist the court; and sought 
to supplement the submissions of Sri 
Rajagopalan, Sri Rajagopalan’s main con- 
fention was that tha provisions of S, 7% 
are clear to the effect that wherever thera 
is any dispute even if the dispute relates 
to the subject-matter of a determination 
made by the Corporation under Sec- 
tion 45A, the Corporation must neces- 
sarily seek the resolution of the dispute 
before Insurance Court, In support of 
this contention the learned counsel relied 
upon several decisions, 
. The first decision relied on was of a 
Bench of this Court in Sri Krishna Mills 
Co.’s case wherein this Court observed: 

tasein support of his latter conten- 
tion, the learned counsel relied on the 


provisions of Section 75 (1) (g) of the Act, 
which provides that if any question or 
dispute arises as to any matter which is 
in dispute between a principal employer 
and the Corporation, such a question. or 
dispute, shall be decided by the Em- 
ployees’ Insurance Court in accordance 
with the provisions of the Act. Since the 
petitioners have disputed their liability 
to pay contribution in respect of | the 
alleged contract labour, the learned 
counsel urged that the respondent was 
incompetent to decide that dispute and 
make a demand straightway”. 


“The contention urged by the learned 
counsel, in our opinion, is well founded: 
and the action of the first respondent 
cannot be supported, It was not shown 
by the learned counsel for the first re- 
spondent “as to how the first respon- 
dent could have made a demand straight- 
way when the petitioners have disputed 
their liability to make contribution under 
the Act in respect of the alleged con- 
tract labour, The question or dispute 
should have been referred by the first 
respondent to be decided by the Em- 
ployees’ Insurance Court in accordance 
with the provisions of the Act.” 


The next decision relied on was Free 
India (P) Ltd, v. The Regional Director, 
Employees’ Insurance Corporation, (1973) 
2 Mad LJ 303 where Ramaprasada Rao, 
g, observed t 

“ase Lhe determination under Sec 
tion 45A (I), which the Corporation 
has to make, is not an administrativa 
order, but is a quasi-judicial one which. 
will impinge upon the rights of parties, 
That being so, the principles of natural 
Justice have fo be adhered to and the 
determination of ability being made 
after due notica and a reasonable enquiry 
Even Section 45-B says that any, 
contribution payable under this Act may 
be recovered as an arrear of land reve- 
nue, It is not always compulsory for 
the Corporation to have recourse to the 
provisions of the Revenue Recovery Act, 
A fortiori in a case where the quantum 
of liability is in dispute recourse to such 
a summary procedure is not permissible 

nid 


Strong reliance was placed on the 
observations of.the Supreme Court in 
The Employees’ State Insurance Corpora- 
tion, Bhopal, v. The Central Press, AIR 
1977 SC 1351, where the Supreme Court 
referred to the demand made pursuant 
to an order under Section 454A as a “pro- 
visional demand’, The observations re- 
lied on are in terms following :—= 


~ 
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ie After having considered the 
provisions of Section 99A of the Act, we 
doubt whether this provision can bé 
availed of for the purpose of supplying 
a defect or overcoming difficulty in 
adjudication of a dispute for which .the 
Employees’ Insurance Court is given 
ample powers, Moreover, the Corpora- 
tion has itself to collect the information 
initially and make a provisional demand 
on the basis of that information under 
Section 45A in such a case...... 


On the basis of the above observations, 
and in particular on the observation that 
the demand was a provisional demand it 
was contended that wherever there is a 
dispute between a principal empioyer 
and the Corporation in respect of any 
contribution payable under this Act, in- 
eluding a dispute relating to a determi- 
nation made under Section 45A, the 
matter must necessarily be brought for 
decision before the Insurance Court be- 
fore any claim is enforced. 


4, So far as the decision of the Bench 
of our Court in Sri Krishna’ Mills Co.’s, 
case is concerned, it is to be observed 
that it is not shown to us that the Bench 
was considering a case where there was 
an order under Section 45A of the Act 
preceding the demand. Indeed the obser- 
vations of the Bench to the effect that 
tit was not shown by the learned coun- 
sel for the first respondent as to how the 
first respondent could have made a de- 
mand straightway........... ” would show 
that the effect of an anterior datermina- 
tion under Section 45A did not fall for 
consideration in that case, 


Indeed, the observations of Ramapra- 
sada Rao, J.in Free India (P.) Ltd.’s case 
which seem to suggest a different view, 
if understood in the context of the fur- 
ther direction made in the course of that 
order granting time to the employer and 
directing the latter to move the Insu- 
rance Court against the determination 
made under Section 45A would show 
that in such a case it is the employer 
that should move the Insurance Court. 
This case cannot be of any assistance to 
the appellant. 

Indeed, in Bharat _ Barrel ge Drums 
Manufacturing Co. Pvt. Ltd. v. The 
Employees’ State Insurance Corpn., AIR 
1972 SC 1935 the Supreme Court had occa- 
sion to consider the Scheme of the Act, 
though, however, the context in which 
the matter arose was whether Rule 17 
framed by the Bombay Government pre- 
scribing a period of limitation for filing 
of an application under Section 75 was 
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ultra vires Section 96 (1) (b) of the Act 
or not. In the said case, the Supreme 
Court observed: 


ree We are unable to appreciate the 
logic of this submission because the bene- 
fit of an employee can be negatived or 
partially admitted for instance either by 
reason of the employer not showing him 
in the return as an employee of his or 
showing him as drawing a lesser wage 
than what he is entitled to or as it may 
happen mostly when he fails to make 
the payments even according to the re- 
turns made by him. In all these cases 
the employees’ benefits will be affected 
because the basis of the Scheme of con- 
ferring benefit on the employee is the 
contribution of both the employer and 
the employee. It is clear therefore that 


the right of the Corporation to recover 
these amounts by coercive process is not 
restricted by any limitation nor could 


the Government by recourse to the rule 
making power prescribe a period in the 
teeth of Section 68......... 
(Underlining supplied) 
Agains in the Employees’ State Insu- 
rance Corporation, Bhopal’s case the 
Supreme Court observed: 


“3. The powers of the Corporation are 
given in Section 454 of the Act, intro- 
duced by Act 44 of 1966, whereby the 


Corporation may, on the basis of the 


information available to it, determine 
the amount of contributions payable and 
make necessary demands. Apparently, 
the scheme of the Act, after the amend- 
ment, is that the Corporation itself should 
in case where there is omission on the 
part of the employer to maintain records 
in accOrdance with Section 44 of the 
Act, (Underlining supplied) determine 
the amount of contributions on the 
strength of such information as it may 
collect. It can then make the demand, 
If the employer refuses to comply with 
the demand so made the matter can come 
up before the Employees’ rere 
Court under Section 75 of the Act..... 


5. After a careful consideration of the 
matter, we are of the opinion that what 
emerges from a conspectus of the rele- 
vant provisions of the Act is that in 
eases where the requirements of Sec- 
tion 45A, are attracted and satisfied and 
where the Corporation is enabled to and 
does make an order under and in ac- 
cordance with that section determining 
the amount of contributions payable in 
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‘respect of the employees of the Factory 
or establishment, the Corporation can 
proceed to recover the amount so deter- 
mined as an arrear of land revenue 
though the employer affected by that 
order may raise a dispute in regard there- 
to, The Corporation is not compelled to 
seek an adjudication before the Insurance 
Court by reason alone of the fact that 
the employer disputes the claim so de- 
termined. Indeed the expression “deter~ 
mine” occurring in Section 45A is far too 
strong to permit of its being understood 
as meaning anything but a decision 
which, unless set aside by the Insurance 
Court in exercise of its powers under 
Section 75, is enforceable under Sec, 45B. 
This, in our opinion, is the clear effect 
of the provisions in sub-section (2) of 
Section 454 read with Section 45B. In 
such a case, if the employer seeks to dis~ 
pute and avert his liability, it is for him 
to institute proceedings before the 
Employees’ Insurance Court. 

Section 77 (1) of the Act provides that 
proceedings before an Employees’ Jn- 
surance Court shall be commenced by 
application, S. 77 (1A) provides that every 
such application shall be made with- 
in a period of three years from the date 
on which the cause of action arose. Ex- 


planation (b) to sub-section (1A) of Sec- 


tion 77, inter alia, provides that the cause 
of action in respect of a claim by the 
Corporation for recovering contributions 


from the Principal Employer or a claim 


by the principal employer for recovering 
contributions from an immediate emp- 
loyer “shall not be deemed to arise till 
the date by which the. evidence of con- 
tributions having been paid is due to be 
received by the Corporation under the 
regulations. The provision merely pro- 
vides a “deemed date” for the arising of 
the “cause of action” by providing that 
it shall not be earlier than the date by 
which the evidence of payment of con- 
tribution is required to be filed. This 
provision does not detract from or other- 
wise affect the position that in cases 
where a ‘claim for contributions by Cor- 
poration has received prior determina- 


tion under S. 45A and the employer raises. 


disputes on such a determination it is not 
necessary that the dispute be resolved by 
the Insurance Court before such a claim 
can acquire the element of enforceability 
as arrear of land revenue. However, in 
cases where there is and can be no deter- 
mination under Section 45A and where 
the claims are disputed by the emplo- 
yer, it is necessary for the Corporation 
to take its claim efore: the Insurance 
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Court for a resolution of the dispute. 
The view taken by a Bench of this Court 
in Krishna Mills Co.’s case, must be un- 
derstood as applying only to the latter 
class of cases, and so understood, in cur 
ee lays down the principle correct- 
y. : 

6. In the result, we answer the ques- 
tion referred to us as follows: 


“Where, in cases to which provisions 
of Section 45A of the 'Act are attracted, 
the Corporation by an order made in ae- 
cordance with that section determines 
the amount of contributions payable and 
that claim is disputed by the employer, 
it would not be necessary for the Cor- 
poration to seek a resolution of that, dis- 
pute before the Insurance Court, Such 
a claim is recoverable as arrears of land 
revenue, If the employer disputes the 
claim it is for him to move the Insurance 
Court for relief. In other cases — other 
than cases where determination of the 
amount of contributions under Sec. 45A 
is made the Corporation, if its claim is 
disputed by the Employer, should seek 
an adjudication of the dispute . before 
the Insurance Court before enforcing re- 
covery.” 

Question answered accordingly. 
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D. M. CHANDRASHEKHAR, C. J. 
E, S. VENKATARAMIAH, 

K. JAGANNATHA SHETTY, M. K. 
SRINIVASA IYENGAR AND 
N. D. VENKATESH, JJ.* 


Govindanaik G, Kalaghatigi, Petitioner 
v. West Patent Press Co. Ltd. and- an- 
other, Respondents. 

' Civil Revn. Petn. No. 1603 of 1975, D/- 
26-2-1979. 


(A) Precedents — Two conflicting deci- 
sions of Supreme Court — One given by 
larger Bench should be followed — (1974) 
1 Kant LJ 344 (FB), Overruled. (Consti- 
tution of India, Art. 141). 

Per Full Bench — If two decisions oj 
the Supreme Court on a question of law 
cannot be reconciled and one of them is 


“In this case, the Judges of the Ful 
Bench differ in their views. The majo- 
rity view is taken by Chandrashekhar. 

-C. J. and Venkataramiah and Srinivas: 


Iyengar, JJ. and the minority by 
' Jagannatha Shetty and Venkatesh, JJ 
ray: : l 
“! CX/CX/B356/80/SNV 
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by a larger Bench’ while the other is" by 
à smaller Bench, the decision of the lar- 
ger Bench, whether it is earlier or later 
in ‘point of time, should be followed oy 
High: Courts and other Courts. (1974) 1 
Kant LJ 344, Overruled. (Paras 5, 12) 


(B) Precedents — Two conflicting de- 
cisions of Supreme Court — Benches de- 
livering them consisting of equal num- 
ber of Judges — Practice to he followed. 
(Constitution of India, Art. 141). 


. ‘Per majority (Jagannatha Shetty and 
‘Venkatesh, JJ. Contra) — If two deci- 
sions of the Supreme Court on a ques- 
tion of law cannot be reconciled and if 
‘poth Benches of the-Supreme Court con- 
sist of equal number of Judges, the later 
‘of the two decisions should be followed 
by High Courts and other Courts. 
(Paras 5, 12) 
Cases Referred : Chronological Paras 
‘AIR 1977 All 105: 1977 All LJ 237 4 
AIR 1976 SC 1455: 1976 Lab IC 1012 9 
‘AIR 1976 SC 2433 4, 5; 9 
(1976) 1 Kant LJ 409: AIR 1976 Kant 
` 153 2, 6 
AIR 1974 SC 1596 ' 2, 3, 5, 9 
(1974) 1 Kant LJ 344 (FB) 2, 5, 6, 9, 10 
AIR 1967 SC 1480 8 
AIR 1965 SC 1887: (1965) 2 Cri LJ 817 8 
(1883) 24 Ch D 633: 49 LT 162, Miles v. 

Jarvis 11 
(1877) 5 Ch D 183, Baker v. White 11 

CHANDRASHEKHAR, C. J. (for him- 
self and VENKATARAMIAH and SRI- 
NIVASA IYENGAR, JJ.) (Majority 
view) :— A Full Bench of three Judges 
of this Court has referred to a larger 
Bench of five Judges the following ques- 
tion : 

“When there is conflict between two 
decisions of the Supreme Court, is it the 
later of the two decisions or the decision 
of the larger of the Benches which ren- 
dered those decisions that should be fol- 
lowed by High Courts and other Courts 
in the Country? 


2 A Full Bench of three Judges of 
this Court (which consisted one of us) 
opined in J. Aramha v. Mysore Road 
Transport Corporation (1974) 1 Kant 
LJ 344 that where there is a 
conflict between two decisions of the 
Supreme Court, it is the later of those 
two decisions which must be followed by 
High Courts and other courts. The cor- 
rectness of this view is doubted by a 
Division Bench of this Court in Rudrayya 
v. Gangawwa (1976) 1 Kant LJ 409 
in view of the pronouncement of the 
Supreme Court on this point in Mattulal 
v. Radhelal AIR- 1974 SC: 1596, The Full 
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Bench of three Judges which has made 
this. reference, felt that the decision of 
the earlier Full Bench in Aramha’s case, 
did. not contain any reason for its opi- 
nion. 


3. In Mattulal’s case (supra), the 
Supreme Court observed at page 1602 
that if it is not possible to reconcile the 
observations of the Supreme Court in 
two decisions, the Supreme Court must 
prefer to follow the observations of the 
larger Bench even if it is earlier. 


4. The above enunciation was reite- 
rated by the Supreme Court in Union 
of India v. K. S. Subramanyam AIR 1976 
SC 2433 at p. 2437 wherein it was ob- 
served; 


"The proper course for a High Court, 

in such a case, is to try to find out and 
follow the opinions expressed by larger 
benches of this Court in preference to 
those expressed by smaller benches of 
the Court. That is the practice followed 
by this Court itself. The practice has 
now crystallized into a rule of law de- 
clared by this Court’. 
However, before applying the above 
rule, it is necessary to be satisfied that 
there is, in fact, conflict between two 
decisions of the Supreme Court and that 
it is not possible to reconcile them. As 
observed by a Division Bench of Allaha- 
bad High Court in Ramjan Ali v. The 
State AIR 1977 All 105 at p. 108 when 
a general rule enunciated in an earlier 
decision is qualified in a later decision 
by - stating certain exceptions to that 
general rule, it cannot be said that there 
is any conflict between the two deci- 
sions. 


5. In the light of the pronouncements 
of the Supreme Court in Mattulal’s case 
(supra) and Subramanyam’s case (supra). 
we hold that the Full Bench of three 
Judges in Aramha’s case (supra) did not 
lay down the law correctly and we over- 
rule that decision. The answer to the 
question referred to this bench, should 
in our opinion, be as follows:— 


“If two decisions of the Supreme Court 
on a question of law cannot be recon- 
ciled and one of them is by a larger 
Bench while the other is by a smaller 
Bench, the decision of the larger Bench, 
whether it is earlier or later in point of 
time, should be followed by High Courts 
and other Courts. However, if both such 
Benches of the Supreme Court consist 
of equal number of Judges, the later of 
the two decisions should be followed by 
High Courts and other Courts’, - 
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JAGANNATHA SHETTY, J. (on be- 
half of himself and VENKATESH, J.) 
(Minority view) :—6. Amid the diversity 
of decisions of this court in. A. J. Aramha 
v. Mysore Road Transport Corporation, 
and Rudrayya v. Gangawwa, a Full 
Bench of three Judges of this Court has 
referred to. a larger Bench of five Judges 
the following question: 


_ “When there is conflict between two 
decisions of the Supreme Court, is it 
the later of the two decisions or the de- 
cision of the larger of the Benches which 
rendered those decisions that should be 
followed by High Courts and other 
Courts in the country?” 


The question envisages two problems 
and it requires two answers. The first 
one relates to a conflict between two de- 
cisions of the Supreme Court; one by 
larger Bench and another by a smaller 
Bench. The second one also relates to a 
conflict of decisions, but by Benches 
consisting of equal number of Judges of 
the Supreme Court. We agree with the 
opinion of the learned Chief Justice on 
the first part of the question, but regret 
to find ourselves differing: upon the 2nd 
part of the question. 


7. Article 141 of the Constitution pro- 
vides that the law declared by the 
Supreme Court shall be binding on all 
courts within the territory of India. On 
the same principle the law declared by 
the Supreme Court is also binding on ail 
States and its officers. The principle un- 
derlined in this Article is salutary in the 
‘interest of the administration of justice. 
The settled practice governing prece- 
dents, has been given the force of a 
rule of law. It promotes consistency 
which is one of the great objectives of 
Jaw. 

8. In this context, it may not be out of 
place to mention that there should not 
be a tendency to read the observations 
of the Supreme Court as statutory enact- 
ments. Hidayatullah, J. (as he then was) 
speaking for the Supreme Court in 
Rajeshwar Prasad v. State of West Ben- 
gal AIR 1965 SC 1887 at p. 1891 para 8 
observed : 

a P No doubt, the law declared by 
this Court binds: Courts in India but it 
should always be remembered that this 
court does not enact......... 

In Shama Rao v. Union Territory of 
Pondicherry AIR 1967 SC 1480 at p. 1486 
para 8, Shelat, J. speaking for the majo- 
rity view observed: | 

s: It is trite to say that a decision 
is binding not because of its conclusion 
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but in regard to its ratio and the prin- 
ciple laid down therein”, 

The question presented, therefore, has 
to be examined on these principles, 

9. In Aramha’s case, a Full Bench of 
three Judges of this Court held that if 
several decisions of the Supreme Court 
are irreconcilable, the latest pronounce- 
ment of the Supreme Court should be 
followed by the High Court. But in 
Rudrayya’s case, a Division Bench of 
this Court held that whén there are con- 
flicting Judgments, one of a larger Bench 
and another of a smaller Bench of the 
Supreme Court, the High Court must 
prefer to follow the decision of a larger 
Bench, This conclusion was based on the 
observation in Mattulal v. Radhelal AIR 
1974 SC 1596 at p. 1602 wherein, Bhaga- 
wati, J., speaking for the Supreme Court 
observed : 

“But whatever be the reason it cannot 
be gainsaid that it is not possible to re- 
concile the observation in these two deci- 
sions, That being so, we must prefer to 
follow the decision in Sarvate T, B.'s 
case as against Kamala Soni’s case as 
the former is a decision of a larger 
Bench than the latter, Moreover, on 
principle, the view taken in Sarvate 
T. Bs case commends ‘itself to us and 
we think that is the right view”. 


In Mumbai Kamgar Sabha v. Abdul- 
bhai AIR 1976 SC 1455 at p. 1467 para 38 
Krishna Iyer, J. said: 

"essee Realism dictates that a judg- 
ment has to be read, subject to the facts 
directly presented for consideration and 
not affecting those matters which may 
lurk in the record. Whatever be the 
position of subordinate court’s casual ob- 
servations, generalisations and sub- 
silentio determinations must be judi- 
ciously read by courts of co-ordinate 
qurisdiction......... á 


In Union of India v. K. S. Subramanian 
AIR 1976 SC 2433 at p. 2437 para 12, 
Beg, J. (as he then was) advised the High 
Courts to follow the practice that has 
been followed by the Supreme Court 
whenever there is a conflict between the 
views expressed by a larger Bench and 
a smaller Bench of the Supreme Court, 
The learned Judge said: 


ooa But we do not think that the 
High Court acted correctly in skirting 
the views expressed by larger Benches 
of this Court in the manner in which it 
had done this. The proper course for a 
High Court, in such a case, is to try to 
find out and follow the opinions express- 
ed by larger Benches of this Court in 
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preference to those expressed by smaller 
benches of the Court, That is the prac- 
tice followed by this Court itself. The 
practice has now crystallized into a rule 
of law declared by this Court.” 

10. It may now be said without con- 
tradiction that High Courts should fol- 
low the views expressed by a larger 
Bench in preference to that expressed by 
a smaller Bench of the Supreme Court. 
Before adopting this rule, the High 
Court, if possible, should try to reconcile 
the diversity of decisions casting away 
any general observations. General obser- 
vations do not decide an individual case. 
The Judges may not agree on general 
principles and yet reach the same con- 
clusion on the issues before them. It has 
been said.* 

“As against persons not parties to the 
suit, the only part of a case which is 
conclusive (with the exception of. cases 
relating to status) is the general rule of 
law for which it is authority.'This rule 
or proposition, the ratio decidendi, may 
be described roughly as the rule of law 
applied by and acted on by the court, 
or the rule which the court regarded as 
governing the case”. 


Judged from these principles, Aram- 
ha’s case can no longer be said to be 
valid and therefore, stands overruled. 


11. But the difficulty may still arise 
for the High Court when confronted with 
two inconsistent decisions of the Su- 
preme Court by Benches consisting of 
equal number of Judges. Both cannot be 
said to be binding on Courts, But the 
choice is still more difficult as there is 
no firm general rule on the principle of 
precedent. The learned Chief Justice has 
opined that in such a case the later of 
the two decisions should be followed by 
the High Court and other courts. This 
practice, according to us, is neither a 
rule of propriety nor a rule to promote 
justice. It may be a convenient rule to 
promote consistency and avoid uncer- 
tainty. If it is meant to promote consist- 
ency in the administration of justice, we 
may as well ask the question, why not 
the High Court follow the former of the 
two rulings when both of them are of 
equal sanctity. Why alone the later car- 
ries the obligation and not the former? 
The adherence to one practice would be 
as good or as bad as adherence to the 
other. 

In our view, a conservative approach 
to any of these, may deny justice in a 


*Salmond on Jurisprudence, Twelfth 
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given case or series of cases and those 
clients may not be in a position to ap- 
proach the Supreme Court for the re- 
dressal of their grievances, When con- 
fronted with two inconsistent co-ordinate 
authorities, Kay, J., in Miles vy, Jarvis 
(1883) 24 Ch D 633 at p. 636 said: " 

PI The. question is which of these 
two decisions I. should follow, and it 
seems to me that I ought to follow that 
of the Master of the Rolls as being the 
better in point of law”, 

Jessel M. R. in a like circumstance said 
in Baker v. White (1877) 5 Ch D 183 at 
p. 190 that he was left with liberty to 
say which was not sound law. It seems 
to us, therefore, the High Court would 
be well advised to consider which of two 
conflicting decisions it will follow in the 
interest of the administration of justice 
and it ought to follow that which is bet- 
ter in point of law than in point of time. 

OPINION OF THE FULL BENCH 

12. In view of the majority opinion, 
the answer to the question referred to 
this Full Bench, is as follows:— 

“If two decisions of the Supreme Court 
on a question of law cannot be recon- 
ciled and one of them is by a larger 
Bench while the other is by a smaller 
Bench, the decision of the larger Bench, 
whether it is earlier or later in point of 
time, should be followed by High Courts 
and other Courts. However, if both such 
Benches of the Supreme Court consist of 
equal number of Judges, the later of the 


i two decisions should be followed by 


High Courts and other courts”. 
Answered accordingly. 
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V. S.. MALIMATH, 
S. R. RANGE GOWDA AND 
M. S. VENKATACHALIAH, JJ. 

Govinda Naik G. Kalghatagi, Petitioner 
v. West Patent Press Co. Ltd., Respon- 
dent. 

C. R. P, No. 1603 of 1975, D/-. 12-4- 
1979. 

Karnataka Rent Control Act (22 of 
1961), Ss. 3 (n) and 21 (1), Proviso — 
“Premises” within meaning of S. 3 (n)— 
Property, an agricultural land at the 
time of letting ceasing to be so at the 
time of petition for eviction — It is “pre- 
mises” —— S, 21 is attracted. AIR 1976 
Kant 153, Overruled. 


A. property which was an agricultural 


land at the time of letting and which 
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ceased to be agricultural land on the 
date of the petition for eviction is “pre- 
mises”. within the meaning of Sec. 3 (n) 
attracting the provisions of Section 21. 
l . (Para 13) 

On a plain understanding of Section 3 
. (n) it is clear that the relevant point of 
time at which requirement of Section 3 
(m) must be shown to exist is the point 
of time at which either the protection 
granted by the statute is sought to be 
asserted or a right conferred by the sta- 
tute is sought to be enforced. AIR 1976 
Kant 153, Overruled. (Para 12) 
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VENKATACHALIAH, J.:— A Division 
Bench of this Court has referred the fol- 
iowing question of law arising under the 
provisions of the Karnataka Rent Con- 
trol Act, 1961 for the opinion of the 
Full Bench. 


“Whether a property which was an 
agricultural land at the time of letting 
and had ceased to be agricultural land 
on the date of the petition for eviction is 
a “premises” within the meaning of Sec- 
tion 3 (n) of the Karnataka Rent Control 
Act, and would attract provisions of Sec- 
tions of Section 21 of the Act?” oa 

2. The matter arises out of proceed- 
ings for eviction under proviso to Sec- 
tion 21 (1) of the Karnataka Rent Control 
Act, 1961 (hereinafter called the ‘Act’) 
instituted by the petitioner against res- 
pondents in H. R. C. No, 287 of 1968 on 
the file of the Munsiff, Hubli, respecting 
certain lands which, at the time of let- 
ting, were agricultural lands; but, which 
as on the date of institution of the pro- 
ceedings came within the limits. of 
Hubli-Dharwar Municipal Corporation 
and used by the lessees, admittedly, for 
industrial purposes, the lessee having, in 
terms of and enabled by the lease deed, 
erected buildings and structures thereon 
for industrial purposes. Eviction was 
. sought on grounds of alleged sub-letting. 
3. The facts leading up to the refer- 
ence are set ott in the order of refer- 
ence dated 12th Dec, 1977, - and it iš 


not necessary to set them out in extenso 


Chronological Paras. 
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again here, Very briefly stated, they ara 
these; i 


_ The predecessors in title of the peti- 
tioner granted a lease of the land in 
question in favour of the first respondent 
under the deed dated 14th December, 
1887, On 29th July, 1889 the lessee sur- 
rendered a portion of the land covered 
by the original lease but then on 7th _ 
March, 1904 the portion so surrendered 
was leased again in favour of the first 
respondent. In 1907, the property was 
permitted to be converted into’ non- 
agricultural user by the Revenue Autho- 
rities and it is common ground that the 
property has been, in fact, so used ever 
since, an 


One of the grounds on which petitioner . — 
has been non-suited by the Courts below 
is that the land in question, having been 
an agricultural land as on the date of 
lease could not be considered to be 
“premises” - within the meaning of _ 
Section 3 (n) of the Act, attracting the ` 
provisions of Section 21, though as on 
the date of the institution of the pro- 
ceedings, the lands admittedly were put 
fo non-agricultural use. This view pro- 
ceeded on the basis that the relevant 
date for purposes of ascertaining whe- 
ther the land is “premises” within the 
meaning of Section 3 (n) of the Act was 
the date of letting. The pronouncement 
of a Division Bench of this Court in 
Rudrayya v. Gangawwa (1976) 1 Kant 
LJ 409, which supports this proposition 
in turn relied for its conclusion on the 
judgment of the Supreme Court in Su- 
bhadra v. Narsaji Chenaji AIR 1966 SC 
806. The Division Bench whose attention 
was invited to a subsequent decision of 
the Supreme Court in Vasudev Dhanji- 
bhai Modi v. Rajabhai Abdul Rahman 
AIR 1970 SC 1475 for the contrary pro- 
position, was of the opinion that there 
was an element of irreconcilability be- 
tween the views expressed in Subhadra’s 
case -on the one hand and Vasudev 
Dhanjibhai Modi’s case on the other and 
that it should follow the former on the 
principle that the bench that decided the 
former case was the larger of the two 


benches. The referring bench was of the -` - 


opinion that there was no element of ir- 
reconcilability in the views expressed in 
Subhadra’s case and Vesudev Dharijibhai - . 
Modi’s case and that the decision in ` 


Rudrayya’s case requires: reconsideration. . . 


4, When this matter came up before 
the Full Bench earlier, the bench: postus ;; 
lating’ ‘a possibility of its .being called : 


- upon to consider as to’ which decision of 
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the Supreme Court should be followed 
when there is._a conflict in its pro- 
nouncements referred that limited ques- 
tion for the opinion of a larger bench of 
five Judges. That question, having come 
before a bench of five Judges of this 


Court, has since been pronounced upon . 


by the larger bench to the effect that, if 
two decisions of the Supreme Court on 
a question of law are mutually irrecon- 
cilable, then the decision of the larger 
bench, though earlier in point of time, 


should be followed. On the cognate ques- 


tion as to what the High Court should 
do if both the benches of the Supreme 
Court consist of equal number of Judges, 
the five Judges bench by a split deci- 
sion, held that in such a case the later 
of the two decisions should be followed. 
In the view we are persuaded to take 
of the present matter, we think that this 
aspect may not become apposite in the 
context of the decision of the question 


referred for opinion and that aspect has. 


become purely academic inasmuch as the 
question of choosing between two mutu- 
ally conflicting views of the Supreme 
Court, does not, in our opinion, arise 
here. 


As the effect of the pronouncements of 
the Supreme Court in Subhadra’s case 
and Vasudev Dhanjibhai Modi’s case un- 
der the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947 (Act 
57 of 1947) are pressed into service by 
the learned counsel during the argu- 
ments, it is necessary first to examine the 


relevant provisions of the Bombay Act 


in relation to corresponding provisions of 
the Karnataka Act and the question fall- 
ing for determination in said two cases. 


In Section 5 (8) of. Bombay Act (Act 
57 of 1947) the expression “premises” is 
defined inter alia to mean, unless there 
is anything repugnant to the subject or 
context, “any land not being used for 
agricultural purposes”, 
the Karnataka Act defines the premises 
to mean: 


"(i) A building as defined in clause (a); 

(ii) any land not used for agricultural 
purposes.” 

Section 6 (1) of the Bombay Act (Act 
57 of 1947) provides: - 


“6 (1) In areas specified in Schedule I, 
this Part shall apply to premises let or 
given on licence for residence, education, 
business, trade or storage.” 

(Rest of the provisions deleted as un- 
necessary). 
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Section 3 (n) of - 
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Referring to provisions in Section 5 (8) 
of the Bombay Act and, Section 3 (n) of 
the -Act, the division bench in Rudrayya’s 
case observed: 

“The above observations show that 
what was considered material was that 
the appellant in that case had to esta- 


- blish that the plot of land leased was 


“premises” within the meaning of Sec- 
tion 5 clause (8) of the Bombay Act and 
that it was unnecessary to consider whe- 
ther the plot was let for residence, edu- 
cation, business, trade or storage.” 

+ 2 r * 


“It is thus clear that the definition of 
premises in the Act is similar to the de- 
finition in the Bombay Act. What is 
material is that under both the Acts any 
land not used for agricultural purposes, 
is excluded from the definition of the 
word “premises”. It is also clear that a 
farm building is excluded from the defi- 
nition of the word ‘building’ and there- 
fore of ‘premises’ in the Bombay Act and 
of a ‘farm house’ in the Act. Since the 
property in question was used only for 
agriculural purposes on the date of the 
lease it follows that in the present case 
also the Act excludes it from its opera- 


* = x $ 


“Hence we are of the opinion that the 
statement of the law by the larger Bench 
in Subhadra’s case is binding on us and 
we have to follow the same in preference 
to the decision of the smaller Bench in 
Vasudev’s case, The unreported decision 
of the Supreme Court in Krishna Pasuba 
Rao v. Dattraya Krishnaji (since report- 
ed in AIR 1966 SC 1024) by a Bench of 
three learned Judges which is relied on 
by Mr. Swamy also supports the view 
taken in Subhadra’s case”. 


5. As reliance has been placed by the 
division bench on Subhadra’s case in 
preference to the view in Vasudeva’s 
case, we may briefly refer to these two 
decisions. 

Facts in Subhadra’s case were ase? 


A certain Bai Jekor and her two sis- 


- ters owned plot No. 68 of Town Plan- 
‘ming Scheme No. 1 Jamalpur, Ahmeda- 


kid. Under a lease dated 15th October, 
1'34 the owners granted a lease of this 
land in perpetuity to certain Gajjar broth- 


-ers. On 7th February 1946, the Gajjars 


sublet the plot, also in perpetuity to the 
respondent Narasaji Chennaji Marwari 
who, in turn by deed dated 25th April, 


- 1947 sublet the plot to appellant Subha- 
- dra, 


All the deeds provided that 
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the lessees may construct buildings on 
the demised land. As on the dates of all 
the three leases, the plot was assessed 
for agricultural purpose, sanction for 
non-agricultural user of the plot was ac- 
corded by the Collector of Ahmedabad 
only on 14th November, 1949. Thereafter 
Le. on 27th October, 1950, Subhadra ap- 
plied to the Court of Small Causes, Ah- 
medabad, for fixation of standard rent of 
the plot under Section 11 of the Bombay 
Act 57 of 1947. The Supreme Court, af- 
firming the decision of the High Court 
in this behalf, held that the plot could 
not be regarded as ‘premises’ inviting 
the application of the Part II of the Act 
and that an application for fixation of 
standard rent was therefore maintain- 
able. Shah, J. as he then was observed: 


ewes In the year 1947, the plot was 
undoubtedly lying fallow, but on that 
account, the user of the land cannot be 
deemed to be altered. User of the land 
could only be altered by the order of the 
Collector granted under Section 67 of 
the Bombay Land Revenue Code.......... aà 
There is no dispute that Part II applied 
to the area in which the plot is situated; 
but before the appellant could maintain 
an application for fixation of standard 
rent under Part II, she had to establish 
that the plot of land leased was ‘pre- 
mises’ within the meaning of Section 5 
(8) of the Act and that it was let for 
residence, education, business, trade or 
storage. For the purposes of this appeal, 
it is unnecessary to consider whether the 
plot was let for residence, education 
business, trade or storage......... : 
After referring to the provisions of Sec- 
tion 5 (8) of the Act, -His Lordships pro- 
ceeded to say: 


"(3) Reading Section 5 sub-clause (8) 
with Section 6 (1) it is manifest that 
para II of the Act can apply in areas 
specified in Sch. II to lands (not being 
used for agricultural purposes) let for 
residence, education, business, trade or 
storage. The material date for ascertain- 
ing whether the plot is ‘premises’ for 
purposes of Section 6 is the date of let- 
ting and not the date on which the ap- 
plication for fixation of standard rent is 
made by the tenant or the landlord. We 
agree with the High Court that the plot 
in dispute could not be regarded as “pre- 
mises” inviting the application of Part II 
of the Act. The application filed by the 
appellant under Section 11 for fixation 
of standard rent was therefore not main- 
tainable,” 
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In Vasudev’s case, the facts were: 

Appellant Vasudev Dhanjibhai Modi 
was the owner of No. 15/3 of Jamalpur 
Town Planning Scheme, Ahmedabad, 
Since 1948, one Rajabhai Munshi was a 
tenant of the land at an annual rental 
of Rs, 411. Alleging that Munshi had 
committed default in payment of rents, 
Vasudev instituted a suit in the Court of 
Small Causes, Ahmedabad, for an order 
of ejectment and for recovery of rent in 
arrears, The Trial Court dismissed the 
action; but the appellate Court granted 
a decree for ejectment. The High Court 
of Bombay affirmed the decree of the ap- 
pellate Court. However on the execution 
side, Munshi raised the contention that 
the Court of Small Causes had no juris- 
diction at all to entertain the suit, as ac- 
cording to him, Parts II and II of the 
Bombay Act 57 of 1947 did not apply to 
open lands and that the entire proceed- 
ing culminating in the order of afirm- 
ance of ejectment made by the High 
Court were without jurisdiction. The ex- 
ecuting Court rejected this objection. 
Appeal against that rejection was also 
unsuccessful but in a petition filed under 
Art. 227 by Munshi the High Court re- 
versed these decisions. The landlord 
Modi came up to the Supreme Court by 
special leave. The Supreme Court re- 
versing the decision of the High Court 
and restoring that of the Court of Small 
Causes observed: (Per Shah, J.) 


"4. The expression “premises” in Sec- 
tion (8) of the Bombay Rents Hote] and 
Lodging House Rates Control Act 57 of 
1947 does not include premises used for 
agricultural purposes. By Section 6 of 
that Act, the provisions of Part II which 
relate to conditions in which orders in 
ejectment may be made against. the 
tenants and other related matters apply 
to premises let for education, business, 
trade or storage. It is plain that the 
Court exercising power under the Bom- 
bay Rents Hotel and Lodging House Rates 
Control Act 1947, has no jurisdiction to 
entertain a suit for possession of land 
used for agricultural purposes. Again in 


ascertaining whether the land demised 
is used for agricultural purposes, the 
crucial date is the date on which the 
right conferred by the Act is sought to 
be exercised: Mst. Subhadra v. Narsaji 
Chennaji Marwadi, AIR 1966 SC 806, 


“8. In the present case the question 
whether the Court of Small Causes had 
jurisdiction to entertain the suit against 
Munshi depended upon the interpretation 
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of the terms of the agreement of lease, 
and the user to which the land was put 
at the date of the grant of the lease. 


These questions cannot be permitted to 
be raised in an execution proceedings so 
as to displace the jurisdiction of the 
Court which passed the decree. If the 
decree is on the face of the record with- 
out jurisdiction and the question does 
not relate to the territorial jurisdiction 


or under Section 11 of the Suits Valua- 


tion Act, objection to the jurisdiction of 
the Court to make the decree may be 
raised; whether it is necessary to in- 
vestigate facts in order to determine whe- 
ther the Court which had passed the 
decree had no jurisdiction to entertain 
and try the suit, the objection cannot be 
raised in the execution proceedings.” 


(Underlining supplied), 


6. Sri B. V. Jigjinni, learned counsel 
for the petitioner, submitted that in 
Rudrayya’s case the Division Bench pro- 
ceeded on the erroneous premise that the 
propositions laid down by the Supreme 
Court in regard to the question on hand in 
Subhadra’s case and Vasudev’s case were, 
in fact, mutually irreconcilable and (sic) 
that as that view and adopting guide- 
lines laid down by the Supreme Court in 
Mattulal v. Radhe Lal, (AIR 1974 SC 1596), 
followed the ruling in Subhadra’s case as 
that was the decision of the larger bench. 
He contends that there was no conflict 
between the two decisions at all and that 
while what was laid down in Subhardra’s 
case as to the point of time with refer- 
ence to which the matter has to be de- 
cided was in the context of the purpose 
of letting contemplated under Sec. 6 (1) 
the decision in Vasudev’s case, on the 
other hand, was in relation to the point 
of time apposite in the context of Sec- 
tion 5 (8) of Bombay Act 57 of 1947. This 
distinction, according to Sri Jigjinni, is 
an incident of and stems from the scheme 
of the Bombay Act which makes the 
purpose of letting determinative under 
Section 6 (1) and that under the Bombay 
Act, in certain areas, both the require- 
ments of Section 5 (8) and Section 6 (1) 
were required to be satisfied in order 
that the provisions of the Act are at- 
tracted, Sri B. V. Jigjinni further con- 
tends that in Subhadra’s case, the ques- 
tion pronounced upon was as to the point 
of time with reference to which require- 
ment of Section 6 (1) should be satisfied, 
while in Para-4 of Vasudev’s judgment, 
the point of time with reference to which 
the requirements of Section 5 (8) has had 
to be satisfied came to be dealt with, 
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7. Sri W. K. Joshi, however, sought to 
maintain that while the observations of 
the Supreme Court were clear in Subha- 


-dra’s case the observations in Para 4 


in Vasudev’s case cannot be taken to 
detract from the position obtaining in 
Subhadra’s case, The reasons for these, 
according to Sri Joshi, are two: The first 
is that Vasudev’s case was decided by 3 
Judges and did not have the effect of 
overruling Subhadra’s case. Secondly, 
according to Sri. Joshi, the observations 
in Para 8 in Vasudev’s case clearly de- 
tract from and are irreconcilable with 
the earlier observations in Para 4. Sri- 
Jigjinni endeavoured to maintain that 
there was no‘such discordance in the 
ideas in para 4 of Vasudev’s judgment on 
the one hand and Para 8 on the other, 
inasmuch as, according to Sri Jigjinni, in 
Para 8 the Supreme Court was dealing 
with that part of the contention of the 
tenant Munshi as to the non-applicabi- 
lity of the provisions of Parts II and HI 
to the land in question, a contention 
which would turn on the question whe- 
ther the requirements of Section 6 (1) 
were satisfied or not. It appears to us 
unnecessary in the present case to ex- 
amine the merits of these rival claims as 
to the exact scope of the two pronounce- 
ments of the Supreme Court. It is plain 
that the scheme of the Bombay Act and 
that of the Karnataka Act are not wholly 
analogous on this aspect. The position as 
to the requirements of satisfaction of the 
provisions of both Section 5 (8) and Sec- 
tion 6 (1) obtaining under the Bombay 
Act does not obtain under the ‘Act’. 


-8, Secondly, if the Supreme Court it- 
self in a later decision adverts to its 
earlier decision and lays down the import 
of the former on any aspect, that, in our 
opinion, is and ought to be conclusive 
so far as the High Court is concerned, 
and the High Court cannot be called upon 
to embark upon an engagement of search- 
ing out possible points of controversy or 
discordance in the two pronouncements. 
Whenever it is urged before it that there 
is an element of irreconcilability in the 
pronouncements on any proposition of 
law by the Supreme Court, the proper 
course for the High Court is, first, to try 
to find out whether the apparently dif- 
fering notes are really different at all. 
This task of the High Court is rendered 
all the lighter if the Supreme Court it- 
self has, or must be taken to have, ex- 
plained the earlier pronouncement. In 
the present case, the same learned Judge, 
Shah, J., who rendered the decision in 
Subhadra’s case has in para 4 of Vasu- 
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dev’s case stated what the law on the 
matter is. 
further enquiry? The 
from the points of view of principle and 
propriety must necessarily be in the 
negative. 


Indeed, we may here advert to another 
decision of the Supreme Court in Mrs. 
Dossibai v, Khemchand, AIR 1966 SC 
1939, in which adverting to what satis- 
fied the requirements of Section 5 (8) of 
the Bombay Act (57 of 1947), Das Gupta, 
J., stated: 

“3. Under Section 5, sub-section (8) of 
the Rent Act unless there is anything 
repugnant in the context “premises” 
means, among other things “any land not 
being used for agricultural purposes”. It 
is undisputed in these cases that the land 
in resp€ct of which the suits were 
‘brought was not being used for agricul- 
tural purposes and so comes within the 
definition of “Premises” in Sec. 5”. 

In an obvious reference to the require- 
ments of Section 6, the Supreme Court 
stated: 

“(7) The more substantial question for 
consideration is whether open land is 
being leased not to be used for residence 
in its condition of open land but to be 
used for the purpose of residence after 
constructing buildings thereon, the lett- 
ing of the open land can reasonably be 
called to be letting for residence 

*(8) It seems to us that when people 
speak ordinarily of land being let for 
business, they are only thinking that the 
ultimate purpose behind the letting is 
that business will be carried on and they 
are not thinking whether the business 
will be carried on on the land 
in its state or by the 
construction sheds or 
by putting up permanent build- 
ings. Similarly, when a man says 
that he will take lease of a plot of land 
for storage of his goods, what he has in 
mind is that by taking lease of the land 
he will achieve the object of storing 
goods, irrespective of whether for such 
storage he will have to put up a structure 
or not in the same way we think that 
when land has been let for the purpose 
of constructing buildings for residence, 
people will say that it is being let for 
residence, just as they will say that the 
land has been let for residence if the 
lessee intends to use it as caravan site 
so that the people may live on the open 
land in caravans”, 

From what emerges from the above 
passages, Sri Jigjinni’s contention that 
observations in Subhadra’s case as to the 


present 
of temporary 
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Are we to embark upon a. 
answer to this, . 


-~ tends 
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criterion which requires to be establish- 
ed with reference to the point of time of 
letting was the criterion germane only 
to Section 6 (1) may not altogether be 
unarguable. The pronouncement of the 
Supreme Court in Mrs. Dossibai’s case 
is that if the lease deed expressly in- 
and enables a prospective non- 
agricultural user of the demised land, 
which was otherwise an agricultural land 


as on the date of letting, the purpose of 


the letting would still be the intended 
prospective user and not merely the 
actual user as on the date of letting. On 
this premise an argument would, per- 
haps, be available to Sri Jigjinni that 
even if the relevant date is the date of 
letting, the land in the present case 
would still be “premises” within the 
meaning of the Act in view of the in- 
tended user. Be that as it may, it is un- 
necessary here to explore the possibilities 
of and the logical conclusions to which 
this argument could be pushed in view 
of the plain provisions of Section 3 (n) 
of the ‘Act’, and in view of the pro- 
nouncement of the Supreme Court in 
Vasudev’s case bearing on an analogous 
language of Section 5 (8) of the Bombay 
Act. 

‘9. A statute contains, 
of an interpretation clause, a little 
dictionary of its own in which it 
endeavours to define the chief terms 
used. The ‘Act’ in Section 3 (n) de- 
fines the expression ‘premises’ to mean 
“any land not used for agricultural pur- 
poses”, With reference to what point of 
time this condition should be shown to 
exist, would be the question. Such a 
question can rarely be solved otherwise 
than by an examination of and with re- 
ference to the concerned statute itself 
and its objects and purposes, The plain 
meaning of clause 3 (n) of the Act is 
that in order that land is ‘premises’ by 
the statutory standards it must be land 
“not used for agricultural purposes”. 
There is no provision in the ‘Act’ which 


in the form 


freezes this condition with reference to | 


or as upon any particular point of time. 
The ‘Act’ being a piece of beneficial 
legislation ushered in with a view to 


- creating status and interfering with the 


freedom of contract on certain aspects 
of the relationship of landlord and tenant 
and which is intended to afford protec- 
tion to the tenants in certain cases must 
be so interpreted as to suppress the mis- 
chief and advance the remedy. In this 
task the interrelation between interpre- 
tation clause and the other substantive 
provisions also require to be so harmo- 
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nised as to integrate with the objects 


of the legislation. Ascertainment of the 
question whether the condition or quality 
‘of the land accords with the requirement 
of clause 3 (n) with reference to any 
point of time other than the point at 
which either protection granted by the 
statute is asserted or the right conferred 
by it is sought to be enforced, would 
‘become divorced of the purpose and 
seem unrelated to the objects of the 
legislation. This, in our opinion, is the 
key to the unfoldment of the under- 
standing of the clause 3 (n). Thus under- 
stood, it becomes clear that the point of 
time at which the requirement of 
clause 3 (n) should be satisfied would 
ibe the point of time at which either the 
protection given under the ‘Act’ is sought 
to be asserted or a right conferred by it 
is sought to be enforced, 


10. In Davies v. Gilbert ((1955 1 All 
ER 415), the Court of Appeal was deal- 
ing with the question whether a cottage 
and a certain extent of woodland attach- 
ed thereto were within the protection of 
the Rent Restrictions Act. In 1937, the 
then owner let the cottage and the 
woodland to the defendant. The cottage, 
at that time was rated at £4 per year: 
the woodland had not been rated. In 
1938 defendant cleared the undergrowth 
and opened a caravan-site. In 1953 the 
caravan site was rated at £9 a year, but 
.the cottage continued to be rated at £4 
a year. Plaintiff who was the transferee 
‘of the landlord’s interest sought posses- 
-sion seeking to put the land for agricul- 
_tural use. Denning, L. J., upholding the 
order denying protection to the tenant 
under the statute and granting posses- 
: sion stated: 

“The first question is whether on 
- September 1, 1939, the property came 
within the old control. If it came within 
=the old control, it remains governed by 
the Acts relating to old control and is 
‘not governed by the Rent and Mortgage 
‘Interest Restrictions Act, 1939. The ques- 
tion whether it came within old control 
. in 1939 depends on this: What was the 
rateable value of the cottage? 
XXX XXX XXX 

What, however, is the effect of the 
new rating in 1953? This caravan site 
- has now been rated at £9 a year, That 
is more than a quarter of the rateable 
value of the cottage, which remains at 
£4. Does this new rating take the pre- 
mises out of old control? This raises the 
question; What is the proper time for 
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the test of rateable value? Is it the 


‘initial date of the letting or is it the 


date when possession is sought by the 
landlord? j 

In my Stdgment the test of rateable 
value under the old control is to be 
determined when the landlord seeks to 
enforce his rights. At the time when 


these proceedings were brought the rate- 


able value of this woodland or caravan 
site was £9 and the rateable value of 
the cottage was £4: therefore, the whole 
ceases to be within the Rent Restrictions 
Acts, and the plaintiff is entitled to pos- 
session......... 
(Underlining ours) 

The principle stated above applied to the 
case on hand as well. 


Ri. It appears to us that on a plain 
understanding of Section 3 (n) it would 
be clear that the relevant point of time 
at which requirement of Section 3 (n) 
must be shown to exist is the point of 
time at which either the protection 
granted by the statute is sought to be 
asserted or a right conferred by the sta- 
tute is sought to be enforced. The view 
of "Shah, J., in Vasudev’s case in rela- 
tion to Section 5 (8) of the Bombay Act 
accords with and supports our view. 


12. It is, however, to be emphasised 
that the nature of the user of the pro- 
perty let must, with reference to the 
date of assertion of the protection or 
enforcement of the right under the Act, 
not be an unlawful or impermissible one. 


13. The view taken in Rudrayya’s 
case proceeding, as it does on the foat- 
ing that the pronouncement of Shah, J., 
in Vasudev’s case conflicts with Subha- 
dra’s case and ought not to be fol- 
lowed cannot be said to have laid down 
the correct law. With great respect, we 
are unable to bring ourselves to agree 
with the conclusion reached by the Divi- 
sion Bench, Accordingly, overruling the 
decision in Rudrayya’s case, we express 
the opinion that a property which was 
an agricultural land at the time of let- 
ting and which ceased to be agricultural 
land on the date of the petition for evic- 
tion is “premises” within the meaning of 
Section 3 (n) of the ‘Act’ attracting the 
provisions of Section 21 of the ‘Act’. 


TF Answer accordingly. 
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D. M. CHANDRASHEKHAR, C. J. AND 
P. P. BOPANNA, J. 
Puttegowda, Appellant. vwẹ? State of 

Karnataka and others, Respondents, 
Writ Appeal No. 772 of 1979, 

10-1-1980.* 


Karnataka Land Reforms Act (10 of 
1962), Ss. 44 (1), 45 — Granting of occu- 
pancy rights — Lands not surrendered 
notwithstanding permission to surrender 


D/- 


can be taken into consideration, AIR 
1979 Kant 211, Reversed. (T. P. Act 
(1882), S. 111). 

The words “lands held by” in Sec- 


tion 44 (1) of the Karnataka Land Re- 
forms Act are wide enough to cover 
lands not surrendered in spite of per- 
mission to do so but in possession of the 
tenant immediately before 1-3-1974, and 
such lands vest in the State Government 
and can be taken into consideration for 
the purpose of granting occupancy rights 
under Section 45 of the said Act. Mere 
permission to surrender without delivery 
of possession by the tenant does not put 
an end to the relationship of landlord 
and tenant. Under Section 111 of the 
T. P. Act also, tenancy of immoveable 
property is determined, inter alia, by 
express surrender, that is to say, in 
case the lessee yields up his interest 
under the lease to the lessor, or by im- 
plied surrender, AIR 1979 Kant 211, Re- 


versed, (Para 7) 
Cases Referred : Chronological Paras 
AIR 1974 SC 2123 7 


B. T. Parthasarathy, for Appellant; 
4 S. Vishveswara, for Respondents Nos. 
and 4. 


BOPANNA, J.:—— This is a tenant’s 
appeal from the order of Swami,. J., al- 
lowing the writ petition filed by the land- 
lords who are respondents 3 and 4 here- 
in and quashing the order of the Land 
Tribunal, Hunsur, which had granted 
him occupancy rights in 2 acres of wet 
land in Survey No, 298, Hussainpura 
Nala village, Hunsur Taluk. 


2. The relevant facts briefly stated 
are these: The appellant was the tenant 
of the land aforesaid since the time of 
the landlord’s father, Siddappa. After the 
Karnataka Land Reforms Act, 1961 (in 
- short, ‘the Act’), came into force, he filed 
an application under Section 48A of the 


FAgainst judgment of K. A. Swami, J. 
reported in AIR 1979 Kant 211. 
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Act for grant of occupancy rights in that 
land. In his application (produced as 
Exhibit-C with the writ petition), he had 
claimed tenancy of that land over a 
period of 25 years. In the statement of 
objections before the Land Tribunal, re- 
spondents 3 and 4 contended, inter alia, 
that the appellant was not the tenant of 
that land in view of his surrender there- 
of in accordance with the provisions of 
Section 25 of the Act, as it stood in the 
year 1969, that in terms of the order of 
the Land Tribunal dated 22-12-1969 (pro- 
duced as Exhibit-B with the writ peti- 
tion) made under that section, the ap- 
pellant was neither in possession of the 
land nor cultivating the same and that 
after the death of Siddappa, father of 
the landlords herein, there was a_parti- 
tion of family properties in the year 
1973 under which this land fell to the 
share of respondent-3 who has been 
cultivating it personally since then and 
up to the time of partition her brothers 
were cultivating it personally. 


3. The case of the appellant before 
the Land Tribunal was that he never 
made any statement before the then 
Land Tribunal to the effect that he was 
surrendering that. land nor did he get 
any notice from that Tribunal and that 
even assuming that there was an order 
of the Land Tribunal permitting surren- 
der, he did not avail himself of such 
permission and surrender but continued 
to be in possession thereof as tenant pay- 
ing Wara and levy. His plea regarding 
continuance of his tenancy as on 1-3- 
1974, was fully corroborated by the evi- 
dence of the cultivators of adjacent 
lands. The landlords rested their case on 
the order of the Tribunal permitting sur- 
render, the entries in the record of rights 
for the period of 1970 to 1977 and the 
oral evidence of Shivappa, brother of 
respondent-3, Nanjegowda, husband of 
respondent-3 and Revanna, also a rela- 
tion. 


4. The Land Tribunal found that the 
appellant had not acted on the permis- 
sion to surrender and delivered posses- 
sion of the land to the landlords: that 
the oral evidence of the landlord’s wit- 
nesses suffered from contradictions; that 
it was not shown that the Tahsildar had 
delivered possession of the land from the 
appellant to the landlords and that the 
appellant’s evidence duly corroborated 
by two adjacent landholders and the 
spot inspection demonstrably proved the 
appellant’s possession as a tenant as on 
1-3-1974. In that view, the Tribunal 
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granted occupancy rights to the appel- 
lant, 


5. Aggrieved by this order, the land- 
lords contended inter alia before the 
learned single Judge that: 


(1) the order of the Tahsildar (Exhi- 
bit-B) determined the relationship of 
landlord and tenant between the appel- 
lant and respondent-3; 


(2) there was actual surrender by the 
appellant pursuant to Exhibit-B and 
even otherwise the appellant was a tres- 
passer being a tenant at sufferance and 
therefore he was not a tenant entitled 
to occupancy rights; and 

(3) the finding of the Land Tribunal 

was vitiated by non-consideration of the 
presumption arising under Section 133 of 
the Karnataka Land Revenue Act from 
the entries in the record of rights ex- 
tract (Exhibit-J filed with the writ peti- 
tion). 
These contentions found favour with the 
learned single Judge and he allowed the 
petition of the landlords. 
tenant’s appeal. 

6. We will first deal with contentions 
Nos. 2 and 3 since they rest on the fac- 
tual appreciation of the evidence on re- 
cord. On the question of possession by 
the appellant of the land in dispute, not- 
withstanding the order permitting sur- 
render, the finding of fact recorded by 
the Tribunal that the appellant was in 
possession even after such order, is well 


sustained by his unimpeachable evidence. | 


The further finding of the Tribunal that 
the affidavit of the appellant in support 
of the application for permission to sur- 
render, was given by him at the land- 
lords’ insistence and that there was no 
surrender ‘as such, is also not open to 
challenge, We may notice that the land- 
lords also initiated the resumption pro- 
ceedings under Section 14 of the Act as 
it stood then. The case of the landlords 
is that in that proceedings an applica- 
tion’ for permission to surrender under 
Section 25 of the Act, was made by the 
appellant duly supported by an affidavit. 
Resumption and surrender are proceed- 
ings different from each other under 
different sections of the Act. The appel- 
lant’s case in this Court was that he did 
not receive any notice from the then 
Land Tribunal — apparently meaning 
that there was no notice of resumption 
proceedings but all the same Siddappa, 
the original landlord, took his affidavit 
by falsely representing that he would be 
getting the land for himself. The affidavit 
(produced as Exhibit-A in the writ peti- 
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tion) is in English and it is not the case 
of the landlords that the appellant was 
conversant with English. Nor is there 
any endorsement in the affidavit to the 
effect that its contents had been duly 
translated in the language known to the 
appellant and read to him. Hence the 
finding of the Tribunal that the appel- 
lant had not acted on the permission to 
surrender by delivering possession of the 
land to the landlords, appears to be well 
founded and the evidence on record in 
support of this finding effectively rebuts 
the presumption arising from the entries 
in Exhibit-J under Section 133 of the 
Act. Further the contradictions in the 
evidence of the landlords’ witnesses re- 
garding cultivation of the lands by the 
landlords after the alleged surrender by 
the appellant, throw serious doubt about 
the genuineness of these entries, 


7. The learned single Judge relied on 
Maneksha Ardeshir v. Manekji Edulji 
Mistry (AIR 1974 SC 2123) and S. 44 (1) 
of the Act in support of his finding that 
the order of surrender determined the 
relationship of landlord and tenant. We 
bar take up Section 44 (1) of the Act 

rst, 


Sub-section (1) of Section 44 of the 
Act reads: l 


“Vesting of land in the State Govern- 
ment — (1) All lands held by or in the 
possession of tenants (including tenants 
against whom a decree or order for evic- 
tion or a certificate for resumption is 
made or issued) immediately prior to 
the date of commencement of the 
Amendment Act, other than lands held 
by them under leases permitted under 
Section 5, shall, with effect on and from 
the said date, stand transferred to and 
vest in the State Government.” 


It enumerates the types of land that vest 
in the State Government as on 1-3-1974, 
The learned single Judge has found that 
the lands not surrendered notwithstand- 
ing the permission to surrender, do not 
find a place in Section 44 (1) and so such 
lands are not tenanted lands for grant- 
ing occupancy rights under Section 45 of 
the Act. In our view, the words “lands 
held by” (Underlining by us) are wide 
enough to cover lands not surrendered 
in spite of permission to do so but in pos- 
session of the tenant immediately before 
1-3-1974, and therefore the construction 
put on Section 44 by the learned single 
Judge, does not appear to us to be cor- 
rect, Even the decision of the Supreme 
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Court under the Bombay Tenancy and 
Agricultural Lands Act referred to above, 
does not support the view taken by the 
learned single Judge. That was not a 
case in which -tenant continued to 
be in possession of the land . after 
obtaining permission to surrender. 
The deletion of Section 25 as it 
stood then by Amendment Act 1 of 1974, 
without providing for a saving clause 
for the operation of surrender orders 
obtained by landlords under the earlier 
provision lends support to our view that 
mere permission to surrender without 
delivery of possession by the tenant does 
not put an end to the relationship of 
landlord and tenant. 

Further, it may also be noticed that 
under Section 111 of the T. P. Act, ten- 
ancy of immoveable property is deter- 
mined, inter alia, by express surrender, 
that is to say, in case the lessee yields 
up his interest under the lease to the 
lessor, or, by implied surrender. 


As stated in Halsbury’s Laws of Eng- 
land Volume 23 (8rd Edn.) at page 635, 
delivery of possession by the tenant to 
the landlord and his acceptance of pos- 
session, are essential to effect the sur- 
render. In the present case, it has not 
been proved that the appellant had de- 
livered possession of the land notwith- 
standing grant of permission to surren- 
der. As we have found that the appel- 
lant was in possession even after the 
grant of permission to surrender, he must 
be held to have continued to be a tenant 
and was entitled to grant of occupancy 
right, and therefore the question of re- 
mand also does not arise, 


8. For these reasons, the appeal is al- 
lowed, the order of the learned single 
Judge is reversed, the writ petition of 
the landlords is dismissed and the order 
of the Land Tribunal stands restored. 
No costs. 


9. After the pronouncement of the 
Judgment, the learned counsel for re- 
spondents 3 and 4 made an oral applica- 
tion for grant of a certificate of fitness 
to appeal to the Supreme Court., . 

10. In our opinion, no substantial 
question of law of general importance 
which needs to de decided by the 
Supreme Court, arises in this case, and 
accordingly the certificate prayed for is 


refused, 
Appeal allowed. 
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D. M. CHANDRASHEKHAR, C. J., 
AND P. P. BOPANNA, J. 

Siddappa Yellappa Kundargi, Appel- 
lant v. The Election Officer and another, 
Respondents. i 
Writ Appeal No. 853 of 1979, D/- 6- 1- 
1979,* 

Constitution of India, Article 226 — 
Election dispute — Petition under Arti- 


ele 226 instead of election petition under - 


Section 13, of Karnataka Act No. 10 of 
1959 — In extraordinary circumstances 
High Court can exercise writ jurisdiction 
to decide validity of election. (1979) 2 
Kant LJ 61: AIR 1980 NOC 53, Revers- 
ed — (Karnataka Village Panchayat and - 
Local Boards Act (10 of 1959), Sec. 13). 


In extraordinary circumstances the 
High Court in exercise of the. jurisdic- 
tion under Art. 226 may decide the 
validity of the election especially after 
the election is over and exercise of juris- 
diction would not delay the completion 
of the election. AIR 1975 SC 2140 Foll. 

(Para 5) 

In the instant case, the decision of the 
Election Officer that a candidate did not 
belong to the Scheduled Tribe was un- 
questionably erroneous and no evidence 
was needed to prove the mainfest error. 
Further. as a consequence of rejection of 
the nomination form of the candidate 
the only other candidate was declared 


elected. Held requiring the candidate to 


take recourse to an election petition 
under Section 13 of the Karnataka Vil- 
lage Panchayat and Local Boards Act 
would be an empty formality and it. 
would be most appropriate case for the 
High Court to exercise its jurisdiction 
under Art. 226 to correct such obvious 
error and to prevent failure of justice. 
(1979) 2 Kant LJ 61: AIR 1980 NOC 53,- 


Reversed. (Para 6) 
Cases Referred: Chronological Paras’ 
AIR 1975 SC 2140 ' 35 


A. V. Albal, for Appellant; Annadan- 
ayya Puranik, Addl. Govt. Advocate 
(For No. 1) and Ravivarma Pee (for 
No. 2). for Respondents, 


BOPANNA, J. :— The only point for 
consideration in this appeal is whether 
the learned single Judge was right in- 
declining to exercise his jurisdiction. 
under Article 226 of the Constitution of - 


*Against judgment of single Judge of. 
this Court reported in (1979) 2 Kant - 
L. J. 61: AIR 1980 NOC 53. 
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India in’ an election dispute when the 
entire process of election had been com- 
pleted and there was an alternative re- 
medy by way of an election petition. 


2. The undisputed facts giving rise to 
this appeal are: The appellant, who was 
the petitioner before the learned single 
Judge, and the s€cond respondent here- 
in, had filed their nominations for being 
elected to a vacant seat in the Panchayat 
of Akkatangerahal.. That seat had been 
reserved for a member of the scheduled 
caste/scheduled tribe. Their nomina- 
tion papers which were in Form No. 2-A 
prescribed under Rule 8 of the Rules 
framed under the Karnataka Village 
Panchayats and Local Boards Act, 1959 
{in short, ‘the Act’) contained the neces- 
sary declaration that they belonged to 
the scheduled tribe, : namely, Nayak 
community. At the time of scrutiny of 
the nomination papers by the Election 
Officer (the first respondent in this ap- 
peal), the second respondent produced a 
certificate of caste issued in his favour 
by the Block Development Officer as 
also the transfer certificate issued by the 
Head Master of the school wherein the 
appellant had studied, describing him as 
‘Hindu, Berad’. On the strength of this 
transfer certificate, the second respon- 
dent raised an objection before the Elec- 
tion Officer that the appellant was not 
a member of the scheduled caste/sche- 
duled tribe and therefore was not eligi- 
ble to contest for the reserved seat. This 
objection was upheld by the Election 
Officer, with the result, the appellant’s 
nomination paper was rejected and the 
second respondent being the only can- 
didate in the field for the reserved seat, 
was declared as elected unopposed, 


3, Before the learnd single Judge, it 


was conceded by the learned counsel for 
the second respondent that the appellant 
and the second respondent were members 
of the same caste, but he, however 
maintained that the appellants: remedy 
was by an election petition under Sec- 
tion 13 of the Act since the entire pro- 
cess of election had been completed. 
Further, he pleaded that Art. 226 (3) of 
the Constitution was a bar for this court 
to entertain an election dispute when 
he had an alternative remedy. The first 
of these contentions found favour with 
the learned single Judge who held that 
the dispute being a post-election dispute, 
as held by the Supreme Court in Nanhoo 
. Mal v. Hira Mal, (AIR 1975 SC 2140), the 
only remedy for challenging the election 
was by means of an election petition, 
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4. The learned counsel for the second 
respondent reiterated the above conten- . 
tion in this appeal, 

5. The pronouncement of the Supreme 
Court in Nanhoo Mal’s case as to the 
jurisdiction under Art. 226 of the Con- 
stitution to decide the validity of an elec- 
tion after it is over, is not an unquali- 
fied pronouncement, as can be seen from 
the following passage in the judgment of 
the Supreme Court: 

“Whether there can be any extraordi- 


nary circumstances in which the High 
Courts could exercise their power under 
Article 226 in relation to elections it is 
not now necessary to consider, All the 


considerations applied in coming to the 
conclusion that elections to the legisla- 
tures should not be delayed or pro- 
tracted by the interference of courts at 
any intermediate stage before the result 
of the election are over apply with equal` 
force to elections to local bodies”. 
(Underlining is ours). 

From the aforesaid passage, it is evident 
that the Supreme Court has recognised 
that in extraordinary circumstances the 
High Court may, in exercise of its juris- 
diction under Article 226, decide the 
validity of the election, especially after 
the election is over and the exercise 
of jurisdiction would not delay the com- 
pletion of the election. 


6. In the present case, the decision of 
the Election Officer that the appellant 
did not belong to the scheduled tribe, was 
unquestionably erroneous and no evi- 
dence is needed to prove this manifest 
error. In these circumstances, driving 
the appellant to an election tribunal 
under Section 13 of the act would be an 
empty formality and it would be the 
most appropriate case for this court to 
exercise its jurisdiction under Art, 226 
to correct such obvious error and to pre- 
vent failure of justice. 

7. The second contention based on 
clause (3) of Article 226 of the Constitu- 
tion, as it stood after the 42nd Amend- ` 
ment to the Constitution, is no longer 
available as that clause has been deleted 
by the 44th Amendment to the Constitu- 
tion. l 

8. For these reasons, we allow this’ 
appeal, reverse the order of the learned 
single Judge, allow the writ petition and 
quash the order ot the Election (Officer 
rejecting the nomination paper of the 
appellant and the order dated 1-5-1979, 
declaring the second respondent as hav- 
ing been elected to the said reserved 
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seat. We further direct the Election Offi- 
cer to accept the nomination paper of 
the appellant and hold a fresh election 
for the aforesaid seat after issuing a 
fresh calendar in respect of events sub- 
sequent to the acceptance of the nomina- 
tion papers: No costs, 

Appeal allowed, 
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K. A. SWAMI, J. 


B. T. Krishnappa, Petitioner v. Princi- 
pal Munsiff, Kolar and others, Respon- 
dents, 


Writ Petn, No, 4285 of 1979, D/- 68-7- 
1979. 


Civil P. C. (1908), O. 18. R. 18 (as 
amended by Act No. 104 of 1976) — Vali- 
dity — Power of spot inspection of Court 
under R. 18 — Not confined to particular 
elass of persons or suits — Does not vio- 
late Article 14 — (Constitution of India, 
Article 14.) 

The provision for spot inspection by 
the Court contained in O, 18, R. 18 of 
C. P. C. is intended to advance the cause 
of justice and to avoid unnecessary evi- 
dence being adduced in the case and fur- 
ther, the record made of the facts ob- 
served during the course of observation 
enables the court to arrive at a correct 
decision. The Court will not be exercis- 
ing an absolute power, when the inspec- 
tion is made by the Court and the rele- 
vant, facts observed and recorded in pre- 
sence of the parties. If the Court acts 
arbitrarily during the course of inspec- 
tion, it is always open for correction ei- 
ther in appeal or révision. Thus the 
application of the provision is not con- 
fined to a particular class of persons or 
suits, That being so, it cannot be said 
that the provisions contained in O. 18 
R. 18 of C. P. C. are opposed to Art. 14 
of the Constitution. (Para 3) 


G. N. Seshagiri Rao, for Petitioner; 
U. N. Narayana Rao Sr, Central Govern- 
ment Standing Counsel, for Respandent 
No. 6. 


ORDER:— In this petition, under Arti- 
cles 226 (1) (a) (b) and (c) of the Con- 
stitution, the petitioner who is the plain- 
tiff in Original Suit No. 125/77 on the file 
of the Principal Munsiff, Kolar, has 
challenged the constitutional validity of 
the provisions contained in O: 18 R. 18 
Civil P. C. as amended by Act No. 104 of 
1976, on the ground that the said pro- 
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visions are opposed to Article 14 of the 
Constitution. 

2. An interesting argument was ad- 
vanced by Shri G. N. Seshagiri Rao, the 
learned Counsel appearing for the peti- 
tioner, that O. 18 R. 18 empowers the 
Court to makean inspection and record 
the fact observed by the Court at such an 
inspection and such a record shall form 
a part of the record of the suit and that 
being so, the party will not have an op- 
portunity to challenge the same before 
the Court and thereby, the Court will be 
exercising an absolute power, hence it 
was submitted that it will be opposed to 
Article 14 of the Constitution, 


3. I have not been able to comprehend 
how the provisions of Order 18, Rule 18, 
are opposed to Article 14 of the Con- 
stitution. Inspection is made by the 
Court in the presence of the parties and 
the relevant facts observed in the pre- 
sence of the parties during the course of 
inspection will be recorded. That being 
so, there is no reason whatsoever to 
think that the Court will be exercising 
an absolute power. It is nothing put re- 
cording the facts as found during the 
course of inspection. This provision is in- 
tended to advance the cause of justice 
and to avoid unnecessary evidence being 
adduced in the case, Further, the record 
made of the facts observed during the 
course of observation enables the Court 
to give its verdict in conformity with the 
real nature of things, Thus the inspec- 
tion by the Court in cases which are re- 
quired to be decided with reference to 
certain things alleged to exist will great- 
ly help the Court to arrive at a correct 
decision. If the Court acts arbitrarily 
during the course of inspection, it is 
always open for correction either in the 
appeal preferred against the decree 
passed in the suit or in revision in deserv- 
ing cases. The application of the provi- 
sion is not confined to a particular class 
of persons or to a particular class of suits 
That being so, the contention of Shri 
Seshagiri Rao that the provisions con- 


tained in O. 18 R. 18 of the C. P. Code,| 


are opposed to Article 14 of the Con- 
stitution, is untenable. It was also fur- 
ther submitted that by reason of such 
power, the Court will be playing a role 
of a witness which is incompatible with 
the function of the Court to adjudicate 
the dispute between the parties. This 
contention also is equally untenable, As 
already pointed out, the court makes the 


inspection in the presence of the parties - 


as a Court and not as a witness. The in- 
spection is made for the purpose of enabl- 
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ing the Court to decide the case and to 
arrive at a just decision. That being so, 


there is no ground to issue Rule. Hence,’ 


the writ petition is rejected. 
Petition dismissed. 
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FULL BENCH 


K. BHIMIAH, 
K. JAGANNATHA SHETTY AND 
M. P, CHANDRAKANTARAJ URS, JJ. 


K. Ramaiah, Petitioner v. K. G. Bas- 
appa, Respondent. 


Civil Revn. Petn. 
D/- 20-3-1979. 


(A) Karnataka Land Reforms Act (10 
of 1962), Sec. 133 — Effect of amendment 
by Karnataka (Amendment) Act (1 of 
1974) Sec. 91 and Karnataka Land Re- 
forms (Second Amendment and Misc. Pro- 
visions) Act (31 of 1974), Ss. 2, 3 & 5 
— Suit for possession of agricultural land 
pending in Civil Court — Issue as to 
tenancy of defendant referred to Munsiff- 
Tribunal and decision thereof becoming 
final before 1-3-1974 — Issue need not be 
reopened — Suit to be disposed of in ac- 
cordance with final decision under Sec- 
tion 118 — (1975) 1 Kant LJ 241 Over- 
ruled, 

Held :— (1) If an issue regarding ten- 
ancy framed in a suit has been referred to 
an officer or Munsiff-Tribunal prior to the 


No. 730 of 1975, 


coming into force of Act 1 of 1974, that is, 


1-3-1974 and the decision has also been 
affirmed by the appellate authority name- 
ly, District Judge prior to coming into 
force of Act I of 1974, and if that deci- 
sion has become final then, it will not be 
necessary again to refer the said issue to 
the Tribunal consequent on the amend- 
ment to Section 133 of the Act and by 
virtue of Section 91 of Act I of 1974. 
(2) The jurisdiction of the Civil Judge 
in the case in question to dispose of the 
suit in accordance with the decision of 
the District Judge given under Sec. 118 
of the Karnataka Land Reforms Act as it 
then existed on the question of tenancy 
pleaded by the defendant has not been 
affected by Act 31 of 1974. (Para 15) 


Under Sec. 91 of Act (1 of 1974), as 
amended by Sec. 5 of Act (31 of 1974) if 
in any suit or proceedings a question 


_ which is required to be decided by Land 


Tribunal has already been decided by the 
Munsiff Court, but pending in appeal or 
revision, such appeal or revision shall be 
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disposed of in accordance with the 
amended provisions of Section 133 as if 
the amendments were in force at the 
time the right to commence or institute 
such proceedings accrued. Sec. 3 of Act 
31 of 1974 provides for re-opening only 
those matters which have been finally dis- 
posed of after Ist Day of March 1974. The 
matter which has been disposed of and 
concluded prior to First March, 1974 ap- 
parently has been kept undisturbed. As 
the question relating to the tenancy 
pleaded by the defendant in the instant 
case has been set at rest prior to the 
coming into force of Act 31 of 1974, it 
was not an open question and could not 
be reopened under Sec. 3 of Act 31 of 
1974. (Para 11) 


No doubt, Section 133 as amended by 
Act, 31 of 1974 in explicit terms does not 
deal with appeal or revision. But, when 
the section refers to “such Court” or 
“Officer or Authority” it can be reason- 
ably inferred that such Court means the 
Court where the matter involving “such 
question” is pending; that is, the question 
which is required to be decided by the 
Land Tribunal. Section 3 of Act 31 of 
1974 also lends support to this view. It 
privides for disposal of pending proceed- 
ings, commenced before the date of the 
coming into force of Act 31 of 1974 and 
pending before any Civil Court in origi- 
nal suit or proceedings, Appeal or revi- 
sion. It provides, for disposal or such 
suit, appeal or proceedings in accordance 
with the said amended section. Neither 
Section 133 nor Section 3 (1) of the Act 
31 of 1974 bars appellate or revisional 
Court to dispose of the matter pending 
before it by following the prescribed pro- 
cedure under Section 133. The dominent 
purpose of Section 133 is that the Civil 
Court shall not try the issue or question 
which is required to be decided by Land 
Tribunal. It does not expressly provide 
for the total nullification of the adjudica- 
tion on all other issues made by compe- 
tent Courts or authorities. If the words 
are literally applied, it would produce a 
wholly unreasonable result. (1975) 1 Kant 
LJ 241 Overruled, AIR 1976 Kant 131 Rel. 
on. (Para 14) 

(B) Karnataka Land Reforms (Amend- 
ment) Act, (6 of 1970) Sections 32 and 33 
— Combined effect of — Transfer of pro- 
ceedings pending before 15-1-1970 and 
validation of orders, 

The combined effect of Sections 32 and 
33 is that applications and proceedings 
Pending before a Tribunal or 
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Judicial Officer exercising power and per- 
forming duties and functions of a Tribu- 
nal before the date of the commencement 
of Act 6 of 1970 (viz 15-1-1970) shall 
stand transferred to the Court as defined 
under the Act, as amended by Act 6 of 
1970. The word “Court” is defined under 
Section 2 (9) (a) which was also inserted 
by Act 6 of 1970, to mean the Court of 
Munsiff within the local limits of whose 
jurisdiction the land is situate. If before 
the commencment of Act 6 of 1970, if any 
application or proceeding has been trans- 
ferred to a Munsiff, such matters shall be 
continued as if they have been validly 
transferred, and no order made by such 
Munsiff in respect of those matters shall 
be questioned in any Court on the ground 
that such transfer was not in accordance 
with law. The effect of the validation pro- 
vided by Act 6 of 1970 is that all proceed- 
ings taken and decrees and orders passed 
before the commencement of Act 6 of 
1970 by a Tribunal exercising or purport- 
ing to exercise jurisdiction in respect of a 
tenant shall be deemed to be good and 
valid in law as if the Tribunal exercis- 
ing or purporting to exercise such juris- 
diction has been duly conferred with the 
power to determine such questions under 
the Act. (Para 7) 


Where the issue of tenancy raised in 
the suit had been referred to a Munsiff 
Court before Act 6 of 1970 came into 
force although the decision of the Mun- 
siff was rendered on 20th November, 1970, 
that is, after the coming into force of Act 
6 of 1970, then in view of the provisions 
of Sections 32 and 33 of the said Act, the 
order made by the Munsiff was saved as 
being well within its jurisdiction. 

(Para 8) 

Cases Referred : Chronological Paras 
(1975) 2 Kant LJ 433: ATR 1976 Kant 131 
. 11 

(1975) 1 Kant LJ 241 5, 12, 13 14 


R. U. Goulay, for Petitioner, H. Thip- 
perudrappa, for Respondent. 


JAGANNATHA SHETTY, J.:— A 
Bench of this Court has referred the 
following questions for opinion of a Full 
Bench: 

(1) Where the issue regarding the 
tenancy framed in a suit has been refer- 
red to and answered by the Munsiff-Tri- 
bunal prior to the coming into force of 
Act 1 of 1974 and the decision has been 
-affirmed by the appellate authority, name- 
ly, the District Judge also prior to the 
coming into force of Act 1 of 1974 and 
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has become final, whether such an issue 


should again be referred to the Tribunal 


consequent on the amendment of the pro- 
visions of Section 91 of Act 1 of 1974? 


(2) Is the jurisdiction of the Civil Judge 
in this case to dispose of the suit in ac- 
cordance “with the decision of the Dis- 
trict Judge given under Section 118 of the 
Karnataka Land Reforms Act on the ques- 
tion of tenancy affected by Act 31 of 
1974” ? 


2. The facts are fully set out in the 
order of reference, and for the purpose of 
our decision, we may recapitulate only | 
those which are relevant. 


The petitioners are legal representa- 
tives of the plaintiff in O. S. No. 2 of 1967. 
The suit was for recovery of possession of 
certain agricultural land bearing S. No. 
48/2 of Kadirenahalli in Gowribidanur 
Taluk. It was instituted in the Court of 
the Civil Judge, Kolar, and is still pend- 
ing there. The case of the plaintiff was 
that in 1958-59 there was an agreement 
between him and the defendant to ex- 
change their lands and in pursuance of 
which, he took possession of the land of 
the defendant while putting the latter in 
possession of the suit land. The defendant, 
however,- committed breach of the con- 
tract and disposed of his land to a third 
person who in turn dispossessed the 
plaintiff. The suit was accordingly filed for 
recovery of possession and mesne profits. 
The defendant, inter alia, contended that 
there was no agreement as stated by the 
plaintiff and that he was a tenant or 
deemed to be a tenant of the land. On 
these rival contentions, one of the issues ` 
settled related to the question of tenancy 
pleaded by the defendant. viz., whether 
the defendant was a tenant or deemed to 
be a tenant of the land. That issue was 
referred to the Munsiff, Chikkaballapur 
for a finding according to the then exist- 
ing provisions of the Karnataka Land Re- 
forms Act (called shortly as “the Act”). 

3. It is not in dispute that the Munsiff 
was competent and was the only then 
authority to decide the said question of 
tenancy. On 20th November, 1970, the 
Munsiff determined that issue holding the 
same against the defendant. The said find- 
ing was taken in Appeal before the Dis- 
trict Judge. Kolar, in Mise. Appeal 
No. 3/71. On 16th August, 1973, the ap- 
peal was finally disposed of affirming the 
finding of the Munsiff. It appears that the 
defendant filed a revision petition chal- 
lenging the said finding in this Court, but 
did not pursue the matter and the ques- 


‘the progress of the suit, 
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4. Thereupon the Civil Judge posted 
the suit for trial on other issues. During 
the defendant 
filed an application I. A. No. 1 contending 
that consequent on the amendment of Sec- 


‘tion 133 of the Act by Karnataka Act 1 of 


1974 and Section 91 thereof, the issue of 
tenancy should be referred to the newly 
constituted Land Tribunal after vacating 


‘the aforesaid orders. That application was 


opposed on behalf of the plaintiff. But the 
learned Civil Judge accepted the plea of 
the defendant and made an order dated 
8th January, 1975, stating that the said 
issue should again be determined by the 
Land Tribunal. It is against this order 
that the revision petition has been pre- 


ferred by the plaintff. 


‘shall be 


5. When the revision petition came up 
for disposal before Venkatachalaiah, J., 
learned Judge felt that having regard to 
some of the observations of this Court in 
Bandu Hamasinga Danawade v. Sashi- 
kumar (1975) 1 Kant LJ 241 the matter 
disposed of by a Bench 
and accordingly, referred the petition to 
a Division Bench for disposal. When the 
petition came up before a Division Bench 
for disposal, learned Judges felt that the 


issue of tenancy which was determined 
‘and concluded by March 1974, need not 


‘the Land Tribunal. They 


again be dealt with and determined by 
also felt that 


‘some of the observations in Danawade’s 
‘ease are of sweeping nature and may 


-therefore require reconsideration and ac- 


‘cordingly they referred the said two ques- 
tions for the opinion of a Full Bench. 


y 


6. As a preliminary to the considera- 
tion of these questions, it would be neces- 


Sary to advert to some of the amend- 


ments made to the Act. The Act was 
amended by Karnataka Act No. 6 of 1970 
{“Act 6 of 1970”) retrospectively with ef- 


fect from 15th January, 1970. Section 32 


thereof provides for transfer of. certain 


' -pending proceedings : 


other 
‘powers and performing the 


"32. Transfer of pending proceedings. 


(1) All statements, applications and pro- 
ceedings pending before a Tribunal or 
judicial officer exercising the 
duties and 
functions of a Tribunal before the date of 
commencement of this Act, shall as from 
the said date stand transferred to the 
court as defined in the principal Act, as 


‘amended by this Act or the Tahsildar, as 


the case may be, and shall be continued 
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and disposed of by such Court or Tahsil- 
dar, as the case may be, in accordance 
with the principal Act as 
this Act, as if such statements, applica- 
tions and proceedings had been filed or 
commenced before such Court or Tahsil- 
dar.” 

(2) As from the date of commencement 
of this Act, all appeals and proceedings 
connected with it “pending before the Ap- 
pellate Authority specified under sub-sec- 
tion (1) of Section 118 as the Appellate 
Authority before the commencement of 
this Act shall on that date stand transfer- 
red to the District Court having jurisdic- 
tion over the area, and shall be continued 
and disposed of by it as if such appeals 
had been filed before it.” 

Sec. 33 provides for validation, 

“Validation (1) All proceed- 
ings taken and decrees and order pass- 
ed before the commencement 
of this Act by a Tribunal exercising or 


KAREHA 


` purporting to exercise jurisdiction to de- 


cide whether a person is a tenant or not 
shall notwithstanding any judgment, de- 
cree or order of any court be deemed to 
be as good and valid in law as if the Tri- 
bunal exercising or purporting to exercise 
such jurisdiction had been duly conferred 
with such jurisdiction by the principal 
Act.” 

Sub-section (2) of Section 33 provides: 
“Notwithstanding anything contained in 
the principal Act, where before the date- 
of commencement of this Act, statements 
and applications filed or proceedings pend- 
ing before a Tribunal or Munsiff have 
been transferred to a Munsiff or a Tribu- 
nal or a new Tribunal, as the case may 


‘be, such statements, applications or pro- 


ceedings shall be deemed to have been 
validly transferred and no order made by 
such Munsiff or Tribunal in respect of 
such statements, applications or proceed- 
ings shall be questioned in any Court only 
on the ground that such transfer was not 
in accordance with law.” 


7. The combined effect of the above 
provisions, as it appears to us, is that ap- 
plications and proceedings pending before 
a Tribunal or judicial officer exercising 
power and performing duties and func- 
tions of a Tribunal before the date of the 
commencement of Act 6 of 1970 shall 
stand transferred to the Court as defined 
under the Act, as amended by Act 6 of 
1970. The word “Court” is defined under 
Section 2 (9} (a) which was also inserted 
by Act 6 of 1970 to mean the Court of 
Munsiff within the local limits of whose 
jurisdiction the land is situate. It is also 


amended by ` 
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seen that before the commencement of 
Act 6 of 1970, if any application or pro- 
ceeding has been transferred to a Mun- 
siff, such matters shall be continued as if 
they have been validly transferred, and 
no order made by such Munsiff in respect 
of those matters shall be questioned in 
any Court on the ground that such trans- 
fer was not in accordance with law. The 
effect of the validation provided by Act 
6 of 1970 is that all proceedings taken and 
decrees and orders passed before the 
commencement of Act 6 of 1970 by a 
Tribunal exercising or purporting to ex- 
ercise jurisdiction in respect of a tenant 
shall be deemed to be good and valid in 
law as if the Tribunal exercising or pur- 
porting to exercise such jurisdiction has 
= duly conferred with the power to 
determine such questions under the Act. 


8. These, then, are the effect of Act 6 
of 1970. It may be pertinent to state that 
the issue of tenancy raised in the suit had 
been referred to a Munsiff Court before 
Act 6 of 1970 came into force although the 
decision. of the Munsiff was rendered on 
20th November, 1970, that is, after the 
coming into force of Act 6 of 1970. But, 
in view of the provisions of the said Act, 
the order made by the Munsiff was saved 
as being well within its jurisdiction. 

9. The question now to consider is 
whether the order made by the Munsiff 
on the question of tenancy has been 
nullified by subsequent amendments to 
the Act. In this regard, we may turn to 
the Karnataka Act I of 1974 (“Act I of 
1974”) which came into force with effect 
from the First March, 1974. Quite a 
number or: new provisions were added to 
the Act by this amendment. But, we are 
concerned only with regard to amend- 
ment to Section 133 and substitution of 
Section 91. By Section 88 of Act I of 1974, 
sub-section (1) of Section 133 of the Act 
was completely omitted and in sub-sec- 
tion (2) thereof, the word “court” ‘was 
substituted by the word “Tribunal”. Sec- 
tion 91 again provides for disposal of 
pending proceeding. It reads: 

“91. Disposal of pending proceedings— 

‘(1) Notwithstanding anything contained 
in the principal Act or in the Karnataka 
General Clauses Act, 1899, the provisions 
of the principal Act as amended by this 
Act shall be applicable to all proceedings 
commenced before the date of commence- 
ment of this Act and pending before any 
Court, Tribunal or other authority as if 
the principal Act as amended by this Act 
was in force when the right accrued or 
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liability was incurred and every court, 
Tribunal or other authority shall deal 
with the proceedings accordingly.” 

Sub-section (3) thereof, provides for 
transfer of pending proceedings. It reads: 


“All applications or proceedings other 
than those referred to in sub-section (2), 
pending before any court or authority 
immediately, before the date of com- 
mencement of this Act, which are re- 
quired to be decided or disposed of by the 
officer or authority specified in the 
principal Act as amended by this Act, 
Shall, with effect from that date, stand 
transferred to such officer or authority, 
as the case may be, and shall be disposed 
of as if they had been instituted or com- 
menced before such officer or authority.” 

However, neither Section 91 nor Sub- 
section (3) thereof is attracted to the case 
on hand since the issue relating to the 
tenancy has already been decided by the 
Munsiff Court on 20th November, 1970 
are the District Court on 16th August, 


10. The Act was again amended by 
Karnataka Act 31 of 1974 (‘Act 31 of 
1974’), It was also brought into force re- 
trospectively with effect from 3rd August, 
1974. Section 2 of Act 1974 has effected 
certain changes in Section 133. Sub-sec- 
tion (2) of Section 133 after the said 
amendment provides as follows: 

“If any suit instituted in any Civil 
Court involves any issues which are re- 
quired to be settled, decided or dealt 
with by the Tribunal or any suit is insti- 
tuted in any such court for possession of 
or injunction in respect of an agricultural 
land on the allegation that the defendant 
has trespassed or is trying to trespass on 
such land and the defendant denies the 
said allegation and claims that he is in 
possession of the strength of a tenancy 
existing from prior to ist March, 1974 
then the Civil Court shall stay the suit 
and refer such issues or the claim, as the 
case may be, to the Tribunal for deci- 
sion.” 

Section 3 thereof provides for disposal of 
certain proceedings. It reads: 


“3. Disposal of certain pending proceed- 
ings ete., (1) Notwithstanding anything in 
any law for the time being in force, the 
provisions of clause (a) of sub-section (2) 
of Section 133 of the Karnataka Land Re- 
forms Act, 1961, (Karnataka Act 10 of 
1962) as amended by this Act, shall be ap- 
plicable to all proceedings commenced be- 
fore the date of commencement of this 
Act, and — 


1980 


(a) pending before any Civil Court; 

(b) pending in appeal or revision 
against the judgment or order of the 
Civil Court; or 


(c) finally disposed of by such courts 

after the first day of March 1974, as if 
the said clause as amended by this Act 
was in force when the right accrued or 
the liability was incurred and every such 
court shall deal with the proceedings ac- 
cordingly and any interim or final order 
or judgment passed by such court or ap- 
pellate authority shall be reopened and 
the suit or the appeal shall be disposed of 
in accordance with the said amended 
clause.” 
The result of the aforesaid amendment is 
that no Civil or Criminal Court or Autho- 
rity shall, in any suit, case or proceedings 
concerning a land shall decide the ques- 
tion whether such land is or is not agri- 
cultural land, and whether the person 
claiming to be in possession is or is not a 
tenant of the land from prior to ist 
March, 1974 and such Court or Officer or 
Authority shall stay such suit or proceed- 
ings in so far as such question is con- 
cerned and refer the same to the Tribu- 
nal for decision. 

Section 5 of Act 31 of 1974 further 
amended Section 91 of Act I of 1974. Sub- 
section (3) of Section 91 after amendment 
reads: 


“All applications or proceedings other 
than those referred to in sub-section (2) 
which are required to be decided or dis- 
posed of by the Tahsildar or the Tribunal 
specified in the principal Act as amended 
by this Act,— 

(a) 

(b) having been disposed of by the 
Munsiff Court, are pending in appeal or 
revision, such appeal or revision shall 
abate without prejudice to the question 
involved in the . applications or proceed- 
ings giving rise to such appeal or revi- 
sion, being commenced afresh before the 
Tahsildar or the Tribunal, as the case may 
be, as if the amendments made by this 
Act to the principal Act were in force at 
the time the right for making such ap- 
plications or commencing such proceed- 
ings accrued.” 

11. It is seen from these provisions 
that if in any suit or proceedings a ques- 
tion which is required to be decided by a 
Land Tribunal has already been decided 
by the Munsiff Court, but pending in ap- 
peal, or revision, such appeal or revision 
shall be disposed of in accordance with 
the amended provisions of Section 133 as 
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if the amendments were in force at the 
time the right to commence or insitute 
such proceedings accrued. Section 3 of 
Act 31 of 1974 provides for re-opening 
only those matters which have been final- 
ly disposed of after 1st day of March, 
1974. The matter which has been disposed 
of and concluded prior to First March, 
1974 apparently has been kept undisturb- 
ed. We have earlier stated that the ques- 
tion relating to the tenancy pleaded by the 
defendant in the instant case has been set 
at rest prior to the coming into force of 
Act 31 of 1974. That question therefore, 
was not an open question and could not 
be reopened under Section 3 of Act 31 of 
1974. This was also the view taken by 
Venkataramaiah, J. in Venkanna v. Fakir- 
appa, (1975) 2 Kant LJ 433. Dealing with 
the scope of sub-section (3) of Sec, 91, 
learned Judge said: 

“Sub-section (3) of Section 91 which 
was in force when the first respondent 
made his application before the Tahsildar 
does not state that all orders and decrees 
which had been made prior to the coming 
into force of the Act I of 1974 would be- 
come void and unenforceable. It only pro- 
vides that where any proceedings other 
than those referred in Section 91 (2) are 
pending before any Munsiff, they shall 
stand transferred to the Tahsildar or the 
Tribunal as the case may be as required 
by clause (a) of Section 91 (3) and where 
having been disposed of by the Munsiff 
are pending in appeal or revision such ap- 
peal or revision “shall abate without pre- 
judice to the question involved being 
agitated before the Tahsildar or the Tri- 
bunal again as stated in clause (b) of Sec- 
tion 91 (3). The appeal and revision refer- 
red to in clause (b) are those before the 
District Judge and the High Court as the 
case may be. In the instant case no ap- 
peal or revision was pending before the 
District Judge or High Court on 3rd 
August 1974 on which date Act 31 of 1974 
is deemed to have come into force.” 

Learned counsel for the respondent, 
however, placed reliance on sub-sec. (3) 
(b) of Section 91 as amended by Act 31 of 
1974. He urged that even though the 
question relating to the tenancy was dis- 
posed of by the Munsiff Court, it shall 
abate as provided by the said sub-section 
and the matter therefore falls to be re- 
examined by the Land Tribunal as re- 
quired under Section 133. We do not 
think that there is any substance in this 
contention. Clause (b) of sub-section (3) 
of Section 91 covers matters which have 
been disposed of by the Munsiff and 
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pending in appeal or revision, and it is 
only such appeal'or revision shall abate 
without prejudice to the question involv- 
ed. The abatement always presupposes 
the existence of some pending matters be- 
fore any Court or Tribunal and there can- 
not be any question of abatement of a 
matter which has been finally disposed of. 


12. This takes us to the correctness of 
the decision in Danawade’s case. Tha 
learned Judges who made this reference 
have felt that some of the observations in 
that case are of sweeping nature and may 
therefore require reconsideration. On the 
scope of Section 133 (2) and Section 91 (3) 
of the Act, it was observed in Danawade’s 
ease as follows :— 


“The retrospective effect of S. 133 as 
amended is further emphasized by the re- 
quirement of sub-section (1) of Section 3 
of the Amending Act of 1974 that Sec- 
tion 133 as amended should be applied by 
reopening any interim or final order or 
judgment passed by the Civil Court or 
the appellate authority. In view of the 
clear and unambiguous language employ- 
ed in sub-section (1) of Section 3 of the 
Second Amendment Act, 1974, Section 133 
as amended shall have to be deemed to 
have been in force when the right accru- 
ed or the liability was incurred. It is on 
that basis that all cases, to which sub-sec- 
tion (1) of Section 3 of the Second Amend- 
ment Act, 1974, applies, have to be dis- 
posed of. Having regard to the facts of 
each case Section 133 shall have been in 
force on the date on which the right ac- 
crued or the liability was incurred in that 
case, provided of course the other condi- 


tions specified in sub-section (1) of Sec- 
tion 3 of the Second Amendment Act, 
1974 are satisfied.” (Underlining is ours) 


12-A. If one closely examines these 
observations, it becomes clear that learn- 
ed Judge restricted the applicability of 
Section 133 to a case where sub-sec. (1) 
of Section 3 of Act 31 of 1974 is attracted 
and not any other case. That means the 
proceedings involving the issue which 
is required to be decided by the Tribunal 
must be pending before Civil Courts in 
appeal or revision, or finally disposed of 
by such Court after Ist March, 1974. In 
the instant case, there was no such pro- 
ceedings pending in any one of the 
courts or disposed of after the Ist March, 
i974. There is, therefore, no scope for 
` attracting the provisions of Section -3 (1) 
of Act 31 of 1974. That means, Sec. 133 
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has no part to play and cannot be invok- 
ed to reopen the concluded issue of 
tenancy. 


13. That, however, is not the end of 
the matter. It has been stated in Dana- 
wade’s case that Section 133 as amended 
regulates the procedure to be followed by 
the Court of first instance in which the 
suit is instituted and hence for giving ef- 
fect to Section 133 as amended by Act 1 
of 1974, all proceedings taken after the 
stage of the applicability of Section 133 
have to be set aside. It was observed: 


“The court, whether original, appellate 
or revisional can properly give effect to 
Section 133 as amended by the Second 
Amendment Act, 1974 read with Sec. 3 
of the said Act, by setting aside the 
findings or decisions rendered in contra- 
vention of Section 133 as amended and 
regulating the further proceedings of the 
suit in accordance with the said Sec, 133 
of the Act.” 


The learned Judges before reaching the 
above conclusion, however, felt that such 
a step would cause great hardship to par- 
ties, but they said that it could not be 
avoided in view of the retrospective op- 
eration of Section 133. With utmost res- 
pect, we do not think that that would be 
the correct view of the law. 


14. Section 133 as it now stands, pro- 
vides that no Civil or Criminal Court or 
Officer or Authority shall in any suit, 
case or proceedings concerning a land de- 
cide the question whether such land is or 
is not agricultural land and whether the 
person claiming to be in possession is or 
is not a tenant of the said land from prior 
to Ist March, 1974: and such court or 
Officer or Authority shall stay such suit, 
or proceedings and refer the same to the 
Land Tribunal for decision. No doubt, fhe 
Section in explicit terms does not deal 
with appeal or revision. But, when the 
section refers to “such Court” or “Officer 
or Authority” we can reasonably infer 
that such Court means the Court where 
the matter involving “such question” is 
pending: that is the question which is re- 
quired to be decided by the Land Tribu- 
nal. Section 3 of Act 31 of 1974 also 
lends support to this view. It provides for 
disposal of pending proceedings, com- 
menced before the date of the coming in- 
to force of Act 31 of 1974 and pending be- 
fore any Civil Court in Original suit or 
proceedings, appeal or revision. It pro- 
vides, for disposal of such suit, appeal or - 
proceedings in accordance with the said - 


amended Section. It appears to vs that - 
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neither Section 133 nor Section 3 (1) of 
Act 31 of 1974 bars appellate or revi- 
sional Court to dispose of the matter 
pending before it by following the pre- 
scribed procedure under Section 133. The 
dominant purpose of Section 133 is that 
the Civil Court shall not try the issue or 
question which is required to be decided 
by Land Tribunal. It does not expressly 
provide for the total nullification of ad- 
judication on all other issues made by 
competent Courts or authorities. If the 
words are literally applied, it would pro- 
duce a wholly unreasonable result. The 
judgments and decrees of Courts of com- 
petent jurisdiction on all other issues 
have to be tried set aside and the entire 
case has to be tried de novo by the Court of 
first instance. It would cause irreparable 
injury to the litigant public if the entire 
matter has to be tried de novo after a 
long lapse of time. The party may not be 
able to prove the case again for paucity 
of evidence. We do not think that such was 
the intention of the Legislature. It seems 
to us that Section 3 of Act 31 of 1974 was 
only intended to change the forum for 
deciding the specified questions. To 
achieve that obvious intention and produce 
reasonable result, we must try. to put a 
fair meaning on the words used in their 
proper context. We, therefore, with defer- 
ence dissent from that view taken in 
Danawade’s case. We make it clear that 
every appellate or revisional court could 
deal with such matters pending before it 
in accordance with the provisions of Sec- 
tion 133 of the Act without setting aside 
the judgment and decree under appeal or 
revision provided the other conditions 
specified in sub-section (1) of Section 3 of 
Act 31 of 1974 are attracted. 


15. In the result, and for the reasons 
stated above, our answers to the ques- 
tions referred to us are as follows :— 


(1) If an issue regarding tenancy fram- 
ed in a suit has been referred to an officer 
or Munsiff-Tribunal prior to the coming 
into force of Act I of 1974, and the deci- 
sion has also been affirmed by the ap- 
pellate authority, namely, District Judge 
prior to coming into force of Act I of 
1974, and if that decision has become 
final, then, it will not be necessary again 
to refer the said issue to the Tribunal 
consequent on the amendment to Sec- 
tion 133 of the Act and by virtue of Sec- 
tion 91 of Act I of 1974. 

- (2) The jurisdiction of the Civil Judge 
lin the case in question to dispose of the 
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suit in accordance with the decision of the 
District Judge given under Section 118 of 
the Karnataka Land Reforms Act as it 
then existed on the question of tenancy 
pleaded by the defendant has not been 
affected by Act 31 of 1974. 


16. In the circumstances, we make no 
order as to costs. 
Answer accordingly. 
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Appanna and others, Petitioners v. The 
State of Karnataka and others, Respon- 
dents. 


Writ Petns. Nos. 15206 to 15211 of 1979, 
D/- 13-2-1980. 


(A) Constitution of India, Art. 226 — 
Writ petition — Locus standi — Selec- 
tion of site for construction of tank — 
Persons owning lands in and around the 
area where, according to them, tank 
should have been constructed are persons 
with sufficient interest in the matter to 
maintain a writ petition to challenge se- 
lection of some other site. (Case law dis- 
cussed. (Para 10) 


(B) Constitution of India, Arts. 162, 46 
and 226 — Executive decision — Review 
of in exercise of writ jurisdiction — 
Scope — Location of tank at one of two 
feasible sites on ground that Scheduled 
Castes and Tribes would benefit — Deci- 
sion is not open to challenge. 


A decision of Government in exercise 
of its executive power is reviewable by 
High Court under Art. 226. But, the ex- 
tent of judicial review is limited to 
examining whether Govt. has acted 
bona fide and on relevant considerations 
only and the same cannot be examined as 
if it is an appeal. When more than one 
site is technically and financially feasi- 
ble for construction of a tank, which of 
the two sites should be selected, is ex- 
clusively for Government to decide. In 
matters like these, an order can be valid- 
ly and legally made by Government even 
without furnishing reasons and the 
Court cannot compel Government to give 
reasons, But, when Government itself 
chooses to give reasons, though it is not 
bound to give reasons, the High Court 
can examine the validity of the reasons 
to the extent whether they are relevant 
to the subject and no more. If any of 
the reasons given by Government is 
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found to be irrelevant, the Court can 
only strike down the order but cannot 
substitute its own reasons or uphold the 
order as it can do in cases of judicial or 
quasi-judicial orders. (Para 14) 


Where the Government decided to con- 
struct a tank at a site in preference to 
another site on the ground that its loca- 
tion at the site chosen would benefit 
members of Scheduled Castes and Sche- 
duled Tribes, the decision of the Govern- 
ment in view of injunction of Art. 46, 
was not open to challenge on the basis 
that the decision was based on irrelevant 


considerations. (Para 18) 
Cases Referred: Chronological Paras 
ILR (1978) 2 Kant 982 19 


AIR 1976 SC 232 7 


AIR 1976 SC 578 10 
AIR 1974 SC 2177 10 
AIR 1967 SC 1353 7 
AIR, 1947 FC 38: 52 Cal WN ( FR) 25: 
48 Cri LJ 886 . 17 
(1819) 4 WN 316, McCulloch v. Maryland 
17 


A. N. Jayaram, for Petitioners; Anna- 
dayayya Puranik, I Addl. Govt. Advo- 
cate (for Nos. 1 to 4) and Chinnappa K. 


Kambeyanda (for No. 5), for Respon- 
dents, 
ORDER:— In these petitions under 


Art. 226 of the Constitution the petition- 
ers have challenged the order of Gov- 
ernment bearing No. PWD 227 IIB 77 (P) 
dated 26-9-1979 (Exhibit L) according 
administrative sanction for the construc- 
tion of a tank near Murkani, Kasba 
Hobli, Kanakapura Taluka, Bangalore 
District. For brevity and convenience, 
this site will be hereinafter referred as 
site B. 


2. A stream or called as a ‘halla’ 
in Kannada joining the river Arkavathi, 
a tributary of river Cauveri, runs across 
several villages of Kasaba Hobli of Ka- 
nakapura Taluk. For some time past, 
stated to be for more than two decades, 
there is a proposal to construct a tank 
or a bund to store water that flows in 
that stream and thus provide irrigation 
facilities to certain parts of the said area, 
According to the surveys and investiga- 
tions conducted by the technical wing 
of Public Works Department, a tank can 
be constructed at ‘B’ site and also at a 
nearby place called as Karekal Voddu. 
For brevity and convenience, Karekal 
Voddu site will be hereinafter referred 
to as site ‘C’. On all sides it is admitted 
that a tank can be constructed on either 
of these sites and the same is technically 
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feasible. Apart from the technical feasi- 
bility of the sites, the subordinate offi- 
cers of the Department examined the 
question from the point of view of bene- 
fits to small marginal farmers, advant~ 
ages and disadvantages to the members 
of the Scheduled Castes and Scheduled 
Tribes (hereinafter referred as S. Cs. and 
S. Ts.). The officers of the Department 
to the level of Superintending Engineer, 
except furnishing the technical data for 
the construction of a tank on the afore- 
said two sites evidently having regard 
to the controversy generated in the area, 
did not furnish their clear and definite 
opinion on the selection of one to the 
exclusion of the other. On 6-10-1978, the 
Chief Engineer, Minor Irrigation and 
Public Health, in the company of his 
subordinates inspected the sites and re- 
ported to Government on 20th August, 
1979 (Exhibit G) to select site ‘B’ in pre- 
ference to site ‘C’ for the various rea- 
sons stated therein. In the said letter, 
the Chief Engineer, apart from expres- 
sing his opinion on the technical and fin- 
ancial aspects to select site ‘B’, also 
stated that in the interest of S. Cs. and 
S. Ts. of the area, it was desirable to 
select site ‘B’, So far as advantages and 
disadvantages to S.-Cs. and S. Ts., the 
Chief Engineer stated thus: 


“From the above statements it can be 
seen that the number of beneficiaries in 
respect of site ‘B’ are 22 Scheduled Cas- 
tes and Scheduled Tribes people while 
at site ‘C’ the beneficiaries of Scheduled 
Castes and Scheduled Tribes are only 
nine. Further, it may be stated that no 
persons belong to S. C. & S. T. are af- 
fected at site ‘B’ while 12 Scheduled Cas- 
tes and Scheduled Tribes are affected at 
site ‘C’.” 

On an examination of the recommenda~ 
tions of the Chief Engineer, Govern- 
ment by its order dated 26-9-1979 (Ex- 
hibit L) has accorded its sanction to con- 
struct a tank at site ‘B’. Paras 3 and 4 of 
the said order that contains the reasons 
for selecting site ‘B’ on the basis of which 


the whole controversy has centered 
round, reads thus:— 
“The cost per acre works out to 


Rs. 2,194 against the maximum limit of 
Rs. 2,750. Benefit cost ratio with 5 and 
10 per cent interest rate works out to 
3.94 and 2.40 respectively. Hence, the 
project is financially feasible. 


There was a controversy over the se- 
lection of the site. Representations were 
received to shift the site lower-down so 
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that more water can be stored and more 
area irrigated. Investigations were con- 
ducted for this Karekal Voddu site and 
the cost of the work was estimated. Ac- 
cording to this the estimate for the work 
was Rs. 26.55 lakhs and an area of 1129 
acres could be brought under irrigation. 
Cost per acre worked out to Rs. 2,361. 
[In addition to this increased cost per 
acre the tank would submerge more area. 
It has been reported that the proposed 
site at Karekal Voddu would affect lands 
of 12 Scheduled Castes and Scheduled 
Tribe persons, whereas the proposed 
tank which is recommended by. the Chief 
Engineer, would not affect the lands of 
any Scheduled Caste and Scheduled 
Tribe persons. Also at the proposed site, 
more number of Scheduled Caste and 
Scheduled Tribe people will be benefit- 
ed than from the tank at other site. The 
Chief Engineer has furnished detailed 
comparative statement for all these as- 
pects for both the sites. From the statis- 
tics furnished by the Chief Engineer, it 
is clear that site proposed by Chief En- 
gineer is more advantageous than the 
other site.” 

3 While furnishing a number of de- 
tails in support of their case to select site 
‘C’ as against site ‘B’, the petitioners 
dispute the correctness of the figures 
furnished by the officers and the Gov- 
ernment for selecting site ‘B’. Secondly 
the petitioners have urged that one of 
the reasons given by Government viz., 
that the project would not affect or 
benefit the members of the S. Cs. and 
S. Ts. was an irrelevant consideration in 
selecting the site. Lastly, they have 
urged that site ‘B’ has been selected for 
collateral considerations viz. at the pres- 
sure and influence of the local M.L.A. 
who is a good friend of respondent No. 
5, who has come on record at his own 
request. 


4 In their joint return, respondents 
1 to 4 while justifying their action, have 
denied the allegations of the petitioners 
that the recommendations of the officers 
or the decision of the Government was 
on account of any pressure by the local 
M.L.A. They have urged that the pre- 
dominent factors that weighed with Gov- 
ernment for selecting site ‘B’. was tech- 
nical feasibility and financial considera- 
tion and the area to be submerged which 
are all relevant in deciding the question. 

5. In his separate return, respondent 
No. § has supported respondents 1 to 4. 
He has denied the allegations 
made against him by the petitioners. 
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He has urged that the factors on which 
Government has accorded its sanction 
are relevant to the subject. 

6. Sri A. N. Jayaram, learned counsel 
for the petitioners, contended that one 
of the reasons given by Government for 
selecting site 'B’ in preference to site 'C 
viz., the advantages and disadvantages 
to the members of the S.Cs. and S. Ts. 
was an irrelevant reason, and the deci- 
sion based on an irrelevant ground has 
to be quashed. Elaborating his conten- 
ton, Sri Jayaram maintained, that an 
irrigation project, at any rate, a project 
that was started for the benefit of the 
general public as in the present case, 
cannot be sanctioned in the interest of 
a particular class of citizens whether 
they be S. Cs. and S. Ts. Sri Jayaram 
relied on a large number of Indian and 
English decisions and several passages 
of Halsbury’s Laws of England (Vol. I) 
made on Administrative Law and Lord 
Dennings Discipline of Law to sustain 
his contention that an order is review- 
able and the scope of review in such mat- 
ters. (sic) 

T. Sri Annadayayya Puranik, learned 
Additional Government Advocate, sup- 
ported the order of Government. He 
maintained that the two dominant rea- 
sons given by Government were rele- 
vant and that one reason if held to be 
not relevant, does not by itself justify 
this Court to invalidate the order on 
that ground alone. In support of his. con- 
tention Sri Puranik strongly relied on 
the rulings of the Supreme Court in the 
State of Maharashtra v. Babulal Kripa- 
ram Takkamore (AIR 1967 SC 1353) and 
in Swaran Singh v. State of Punjab (AIR 
1976 SC 232). 

8. Sri Chinnappa K. Kambeyanda, 
learned counsel for respondent No. 5, 
adopting the arguments of Sri Puranik 
urged that one of the reasons given by 
Government viz., advantages and  disad- 
vantages to S. Cs. and S. Ts. was a rele- 
vant reason and the same was constitu- 
tionally and legally permissible. In sup- 
port of his contention Sri Kambeyanda 
strongly relied on Art. 46 of the Consti- 
tution. . 

9. Learned counsel for the respon- 
dents also urged that the petitioners 
have no locus standi to challenge the 
order of Government. As this contention 
goes to the root of the matter, I propose 
to examine the same first. 

10. The petitioners who are owners of 
lands in and around the area where the 
tank is to be constructed or should have 
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been constructed according to them, can 
even be described as persons that have 
suffered a personal injury by the im- 
pugned order. Assuming that they have 
not suffered a personal injury, in such 
an event also, they have sufficient in- 
terest in the subject-matter and, there- 
fore, have locus standi to challenge the 
order. On any principle they cannot be 
called as busy body meddlesome inter- 
lopers. In cases of this nature all that the 
petitioners have to show is that they 
have a sufficient or substantial and gen- 
uine interest in the subject-matter [Vide 
K. Ramadas Shenoy v. Chief Officer, T. 
M. Council, Udipi (AIR 1974 SC 2177), 
Jasbhai M. Desai v. Roshan Kumar (AIR 
1976 SC 578) and R. Rama Jois v. State 
of Karnataka (ILR (1978) 2 Kant 982)} 
In this view, I hold that the petitioners 
have locus standi to challenge the order 
and, therefore, it is necessary to decide 
their case on merits. 

11, Sri Jayaram, in my opinion, 
rightly did not seriously pursue the con- 
tention based on the allegations of mala 


fide made by the petitioners. The peti- 
tioners do not name the Minister that 
decided the matter or any officer that 


made recommendation as being biased 
against them or the others that are agi- 
tating to select site 'C’. In my view, the 
allegations of the petitioners to sustain 
their plea of mala fides are vague and 
general and that plea has necessarily to 
be rejected and I, therefore, reject the 
same. 


12. From the numerous decided cases 
and passages in the well known treatises 
on Administrative Law, cited at the bar 
the following principles may be taken 
as well settled. 

13. Indisputably there is no law regu- 
-lating the location, the authority that 
should decide and the factors that should 


be taken into consideration before locat- 


ing an irrigation project in our country 
and, at any rate, in our State. When 
Government decides to locate an irriga- 
tion project at any place, there is no lis 
between it and others and, therefore, 
judicial or quasi-judicial considerations 
will not and do not arise in such matters. 
By no stretch of imagination the power 
exercised by the State Government can 
be called as legislative. From this, it fol- 
lows that in these matters the power 
exercised by Government is only execu- 
tive power. Sri Jayaram also rightly did 
not contest this position. 

14. A decision of a Government in 
[exercise of its executive power is re- 
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viewable by this Court under Art. 226 
of the Constitution. But, the extent of 
judicial review is limited to examining 
whether Government has acted bona fide 
and on relevant considerations only and 
the same cannot be examined as if it is 
an appeal. When more than one site is 
technically and financially feasible as in 
the present case, which of the two sites 
Should be selected, is exclusively for 
Government to decide. In matters like 
these, an order can be validly and legal- 
ly made by Government even without 
furnishing reasons and the Court cannot 
compel Government to give reasons. But, 
when Government itself chooses to give 
reasons, though it is not bound to give 
reasons, this Court can examine the vali- 
dity of the reasons to the extent whether 
they are relevant to the subject 
and no more. If any of the reasons given 
by Government is found to be irrelevant, 
the Court can only strike down the order 
but cannot substitute its-own reasons or 
uphold the order as it can do in cases of 
judicial or quasi-judicial orders. Bearing 
these principles in mind, I will examine 
the merits of the contentions urged for 
the petitioners. 


15. Out of the three reasons given by 
Government, the first two reasons viz. 
technical feasibility and the cost - per 
acre and the benefit of cost ratio or fin- 
ancial soundness, are undoubtedly rele- 
vant to the subject, which was not right- 
ly disputed by Sri Jayaram. But, his 
entire criticism is directed to the reason 
relating to S. Cs. and S, Ts. 


16. We should not forget the stark 
realities of our country in which differ- 
ent classes or groups of society are eco- 
nomically and socially weak resulting in 
serious social and economic imbalances 
and that among them the members of 
the S. Cs. and S. Ts. as a class, probably 
occupy the first place, for which reason 
the Constitution has made many special 
provisions to ameliorate their economic 
and social conditions. One of them is 
Article 46 of the Constitution— Part IV 
“Directive Principles of State Policy” 
and the same enjoins the State to pro- 
mote with special care the “economic in- 
terests of the weaker sections of the 
people, and, in particular of the S. Cs. 
and S. Ts.” Directive principles are not 
enforceable in a Court of Law. But, the 
State can and may be expected to take 
all steps necessary to achieve any or all 
the matters provided in Part IV of the 
Constitution. When the State gives ef- 
fect. to any of the directive principles 
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enshrined in Part IV of the Constitution, 
it will be acting in the public interest 
and its actions will undoubtedly be legal 
and valid. 

17. What then is the meaning of terms 
“economic interests” that. have not been 
defined is the next question that arises 
for consideration. In ascertaining the 
meaning of those terms, two important 
principles or special Rules in the inter- 
pretation of Constitution should be borne 
in mind. First is the classical words of 
Chief Justice Marshall in McCulloch v. 
Maryland (1819-4 WN 316) that a consti- 
tution is expounded and is not inter- 
preted like a Municipal Act. Second is 
that a broad and liberal spirit should 
inspire those whose duty it is to inter- 
pret a Constitution (Vide J. K. Gas v. 
King Emperor, (1947) 52 CWN (FR) 25: 
(AIR 1947 FC 38). 

18. A wide and comprehensive mean- 
ing should be given to the terms “econo- 
mic interests”. The best definition of the 
term ‘economics’ appropriate in the con- 
text, without concerning ourselves with 
the origin of the term, the later develop- 
ments and various theories attached 
thereto will be found in the Encyclopae- 
dia of Social Sciences (Vols. V-VI) con- 
tributed by that distinguished economist 
R. A. Soligman and that reads thus: 

“ECONOMICS 

The Discipline of Economics. Econo- 
mics deals with social phenomena cen- 
tering about the provision for the 
material needs of the individual and of 
organized groups. It was once maintain- 
ed that in order to claim the right to a 
separate existence an intellectual discip- 
line must have a distinct subject-matter 
and a specific methodology. As tested by 
this criterion the above definition is 
highly unsatisfactory; the line of demar- 
cation between the subject-matter of 
€conomics and that of other social scien- 
tific disciplines is very shadowy, and no 
mention is made of a special methodo- 
logy. Yet to make this definition more 
specific would be to enter’ at once into 
the realm of controversy, to engage in 
a battle of words, in which slightly dif- 
ferent nuances of definition disguise ra- 
dical differences in approach and empha- 
sis in the study of the subject. Econo- 
mics, which has long been and will per- 
haps ever continue to be the battle 
ground of nationalizations for group and 
class interests, has suffered more than 
any other discipline from the malaise 
of polemics about definition and method. 
Economics was defined as a science of 
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wealth and as a science of welfare; it 
was spoken of as centering about the 
business enterprise and as including the 
entire range of economic behaviour; it 
was declared to be essentially abstract 
and deductive or essentially empirical 
and descriptive; it was proclaimed by 
some as a science and by others as an 
art. The modern student regards these 
controversies not as dispassionate at- 
tempts to attain by logical means to 
eternal varities but as the reflection in 
one field of changes in Zeitgeist and of 
shifts in the class structure of economic 
society. He is more frankly concerned 
with specific problems suggested by the 
thousand and one maladjustments in the 
functioning of the economic system; and 
he endeavors to bring his intelligence to 
bear upon their solution without con- 
cerning himself with the question whe- 


ther the problems are purely economic 
in character or whether the procedure 
employed is in line with the approved 


methodology of economics. For this pur- 
pose the broad definition of economics 
given above should be entirely adequate; 
it indicates that economics is a socjal 
con- 
cerned with the relations of man to man 
arising out of processes directed to the 
satisfaction of material needs.” 
From this it follows that everything con- 
nected with the well being of the coun- 
try, an area or a group of people classi- 
fied as weaker sections or S. Cs. and 
S. Ts. would be covered by ‘economic 
interests’. The meaning of the term ‘irri- 
gation’ and its impact to an area is neat- 
ly stated in the Encyclopaedia of Bri- 
tannica (Vol. 12) in these words: 
“Irrigation is an artificial application ` 
of water to land. Modern irrigation and 
the associated practices of drainage, fer- 
tilization, mechanization and mass pro- 
duction for special markets under pro- 
fessional management are producing a 
revolutionary efficiency in agriculture 
that, along with an attractive and pro- 
fitable way of life, best guarantees food 
and fibre for the fast-growing popula- 
tion of the world. 


Normally vegetation grows on soil 
watered by rain. Where rain is so sea- 
sonal that it does not meet the require- 
ments of a particular crop or is deficient 
or practically non-existent, the drying 
of the soil to an ever increasing degree 
retards, until it eventually prevents, 
vegetable growth. Irrigation can give 
better results than nature itself produces 
by fitful rainfall, because water can be 
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given regularly just when it is needed.” 
When an irrigation facility is provided 
to an area, the entire structure of the 
area is completely transformed and the 
lands of those land-holders growing 
only dry crops depending on rain water 
only are transformed to evergreen lands 
yielding high profits and thereby improv- 
ing the economy of the area. An irriga- 
tion facility specially conceived and 
established or conceived with a greater 
emphasis on the interests of the mem- 
bers of the S. Cs. and S. Ts., will un- 
doubtedly serve their economic interests. 
The surveys and\ investigations made 
disclose that the construction of a tank 
at site ‘B’ would not affect any of the 
members of the S. Cs. and S. Ts, in the 
sense that no member of those classes 
would be uprooted from the lands, but 
would positively help them to have irri- 
gation facilities. How many of the mem- 
bers of S. Cs. and S. Ts. would be bene- 
fited by constructing a tank at site ‘B’ 
or not at another site is a matter exclu- 
sively for the Government to decide and 
this Court cannot examine the decision 
of Government as if it is an appeal and 
reach a different conclusion. As I ap- 
prehended our Constitution and in parti- 
cular Art. 46 of our Constitution permits 
Government to take into consideration 
the interests of 5, Cs. and S. Ts. in de- 
ciding to locate an irrigational facility 
at any place and in that view, the cri- 
ticism that Government has been in- 
fluenced by an irrelevant consideration 
is liable to be rejected. 


19. In the light of my above discus- 
sion, I hold that there is no merit in the 
contentions urged for the petitioners and 
the rule issued in these cases requires 
to be discharged. Rule issued is, there- 
fore, discharged. 

20. In the circumstances of the cases, 
I direct the parties to bear their own 
costs, Rule discharged, 
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Shah Mansur Peer Dargah and another 
etc., Petitioners v. State of Karnataka 
and others, Respondents, 

Writ Petns. Nos. 4485, 4491 and 6823 
of 1977, D/- 1-1-1980. 

(A) Wakf Act (1954), Ss. 27 (1) and 55 
— Constitution of India, Art. 226 — De- 
cision under S. 27 (1) — Open to chal- 
lenge in writ jurisdiction. (Para 9) 
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(B) Wakf Act (1954), S. 25 (8) — Pro- 
visions of — Mandatory. 


From the examination of the provi- 


sions of the Act, their scope, object and s 


the consequences that would ensure, the 
only conclusion that can be drawn is 
that sub-sec. (8) of S. 25 is an impera- 
tive or mandatory enactment and is not 
a directory enactment. (Para 11) 

(C) Wakf Act (1954), Ss. 27 and 25 (8) 
— Power of Board under S. 27 — Exer- 
cise of — Duty of Board. 

Tf any of the properties are not in- 
cluded in a wakf that is already regis- 
tered, the proper course for the Board 
is to collect such information under Sec- 
tion 27 and after making such enquiry 
as it may deem fit, decide that question 
in accordance with sections, the Rules 
and the principles of natural justice. In 
deciding that question, it is open to the 
Board to rely on any information (fur- 


nished by any person or any authority, | 


The power conferred on the Board by 
S. 27 is a suo motu power to be exer- 
cised by. the Board and cannot be exer 
cised on an application made under Sec- 


tion 25 (8). (Para 12) 
Cases Referred: Chronological Parag 
AIR 1979 SC 289 8, 11 


AIR 1973 SC 2548 . 8 
AIR 1971 SC 1696: 1971 Tax LR 957 8 
AIR 1962 SC 1716 10 
AIR 1961 SC 751: (1961) 1 Cri LJ 773 i 
8, 1 

AIR 1961 SC 1480 19 
AIR 1957 SC 912: 1957 All LJ 921 10 
AIR 1941 PC 6 10 
AIR 1932 PC 165: 1932 All LJ 643 
(1861) 30 LJ Ch 379, Liverpool rare 

Bank v. Turner 

A. V. Albal and Smt. Yashoda ee 
for Petitioners; Murlidhar Rao and G. M., 
Seshagiri Rao, for Respondents. 

ORDER:—~ In these petitions under 
Art. 226 of the Constitution, the peti- 
tioners have challenged the order dated 
28-4-1977 of the Administrator, Karna- 
taka Board of Wakfs (hereinafter refer- 
red to as ‘the Board’) in Case No. LCC 
40-3-68 (Exhibit E in W. P. No. 4485 of 
1977). As the challenge of the petitioners 
in all these cases is directed against one 
and the same order of the Board, I pro« 
pose to dispose of them by a common 
order. In the course of my order, I will 
refer to the documents produced by the 
petitioners in Writ Petition No. 4485 of 
1877. 

2. An ancient Dargah called as ‘Shah 
Mansur Peer Dargah of Bilgi’ District 
Bijapur (hereinafter referred to as ‘the 
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Wakf) endowed. with various properties 
had been registered as a public trust 
under the provisions of Bombay Public 
Trust Act of 1950 (Bombay Act No. 
XXIX of 1950) (hereinafter referred to 
as the ‘Bombay Act’) (Exhibit C) The 
uniform Wakf Act of 1954 (Central Act 
No. 29 of 1954) (hereinafter referred to 
as ‘The Act’) was extended to the erst- 
while State of Mysore from 15-1-1955. 
In Notification No. GSR 1431 dated 20-11- 
1961, the said Act was extended to the 
remaining parts of the new State of 
Mysore, now called as Karnataka 
effect from which date, the Bombay Act 
in so far as it related to Mussalman 
Wakfs, stands repealed (vide S. 69 (2) of 
the Act). S. 30 of the Act provides for 
continuance of registration of a wakf 
made under the corresponding provi- 
sions of the Act and declares it as a re- 
gistration made under the Act. Notwith- 
standing the same, the District Wakf 
Committee, Bijapur, an authority sub- 
ordinate to the Board, has registered the 
Wakf under Ss. 25, 26 and 30 of the Act 
on 23-2-1967 (Exhibit D) showing the 
particulars of properties and recognising 
the second petitioner in Writ Petition 
No. 4485 of 1977 and six others as its 
muthavallis, 


3. On 16-2-1967, respondent No. 3 
filed an application in the prescribed 
(Contd. on Col. 2) 
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form before the Board for registration 
of a Sunni Wakf called ‘Jalal Buaqari 
Trust Shingnapur, taluk Gokak, District 
Belgaum’. In Column No. 7 of the said 
application viz, name of the Muthavalli, 
occupation and address, respondent No. 
3 claims to be the ‘Sajjada and Chairman 
of the Trust’. In statement ‘A’ append- 
ed to the said application, respondent 
No. 3 stated that an extent of 2384 acres 
17 guntas of lands detailed therein, some 
of which had been registered as the 
properties of the wakf, were the proper- 
ties of the wakf. Without a full and pro- 
per publication of the said application 
made by respondent No. 3 or an enquiry 
thereto, the Board by its order dated 
28-4-1967, allowed the said application 
made by respondent No. 3 and issued a 
certificate of registration on 5-10-1968, 
the validity of which was challenged by 
the petitioners and others before this 
Court in Writ Petitions Nos. 4454 of 1968, 
443, 799 and 4375 of 1969. By orders 
made on different dates, this court al- 
lowed the said writ petitions and direct- 
ed the Board to notify the substance of 
the application made by the respondent 
No. 3 and dispose of the same in accord- 
ance with law. In compliance with the 
orders of this Court, the Board notified 
the substance of the said application on 
23-11-1970 in these terms and invited ob- 


jections: 


“THE MYSORE STATE BOARD OF WAKFS 


NOTIFICATION 


No. 6, Cunningham Road, Bangalore, 
23rd November, 1970. 


It is notified that the undermentioned Inam lands ‘belonging to undernoted in- 


stitutions are to be registered as 


Jalal Bugari Trust. 

District Belgaum 

Taluk Gokak. 

1. Dargah Mazrath Syed Shah Jalal 
Bugari Hissamuddin Peer, Village 
Shingnapur. 


District Bijapur 
Taluk Bilgi. 
2. Dargah Hazrath Syed Shah Man- 


Sur Peer. 
(a) Village— Bilgi 
(b) ” Bargandi. 


(c) Village Anagwadi. 


Total s 


wakf properties in the name of 
with Sri Syed Shah Waliuddin Qadri as Sajjada Muthavalli 


the Dargah 
and Chairman, 


5. No. 1 to 82 and also alluvial land 
measuring 2053 acres and odd situat- 
ed at village Shingnapur Taluk Go- 
kak, Dist. Belgaum. 


S. Nos. 264, 260, 26, 271, 269 and 
272 acres and 13 guntas. 
S. Nos. 53, 52, 57, 1, 125, 126, 138 and 
13 acres and 11 tas. 
S. Nos. 121, 122, 142 and 143—94 


acres 9 guntas. 


2384 acres and ?7 guntas. 
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2. Under the provisions of S. 25 of the Wakf Act, the present cultivator tenants 
of the said Inam lands are intimated that they may offer their grievances and ob- 
jections, if any, by appearing before the Mysore State Board of Wakfs, Bangalore, 
in person or through their pleader with documentary evidence within one month 
from the date of the publication of this notice. 

3. After expiry of the time limit, no further time shall be given and the pro- 
cess of registration as specified in para 1 above shall be completed forthwith 
' according to the provisions of the Wakf Act of 1954. 

This notice has been published under my signature and office seal. 


f 


In response to the said notification, the 
petitioners in Writ Petitions Nos. 4485, 
4491 of 1977 and the father of the peti- 
tioner in Writ Petition No. 6823 of 1977 
and several others filed objections, op- 
posing the application made by respon- 
dent No. 3 principally on the grounds 
that the same was barred by time and 
that there was no wakf as claimed there- 
in. As by the time, the enquiry would 
be completed by the Board, some of the 
original objectors like Gopalrao Kelkar, 
father of the petitioners in Writ Peti- 
tion No. 6823 of 1977 had died. But, 
however, the Board proceeded with the 
enquiry at which only respondent No. 3 
appeared and participated, while all the 
objectors remained absent. On a consi- 
deration of the evidence placed by re- 
spondent No. 3, the Board by its order 
dated 28-4-1977 (Exhibit E) rejected the 
objections filed by the petitioners and 
others on the ground that they had not 
produced any documentary evidence in 
support of their case and substantially 
accepted the case of respondent No. 3. 
By the said order, the Board directed 
that various properties referred to 
therein be registered as Wakf Property 
in the name of Jalal Buqari Trust and 
that respondent No. 3 be recognised as 
the muthavalli of those properties. 

4. The first petitioner in Writ Peti- 
tion No. 4485 of 1977 isthe wakif and the 
second petitioner is its muthavalli. The 
petitioner in Writ Petition No. 4491 of 
1977 claims to be the owner in posses- 
sion of Sy. No. 50/2 measuring 7 acres 
29 guntas of Singnapur village. The peti- 
tioners in Writ Petition No. 6823 of 1977 
claim to be the sons of Gopalrao Kelkar, 
who had filed objections but died on 
22-9-1976. They claim to own and pos- 
sess Sy. No. 3/1 measuring 6 acres 8 gun- 
tas of Singnapur village. 

5. While issuing rule nisi in these 
cases, this court has stayed the operation 
of the impugned order on 1-9-1977 which 
has continued to be in force ever since 
then. 


£ . Sd/- x x X 
(K. M. ABDUR RAHIM KHAN) 
Secretary.” 


6. The Board, which is respondent 
No. 2 in all these cases, in a common 
return has supported the impugned order 
and has urged that the petitioners have 
an alternative remedy of a civil suit and, 
therefore, these are not fit cases for 
interference under Art. 226 of the Con- 
stitution. In separate but identical re- 
turns, respondent No. 3 has supported 
respondent No. 2. 

7 Sri A. V. Albal, learned counsel 
for the petitioners at the forefront con« 
tended that the application made by re- 
spondent No. 3 for registration, which 
was not made within three months from 
the date of the commencement of the 
Act or the creation of the Trust as pro- 
vided by sub-sec. (8) of S. 25 of the Act 
was barred by time and was not main« 
tainable and the order made thereto was 
wholly without jurisdiction. 

8 Sri Murlidhar Rao, learned coun- 
sel for respondent No. 2 and Sri G. N, 
Seshagiri Rao, learned counsel for re- 
spondent No. 3 without disputing the 
factual assertion of the petitioners, urg- 
ed that S. 25 (8) of the Act was not man- 
datory and was only a directory provi« 
Sion and the impugned order does not 
call nullification on that ground. In sup- 
port of his contention Sri Murlidhar Rao, 
strongly relied on the principles enun<« 
ciated by the Supreme Court in deter- 
mining the mandatory or directory na- 
ture of the provisions and its | conse- 
quences that came before it in State of 
U. P. v. Babu Ram Upadhya (AIR 1961 
SC 751); Prakash Chand Maheshwari v. 
Zila Parishad, Muzaffarnagar (AIR 1971 
SC 1696), Manzoor Khan v. State of U. P, 
(AIR 1973 SC 2548) and Board of Mus 
lim Wakfs, Rajasthan v. Radha Kishan 
(AIR 1979 SC 289). Sri Murlidhar Rao, 
while so justifying the order of the 
Board, also contended that the decision 
of the Board was not conclusive and the 
petitioners have an alternative remedy 
of filing a civil suit to establish their 
rights and, therefore, this court should 
decline to exercise its extra-ordinarv 
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jurisdiction under Art. 226 of the Con- 
stitution. In the event of my accepting 
the latter contention of Sri Murlidhar 
Rao the question of examining the merits 
of the cases will not arise, I first pro- 
pose to examine the same, 


9. Earlier I have referred to the na- 
ture of the application made by respon- 
dent No. 3 and also the nature of the 
order made by the Board. The fact that 
the decision of the Board, assuming that 
the same has been made exclusively un- 
der sub-section (1) of S. 27 of the Act, 
can be challenged before a Civil Court 
by an aggrieved person, does not neces 
sarily exclude the jurisdiction of this 
court to examine its validity under Arti- 
cle 226 of the Constitution. Secondly, 
the questions raised in these petitions, 
do not involve a detailed investigation 
into the nature of the rights, recording 
of evidence, consideration of such evi- 
dence and a decision thereon by this 
court. Lastly, the facts necessary to de- 
termine the questions that are urged for 
the petitioners are not even disputed by. 
respondents 2 and 3. In these circum- 
stances, this court will not be justified 
in refusing to examine the case of the 
petitioners and drive them to civil suit, 
For these reasons, I reject this conten- 
tion of Sri Murlidhar Rao and proceed 
to examine the contention of the petis 
tioners on merits, 


10. In deciding whether a provision 
is mandatory or directory it is well to 
remember the oft-quoted statement of 
‘Lord Campbell in Liverpool Borough 
Bank v. Turner (1861) 30 LJ Ch 379 (at 
pages 380 and 381) that “no universal 
rule can be laid down as to whether 
mandatory enactments shall be consider- 
ed directory only or obligatory with an 
implied nullification for disobedience. It 
is the duty of Courts of Justice to try 
to get at the real intention of the legis- 
lature by careful attending to the whole 
scope of the statute to be considered”, 
Crawford in his treatise on “Statutory 
Construction” states the same in these 
words: 


“The question as to whether a statute 
is mandatory or directory depends upon 
the intent of the legislature and not 
upon the language in which the intent 
is clothed. The meaning and intention 
of the legislature must govern, and 
these are to be ascertained not only from 
the phraseology of the provision, but also 
by considering its nature, its design, 
and the consequences which would fol- 
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low from construing it the one way or 
the other.” ; 

In State of U. P. v. Manbodhan Lal Sri- 
vastava (AIR 1957 SC 912), the Supreme 
Court has quoted the above passage with 
approval. In State of U. P. v. Babu Ram 
Upadhya (AIR 1961 SC 751), the Sup- 
reme Court has reiterated the above 
principles. The use of the word ‘shall’ in 
a provision raises a presumption that 
such a provision is imperative or manda- 
tory though the same is not decisive 
(vide Sainik Motors, Jodhpur v. State of 
Rajasthan (AIR 1961 SC 1480)). In every 
case, the fixation of a period of limita- 
tion is to some extent arbitrary and re« 
sults in hardship. But, in construing such 
provisions equitable considerations are 
entirely out of place and the strict gram- 
matical meaning of the words is the only 
safe guide (vide Nagendra v. Suresh 
(AIR 1932 PC 165), General Accident 
etc. v. Janmahomed (AIR 1941 PC 6) 
and Boota Mal v. Union of India (AIR 
1962 SC 1716)). It is in the light of these 
well settled principles, we have to ex- 
amine whether sub-sec. (8) of S. 25 of 
the Act prescribing a period of limitation 
for making an application for registra- 
tion, is an imperative provision or a 
directory provision, 

11. S. 30 of the Act provides for con- 
tinuation of registration of wakfs made 
under the corresponding provisions of 
the Act. S. 30 saves the earlier registra- 
tions and ensures their continuity and 
administration by the Board. On the ap<« 
plication of the Act to a State or an area, 
Chap. II of the Act empowers the State 
Government to appoint a Commissioner 
of Wakfs for making a survey of wakf 
properties and their registration in (the 
manner provided in that Chapter, the 
scope of which has been authoritatively 
decided by the Supreme Court in Board 
of Muslim Wakfs, Rajasthan v. Radha 
Kishan (AIR 1979 SC 289). S. 25 of the 
Act provides for registration of wakfs 
created on or after the commencement 
of the Act. Sub-sec. (8) of S. 25 of the 
Act provides for the filing of an appli- 
cation within a period of three months 
from the commencement of the Act or 
within a period of three months from 
the date of the creation of a new wakf, 
S. 27 of the Act empowers the Board to 
collect information regarding any pro- 
perty that has not been registered either 
in the survey or in the earlier registra- 
tions and decide whether they are wakf 
properties or not. S. 28 of the Act, au- 
thorises the Board to direct a mutha- 
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valli to apply for the registration of a 
wakf or direct him to supply any infor- 
mation regarding a wakf or may itself 
cause the wakf to be registered or at any 
time amend the register of wakfs. An 
examination of these provisions reveal 
that every possible contingency to regis- 
ter a wakf and any of its properties has 
been visualised by the legislature and 
extensive and suo motu powers have 
been conferred on the Board to remedy 
every situation. By construing S. 25 (8) 
of the Act, as mandatory, no injustice, 
hardship or inconvenience is caused to 
the Board, but the object of the statute 
will be furthered and will be achieved. 
An examination of the provisions of the 
Act, their scope, object and the conse- 
quences that would ensure, the only 
conclusion that can be drawn is that 
sub-sec. (8) of S. 25 of the Act is an im- 
perative or mandatory enactment and 
is not a directory enactment as contend- 
ed for the respondents, On this conclu- 
sion, it follows that the application made 
by respondent No. 3 which was admit- 
tedly barred by time, in the absence of 
any provision for condonation of. delay 
in the Act, could not have been entertain- 
ed by the Board and any relief granted 
on the said application, but the Board 
in doing so, has committed an error of 
jurisdiction and illegality apparent on 
the face of the record and its order is, 
therefore, liable to be quashed. 


12. A close examination of the appli-= 
cation made by respondent No. 3, appears 
to bring certain properties as the pro- 
perties of the wakf and is not intended 
to register a wakf as styled in that ap- 
plication. Even, the impugned order 
would show that the Board has proceed- 
ed to deal with the same on that footing 
and has included various properties as 
wakf properties in addition to recognis< 
ing respondent No. 3 as the muthavalli 
of the wakf, If any of the properties are 
not included in a wakf that is already 
registered, the proper course for the 
Board is to collect such information un- 
der S. 27 of the Act and after making 
such enquiry as it may deem fit, decide 
that question in accordance with Sec- 
tions, the Rules and the principles of 
natural justice. In deciding that ques- 
tion, it is open to the Board to rely on 
any information furnished by any person 
or any authority. The power conferred 
on the Board by S. 27 of the Act is a 
suo motu power to be exercised by the 
Board and cannot be exercised on an ap- 
plication made by S. 25 (8) of the Act, 
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In this view also, the application made 
i respondent No. 3 was not maintain- 
able. 

13. As I have reached the conclusion 
that the application made by respondent 
No. 3 was not maintainable and the con- 
sequent order made by the Board was 
without jurisdiction and illegal, it is 
unnecessary to examine the other con- 
tentions urged for the petitioners. 

14. In the light of my above discus- 
sion, I -quash the impugned order. Rule 
issued is, therefore, made absolute. But, 
this order does not prevent the 
Board from exercising any of its suo 
motu powers under the Act in accord- 
ance with law. 

15. In the circumstances of the cases, 
I direct the parties to bear their own 
costs, 

Rule made absolute, 
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D. M. CHANDRASHEKHAR, C. J. AND 
P. P. BOPANNA, J. 

Desahally Service Co-operative So- 
ciety Ltd. and others, Petitioners v. The 
naa of Karnataka and others, Respon- 

ents, 


Writ Petns. Nos. 7021 etc. of 1978, D/- 
28-11-1979. 

(A) Karnataka Co-operative Societies 
Act (11 of 1959), S. 14-A (1-A) (as am- 
ended by Amendment Act 14 of 1978) — 
Karnataka Co-operative Societies (Am- 
endment) Act (14 of 1978), S. 3 — De- 
puty Registrars passing orders under 
S. 14-A before its amendment amalga- 
mating societies —. High Court quashing 
orders as invalid on ground that they 
were passed without hearing societies — 
Amendment Act by inserting sub-section 
(1-A) in S. 14-A dispensing with neces- 
sity of giving hearing to societies and by 
S. 3 validating all previous orders passed 
without hearing societies —— Both Sec- 
tion 14-A (1-A) and S. 3 are valid. (Con- 
stitution of India, Art. 226). 

The High Court quashed the orders 
passed by Deputy Registrars amalgamat- 
ing Co-operative Societies under S. 14-A 
before its amendment on the ground that 
they were passed without giving hearing 
to the societies. The Amendment Act of 
1978 introduced in S. 14-A, sub-sec. (1-A) 
which dispensed with the necessity of 
giving hearing to societies before amal- 
gamating them and by S. 3 validated all 
previous orders which had been passed 
without hearing the societies and which 
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had been quashed by the High Court. 
It was held that:— 


(i) the principles of natural justice do 
not have the status of fundamental 
rights and therefore the Legislature was 
competent to totally dispense with their 
application to any particular proceeding. 
Therefore S. 14-A (1-A) was not invalid 
on the ground of dispensing with the 
necessity of giving hearing to societies 
before amalgamating them. AIR 1971 SC 
40, Rel. on. (Para 19) 

(ii) Since S. 14-A (1-A) by dispensing 
with the necessity of giving hearing had 
removed the ground on which the High 
Court had quashed the previous orders 
passed by the Deputy Registrars S. 3 of 
the Amendment Act validating the pre- 
vious orders which had been struck down 
by the High Court was valid. Therefore 
the Amendment Act was not invalid on 
the ground that it sought to nullify the 
decision of the High Court. ATR 1970 SC 
192 and AIR 1975 SC 1116, Rel. on; AIR 
1970 SC 1292, Expl. (Para 17) 

(iii) Nor was S. 14-A (1-A) invalid on 
ground of conferment of uncontrolled 
and unguided power on Registrar and 
Deputy Registrars merely because the 
obligation to hear the societies was dis- 
pensed with because the scheme of the 
Act and S. 14-A contained sufficient 
guidelines for exercise of the powers con- 
ferred by S. 14-A. (Para 21) 

(B) Precedent —' Decision by majority 
of Judges of High Court Bench — Obser- 
vations made by minority of Judges on 
a point cannot be regarded as laying 
down the law on that point even if ma- 
jority of Judges have not dissented from 
that view but have remained silent on 
that question. AIR 1975 SC 775, Rel. on; 
AIR 1963 Ker 155, Expl. (Para 26) 
Cases Referred: Chronological Paras 


AIR 1978 Kant 148: (1978) 1 Kant LJ 302 
(EB) 9, 10, 16, 17, 20, 21, 22, 


23, 24 
AIR 1975 SC 775: 1975 Cri LJ 637 ` 
AIR 1975 SC 1116: 1975 Lab IC 669 15 
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AIR 1970 SC 150 , 19 
AIR 1970 SC 192 14 
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AIR 1950 SC 27: 51 Cri LJ 1383 24, 
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R. Venkateswara Rao, B. A. Reddappa, 
S. N. Hatti, Kadidal Manjappa, H. Subra- 
manya Jois, C. Siddiah, Yoganarasimha, 
Chandrasekhariah, B. M. Chandrasheka- 
raiah, Smt. S, Pramila, B, H. Patil, T, S, 
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Ramachandra and T. R. Subbana, for 
Petitioners; S. G. Dodakalegowda, Govt. 
Pleader and K. N. Subba Reddy, for Re- 
spondents. 


CHANDRASHEKHAR, C. J.u— These 
petitions under Article 226 of the Con- 
stitution have been referred to a Divi- 
sion Bench. i 


2, This is the second round of litiga- 
tion challenging amalgamation of co- 
operative societies. In these petitions, 
originally the validity of Karnataka 
Ordinance No. 2 of 1978 had been im- 
pugned. Since that Ordinance has been 
replaced by the Karnataka Co-operative 
Societies (Amendment) Act, 1978 (Karna- 
taka Act No. 14 of 1978) (hereinafter re- 
ferred to as the Amendment Act), the 
prayer in most of these petitions, has 
been amended so as to impugn the vali- 
dity of the Amendment Act. In some of 
these petitions, the constitutionality of 
Sec. 14-A of the Karnataka Co-operative 
Societies Act, 1959 (hereinafter referred 
to as the Act), has also been impugned. 

3. Before dealing with the rival con- 
tentions of learned counsel, it is neces- 
sary to set out the historical background 
of the impugned Amendment Act. 


4. After the formation of New State 
of Mysore (Karnataka) on re-organisa- 
tion of States, a uniform law governing 
co-operative societies throughout the 
new State, was brought about by the 
Act. Section 14 of the Act provides, 
inter alia, for voluntary amalgamation of 
two or more co-operative societies. Sub- 
sequently, Section 14-A was inserted in 
the Act by the Karnataka Co-operative 
Societies (Amendment) Act, 1975. That 
section confers power on the Registrar 
of co-operative societies (hereinafter 
referred to as the Registrar) to direct, 
inter alia, amalgamation of co-operative 
societies. That section, as it stood origi- 
nally, provided for consultation of the 
societies concerned before directing their 
amalgamation. 


5. An expert study group was ap- 
pointed by the Reserve Bank of India to 
examine the structure of agricultural 
credit in rural areas. After this study 
group gave its report, the Government 
of India appointed another expert Com- 
mittee called “Shivaraman Committee” 
which recommended that co-operative 
Societies in the rural areas would be 
chosen as, the principal agency for meet- 
ing the credit needs of agriculturists. 

6. In the statement of objections filed 
on behalf of the State in -the earlier 
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batch of writ petitions 
amalgamation of co-operative 
it has been stated thus: 

“In the State of Karnataka there were 
about 8500 rural agricultural co-operative 
credit societies. Out of them only 2500 
societies were viable and the remaining 
about 6000 societies were not viable. As 
many as about 1175 societies were de- 
funct or not functioning effectively. In 
order ,to make co-operative credit socie- 
ties to function effectively the Govern- 
ment felt that re-organisation of such 
societies was necessary. In order to achi- 
eve this object Section 14-A of the Act 
was amended by the Karnataka Co-op- 
erative Societies (Amendment) Ordi- 
nance, 1976 which was replaced by the 
Karnataka Co-operative Societies (Am- 
endment) Act, 1976. By this amendment, 
sub-section (1) of Section 14-A was sub- 
stituted by a new sub-section. Sub-sec- 
tions (2) and (4) of that Section were 
deleted by such amendment.” 


7. Section 14-A of the Act was fur- 
ther amended by the Karnataka Co-op- 
erative Societies (Second Amendment) 
Act, 1976 by substituting a new section 
which reads as follows: 

14-A. (1) Notwithstanding anything 
contained in this Act or the rules made 
thereunder and the bye-laws of the co- 
operative societies concerned, where the 
Registrar is satisfied that it is essential in 
public interest or in the interest of co- 
operative movement or for the purpose 
of securing the proper management of 
any co-operative society that any two or 
more co-operative societies should be 
amalgamated to form a single co-opera- 
tive society or any co-operative society 
should be divided. or any co-operative 
society should be reorganised, then, the 
Registrar shall order the amalgamation, 
division or reorganisation of such co-op- 
erative societies. 


(2) The order shall,— 


(a) Provide for the devolution of the 
assets and liabilities of the co-operative 
society or societies amalgamated, divided 
or reorganised, and the date on which the 
devolution takes effect; 

(b) specity,— | 

(i) the composition, strength, names 
and the term of office of the members 
(including the Chairman) -of the first 
eommittee; 

(ii) who shall be the Managing Direc- 
tor/Secretary, of the new co-operative 
society or each of the new co-operative 
societies, as the case may be; and 


challenging 
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(iii) the bye-laws which the new. co~ 
Operative society or each of the new co- 
Operative societies shall, until amended 
in accordance with the provisions of the 
Act and the rules, follows. 

(3) Every such order shall be publish- 

ed in the Official Gazette and shall, un- 
less otherwise specified in the order 
come into force on such publication. 
(4) The order referred to in sub-sec. (1) 
may contain such incidental, consequen« 
tial and supplemental provisions as may 
in the opinion of the Registrar, be neces- 
sary to give effect to amalgamation, di- 
vision or re-organisation, as the case 
may be, 

8. Section 8 of the Second Amend- 
ment Act of 1976 validated all orders 
made under sub-sec. (1) of Section 14-A 
of the Act prior to the date of that Am- 
endment Act. 

9. The Deputy Registrars of co-op- 
erative societies issued orders amalga- 
mating a large number of groups of co- 
operative societies. Such orders of amal- 
gamation were impugned in a batch of 
large number of writ petitions. As the 
constitutionality of Section 14-A of the 
Act was also challenged in those peti- 
tions, they were heard by a Bench of five 
Judges of this court as provided by Arti- 
cle 228-A of the constitution. The deci- 
sion of that Bench has been reported in 
Puttappa v. State of Karnataka ((1978) 
1 Kant LJ 302): (AIR 1978 Kant 148) 
(FB). The majority decision of that 
Bench, was delivered by Jagannatha 
Shetty, J., and the minority decision, by 
Malimath, J. the net result of the majo- 
rity decision and the minority decision, 
sl summarised by that Bench as fol- 
OWS: 


(i) It is unanimously held that S. 14-A 
of the Karnataka Co-operative Societies 
Act, 1959 is within the competence of 
the State Legislature under Entry 32 of 
List II of VIIth Schedule to the Consti- 
tution.  / 

Gi) It is unanimously held that Sec- 
tion 14-A of the Act is not void as of- 
fending Article 14 of the Constitution. 

(iii) It is held in accordance with the 
majority opinion (Jagannatha Shetty, 
Bopanna & Venkatachala, JJ.) that Sec- 
tion 14-A is not void as offending Arti- 


cle 19 (1) (c) of the Constitution. It is 
held in the minority judgment (Mali- 


math & Srinivasa Iyengar, JJ.) that Sec- 
tion 14-A is void as offending Art. 19 (1) 
(c) of the Constitution. 

(iv) It is held by Malimath and Srini- 
vasa Iyengar, JJ. that Sec. 14-A is not 
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void as offending Art. 31 (1) or Art. 31 
(2) of the Constitution. 


(v) It is held in accordance with the 
majority opinion (Jagannatha Shetty, 
Bopanna and Venkatachala JJ.) that the 
principle of audi alteram partem has to 
be followed while exercising power un- 
der Sec. 14-A of the Act and that the 
impugned orders made under the said 
provision are void they having been 
made in contravention of the said prin- 
ciple. Malimath and Srinivasa Iyengar 
JJ. have, in their minority judgment, 
held that the Legislature has, by neces- 
sary implication, excluded the principle 
of audi alteram partem. 

(vi) It is held by Malimath and Srini- 
vasa Iyengar, JJ., that the impugned 
orders have to be quashed on the ground 
that the same have been made by the 
Deputy Registrar in a mechanical man- 
ner and without applying their minds. 

(vii) In the result, the orders of the 
Deputy Registrars, merging co-operative 
societies which had been impugned in 
those writ petitions, were quashed. 


10. After the aforesaid decision of this 
court in Puttappa’s case (AIR 1978 Kant 
148) (FB), Sec. 14-A of the Act was am- 
ended by Karnataka Ordinance No. 2 of 
1978 by inserting a new sub-section, 
namely, sub-sec. (1-A) in that section. 
The Ordinance was subsequently replac- 
ed by the Amendment Act, the Karna- 
taka Co-operative Societies (Amend- 
ment) Act, 1978. That sub-section reads: 


(1-A) Before making an order under 
sub-section (1) it shall not be necessary 
for the Registrar or any other officer to 
give any co-operative society or person 
likely to be affected by such order an 
opportunity of making representation or 
of being heard. 


11. Section 3 of the Amendment Act 


which seeks to validate orders of amal- 


gamation, division or reorganisation of 
co-operative societies, made under Sec- 
tion 14-A of the Act before the com- 
mencement of the Amendment Act, 
Teads: l 


Notwithstanding anything contained in 
any judgment, decree or order of any 
court or other authority, no order of 
amalgamation, division or reorganisation 
of co-operative societies made under Sec- 
tion 14-A of the principal Act by the 
Registrar or any other officer prior to 
the commencement of this Act shall be 
deemed to be invalid or to have become 
invalid only on the ground that the said 
order was made without 
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without giving an opportunity of being 
heard to the affected co-operative socie- 
ties or persons and all orders of amalga- 
mation, division or re-organisation of 
co-operative societies so made before the 
commencement of this section shall be 
deemed to be valid and effective as if 
they had been made in accordance with 
the provisions of the principal Act as 
amended by this Act and the Karnataka 
Ordinance 7 of 1977 and accordingly, all 
orders issued, things done, proceedings 
or action taken, 

(a) by the Registrar or by any other 
Officer for the amalgamation, division or 
re-organisation of co-operative societies, 
or 

(b) by the amalgamated, divided or re- 
Organised co-operative societies shall, 
for all purposes, be deemed to be and to 
have always been issued, done or taken 
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12. In effect the Amendment Act ex- 
pressly dispensed with the requirement 
of hearing the co-operative societies 
which were sought to be amalgamated. 
The orders of the Deputy Registrars am- 
algamating co-operative societies which 
had been struck down by the Bench of 
five Judges, are sought to be validated 
by the Amendment Act. 

13. As stated earlier, the constitution- 
ality of the Amendment Act has been 
challenged in these petitions. 

14. The first contention of learned 
counsel for the petitioners, was that it 
is not competent for the Legislature to 
nullify the judgment of a court by de- 
claring as valid an order which has been 
quashed by the court. Support for this 
contention was sought to be derived 
from the following observations of the 
Supreme Court in Ahmedabad Corpora- 
tion v. New Shrock Spinning and Weav- 
ing Co. Ltd. (AIR 1970 SC 1292). 

“The position of a legislature is how- 
ever different. It cannot declare any de- 
cision of a court of law to be void or of 
no effect.” 

But in the aforesaid decision itself the 
Supreme Court has referred to its ear- 
lier decision in Prithvi Cotton Mills Ltd. 
v. Broach Borough Municipality (AIR 
1970 SC 192) wherein the Supreme Court 
has elucidated the scope of the power of 
the legislature to validate acts and orders 
Struck down by courts, Hidayatullah, 
C. J., who spoke for the court, said thus 
at page 195. - i 

“When a legislature sets out to vali- 
date a tax declared by a court to be ille- . 
gally collected under an ineffective or 
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an invalid law, the cause for ineffective- 
ness or invalidity must be removed be- 
fore validation can be said to take place 
effectively. The most important condi- 
tion, of course, is that the legislature 
must possess the power to impose the 
tax for, if it does not, the action must 
ever remain ineffective and illegal. 
Granted legislative competence, it is not 
sufficient to declare merely that the de- 
cision of the court shall not bind for that 
is tantamount to reversing the decision 
in exercise of judicial power which the 
legislature does not possess or exercise, 
A Court’s decision must always bind un- 


less the conditions on which it is based 
are so fundamentally altered that the de- 
cision could not have been given in the 
altered circumstances. Ordinarily, a 


court holds a tax to be invalidly impos- 
ed because the power to tax is wanting 
or the statute or the rules or both are 
invalid or do not sufficiently create the 
jurisdiction. Validation of a tax so de- 


clared illegal may be done only if the 
grounds or illegality are capable of be- 
ing removed and are in fact removed 
and the tax thus made legal...........4. se 
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subject-matter and competence to make 
a valid law, it can at any time make such 
a valid law and make it retrospectively 
so as to bind even past transactions.” 
(Underlining is ours) 


15. As explained by the Supreme 
Court in Rajkumar v. Union of India 
(AIR 1975 SC 1116), once a law is given 
retrospective effect as from a particular 
date all actions taken under the Act 
after that date, but before the amend- 
ment was made, would be deemed to 
have been taken under that Act, as am- 
ended, and there is really no question 
of having to validate any action already 
taken, provided it is subsequent to the 
date from which the amendment is given 
retrospective effect. 


16. The only ground on which this 
court in Puttappa’s case (AIR 1978 Kant 
148) (FB) declared the orders of the 
Deputy Registrars amalgamating co- 
operative societies as invalid, was that 
the principle of audi alteram partem had 
not been followed by the Deputy Regis- 
trars while exercising the power under 
Section 14-A of the Act. By its majority 
decision the Bench of five Judges held 
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that though there was no express provi- 
sion in Section 14-A of the Act to that 
effect, the Deputy Registrars should have 
heard the concerned co-operative socie- 
ties before making the orders amalga- 
mating those societies. 


17. As stated earlier, sub-section (1A) 
inserted by the Amendment Act in Sec- 
tion 14-A, seeks to dispense with the 
necessity of hearing the concerned co- 
operative societies before making an 
order amalgamating them. Thus, the 
ground on which the orders of the De- 
puty Registrars amalgamating co-op- 
erative societies, had been declared to 
be invalid, was removed by sub-sec. (1A) 
and the orders of the Deputy Registrars 
which were held to be invalid, are 
sought to be validated by Section 3 of 
the Amendment Act. As the ground for 
invalidating the orders of the Deputy 
Registrars, was removed by retrospec- 
tive amendment of Sec. 14-A by inser- 
tion of sub-sec. (1A) therein, the orders 
of the Deputy Registrars which had been 
quashed in Puttappa’s case, have been 
validated and the decision of this court 
in Puttappa’s case has been rendered in- 
effective. We are unable to accept the 
contention of learned counsel that the 
Amendment Act is invalid as it seeks to 
nullify the decision of this court in Put- 
tappa’s case, 


18. It was next contended by learned 
counsel that the principle of audi alte- 
ram partem embodies a well accepted 
principle of natural justice and that if 
the application of that principle is dis- 
pensed with, the provisions of Sec. 14-A 
of the Act providing for amalgamation 
of co-operative societies, should them- 
selves be regarded as invalid. In other 
words, the contention of learned counsel 
for the petitioners was that if Legisla~ 
ture makes any law dispensing the ap- 


plication of audi alteram partem, such 
law itself becomes void. 
19. A complete answer to the above 


contention is contained in the following 
decision of the Supreme Court in Union 
of India v. J. N. Sinha (AIR 1971 SC 40). 
There, Hegde, J., who spoke for the court, 
observed thus at page 42: 


“Rules of natural justice are not em- 
bodied rules nor can they be elevated 
to the position of fundamental rights. As 
observed by this court in Kraipak v, 
Union of India, AIR 1970 SC 150, ‘the 
aim of rules of natural justice is to secure 
justice or to put it negatively to prevent 
miscarriage of justice, These rules can 
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operate only in areas not covered by 
any law validly made. In other words 
they do not supplant the law but sup- 
plement it’. It is true that if a statutory 
provision can be read consistently with 
the principles of natural justice, the 
courts should do so because it must be 

presumed that the legislatures and the 
statutory authorities intend to act in ac- 
cordance with the principles of natural 
justice. But, if on the other hand, a sta- 
tutory provision either specifically or by 
necessary implication excludes the appli- 
cation of any or all the rules of princi- 
ples of natural justice then the court 
cannot ignore the mandate of the legis- 
lature or the statutory authority and 
read into the concerned provision the 
principles of natural justice, Whether 


the exercise of a power conferred should 
be made in accordance with any of the 
principles of natural justice or not_ de- 
pends upon the express words of the 
provision conferring the power, the na- 


ture of the power conferred, the pur- 

pose for which it is conferred and the 

effect of the exercise of that power.” 
(Underlining is ours) 


From the aforesaid enunciation by the 
Supreme Court, it is clear that the princi- 
ples of natural justice do not have the 
status of a fundamental right and it is 
competent for the legislature to abridge 
or totally dispense with their application 
to any particular proceeding or class of 
proceedings. As stated in Halsbury’s Laws 
of England (Fourth Edition) Volume I, 
at page 90, para 74, the rule of natural 
justice will not apply where Parliament 
has evinced an intention to exclude its 
operation either by conferring on the 
competent authority unfettered discre- 
tionary power or by expressly providing 
for notice and opportunity to be heard 
for one purpose, but omitting to make 
any provision for another purpose, 


20. Even so, it was contended by 
learned counsel for petitioners that it 
was on account of the existence of the 
safeguard of hearing the affected co- 
operative societies before making an 
order of amalgamation, this court held in 
Puttappa’s case (AIR 1978 Kant 148) 
(FB) that the conferment of power on 
the Registrar or Deputy Registrar under 
Sec. 14-A of the Act, was not unguided 
or arbitrary and that if the application 
of the principle audi alteram partem, 
is dispensed with, that power becomes 
arbitrary. 
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21. On an examination of the scheme 
of the Act and the provisions thereof, 
this court held in Puttappa’s case that 
the conferment of power under S. 14-A 
of the Act, was not uncontrolled or un- 
guided and that the section contained 
sufficient guidelines for exercise of such 
power. If there are such guidelines, we 
do not see how that power can be said 
to be uncontrolled or unguided merely 
because the obligation to hear the con- 
cerned societies is dispensed with. Thus, 
we are unable to accept the contention 
of learned counsel for the petitioners 
that the insertion of sub-sec. (1A) in 
Sec. 14-A has rendered the section in- 
valid on the ground of conferment of 
uncontrolled or unguided power on the 
Registrar and Deputy Registrars, 

22. Some of learned counsel for peti- 
tioners contended that the orders of the 
Deputy Registrars amalgamating co-op- 
erative societies, were invalid because 
such orders were passed without applica- 
tion’ of the mind of the respective Deputy 
Registrars and without following the 
guidelines contained in Sec. 14-A of the 
Act or the guidelines indicated by the 
Reserve Bank of India. Learned counsel 
for the petitioners invited our attention 
to the penultimate para in the order of 
Malimath, J. in Puttappa’s case in which 
his Lordship said thus: 

“As I am satisfied that the impugned 
orders have been passed mechanically 
and without the application of the mind 
of the Deputy Registrars, the same are 
liable to be quashed.” 


23. Learned counsel for the petition- 
ers maintained that though the order of 
Malimath, J., in Puttappa’s case (AIR 
1978 Kant 148) (FB) was a minority one, 
that part of his order wherein he held 
that the impugned orders had been pass- 
ed without the application of the mind 
and were liable to be quashed, should be 
treated as the decision of entire Bench 
of five Judges since the majority of 
Judges did not express any view on that 
point, In other words, the contention was 
that the decision of the Judges who are 
in a minority in a Bench on a point on 
which the majority of Judges of that 
Bench have not expressed any view, 
should be regarded as decision of the 
Bench. In support of this contention reli- 
ance was placed on the following obser- 
vations of Vaidialingam, J., in V. Pad- 
manabha v. Deputy Tahsildar, Chittur 
(AIR 1963 Ker 155 at 176): 

“No doubt, this contention has been 
noted by his Lordship the Chief Justice 
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of the Supreme Court in the earlier de- 
cision, but the majority have not expres- 
sed any view of this aspect and they 
have assumed that the State Legislature 
had the necessary competence to enact 
the Land Tax Act, 1955. 


But, Mr. Justice Sarkar, in his dissent- 
ing judgment, has referred to this aspect 
and has ultimately held that under Entry 
49 taxation of land on which a forest 
stands is permissible and legal. Inasmuch 
as there has been no adjudication by the 
majority on this aspect, I am bound by 
the decision of Mr. Justice Sarkar on 
this aspect and I have to hold that the 
contention of the petitioners regarding 
the competency of the legislature to 
enact the measure in question, if the 
Act is otherwise valid, has to be reject- 
ed.” 


24. On the other hand, the learned 
Advocate General contended that where 
the minority of Judges of a Bench decide 
any question of law, that decision can- 
not be regarded as the decision of the 
Bench and therefore binding even if the 
majority of Judges of that Bench have 
not dissented from that view, but have 
remained silent on that question. In sup- 
port of his contention the learned Advo- 
cate General relied on the following ob- 
servations of the Supreme Court in John 
Martin v. State of West Bengal (AIR 1975 
SC 775 at p. 777): 


“This contention was sought to be sup- 
ported by reference to certain observa- 
tions of Fazal Ali, J., and Mahajan, J., in 
A. K. Gopalan v. State of Madras (AIR 
1950 SC 27). Now it is true that Fazal 
Ali, J. observed in this case.............00 : 
But we do not think that these observa- 


tions made by two ont of six learned 
Judges can be regarded as laying down 
the law on the point.” 


(Underlining is ours) 
On the basis of the aforesaid observa- 
tions of the Supreme Court, the learned 
Advocate General contended that the 
decision of Malimath, J., (with whom Sri- 
nivasa Iyengar, J., concurred) that the 
impugned orders of amalgamation of co- 
operative societies had been passed me- 
chanically and without application of the 
minds of the respective Deputy Regis- 
trars, could not be regarded as the deci- 
sion of the Bench of five Judges. The 
learned Advocate General maintained 
that the above decision of the minority 
of Judges of the Bench in Puttappa’s 
case (AIR 1978 Kant 148) (FB) cannot be 
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regarded as laying down the law which 
is binding on us. | 

25. On the other hand, Shri Kadilal 
Manjappa, learned counsel for some of 
the petitioners, submitted that in A. K. 
Gopalan’s case the opinion of Fazal Ali, 
J., and Mahajan, J., that the representa- 
tion of the detenu should necessarily be 
considered by an independent body, had 
been expressly dissented from by the ma- 
jority of the Judges of the Bench which 
decided that case. Sri Manjappa pointed 
out that in para 24 of the report of the 
ease in AIR 1950 SC 27, Kania, C. J., ob- 
served that if the law made by the Par- 
liament in respect of preventive deten- 
tion is silent as to the person to whom 
a detained person should make a repre- 
sentation, it does not mean that such law 
is invalid. In para 121 of the report, 
Patanjali Sastri, J., (as he then was) ob- 
served that the petitioner could not 
claim to have his case judged by any 
other impartial tribunal. In para 245 of 
the report, Das, J., (as he then was), ob- 
served that there was no provision for 
any trial before any tribunal and that 
one could not import a condition of a 
trial by any tribunal. 


26. It appears to us that Sri Man- 
jJappa is right in his submission that the 
majority of the Judges of the Bench of 
the Supreme Court which decided Go- 
palan’s case, had dissented from the 
aforesaid view expressed by Fazal Ali, 
J., and Mahajan, J. The dictum of the 
Supreme Court that the observations 
made by the minority of the Judges of 
a Bench on a point of law, cannot be re- 
garded as laying down the law on that 
point, has not been qualified by saying 
that it is so only when the majority of 
Judges of the Bench have dissented from 
the observations made by the minority 
of Judges, Hence, we are bound by the 
dictum of the Supreme Court that the 
observations made by the minority of 
of Judges of a Bench on a point, cannot 
be regarded as laying down the law on 
that point. The dictum of Vaidialingam, 
J., in V. Padmanabha’s case (AIR 1963 
Ker 155) that where there is no adjudi- 
cation by the majority of Judges on a 
point of law, the High Court is bound by 
the decision of the minority of Judges, 
would, in our opinion, apply only to the 
decisions and observations of the minor- 
ity of Judges of the Supreme Court and 
not to those of the minority of Judges 
of High Courts. 

27. Hence, the decision of Malimath, J. 
(with whom Srinivasa Iyengar, J., con- 
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curred) that there was no application of 
the minds of the Deputy Registrars be- 
fore making the impugned orders of 
amalgamation of co-operative societies, 
cannot be regarded as the decision of the 
Bench of five Judges and is not binding 
on us. In our opinion, the question whe- 
ther there was such application of the 
minds of the respective Deputy Regis- 
trar, has to be examined in each of these 
petitions in which such contention has 
been raised, Accordingly, we request- 
ed the learned Government Advocate 
to produce before us the materials which 
the respective Deputy Registrar consider- 
ed while deciding the question whether 
amalgamation of co-operative societies, 
was necessary in public interest. 


28. In W.P. No, 8108 of 1978, the amal- 
Zamation of Service Co-operative So- 
ciety, Bennekal with another co-opera- 
tive society has been impugned. The 
learned Government Advocate has point- 
ed out that Deputy Registrar of Co-op- 
erative Societies, Bellary, had ordered 
that society to be wound up. That order 
has not been impugned. When that so- 
ciety has been ordered to be wound up, 
its amalgamation with another society 
cannot be said to be bad. 


29. In W. Ps. Nos. 7371 and 7515 of 
1978, the amalgamation of Kempanapalya 
Service Co-operative Society and Hand- 
rabalu Service Co-operative Society with 
certain other co-operative societies in 
Kollegal Taluk, has been impugned. The 
learned Government Advocate has pro- 
duced the working sheets maintained by 
the Deputy Registrar of Co-operative So- 
cieties in Mysore District. In these work- 
ing sheets are found the numbers of vil- 
lages served by co-operative societies, the 
population of such villages, the area of 
cultivable lands in each of such villages 
and the extent of credit provided by 
these co-operative societies. Hence, it can 
reasonably be inferred that the said De- 
puty Registrar had applied his mind to 
the relevant data before deciding which 
co-operative societies should be merged 
to make them viable. 


30. In W. Ps. Nos. 7984 and 8379 of 
1978, the amalgamation of certain co-op- 
erative societies with certain other co- 
operative societies in Chintamani Taluk 
in Kolar District, has been impugned, 
The learned Government Advocate pro- 
duced before us similar working sheets 
maintained by the Deputy Registrar of 
Co-operative Societies in Kolar District, 
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In these petitions also, we hold that there 


was application of the mind of the con- 
cerned Deputy Registrar while making 


the order for amalgamating these co- 
operative societies. 
31. In W. P. No. 7581 of 1978, the 


amalgamation of Service Co-operative 
Society, Halika, Mudigere Taluk, with 
certain other co-operative societies, has 
been challenged. The learned Govern- 
ment Advocate has produced the working 
sheets maintained by the Deputy Regis- 
trar of Co-operative Societies in Chik- 
magalur District. It is seen from those 
working sheets that the said Deputy Re- 
gistrar has examined the relevant data. 
Hence, the order of amalgamation can- 
not be said to be vitiated on account of 
non-application of the mind of the con- 
cerned Deputy Registrar. 

32. In W. P. No. 7503 of 1978, the 
amalgamation of Service Co-operative 
Society, Babalad, with certain other so~ 
cieties, has been impugned, The learned 
Government Advocate has pointed out 
that that society has been ordered to be 
wound up. When that Society has been 
found to be not capable of continuing its 
existence, its amalgamation with an- 
other society cannot be held to be bad. 

33. In W. P. No. 8396 of 1978, the 
amalgamation of Service Co-operative 
Society, Madenahalli, Gubbi Taluk, with 
certain other co-operative societies, has 
been impugned. The learned Govern- 
ment Advocate pointed out that Kamath 
Committee which examined the affairs 
of that Society, had opined that it could 
function independently and that the De- 
puty Registrar of Co-operative Societies 
in Tumkur District had not given any 
reason for ordering its amalgamation 
with other societies. But in this petition, 
the only relief sought for by the peti- 
tioner is to declare Karnataka Ordi- 
nance No. 2 of 1978 as unconstitutional, 
But there is no prayer for quashing tha 
order of the Deputy Registrar amal- 
gamating that society with other socie- 
ties, 


34. In the result, we dismiss all these 
petitions. 


35. In the circumstances of these pe- 
titions, we direct the parties to bear their 
own costs, 

Petitions dismissed, 


Remeron 
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Basappa and others, Petitioners v. The 
Textile Commissioner, Bombay 1 and 
others, Respondents. 


W. P. Nos. 5069 to 5078 etc. of 1978, 
1282, 2207 to 2217, 6162 to 6170 and 6857 
of 1979, D/- 20-8-1979. 

(A) Constitution of India, Art. 296 — 
Writ Petition — Res judicata — Dismissal 
of writ petition at the preliminary hearin 
stage in which reasons are not given woul 
not operate as res judicata. AIR 1961 SC 
1457, Foll. (Para 17) 


(B) Constitution of India, Art. 141 — 
Law declared by Supreme Court — Dis- 
missal of writ petition at preliminary hear 
ing stage without giving any reasons — 
Such a decision cannot be taken as de- 
claring law within Art. 141 and cannot 
bind a subordinate Court. (Precedents — 
Supreme Court decisions), (Para 17) 

(C) Cotton Textiles (Control) Order 
(1948), Cl. 20 — Essential Supplies (Tem- 
porary Powers) Act (1946), S. 3 — Cl. 20 
is neither violative of S. 3 of the Act nor 
suffers from the vice of excessive delega- 
tion — (Constitution of India, Art. 245). 

An examination of the matters, provided 
in the Control Order,shows that the same 
achieves the purposes and objects of Sec 
tion 3 of the Essential Supplies (Tempor- 
ary Powers) Act in so far as it relates to 
one of the Essential Commodities viz., 
Cotton Textiles. Cl. 20 of the Control 
Order confers power on the Textile Conr 
missioner, which term is defined in Sub- 
cl. (k) of Cl. 3 of that order, to issue direc- 
tions from time to time in respect of the 
matters enumerated in that clause which 
are part of or attributable to the matters 
provided by S. 3 of the Act. Every one of 
the matters on which the Commissioner 
can issue his directions carries out the pur- 
poses and objects of S. 8 of the Act. In 
issuing his directions under Cl. 20 of the 
Control Order the Commissioner, fairly 
high authority is not conferred with any 
unguided, uncanalised, uncontrolled or 
arbitrary powers. Thus Cl. 20 of the Com 
trol Order is neither. violative of S. 8 of 
the Act nor suffers from the vice of ex- 
cessive delegation. (Paras 28, 53) 


(D) Cotton Textiles (Control) Order 
(1948), Cl. 20 — Directions issued under 
—- Owners of less than five power looms 
prohibited from producing coloured sarees 
except for purposes of export from coun: 
try — Restrictions do not violate Art. 19 
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(1) (g) — They are reasonable restrictions 
and are saved by Art. 19 (6) — (Constitu- 
tion of India, Art. 19 (1) (g), and (6) ). 

_ The directions that owners of less than 
five powerlooms are prohibited from pro 
ducing coloured sarees except for pur- 
poses of export from the country do not 
completely prohibit the petitioners from 
manufacturing Cotton Textiles of every 
description but only restrict or prohibit 
them irom manufacturing certain types of 
cloth. It is common knowledge that colour- 
ed cotton sarees are used by most of the 
Indian woman folk in particular, by the 
poorer. and middle classes, throughout 
the length and breadth of the country as 
their daily wear. Coloured Sarees have 
therefore, a ready internal market in the 
agar In the absence of prohibition on 
the mill and powerloom sectors, the hand- 
loom sector providing gainful employment 
and living conditions to a large number 
of weavers and artisans in the villages 
and small towns, throughout the length 
and breath of the country, will face near 
extinction. The Constitution does not guar- 
antee absolute and unregulated freedom 
of trade and business or a laissez faire 
economy in the country. In any event the 
restrictions placed on the powerloom 
owners are reasonable restrictions conceiv- 
ed in the interest of the general. public 
and are therefore, saved by sub-Art. (6) of 
Art. 19 of the Constitution. 


(Paras 34, 59) 
(E) Cotton Textiles (Control) Order 
(1948), Cl. 26 — Directions prohibiting 


owners of less than five powerlooms te 
produce coloured sarees except for pur- 
poses of expert from country are not vio- 
lative of Art. 14 of Constitution — (Con 
stitution of India, Art. 14). 

Article 14 of the Constitution guar- 
antees equality of treatment to equals and 
not unequals. It forbids class legislation 
but does not forbid reasonable classifica- 
tion for the purposes of legislation. To 
pass the test of permissible classification, 
two conditions must be fulfilled namely — 
(i) that the classification must be founded 
on an intelligible differentia which dis- 
tinguishes persons or things that are 

rouped together from others left out of 
the group and Gi) that that differentia must 
have a ration relation to the object 
sought to be achieved by the statute in 
question. The classification may be found- 
ed on different bases namely — geogra- 
phical, or according to objects or occupa 
tions or the like. (Para 34) 

Cotton Textiles are manufactured by 
three Sectors. viz: (i) Modern Textile 
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Mills, or Mill Sector, (ii) Powerloom Sec- 
tor and (iii) Handloom sector. The three 
sectors have their separate and distinct 
characters of their own. One cannot be 
compared with the other. One cannot 
stand the competition of the other. The 
Mill sector using advanced technology 
and machinery, which can produce all 
types of cloth, if allowed without protec 
tion either to the powerloom sector or 
handloom sector, will eliminate both the 
sectors in no time. The same is true of the 
powerloom sector vis-a-vis the handioom 
sector. The powerloom sector wants pro- 
tection against Mill sector, but it contends 
that it should stop with that and should 
not be extended to the handloom sector, 
which in the very nature of things, cannot 
stand its competition. S. 3 of the Essential 
Supplies (Temporary Powers) Act, 1946, 
the validity of which is not challenged 
and has been upheld by the Supreme 
Court, peru the regulation of produc: 
tion and prohibition of production by one 
or the other sector by reserving a particu 
lar type of cloth to a particular sector. In 
those circumstances, there is no intraction 
of Article 14 of the Constitution, But in 
any event by providing for the reservation 
to the handloom sector, it cannot be 
said that the object of the statute viz. pro- 
per production, distribution and supply to 
the consumer is not achieved. ` 
(Paras 35, 53) 
Cases Referred: Chronological Paras 
(1979) W. P. No. 4709 of 1978, D/- 19-2- 
1979 (SC 16 
ues) Spl. Civil Applns. Nos. 2782 of 1977 
and 93 of 1978, D/- 10-10-1978 (Bom) 48 
AIR 1977 SC 1516 12, 14 
AIR 1977 Kant 100 12 
AIR 1976 SC 1785 . 49 
AIR 1975 Kant 215 12 
(1970) SCA Nos. 1346 of 1969, 972 and 
1527 of 1970 (Guj), D/- 27-1-1977 12 
(1968) Misc. Petn. No. 274 of 1968, D/- 
13-11-1968 (Bom 21, 24 
AIR 1961 SC 1 17 
AIR 1961 Guj 38 $2, 38, 39 
AIR 1952 SC 12 52 

S. C. Javali, for B. V. Deshpande, R. G. 
Banakar, N amath and I G. 
Gachinamath, for , Petitioners in all 
W. Ps.; U. L. Narayanarao Sr. Central 
Govt. Standing Counsel, (for Nos. 1 to 3); 
R. N. Byra Reddy Advocate General, (for 
No. 4), for Respondents. 

‘ORDER :— As common questions of 
law arise for determination in these cases, 
i propose to dispose of them by a common 
order. 

2. Among others, the petitioners, who 
own less than five powerlooms claim to 


we 
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be solely engaged in the manufacture of 
coloured sarees in the several parts o 
Karnataka State but with considerable 
concentration at places like Banahatti, 
Rabkavi, Terdal, Mahalingapur and some 
other places of Bijapur, Dharwar and 
Belgaum Districts. 


3$. In exercise of the powers conferred 
on him by Cl. 20 of the Cotton Textiles 
(Control) Order 1948 (hereinafter referred 
to as the Control Order), the Joint Textile 
Commissioner, Government of India 
(hereinafter referred to as ‘the Commis- 
sioner’) by Notifications Nos. CER/10/77 
and CER/2/77 dated 15th Apri. 1977, has 
issued various directions eae the 
production of cotton textiles by different 
manufacturers in the country to be in 
force till 31-3-1982. By one of the direc 
tions, owners of less than five powerlooms 
are prohibited from producing coloured 
Sarees except for purposes of export from 
this country. As a result of the above 
directions, coloured sarees for internal 
market in the country can be exclusively 
produced on handlooms and no other. The 
petitioners claim, that the directions of 
the Commissioner would put them out of 
their trade and business and therefore, 
they have moved this Court under Arti- 
cle 226 of the Constitution, challenged 
the validity of Cl. 20 of the Control Order 
and the said directions on diverse grounds. 


4, The respondents have resisted the 
claim of the petitioners. They have urged 
that Cl. 20 of the Control Order and the 
directions issued thereunder by the Com 
missioner are valid. 


5. In order to appreciate the rival con- 
tentions of the parties it is useful to brief 
ly notice the history of the legislation and 

e events that have led to the issue of 
the impugned directions, 


6. In the wake of the Second World 
War, the Defence of India Act, 1939, was 
enacted, under which various regulations 
and control orders were issued, inter alia 
re eerie the production, supply and dis- 
tribution of cotton textiles in the Country. 
Before the said Act ceased to be effective 
on 1-10-1946, the British Parliament en- 
acted the India (Central Government and 
Legislature) Act, 1946 (9 and 10 Geo. 6 
Ch. 39) enabling the Indian Legislature to 
continue the laws relating to controls over 
the essential commodities. S. 2 of that Act 
invested the Indian Legislature- with 
powers to legislate, on matters relating to 
controls for a period of one year from 
1-4-1946, on which day the proclamation 
of emergency declared during the Second 
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World War ceased to operate. On Ist Oct. 
1946, the Essential Supplies (Temporary 
Powers) Ordinance, 1946 was promulgat 
.ed, which was replaced by the Essential 
Supplies (Temporary Powers) Act, 1946 
(No. XXIV of 1946) on 7th Dec. 1946. In 
exercise of the powers conferred by Sec- 
tion 8 of the Essential Supplies (Tempor- 
ary Powers) Act, 1946, the Central Gov- 
ernment on 2-8-1948 promulgated the 
Cotton Textiles Control Order, 1948 in 
the main providing for the regulation or 
production of textiles in the country. 


7. The period during which Indian 
inate could exercise the powers 
under S. 2 of the British Parliament Act 
was to expire on the Ist Aprl. 1947. This 
was, however, extended by another year 
by the Governor-General as provided for 
under S. 2 of the said Act by notification 
of the Legislative Department No. 7 WL 
(i)/47, dated 3rd Mar. 1947. The period 
was further extended by another year i. e. 
up to the Ist Aprl., 1949 by a Resolution 
of the Constituent Assembly of India 
(Legislative) No. 7 WHL(i)/47 dated the 
8rd Mar. 1948. The last mentioned date, 
i. e. the Ist Aprl. 1949 on which the Legis- 
lative powers of the Indian Legislature 
were to expire was again extended to the 
Ist Aprl. 1950 by the Ministry of Law 
Resolution No. F-WL-(i)/47, dated 25th 
Mar. 1949. Thereafter, Art. 869 of the Con- 
stitution gave a further lease of life for a 
period of five years from the commence- 
ment of the Constitution (i. e. up to the 
25th Jan. 1955) to enactments such as the 
Essential Supplies (Temporary Powers) 
Act, 1946 covering commodities enumer- 
ated in the said Article. 


8. The Essential Supplies (Temporary 
Powers) Act, 1946 ceased to have effect on 
the expiration of the five-year period as 
contained in Art. 869, i. e. on the 26th 
Jan. 1955. The Essential Commodities 
Ordinance, 1955, however, took its place. 
The scope of the Ordinance was not co- 
extensive with that of the Act. The result 
was that the Ordinance did not cover cer- 
tain commodities such as cotton which 
were covered by the Act. This was due to 
the fact that entry 88 of List III of the 
Seventh Schedule to the Constitution, as 
it then stood, referred only to “Trade and 
Commerce in and the production, supply 
and distribution of the products of Indus- 
tries”. Subsequently, entry 38, as amend- 
ed by the Constitution (8rd Amendment 
- Act, 1954 which received the assent o 
the President on the 22nd Feb. 1955, was 
sufficiently : enlarged to include foodstuffs, 
cattle-fodder, raw:‘cotton including . cottor 
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seed and raw jute. In the light of the- 
amendment effected by the Constitution 
Soe Amendment) Act, 1954, the Essential 
ommodities Act, 1955 (No. 10 of 1955) 
(hereinafter referred to as the Act) was 
passed by the Parliament on the Ist Apr. 
1955 replacing the Essential Commodities 
Ordinance 1955 (1 of 1955). By virtue of 
the provisions of Section 16 of the said 
Act, all the Central Orders which were in 
force immediately before the passing of 
the said Act are saved and continue to be 
in force. With this brief history of legisla. 
tion, I will pass on to notice the events. 


9. On 15th Apr. 1950, the Commis- 
sioner in exercise of the powers conferred 
by Cl. 20 of the Control Order, issued 
directions regulating the production of 
various types of textiles by the three 
manufacturers of textiles i. e. Modern 
Textile Mills, Powerlooms and Handlooms 
to be effective from 1-6-1950. Modern 
Textile mills and powerlooms were prohi- 
bited from manufacturing different types 
of textiles mentioned in that order but 
reserved their production by handloom 
sector only. As regards the production of 
sarees, that order directed as under: 


“In exercise of the powers conferred 
on me by Cl. 20 of the Cotton Textiles 
Seana Order, 1948, I hereby issue the 
ollowing directions:— 

(i) These directions shall come into 
force on the Ist June, 1950; 

(ii) Directions 9 (aa), 9 (b) and (c) shall 
be complied with by all producers who 
have a spinning plant. Directions 9 (d) and 
(f) shall be complied with by all produ- 
cers who have no spinning plant. The re 
maining directions 2 to 8, 9 (a), 9 Ae 10 
and 11 shall be complied with by all pro- 
ducers, that is to say, both b 
who have a spinning plant an 
have not; 


roducers 
ose who 
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(iv) These directions excepting No. $ 
shall not apply— 

(a) to cloth manufactured for export and 
marked with export markings; 

(b) to cloth which is produced on a 
powerloom in a Government institution 
and which is sold as Government pro- 
perty; 

(c) to a producer who has less than five 
looms in his possession or under his com- 
trol, but is not a producer who, whether 
by himself or in partnership or jointly 
with others, had five or more looms im 
his porso aon or under his control on 3198 

ar. 1950. - a 


M 
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“Saree 

(a) No Poru shall produce any saree 
with borders exceeding 2%” in width or 
- real or imitation zari in a saree bor 

er; 
(aa) No producer who has a spiming 
plant shall produce a saree with border 
of %” or less in width and containing 
coloured yarn in its border unless he has 
previously sent to the Textile Commis- 
sioner a sample of such cloth of the dimen- 
sions of 6” x 6” and has received the Tex- 
tile Commissioner's approval of such sam- 
ple for bulk manufacture. 

(b) No oe who has a spinning 
plant shall use gold coloured yarn, art 
silk yarn in a saree border; 

(c) No poaa who has a spinning 
lant shall use any coloured yarn in the 
ody of a saree except in a heading there” 

- of; 

(d) N o sar who has no spinniig 
plant shall produce a saree with a strippe 
or check pattern in which coloured yarn 
is used; 

(e) No producer shall produce any saree 
with heading more than 9” in width; 

f) No producer who has no spinning 
plant sh roduce any saree in which 
the count of yarn is below 36 (whether 
sap or weft and whether single or fold- 


Explanation-I: For the purposes of this 
direction, any type of mulls, voiles and 
dorias, each such item having a width be- 
tween 37” and 54” (inclusive) shall be 
considered as sarees. 

Explanation-II-: The term “heading” 
-in para. (e) of this direction means 
heading woven with coloured or 
grey yarn and includes printed heading. 

Explanation-III : For the purpose of 
measuring the border of a saree, the width 
of the border shall mean the total width 
measured from the extreme end of the 
selvedge of the fabric to the portion en- 
closed by the innermost coloured end in- 
serted in the border provided that the 
width covered by the total number of 
coloured ends in the border shall be at 
least 50 per cent of the width of the bor- 
der or %” whichever is higher. 


But those with less than five powerlooms, 
were exempted from the operation of the 
said clause relating to coloured sarees 
oe sub-item No. (c) of sub-cl. (iv) of 

. (1). In other words, owners of less 
than five powerlooms. were free to pro- 
duce coloured sarees. With this impetus 
the powerloom sector 
strides in 
the growth of handloom sector. 
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10. On 8-1-1968, the Government . of 
India appointed a committee called ‘the 
Powerloom Enquiry Committee’ under the 
chairmanship of Sri Asoka Mehta (herein- 
after referred to as the Asoka Mehta Com: 
mittee) to enquire into the problems of 
the powerloom industry in the country 
with the following terms of reference: 

(i) to examine the structure and growth 
of the powerloom a) with special 
reference to the types, holdings, owner- 
ship, appliances, supply of raw material, 
sorts of fabrics produced, processing of 
fabrics, marketing, financing and other 
factors relating thereto; 

(ii) to examine the remunerativeness of 
the powerloom industry taking into ac- 
count the costs of production and efti- 
ciency of working and the conditions of 
workers; 

(iii) to consider the relative role to be 
played by the powerloom industry vis-a-vis 
that of the handloom and mill industry 
and to recommend targets of production; 

(iv) to account for the phenomenal 
growth of unauthorised powerlooms in the 
past and devise means to prevent future 
unauthorised expansion: 

tv) to examine the desirability and scope 
for the conversion of handloom co-opera- 
tives into powerloom co-operatives; and 

(vi) to make suggestions for the establish 
ment of the powerloom industry on a 
stable footing within the field of opera- 
tion which should be allowed to it. - 
After an extensive and intensive study of 
the problems the committee submitted its 
report to the’Government of India on 5-6- 
1964. The Asoka Mehta Committee re- 
commended that the production of colour- 
ed sarees should be reserved exclusively 
to handloom sector and its recommenda- 
tions in that behalf reads thus: 

“Even with the phased programmes of 
introduction of powerlooms in the hand- 
loom sector, the handloom sector would 
continue to play a prominent role for some 
decades. It will be necessary therefore to 
ensure that this sector is given assistance 
by a further reservation of field of 
duction. It has been rig to us that 
the total production of dhoties by the tex 


_tile mill industry has been going down. 


Against 682, million metres of dhoties pro- 
duced in the year 1952, the present 
duction is of the order of about 880 mi 
metres only. A similar reduction in the 
manufacture of sarees also has en 
pare The total production has declined 
om 536 million metres in 1952 to about 
317 million metres currently. The fall in 
production of dhoties by the textile’ mill. 
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sector would seem to have been filled 
mainly by powerlooms. We recommend 
that the production of dhoties and sarees 
by the textile mills may be pegged at the 
1963 level. We also recommend that the 
production of coloured sarees should be 
reserved exclusively for the handlooms. 
Textile mills and large powerloom es- 
tablishments are already prohibited from 
producing these types of sarees as a mea- 
sure of protection to the handloom indus- 
try. However, small powerloom units with 
four looms and below are free to manu- 
facture these sarees. In view of our re- 
commendation to install powerlooms in 
the handloom sector in a big way, it will 
be necessary to take positive measures of 
increasing the protection offered to those 
who would still continue to ply the hand- 
looms by Peev nig production of colour- 
ed sarees by the small powerlooms also 
whether they are in the co-operative fold 
or outside. The centres which will be 
principally affected by this restriction are 
Burhanpur, Malegaon and Jabalpur 
where such Pee are producing 
these coloured sarees. A change over to 
the weaving of other than coloured fab- 
rics in these centres should be however 
receded by giving facilities to the power- 
ooms for obtaining yarn in sized beams. 
We recommend that Government may 
take all the steps necessary to ensure that 
adequate facilities to supply sized beams 
are provided within a period of three 
years in these centres by setting up sizing 
units either in the co-operative sector or 
otherwise so that simultaneously the 
powerlooms could change over to the 
weaving of fabrics other than coloured 
sarees”, 


1}. On 2-6-1966, the Government of 
India accepted the recommendations made 
by the Asoka Mehta Committee and de- 
cided that production of coloured sarees 
should be exclusively reserved to hand- 
loom sector in these terms: 


“With a view to afford protection to the 
handloom industry the committee has re- 
commended that — (a) production of 
dhoties and sarees by textile mills should 
be pegged at 1963 level; and (b) that the 
production of coloured sarees should be 
reserved exclusively for the handlooms and 
that even small powerloom establishments 
with four looms or below should not be 
allowed to produce coloured sarees. In 
certain centres where there is large scale 

roduction of coloured sarees by power 
ooms there should be restriction on pro“ 
duction of coloured sarees and change 
over to other varieties should be brought 
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about gradually within a period of three 
years and the existing units should be as- 
sisted in obtaining the requirements of 
sized beams. The Government accept 
these recommendations”. 


12. With the object of effectuating the 
aforesaid policy decision of the Govern- 
ment of India, the Commissioner by his 
Notification No. CER/10/66 dated 9th 
Nov. 1966, issued _necess amendments 
to his directions dated 15th Apr. 1950, 
withdrawing the exemption granted to the 
owners of less than 5 powerlooms. In 
order to enable the powerloom owners 
who were then engaged in the business 
to smoothly switch over to the production 
of other types of clothes other than colour- 
ed sarees, the said exemption was not en- 
forced for a period of three years and 
various incentives were offered to them 
for the smooth switch over. But, for 
reasons that are neither necessary nor 
relevant to notice, the powerloom owners 
belied the expectations of Government. 
When the authorities started implement 


ing the aforesaid directions, the power 


loom owners in different parts of the coun- 
try moved the vel Hanah High Courts 
challenging its validity. Before this Court 
the challenge made was unsuccessful (vide 
Ramappa Bhimappa v. Union of India, 
AIR 1975 Kant 215 and AIR 1977 Kant 
100). A similar challenge made before the 
High Court of Gujarat in S. C. A. Nos. 
1846 of 1969, 972 and 1527 of 1970 was 
successful, the correctness of which was 
challenged by the Union of India before 
the Supreme Court in Rangaswamy v. The 
Sagar Textile Mills (P) Ltd., C. A. Nos. 
1182, 1545 and 1546 of 1972 Decided on 
27-1-1977 : (AIR 1977 SC 1516). On 
27-1-1977, the Supreme Court dis- 
missed the said appeals on the short 
ground that the said directions with- 
out specifying the period for which it 
should operate, was invalid, leaving open 
all other questions. 


18. Before the Supreme Court decided 
the aforesaid appeals, the Government of 
India by its order dated 29-12-1978 ap- 
pointed a ‘High Powered Study Team’ 
under the Chairmanship of Sri B. Sivara- 
man, who was then the Vice-Chairman, 
National Commission on Agriculture and 
Member, Planning Commission (herein* 
after referred to as ‘the Study Team’ to. 
study in depth all the problems of the 
handloom industry and weavers and sug 
gest a programme of development of that 
sector in the V plan period. The Study 
Team examined the matter in depth and 
recommended that the production of 





1980 


coloured sarees should be exclusively re- 
served to the handloom sector in these 
words: 

“It will be noticed that three items are 
reserved exclusively for the handloom 
sector whereas eight items are reserved 
both for the handlooms and powerlooms 
units having up to 4 powerlooms. Any 
breach of these orders is punishable under 
the Essential Commodities Act. In actual 
practice, however, the orders are honour- 
ed more in breach than in compliance an 
there is very little of prosecution under 
the Essential Commodities Act. The most 
glaring example of such breach is the 
production of coloured cotton sarees by 
the powerlooms of Maharashtra. Litiga 
tion of various nature is entered into by 
the powerloom sector to delay the pro- 
cess of law. As a result, even the little 
punitive action that is attempted becomes 
infructuous. There is also the inherent 
difficulty of dealing with the eight items 
which are also open to powerloom units 
with four looms and less. Once the goods 
leave a powerloom it becomes very diffi- 
cult to establish whether these were pro- 
duced in a unit with more than four power- 
looms or in a smaller unit. As a result, the 
protection supposed to have been given to 
the handloom sector by reserving certain 
items of production for the sector has been 
substantially only on paper and the power 
loom sector has been producing the reserv- 
ed items whenever it has found it profit- 
able to do so. The Team recommends that 
the eight items which are also open to 
powerloom units with four looms and less 
shall be reserved exclusively for the hand- 
loom sector”. 


14. In the light of the principles en- 
unciated by the Supreme Court in Ran- 
gaswamy case, the Commissioner re-ex- 
mined the whole matter. By his Notifica 
tion No. CER/25/77 dated 14-4-1977 the 
Commissioner rescinded the earlier 
notifications and having regard to the 
recommendations made by the Asoka 
Mehta Committee, the Study Team and 
the policy decisions taken by the Govern- 
ment of India, has issued the impugned 
directions, inter alia reserving the produc- 
tion of coloured sarees exclusively to the 
handloom sector. These in brief are the 
events that have led to the directions. 

15. On 19th May, 1977, some of the 
petitioners from Rabkavi and Banahatti 
towns approached the Commissioner to 
exempt them from complying with the im- 
pugned directions. On 15th July, 1977, the 
Commissioner rejected the application 
made by them in these words: 
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“Sub: Exemption from compliance of 
the directions in our notification No. 
CER/10/77 dated 15th Aprl. 1977. 


Please refer to your representation daied 
19th May, 1977 regarding the above sub- 
ject. As per policy notification issued on 
15th Apri. 1977, providing for reservation 
of certain items to the handloom industry, 
it is regretted that your request for ex- 
empting you from the provisions of this 
notification cannot be considered at pre 
sent”, l 

16. At the threshold, Sri U. L. Nara 
yana Rao, learned Senior Standing Coun- 
sel for the Central Government, contend- 
ed that the Supreme Court in P. S. K. 
Shamugarajan A. v. Textile Commr., 
W. P. No. 4709 of 1978, D/- 19-2-1979 has 
upheld the validity of the impugned direc- 
tions and the same is binding on this 
Court under Art. 141 of the Constitution. 
In answer to this contention of Sri Nara- 
yana Rao, Sri S. S. Javali, learned counsel 
for the petitioners contended that the dis- 
missal of the writ petition of P. S. K. 
Shamugarajan at the preliminary hearin 
stage was not on merits but on the groun 
that the matter could be agitated before 
the appropriate High Court for which 
reason, the same neither operates as res 
judicata nor as declaration of law under 
Article 141 of the Constitution. 


17. By the 42nd Amendment to the 
Constitution that came into force from 
1-2-1977, Arts. 18]1-A and ?226-A were 
introduced conferring exclusive jurisdic- 
tion on the Supreme Court to determine 
all questions relating to the Constitutional 
validity of Central Laws. When the above 
provisions of the Constitution were in 
force, Sriyuth P. S. K. Shamugarajan of 
Tamil Nadu filed writ petition before the 
Supreme Court challenging the validity of 
the impugned directions. In that writ 
petition, the Supreme Court had ordered 
notices before issuing rule nisi. Before 
the said writ petition could be heard, the 
43rd Amendment to the Constitution came 
into force on 18-4-1978, which made sub- 
stantial amendmetns to Arts. 181-A and 
226-A of the Constitution and restored to 
the High Courts, the power of Sonne 
the validity of Central laws as it stoo 
prior to 1-2-1977. In that situation the 
SA ‘paca therein, inter alia urged as- 
under: 


“The petitioners could have moved the 
Madras High Court instead of directly 
coming over to Supreme Court as others 


have done while approaching the various 
High Courts in the country since the 
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power of issuing writs has been restored 
to the High Courts”, 


On 19-2-1979, the Supreme Court after 
hearing both the parties, dismissed the 
said petition at the preliminary hearing 
stage in these words: 

“Upon hearing counsel, the Court dis- 
missed the writ petition”, (Exhibit-R1) 
From this order it appears to me, the 
Supreme Court dismissed the said writ 
petition on the stand taken by the Central 
Government in para. 8 of its counter-affi- 
davit and has not examined the validity of 
the impugned directions on merits. As the 
petitioners were not parties to the above 
case, the decision of the Supreme Court 
thereto cannot bind them and does not 
operate as res judicata. Assuming that the 
petitioners were parties even then as rul- 
ed by the Supreme Court in Daryao v. 
State of Utter Pradesh, AIR 1961 SC 1457, 
the dismissal of that writ petition at the 
preliminary hearing stage in which reasons 
are not given, would not operate as res 
judicata. In my considered opinion, such 
a decision cannot be taken as declarin 
the law within the meaning of Art. 141 o 
the Constitution and cannot bind a sub“ 
ordinate Court. For these reasons, I reject 
the preliminary objection of Sri Narayana 
Rao. I therefore now proceed to examine 
the cases on merits. 


18. In conformity with the stand taken 
by the petitioners, Sri Javali urged that 
on the expiry of the Essential Supplies 
(Temporary Powers) Act, 1946 (Act No. 24 
of 1946) on 25th Jan. 1955, the Control 
Order made thereto also had expired. 

19. While noticing the history of legis- 
lation, I have pointed out that Control 
Order had at no time lapsed. As on the 
day the Act came into force, the control 
order was in force. Sub-sec. (2) of Sec. 16 
of the Act declares that the said order 
that was in force should be deemed as an 
order made under the Act and provides 
for its continuance. In this view the Con- 
trol Order had not lapsed and continues 
to be in force. I therefore, reject this con- 
tention of Sri Javali. 


90. Sri Javali next contended that 
Cl. 20 of the Control Order confers un- 
guided, uncontrolled, uncanalised and 
arbitrary power on the Commissioner and 
is violative of Section 8 of the Act. 

21. Sri Narayana Rao contended that 
Cl. 20 of the Control Order carries out 
the objects and purposes of S. 3 of the 
‘ Act and does not er from the vice of 
excessive delegation. In support of his 


contention Sri Narayana Rao relied on an 
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unreported ruling of the High Court of 
Bombay in Novelty Dyeing and Printing 
Works v. Sri Rangaswamy, Textile Commr. 
Misc. Petn. No. 274 of 1968 Decided on 
12/13-11-1968. : 


22. Section 8 of the Act empowers the 
Central Government to promulgate or 
make orders, to control production, sup- 
ply and distribution of essential commo- 
dities. An order can be made for maintain- 
ing or increasing eaves or for securing 
their equitable distribution and availabi- 
lity at fair prices or for securing that 


‘commodity for the Defence of India or e£ 


ficient conduct of military operations. For 
achieving any or all of the above pur- 
poses, it is open to the Central Govern- 
ment to regulate or prohibit the produc- 
tion, supply and distribution thereof and 
trade and commerce therein of the Es- 
sential Commodity. An order may provide 
for all or any of the above matters as also 
any or all of the specific matters enumerat- 
ed in sub-sec. (2) of S. 3 of the Act. 


23. An examination of the matters,| 
rovided in the Control Order shows that 
e same achieves the purposes and ob- 

jects of §. 3 of the Act in so far as it re- 
ates to one of the Essential Commodities 

viz., Cotton Textiles. Cl. 20 of the Control 

Order confers power on the Textile Com: 

missioner, which term is defined in sub’ 

el, (k} of Cl. 3 of that order, to issue 
directions from time to time in respect 
of the matters enumerated in that clause 
which arè part of or attributable to the 
matters provided by S. 3 of the Act. Every 
one of the matters on which the Com: 
missioner can issue his directions carries 
out the purposes and objects of S. 8 of the 

Act. In issuing his directions under Cl. 20 

of the Control Order the Commissioner, 

a fairly high authority, is not conferred 

with any unguided, uncanalised, uncon- 

trolled or arbitrary powers. In this view, 

Cl. 20 of the Control Order is neither 

violative of Sec. 8 of the Act nor suffers 

from the vice of excessive delegation. 


24. M/s. Novelty Dyeing and Printing 
Works Misc. Petn. No. 274 of 1968, D/- 
18-11-1968 (Bom), were one of the inde- 
pendent processors engaged in printing 
sarees, bedspread, bed-cover and table 
cover produced on powerlooms. By his 
notifications dated 22-12-1966 and 12-4 
1967 the Deputy Textile Commissioner, 
prohibited the independent processors trom 

rinting sarees etc., produced on power 
Dons In those circumstances, M/s. Novel- 
ty Dyeing and Printing Works challenged 
the validity of Cl. 20 of the Control-Order 





rs 
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and the directions of the Deputy Textile 
Commissioner issued thereto. In repelling 
the contention that Cl. 20 of the Control 
Order was ultra vires of S. 8 of the Act 
V. D. Tulzapurkar J. (as he then was) ob- 


“Cl. 20 of the Cotton Textiles (Control) 
Order, 1948, which authorises the Textile 
Commissioner to give directions which 
will have the effect of total prohibition or 
reduction in the production of any essen- 


tial commodity, would be perfectly with- . 


in the power contained in S. 3 of the 
Act.” 


I am in respectful agreement with the 


same. For these reasons, I do not see 
any merit in the challenge of the peti 
tioners to Clause 20 of the Control Order 
and, I, therefore, reject the same. 

. Sri Javali mounted a fourfold at- 
tack on the validity of the impugned 
directions. Briefly stated at this stage they 
are; (1) the directions violate the freedom 
of e and business guaranteed by 
Art. 19 (1) (g) of the Constitution; (2) the 
directions are violative of Art. 14 of the 
Constitution; (8) that the prohibition to 
manufacture coloured sarees was violative 
of S. 3 of the Act and (4) that the direc- 
tions had been issued without the applica- 
tion of mind and consideration of the re- 
levant circumstances and material. 


26. Sri Narayana Rao and Sri R. N. 


Byra Reddy, learned Advocate General 
appearing for the State of Karnataka, 
supported the impugned directions and 
urged that they neither violate Arts. 14 
and 19 (1) (g) of the Constitution nor Sec- 
tion 8 of the Act. 

27. In order to appreciate the rival 
contentions, it is first useful to notice the 
material parts of the directions and. their 
true scope and ambit in that order. Now 
these are the material directions: 


“No. CER/10/77:— In exercise of the 

wers conferred on me Bi CI. 20 of the 

otton Textile (Control) Order, 1948, I 
gata e the following directions : 

(i) These directions shall come into 
force immediately and shall continue to 
be in force till the 3lst Mar. . 1982. 

(ii) These directions shall be complied 
with by all producers. f 


i XX XX XX XX 
iv) These directions excepting direction 
No. 8 shall not apply— 

Q) to cloth manufactured for export and 
marked with export markings, and 

(b) to cloth which is produced on a 
powerloom in a Government institution 
and which is sold as Government pro- 
perty; 
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. 9.. Saree:-— - . 

(a) No producer shall produce any 
saree with borders exceeding 6.35. cms, 
in width or use real or imitation Zari in 
a saree border; ` 

(aa) no producer who has spinnin 
plant shall produce a saree with border o 
1.90 cms. or less in width and containing 
coloured yarn in its border unless he has 
previously sent to the Textile Commis- 
sioner a sample of such cloth of the dimen- 
sions of 15.24 cms. x 15.24 ems. and has 
received and Textile Commissioners ap 
proval of such sample for bulk manufac 
ture; 

(b) no producer who has a spinning 
plant shall use gold coloured art silk yarn 
in a saree border. 


(c) no ae shall use any coloured 
arn in the body of a saree except in 3 
order or heading thereof; 

(d) no producer shall piece-dye any 
saree; 

(e) no producer shall poue any saree 
ea heading more than 22.86-cms. ip 


width; 
(f) no hpa who has no spinning 
lant shall produce any saree in which 
e count of yarn is below 86s (whether 
Bi or weft and whether single or fold- 


BE Sra I. For the purposes of 
this direction, ‘saree means any type of 
grey or bleached cloth, whether or not 
mercerised or plain weave which— 

(i) is manufactured either wholly from 
cotton or partly from cotton and partly 
from any other materials; _ 

(ii) contains coloured yarn or white yarn 
on its borders or headings. 

. (iii) has a width ranging between 94 
centimeters and 187 centimetres (inclu- 
sive); and 

(iv) is commonly known by that name. 

Explanation II :— The term ‘headin 
in para. (e) of this direction means head- 
ing woven with coloured or grey yarn. 

Explanation III:— For the purpose of 
measuring the border of a saree, the width 
of the border shall mean the total width 
measured from the extreme “end of the 
selvedge of the fabric to the portion en- 
closed by the innermost coloured end in 
serted in the borders provided that the 
width covered by the total number of 


’ coloured ends in the border shall be at 


least 50 per cent of the width of the bor- 
der or 1.27 cms. whichever is higher.” 
28 Firstly, the directions will be ope- 
rative till 3lst Mar. 1982. Secondly, the 
directions apply to all producers. The 
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term ‘producer’ means a person engaged 
in the production of cloth or yarn or both 
by power as defined in S. 2 (g) of the Fac 
tories Act, 1948, (vide sub-cl. (h) of Cl. 3 
of the Control Order). Thirdly, the direc- 
tions except that relating to Item No. 3 
viz., lungis and gamchas, do not apply to 
cloth manufactured for export with ex- 
port marking. Items 2 to 12 of the direc 
tions dated 15-4-1977 prohibit the produ- 
cers from producing dhoties, lungis and 
gamchas, chaddars, bed-sheets, bed-covers 
and counterpane, low reed pick cloth, table 
cloth and napkins, dusters, cloth of plain 
weave, sarees, towels, mashru cloth and 
cotton crepe fabrics of the descriptions 
specified against the respective entries. 
The result of these prohibitions against 
the producers is the types of clothes spe- 
cified in the aforesaid entries, can be pro- 
duced only by handloom sector. 

29. Sri Javali contended that by pro- 
hibiting the petitioners from producing 
coloured sarees, their fundamental right 
guaranteed by Art. 19 (1) (g) of the Con- 
stitution to carry on their occupation, trade 
or business is infringed. 

80. The petitioners have not challeng- 
ed the validity of the Act or any of its pro- 
visions. I have earlier found that Cl. 20 
of the Control Order made under S. 3 of 
the Act is valid. Assuming that the direc- 
tions are in conformity with Cl. 20 of the 
Control Order, I seriously doubt whether 
it is open to the petitioners to contend 
that the directions are violative of Arti- 
ele 19 (1) (g) of the Constitution. But, I 
will assume, that that is not the position 
and examine the attack based on Art. 19 
(1) (g) of the Constitution. 

31. As noticed earlier, the directions 
do not completely prohibit the petitioners 
from manufacturing cotton textiles of 
every description but only restrict or pro- 
hibit them from manufacturing certain 
types of cloth. It is common knowledge 
that coloured cotton sarees are used by 
most of the Indian women folk in parti- 
cular, by the poorer and middle classes, 
throughout the length and breadth of the 
country as their daily wear. Coloured 
sarees have therefore, a ready internal 
market in the country. In the absence of 
prohibition on the mill and powerloom 
sectors, the handloom sector providing 
gainful employment and living conditions 
to a large number of weavers and artisans 
in the villages and small towns, through- 
out the length and breadth of the country, 
will face near extinction. Our Constitution 
does not guarantee absolute and unre- 
gulated freedom of trade and business or 
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a laissez faire economy in the country. Ip 
any event, the restrictions placed on the 
powerloom owners are reasonable res- 
trictions conceived in the interest of the 
poner public and are therefore, saved 
y sub-art. (6) of Art. 19 of the Constitu- 
tion. In this view, the challenge of the 
titioners based on Art. 19 (1) (g) of the 
nstitution has no merit and I reject the 
same. 


32. Sri Javali, then urged that. the 
directions are violative of Art. 14 of the 
Constitution. Elaborating his contention, 
Sri Javali maintained that the classifica- 
tion of the producers into powerlooms 
and handlooms, was for the sole purpose 
or promoting the interests of owners of 
handlooms at the cost of the owners of 
powerlooms and such a classification had 
no rational relationship to the object of 
legislation. In support of his contention, 
Sri Javali strongly relied on the ruling of 
the High Court of Gujarat in Ramanlal 
Nagardas v. M. S. Palnitkar, AIR 196] 
Guj 38. 


33. The meaning and scope of Art. 14 
of the Constitution has been authorita- 
tively laid down by the Supreme Court in 
a larger number of cases and it is unneces- 
sary to refer to all of them. From the de 
cided cases the following principles may 
be taken as well settled. 


$4. Article 14 of the Constitution 
guarantees equality of treatment to equals 
and not unequals. Art. 14 of the Constitu- 
tion forbids class legislation but does not 
forbid reasonable classification for the 
purposes of legislation. To pass the test 
of permissible classification, two condi 
tions must be fulfilled namely — (i) that 
the classification must be founded on an 
intelligible differentia which distinguishes 
persons or things that are grouped to- 
gether from others left out of the group 
and (ii) that that differentia must have a 
rational relation to the object sought to 
be achieved by the statute in question. 
The classification may be founded on dif 
ferent bases namely geographical, or ac- 
uring to objects or occupations or the 

e. 

35. In our country, cotton textile 
manufactured by three sectors — viz., 
(i) Modern Textile Mills, or Mill Sector, 
(ii) Powerloom Sector and (iii) Handloom 
Sector. The three sectors have their sepa- 
rate and distinct characters of their own. 
One cannot be compared with the other. 
One cannot stand the competition of the 
other. The mill sector using advanced 
technology and machinery, which can pro- 
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duce all types of cloth, if allowed without 
protection either to the powerloom sector 
r handloom sector, eliminate both 
the sectors in no time. The same is true 
of the powerloom sector vis-a-vis the 
andloom sector. The powerloom sector 
wants protection against mill sector, but 
it contends that it should stop with that 
and should not be extended to the hand- 
loom sector, which in the very nature of 
things, cannot stand its competition. S. 3 
f the Act, the validity of which is not 











roduction and E of production 
y one or the other sector by reserving a 


statute viz., proper producion. nage 
© : 


36. Sri 
ditions in different parts of the country are 
not one and the same and therefore, the 
Commissioner should not have issued uni 
form directions. 


87. It is common knowledge that con- 
ditions for the production of textiles by 
three sectors throughout the length and 
breadth of the country are more or less 
the same and are even uniform. In the 
very nature of things, every small dis- 
tinction and detail cannot be taken into 
consideration by an authority in deciding 
such matters. Secondly, the petitioners ex’ 
cept baldly stating that conditions in 
different parts of the country are different, 
have not even pleaded all those differences 
much less they soa aaa any reliable 
material in that behalf and thus ne have 


not discharged the ini ur- 
den that lies on them to exa- 
mine their lea of violation of 
Art. 14 of the Constitution. In this. view, 


also, the challenge of the petitioners is 
liable to be rejected. 


38. In Ramanlal Nagardas’s case, AIR 
1861 Guj 38 on which Sri Javali placed 
very great reliance, the Gujarat High 
Court had to consider the validity of ex: 
clusively entrusting co-operative societies 
with wholesale distribution of an essential 
commodity like sugar vis-a-vis the private 
wholesale dealers who similarly held licen- 
ses under the Bombay Sugar Dealers 
Licensing Order, 1959 made under the 
e of the Act. Applying the well 

own tests for classification, the Guj- 
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rat High Court invalidated the same on 
the ground that it violated Art. 14 of the 
Constitution. 

89. As observed in Ramanlal Nagar- 
dass case AIR 1961 Guj 38 and other 
cases noticed in that case, the true scope 
and ambit of Article 14 of the Constitution 
have been well settled by the various rul- 
ings of the Supreme Court and the prin- 
ciples to be applied in determining the 
validity of any classification in a given 
case are also well settled, but the diffi- 
culty arises in applying those principles to 
a given case. In my opinion, the same is 
true in these cases also. In Ramanlal 
Nagardas’s case the court was concerned 
with determining whether two whole- 
salers who were similarly placed, 
could be treated differently merely 
on the ground that one wasa co- 
operative society and the other a private 
dealer. In these cases, that is not the posi: 
tion and therefore, the ratio in that case, 
has no application at all. For all these 
reasons, I hold the impugned directions 
= not contravene Art. 14 of the Constitu- 

on. 


49. Sri Javali contended that the’ sole 
object and purpose of the Act is to ensure 
the supply of an essential commodity at 
fair prices to consumers and the same 
cannot be used for protecting the interest 
of one sector at the cost of another sector. 


41, The words in the preamble of the 
Act indicate clearly the object and pur- 
pose of the statute. The Act has been en- 
acted in the interest of the general pub- 
lic, for the control of the production sup- 
ply and distribution of trade and com 
merce in essential commodities. S. 8. of 
the Act empowers the Central Government 
to make an order for maintaining or in- 
creasin ap are or for securing their 
equitable distribution and availability at 
fair prices or securing that commodity for 
the Defence of India or the efficient con- 
duct of mili operations. An order 
made by the Central Government under 
Section 3 of the Act and the directions 
that may be issued under a control order 
can provide for all or any of the above 
matters. §. 3 in terms confers power on 
the Central Government and its sub-dele- 
gatee by virtue of S. 5 of the Act, in some 
cases to control the entire process or every 
aspect of an essential commodity com- 
mencing from the field to the stage of 
supply to the ultimate consumer. An es- 
sential commodity that reaches the con- 


‘sumer, must undergo more than one pro 
' cess at more than one stage. Without ef 


fective control of an essential commodity 
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at more than one stage, it would be im- 
possible for the Executive Government to 
achieve the purposes of the Act. The ex- 
tensive powers conferred on the Central 
Government and its delegatees has not 
been conferred exclusively for the purpose 
of supplying essential commodities at a 
fair price to the consumer. That is not the 
only and sole object of the Act or Sec- 
tion 3 of the Act. In my opinion, the con’ 
struction suggested by Sri Javali on Sec- 
tion 3 of the Act besides being too nare 
row and restricted would result in re- 
writing that section and also defeat the 
scope and object of that section as also 
the Act. I therefore, hold that it is open 
to the Central Government and the Com: 
missioner as its delegatee to regulate the 
production of different types of clothes by 
different manufacturers or producers as 
the circumstances justify. 


42. Sri Javali next contended that be- 
fore issuing the directions, the Commis- 
sioner had not taken inte consideration, 
relevant principles and material and had 
been influenced by irrelevant considera- 
tions like safeguarding the interests of the 
handloom sector. 


43. The Asoka Mehta Committee and 
High Powered Study Team on an exten- 


sive and intensive study of the 
problem and the material, recom: 
mended for the reservation of 


coloured sarees to handloom sector. Ear- 
lier, I have held that it was ae 
for the Commissioner to contro! the pro- 
duction and provide for reservation of 
certain types of clothes to handloom sec- 
tor. Every one of the factors and the 
material taken by the Commissioner was 
relevant and no irrelevant principles or 
material had been taken by him in decid- 
ing the question. Once this court finds, 
the authority has acted on relevant con 
siderations and material, then it is not open 
to this court to examine such decision as 
an appeal and reach a different conclusion. 
In Special Civil Applns. 2782 of 1977 and 
93 of 1978 decided on 10-10-1978, a Divi- 
sion Bench of the Bombay High Court, 
while upholding the validity of the im- 
pugned directions also found that the 
directions issued the Commissioner 
were based on relevant considerations 
and material. I am in respectful agree- 
ment with the reasoning and the conclu- 
sions of the ae Court of Bombay in 
those cases on this aspect. I therefore, re- 
fect this contention of Sri Javali. 


44, Sri Javali contended that the order 
dated 15-7-1977 of the Commissioner re 
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jecting the application made by some of 
the petitioners seeking for exemption from 
the operation of the directions was not in 
conformity with sub-cl. (4) of Cl. 20 of 
the Control Order and is therefore, illegal. 


45. Learned counsel for the respon” 
dents fairly stated that the reason given 
by the Commissioner was not in confor 
mity with sub-cl. (4) of Cl. 20 of the Con- 
trol Order. 


46. Sub-cl. (4) of Cl. 20 of the Control 
Order that is material for our purpose 
reads thus:— 

“(4) Where, on an application made by 
anv manufacturer or class of manufactu- 
rers or otherwise, the Textile Commis: 
sioner is satisfied that any direction issu- 
ed by him under this clause will cause 
undue hardship or difficulty to any such 
manufacturer “or class of manufacturers, 
he may, by order and for reasons so to 
be recorded in writing, direct that the 
directions shall not aly, or shall apply 
subject to such modifications as may be 
specified in the order, to such manufac- 
turer or class of manufacturers”. 


This sub-clause in clear and unambiguous 
terms confers power on the Commissioner 
to exempt any manufacturer or class of 
manufacturers if he is satisfied that the 
directions issued by him will cause any 
undue hardship or difficulty to any such 
manufacturer or class of manufacturers. 
The terms undue hardship or difficulty 
are not terms of art and are not capable 
of a precise legal import. Whether the 
case of a manufacturer or class of manu: 
facturers falls within the meaning of those 
terms, necessarily depends on all the facts 
and circumstances that are pleaded or 
placed before the Commissioner, and as 
certaine him after such enquiry as he 
may consider appropriate in the circume 
stances. Two other uirements of this 
sub-clause are, that if the Commissioner 
is satisfied that the case of a manufacturer 
or class of manufacturers, calls for exemp 
tion, he can do so by an order in writing 
recording his reasons for the same sub 
ject to such modifications as may be spe- 
cified by him in his order. Exemption 
from the directions can be claimed only if 
there is a direction and not before. The 
existence of the directions, is the very 
condition precedent for claiming exemp- 
tion. With this analysis of sub-cl. (4) of 
Cl. 20 of the Control Order, let me now 
examine the validity of the reasons given 
by the Commissioner. 


47. The two reasons given by the 
Commissioner for. rejecting the application 
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are (1) that a direction has been issued on 


15-4-1977 and (2) that the same cannot be 
considered at present. The first reason 
_ given by the Commissioner viz., that there 

was an earlier direction issued by him, is 
plainly opposed to sub-cl. (4) of Cl. 20 of 
the Control Order. The fact that there is 
a direction cannot be a ground for 


rejecting an application for ex- 
emption. On .the other hand, that 
is the very foundation for consider- 


ing.an application for exemption. In this 
view, the first reason given by the Com: 
missioner cannot be upheld. The other 
reason given by the Commissioner that it 
cannot be considered ‘at present’, does not 
also flow from sub-cl. (4) of Cl. 20 of the 
Control Order. Sub-cl. (4) or any other 
clauses do not say that an application can 
be rejected for the present. When an 
oY ar ara for exemption is made, parti- 
cularly having regard to the penal conse- 

uences that flow on a manufacturer ora 
class of manufacturers, it is required to 
be considered by the Commissioner with 
utmost expedition and cannot be defer- 
red or rejected on the ground that it is 
not advisable to examine such an applica- 
tion for the present. The words ‘at present’ 
are also indefinite and vague. The direc- 
tions issued by the Commissioner are to 
be operative till Sist Mar. 1982. An appli- 
cation made by a manufacturer or a class 
of manufacturers if not considered before 
that date, would be of no avail to such 
an applicant. In this view, the second 
reason given by the Commissioner is also 
illegal and cannot be upheld. 


48. Sub-cl. (iii) of direction No. 1 also 
empowers the Textile Commissioner or 
such other officer as he may appoint in 
that behalf to exempt a producer for suf- 
ficient reasons. The words ‘sufficient 
reasons occurring in this direction should 
be read as having reference to the words 
used in sub-cl. (4) of Cl. 20 of the Con- 
trol Order viz., that the directions issued 
will cause undue hardship or difficulty to 
a manufacturer or class of manufacturers. 
In the very direction itself, the Textile 
Commissioner has reserved to himself or 
to such officer as he may appoint, power 
to exempt a producer from the directions 
issued by him. Evidently, the Commis- 
sioner has overlooked the very provision 
made by him in his directions. For 
these reasons, I hold the Commissioner 
acted illegally in rejecting the application 
and his order is therefore, liable to be 
quashed. But that does not mean this 
court can grant the same. The proper 
_order in the circumstances to be made is 
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to direct the Commissioner to dispose of 
the application afresh.: 


49, Sub-cl. (4) of Cl. 20, while direct 
ing the Commissioner to give reasons for 
granting exemption, does not direct him 
to give reasons for rejecting an applica- 
tion. By reason of that only, the m- 
missioner cannot reject an application 
without giving reasons. As pointed out by 
the Supreme Court in Siemens Engineer- 
ing and Manufacturing Co. of India Ltd. v. 
Union of India, AIR 1976 SC 1785, the 
requirement to give reasons is one of the 
basic requirements of the principles of 
natural justice. An order made by the 
Commissioner. under this clause is also 
appealable to the Central Government 
(Vide Clause 36 of the Control Order). 

en an order is made appealable, it is 
all the more necessary for the Commis- 
sioner to give reasons even if he were to 
reject an application. I have, no doubt, 
the Commissioner would bear all these 
aspects and san of the application 
afresh by giving his genuine consideration 
to the claim made therein. 


50. Learned Counsel for the petitioner 
submitted that since the Commissioner 
had rejected the application made by 
some of the petitioners on 15-7-1977, the 
others did not make applications 
hending that their applications would 
meet the same fate as the one met by the 
producers of Rabkavi, Banahatti area. 
these circumstances, they submitted that 
the other petitioners would file similar or 
appropriate applications before the Com: 
missioner and that he should be directed 
to consider and dispose of them also. 
Learned counsel for the petitioners, are 
right in their submission that the Com- 
missioner would have rejected other 
applications of other titioners also 
for the very reasons found against 
others. By the use of the words 
‘otherwise’ sub-cl. (4) empowers the Com: 
missioner to suo motu consider the case 
of a manufacturer or class of manufactu- 
rers. In any event, every application to be 
made by a manufacturer or class of manu- 
facturers, as and when filed is required to 
be considered by the Commissioner or by 
an officer to be appointed by him. In this 
view, it is open to others to make appli 
cations and I have no doubt that they will 
all be considered in accordance with law. 

51. Learned counsel for the petitioners 
lastly submitted that the Commissioner 
considers and decides their applications 
this Court should issue a direction to him 


. to keep the impugned directions in abey~ 
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ance to avoid the injury, hardship and 
also penal consequences that flow against 
them. 

52. As noticed earlier, I have upheld 
the validity of the directions. Whether 
any or all the petitioners are entitled for 
exemption is a matter primarily for the 
Commissioner to decide. On the final dis- 

sal of the cases, it is not open to this 
(Court) to issue an order suspending the 
operation of the impugned directions till 
such time the Commissioner decides the 
applications. As early as in the year 1952 
the Supreme Court in State of Orissa v. 
Madan Gopal AIR 1952 SC 12, has depre- 
cated the issue of such directions. In my 
view, this request of the petitioners can- 
not be granted. I therefore, reject the 
same. But the same does not prevent the 
petitioners from approaching the Commis- 
sioner to keep his order in abeyance or 
for the Commissioner himself to keep his 
order in abeyance if he so desires. Whe- 
ther the Commissioner should keep his 
directions in abeyance till the applications 
are decided by him is a matter exclusively 
for him to decide. But this should not be 
understood by the Commissioner as this 
Court having decided that such an appli- 
cation is maintainable and if maintain- 
able should be granted by him. Both 
these are matters for the Commissioner to 
decide. 

58. I now summarise my conclusions as 


hereunder: 

(a) that the Cotton Textiles (Control) 
Order of 1948 which was in force as on 
1-4-1955 on which date, the Essential 
Commodities Act of 1955 came into force, 
has not lapsed and continues to be in 


force by operation of S. 16 of the said 


ct; 

(b) that Cl. 20 of the Control Order is 
not violative of S. 8 of the Act; 

(c) that the impugned directions issued 

y the Commissioner are not violative of 
Arts. 14 and 19 of the Constitution and 
Cl. 20 of the Control Order and are valid; 


an 

(d) the applications made by some of 
the petitioners seeking for exemption 
under sub-cl. (4) of Cl. 20 of the Control 
Order have been illegally rejected by the 
Commissioner and he is required to re- 
consider them in accordance with law. 

54. In the light of my above discus- 
sions and conclusions I make the follow- 
ing Order: 

(1) That the challenge made by the peti- 
tioners against Cl. 20 of the Control Order 
and the impugned directions are rejected 
and their writ petitions to that extent are 
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dismissed. Rule issued to that extent in 
all these cases is discharged. 


(2) I quash the order No. HB/10-17/CS/ 
472 dated 15-7-1977 of the Joint Textile 
Commissioner, Government of India, Bom- 
bay, (Exhibit-E) in W. P. Nos. 5069 to 
5078 of 1978 and direct the Textile Com- 
missioner. Bombay-respondent No. ił or 
such other officer he may appoint to dis- 
pose of all such applications made for ex 
emption with all such expedition as is 
possible in the circumstances, in accord- 
ance with Jaw and in the light of the ob- 
servations made in this order. Rule issu- 
ed in the cases is made absolute to this 
extent only. 

55. In view of their divided success 
and failure, I direct the parties to bear 
their own costs. 

56. In order to enable the Textile 
Commissioner to e itiously deal with 
the applications, I direct the office to 
communicate him with a copy of this order 
within 15 days from this day. 

Order accordingly. 





AIR 1980 KARNATAKA 142 
M. K. SRINIVASA IYENGAR AND 
M. RAMA JOIS, JJ. 


Bangalore University and another, Ap- 
pellants v. St. John’s Medical College and’ 
others, Respondents. 


Writ Appeal No. 934 of 1979, D/- 21-2- 
1980.* i 


(A) Karnataka State Universities Act 
(28 of 1976), S. 88 (4) — Publication of 
Ordinance — Not by itself sufficient to 
bring it into force. 

Section 38 (4) specifically provides that 
the Ordinances made by the Syndicate 
shall have effect from such date as it may 
direct and therefore unless a date was fix 
ed, the ordinance would not come into 
effect on the date when it was merely 

blished. AIR 1965 SC 491, Relied on. 
1980) 1 Kant LJ 60 Affirmed. (Para 11 

) Karnataka State Universities Act (28 | 
of 1976), S. 88 (4) — Ordinance made by 
Syndicate but not given effect to imme 
diately by fixing date — Syndicate can fix 
either date on which ordinance was made 
or any subsequent date for its commence» 
ment. (1980) 1 Kant LJ 60, Reversed. 


In respect of an Ordinance made by it, 
which is not given effect to immediately 


Against judgment of Single Judge of this 


Court reported in (1980) 1 Kant L. J. 60 
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by fixing the date, it is competent for the 
Syndicate to fix either the date on which 
the Ordinance was made or any subse 
uent date, for the commencement of the 
rdinance even though such date was 
anterior to. the date on which the Syndi 
cate decided to fix the date for the com- 
mencement of the Ordinance. Thus, where 
the Ordinance was made on 25-11-78 and 
it was published on 5-12-1978 it was held 
that the notification dated 24-8-1979 issu- 
ed pursuant to the decision of the Syndi 
cate fixing 5-12-1978 as the date for the 
commencement of the Ordinance was valid 
and consequently the Ordinance did come 
into force with effect from 5-12-1978. AIR 
1956 SC 246, Relied on; (1980) 1 Kant L 
60, Reversed. | (Paras 12B, 1 
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AIR 1956 SC 246 14 
S. Vijayashankar, for Appellants; J. A. 
Sequeira, (for Nos. 1 to 3) and Venkata- 
ishna, (for No. 4) for Respondents. 
OIS, J..— This writ appeal is 
presented by the Bangalore University ag- 
grieved by the final order made by a 
single Judge in W. P. No. 689 of 1979* 
declaring an ordinance made by the 
Syndicate of the University, empowering 
the Vice-Chancellor to issue a direction 
to any affiliated college to admit an eligi- 
ble candidate to any course if, in his opin- 
ion, admission was unjustly denied not- 
withstanding the availability of a seat 
within the sanctioned intake, as also an 
order made thereunder. 


2. The facts and circumstances lead 
ing to the presentation of the writ petition 
out of which this appeal arises are: The 
Ist respondent St. John’s Medical College, 
Bangalore, is a private medical college 
affiliated to the Bangalore University. It 
is established by the Catholic Bishops of 
India through a society registered under 
the Societies Registration Act, 1960, call- 
ed the C. B.-C. I. Society for Medical 
Education, who is the 2nd respondent in 
the appeal. The 3rd respondent is the 
Principal of the College. During the aca- 
demic year 1978-79 the college invited 
applications for admission to the medical 
course. In response to the said invitation, 
the 4th respondent submitted her appli 
cation to the said course. Though she 
was not selected, her name was included 
at SI. No. 2 in the waiting list. The sano- 


*Reported in (1980) 1 Kant L. J. 60. 


Bangalore University v. St. John’s Medical College 


Kant. 143 


tioned intake for the course was 60. The 
course commenced on 2nd August 1978. 
About the middle of September 1978, a 
candidate, who had been admitted to the 
course, withdrew from the college. There- 
after by letter dated 22nd Septr. 1978 (Ex 
hibit-C), the Dean of the college sought 
the permission of the University to admit 
the 4th respondent as against the vacancv 
so caused, as another candidate, who was 
placed at SI. No. 1 in the waiting list, had 
informed that she was not interested in 
joining the course. The University gave its 
concurrence for the admission by its letter 
dated 25th Sept. 1978 (Exhibit-D). Though 
such permission was given, the fo 
respondent was not admitted. On the other 
hand by letter dated 12th October 1978 
(Exhibit-E) the Dean informed the Uni- 
versity that it was not possible to admit 
the 4th respondent to the course as it 
was not practicable for her to satisfy the 
attendance requirement and as the medi- 
cal council had clearly stated that nu 
student shall be admitted to appear for 
the I Year MBBS Examination unless the 
concerned student completes 18 months’ 
course. Aggrieved by the non-admission 
to the medical course by respondents 1 to 
8, 4th respondent presented W. P. 11518 
of 1978 before this Court seeking for the 
issue of a writ of mandamus directing the 
Ist respondent college to admit her to I 
year M. B. B. S., during the academic 
year 1978-79. The said writ petition was 
dismissed on 31-10-1978 (Exhibit-L) hold- 
ing that no writ of mandamus could be 
issued to the Ist respondent-college, which 
is a private medical college. As regards 
the contention of the 4th respondent that 
the University had the authority to com 
pel the Ist respondent college to admit 
the 4th respondent no opinion was ex 
pressed on the ground that it was not 
germane to the said writ petition. 


After the disposal of the aforesaid writ 
petition, the Syndicate of the University 
made an Ordinance in its meeting held 
on 25th November 1978. The said Ordin- 
ance made it obligatory for every head 
of a college to ensure that admissions are 
made up to the limit of sanctioned intake. 
It also empowered the Vice-Chancellor to 
issue directions to the head of a college 
to admit eligible candidate if he was satis- 
fied on enquiry that such candidate has 
been denied admission in spite of the fact 
that a seat was available. The Ordinance 
also made it obligatory on the concerned 
prin ipal to comply with any order issued 

y e Vice-Chancellor under the 
Ordinance. The ordinance was pub- 
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lished on 5th December 1978 (Ex- 
hibit-J). Exercising the power under 
the said Ordinance, the Vice-Chan- 


cellor made an order dated 5th January 
1979 (Exhibit-K) directing the Ist respon- 
dent college to admit the 4th respondent 
to I year M. B. B. S., during the acade- 
mic year 1978-79. Challenging the lega- 
lity of the Ordinance and the order made 
thereunder by the Vice-Chancellor, re 
spondents 1 to 3 E W. P. No. 639 
of 1979. During the pendency of the writ 
petition, the Syndicate in its meeting 
dated 24th March 1979 fixed 5th Decem- 
ber 1978 as the date of commencement of 
the impugned Ordinance in exercise of 
its power under Section 88 (4) of the Kar- 
nataka State Universities Act, 1976 (here- 
inafter referred as the Act’) and a notifica- 
tion was also issued to that effect on the 
same date (Annexure-I to the statement 
of objections by the University). The said 
writ petition was allowed. The Ordinance 
made was struck down as having been 
made in contravention of the provisions of 
the Act and consequently the order made 
by the Vice-Chancellor was also set aside. 
Aggprieved by the said order of the learn- 

single Judge, the University has pre- 
sented this writ appeal. 

3. Sri S.  Vijayashankar, learn- 
ed counsel for the University. 
urged the following contentions. 

i) The Ordinance impugned was made 
by the Syndicate and not the . Vice- 
Chancellor as held by the feamad single 


ge. 

(ii) The Ordinance came into force from 
the date of publication. 

(iii) It was competent for the Syndicate 
to fix a retrospective date for the com- 
mencement of the Ordinance, as such a 
power is expressly conferred on it under 
Section 38 (4) of the Act. 


He submitted that the view taken to the 
contrary in the order under appeal is erro- 
neous. 


4, Sri J. A. Sequeira, learned counsel 
for respondents 1 to 3, strongly support 
ed the view taken by the learned single 
Judge. He, however, submitted that if we 
are inclined to disagree with the view 
taken in thẹ order under appeal on the 
questions held in favour of respondents 1 
to 3, their other contentions which were 
not considered, as unnecessary by the 
learned single Judge, may be considered. 
He urged the following contentions to sus- 
tain the order. 

(i) The ordinance was beyond the ordi- 
nance making power conferred on the 
Syndicate under Section 37 of. the Act. . 
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(ii) Even if the Ordinance was within 
the competence of the Syndicate and 
was validly made, it could not be en 
forced against respondents 1 to 3 as it 
would amount to, an infringement of 
their right conferred under Article 30 of 
the Constitution. 


enquiry after givi ag opportunity to 
the Ist respondent, the or 

it contravened the Ordinance itself as also 
the principles of natural justice. 


5-6. The first contention urged for the 
appellant-University is that the view taken 
by the learned single Judge to the effect 
that the Ordinance impugned was made 
by the Vice-Chancellor and not by the 
Syndicate is erroneous. There is no dispute 
that the meeting of the Syndicate was held 
on 25th November 1978 and in the said 
meeting the Syndicate considered the 
draft of the impugned ordinance. The 
types copy of the resolution passed by 

e Syndicate available in the records 
reads- 


“Item No. 21: Draft Ordinances regard- 
ing admission of students to the various 
courses in the University. 


The Ordinance proposed by the 
Chancellor was discussed. Dr. . 
Thimme Gowda gave a draft of 
Ordinance which was drafted by 
him. After discussion, the Ordin- 
ance as proposed by the Vice-Chan- 
cellor was accepted with several changes. 
The Vice-Chancellor was requested to seo 
whether a sentence can be added stipulat- 
ing that the college will be disaftiliated if 
the order is not complied with. The Vice 
Chancellor said he would consult the 
Legal Advisor and issue the Ordinance. 
This was agreed to.” 

Thereafter the Ordinance was published 
on 5th December 1978. In the writ peti- 
tion it was contended for respondents | 
to 8 that by its resolution dated 25th 
November 1978 the Syndicate itself did 
not make any Ordinance but it only auth- 
orised the Vice-Chancellor to issue an ap- 
propriate Ordinance in consultation with 
the legal Advisor. It was also contended 
that as the several changes said to have 
been made to the draft Ordinance pre- 
pared by the Vice-Chancellor were not 
available in the original records it cannot 
be said that the Ordinance was made by 
the Syndicate. This contention of respon- 
dents 1 to 3 was upheld by the learned 


Vice- 
H. L 
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single Judge. In coming to the said con- 
clusion, the learned Judge relied on the 
office note put up before the actual issue 
of the Ordinance on 5th December 1978. 
It reads— 

“Extract item No. 21 of the minutes of 
the meeting of the Syndicate held on 
25-11-1978 is placed below. 

Minutes of the Syndicate held on 25-11- 
1978 on item No. 21 may be seen. The 
Ordinances as proposed by the Vice-Chan- 
cellor are stated to have been accepted 
with ‘several changes’. The ‘changes in- 


corporated to the Ordinances proposed in 
the reference note is not forthcoming. 


Before issue of the Ordinance, the Legal 
Advisor must also be consulted in the 
matter of adding a sentence, stating that 
the College will be disaffiliated if the 
salir of the University is not ` complied 


With. 

It is therefore submitted to indicate 
that the several changes made in the 
Ordinance as approved by the Legal au- 
for taking needful action. 

For perusal. 


ID/5.12. Sd/ 5-12-78. 
‘Registrar; I was told that an amend 
Ordinance as approved by the Legal au- 

(Contd. on col. 2) 


“Draft Ordinance considered by 
the Syndicate. 


Every Principal of an affiliated col- 
lege of the Bangalore University and 
every Head of a University college 
or Department of the University 
shall ensure that admissions are made 
to all courses up to the limit of the 
sanctioned intake. Such admissions 
shall be made taking into account the 
qualifications prescribed in the regula- 
tions. If in any case it has come to the 
notice of the Vice-Chancellor that 
the sanctioned intake is not filled-up 
and the Vice-Chancellor has reason- 
able cause to believe that an eligible 
applicant to the college has been 
denied admission, he may after con- 
ducting such enquiry as he may con- 
sider necessary in the circumstances 
of the case, order admission of such 
applicant to the college or Dept., and 
the applicant shall be deemed to have 


been admitted to the college or De- 
partment from the date of the order. 
(underlining by us) 
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thorities has been received. Please send 
it to the Registrar. 


P. S., to V. C 
Id/- Id/- 
5.12, 5.12.” 


(underlining by us) 

The above note disclosed that the seve- 
ral changes effected were not forthcoming. 
Learned single Judge took the view that 
the Ordinance as published on 5th Decem- 
ber 1978 did not really reflect the Ordin- 
ance as made by the Syndicate and it was 
only made by the Vice-Chancellor, who 
had no competence to make an Ordin- 
ance, In support of the submission that 
the Ordinance was in fact made by -the 
Syndicate and not by the Vice-Chancel- 
lor as held by the learned Judge, the 
learned counsel for the University refer- 
red to the original records which were 
also produced at the time of hearing of 
the appeal. The original records disclose 
the following facts. 

(i) In substance there is no difference 
between the draft ordinance prepared by 
the Vice-Chancellor which was consider- 
ed by the Syndicate in its meeting held 
on 25th November 1978 and the Ordin- 
ance published as per notification dated 
5th December 1978. The contents of the 
same are as follows: 


Ordinance as published on 5-12- 
1978 


l. Every Principal of an affiliated 
college of the Bangalore University 
and every Head of a University Col- 
lege or a Department of the Univer- 
sity shall ensure that admissions are 
made to all courses up to the limit of 
the sanctioned intake. such admissions 
shall be made taking into account the 
o prescribed in the regu- 
ations. 


2. If in any case it has come to the 
notice of the Vice-Chancellor that the 
sanctioned intake is not filled up and 
the Vice-Chancellor has reasonable 
cause to believe that an eligible appli- 
cant to the college has been denied ad- 
mission though seats are available, 
he may after conducting such enquiry 
as he may consider necessary in the 
circumstances of the case, order ad- 
mission of such applicant entitled to 
such admission to the college/De- 
partment. 

8. The Principal or Head of the 
Department shall comply with such 
order from the date of the order.” 
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The difference between the draft ordin- 
ance and the ordinance is, whereas the 
draft is in one paragraph the ordinance is 
in three paragraphs, and for the under- 
lined portion in the draft, paragraph 8 is 
substituted. The rest is similar. 

(ii) The word ‘several’ found in the 
typed copy of the resolution of the Syndi- 
cate dated 25th November, 1978 is a mis’ 
take. The resolution stated that the draft 
Ordinance prepared by the Vice-Chancel- 
lor was accepted with relevant changes. 
Similarly the office note made to the 
effect that the several changes made in 
the Ordinance by the Syndicate was not 
forthcoming, was also made on account of 
the mistake which had crept into the 
aped copy of the resolution of the Syndi- 
cate. 

(iii) The Vice-Chancellor certified the 
wording of the ordinance as approved by 
the Syndicate on 25th November, 1978, on 
Sth December 1978. Thereafter the Noti 
fication dated 5th December, 1978 was 
issued. i 

(iv) The Ordinance published as per 
notification dated 5th December, 1978 
was communicated inter alia to all the 
members of the Syndicate. 

(v) Thereafter in the meeting of the 
Syndicate dated 27th January, 1979 one 
of the subjects was the confirmation of 
the proceedings of the meeting of the 
Syndicate held on 25th November, 1978 
and the Syndicate affirmed the said pro- 
ceedings. 

7. On the basis of the above facts, 
learned counsel for the University submit 
ted that the view that impugned ordinance 
` was not made by the Syndicate and was 
only made by the Vice-Chancellor is er- 
roneous. He submitted that the only ques- 
tion which was left for the consideration 
of the Vice-Chancellor was to find out by 
consulting the legal Advisor as to whe- 
ther a sentence could be added to the 
Ordinance stipulating that a defiant col- 
lege would be _ dis-affiliated if an order 
made by the Vice-Chancellor under the 
Ordinance is not complied with. He point- 
ed out that even assuming that the Syndi- 
cate could not have asked the Vice- 
Chancellor to add a sentence, to the 
Ordinance as approved by the Syndicate 
in consultation with the legal Advisor, 
the said circumstances would not vitiate 
the Ordinance as no such sentence was 
added to the Ordinance. 

8. On consideration of the original re 
cords, we are satisfied that the Ordinance 
in question was made by the_ Syndicate. 
As stated earlier, the draft Ordinance pre- 
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pared by the Vice-Chancellor was placed 
before the Syndicate for its consideration 
m its meeting held on. 25th November, 
1978. One of the members of the Syndicate 
Dr. H. L. Thimme Gowda also gave a 
draft of an ordinance prepared by him. 
However, after discussion, the inance 
as proposed by the Vice-Chancellor was 
accepted with relevant changes and not 
with several changes as found in the typed 
copy of the resolution of the Syndicate 
Shortly thereafter the Vice-Chancellor 
certified the wordings of the Ordinance 
as approved by the Syndicate on 5th 
December, 1978 and it was also published 
on the same date. In this behalf, it is 
necessary to point out that under Sec 
tion 12 of the Act the Vice-Chancellor is 
the principal executive of the University 
and he is also the Chairman of the Syndi- 
cate, Sub-section (4) of Section 12 of the 
Act reads as follows : 

i “12. The Powers of the Vice-Chancel- 
or :=— 


XX Xx XX xX 

(4) He may, either himself or through 
any officer of the University authorised 
in writing by him convene the meetings 
of the Senate, the Syndicate, the Acade- 
mic Council and the Finance Committee 
and shall perform all such acts as may be 


necessary to carry out and give effect to 
the decision of the said authorities.” 


The above sub-section empowers the 
Vice-Chancellor to perform all such acts 
as may be necessary to carry out and give 
effect to the decision of the said authori- 
ties and he presides over the meeting of 
the Syndicate. Therefore it is clear that 
when the Ordinance drafted by him was 
approved by the Syndicate with certain 
relevant changes and the Vice-Chancellor 
certified the wordings of the Ordinance 
as approved by the Syndicate, in the ab- 
sence of any other material it is difficult 
to take the view that the Vice-Chancellor 
changed the wording of the Ordinance a9 
approved by the Syndicate. 

9. There are also other circumstances 
which go to show that the Ordinance was 
made by the Syndicate. They are :— 

(i) The Ordinance published on 5th 
December, 1978 was forthwith sent to alk 
the members of the Syndicate. 

(ii) The proceedings of the meeting 
dated 25th November, 1978 which inclu 
ed the acceptance of the Ordinance pub- 
lished came up for confirmation before 
the meeting of the Syndicate on 27th 
January, 1979 and was confirmed by it 
without any objection. 


1980 


(üi) Again on 24th March, 1979, the 
Syndicate itself fixed the date of the com- 
mencement of the Ordinance as Sth 
December, 1978. . 


The two circumstances, namely, that a 
Pe mistake had occurred in the 
typed copy of the Syndicate proceedings 
wherein for the word ‘relevant’, the word 
‘several’ was used and the circumstance 
that the Ordinance published as per noti- 
fication dated 5th December, 1978 was 
sent to all the members of the Syndicate 
and the proceedings of the meeting held 
on 25th November, 1978 was confirmed 
thereafter in the meeting of the Syndi- 
cate. held on 27th January, 1979 has not 
been considered in the order under ap- 
peal. Learned counsel for respondents 1 
to 3: submitted that the above facts were 
not relied on by the University at the 
time of hearing of the writ petition. 
Learned counsel for the University also 
did not dispute the same. He submitted 
that as directed by the Court he produc- 
ed all the original records and he did not 
invite the attention of the learned Judge 
to the aforesaid two circumstances. e 
fact that the Ordinance as drafted by the 
Vice-Chancellor was approved with only 
‘relevant’ changes as is clear from the ori- 
ginal records and not with ‘several’ 
changes as shown in the typed copy of 
the proceedings, indicates that changes 
approved: were minimal and of minor cha- 
racter. Further the Syndicate also confirm- 
ed the proceedings of 25th November, 
1978, on 27th January, 1979 by which 
time the Ordinance had already been 

blished and communicated to the 

yndicate members, without any objec- 
tion. Learned Judge has also observed 
that the Ordinance published on 5th 
December, 1978 broadly conforms to the 
Ordinance placed before the Syndicate, in 
its meeting dated 25th November, 1978. 
On a comparison of the draft Ordinance 
conside by the Syndicate and the 
Ordinance as finally published, as extract 
ed earlier, it may be seen that the only 
change that is incorporated is the last 
part of the draft ordinance which pro- 
ceeded to state that on the issue of the 
direction of the Vice-Chancellor the ap- 
licant concerned shall be deemed to 

ave been admitted to the college was 
omitted. and a separate sentence was 
added to the effect that the principal or 
head of the department shall comply with 
such order from the date of the order and 
in substance there is no difference. This 
is in conformity with the original pro 
ceedings. which state that the Ordinance 
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was accepted with relevant changes only. 
ing all the circumstances into account, 
we have no hesitation in holding that the 
impugned Ordinance was made by the 
aoa in exercise of its power under 
e Act. 


10. We must however observe at this 
stage that the manner in which the re- 
cords of the proceedings of the Syndicate, 
which is the executive authority of the 
University, are maintained, is far from 
satisfactory. A proper recording of the 
proceedings of every meeting incorporat- 
ing all the details in a ly maintain- 

i proceedings book and the authenti- 
cation of the proceedings of each meeting 
by the presiding authority, immediately 
after the meeting, is of utmost necessity. 
We are sure that the authorities will take 
note of the shortcomings and take steps 
for their removal. 


1l. The second contention urged for 
the University is that the Ordinance came 
into force from the date of publication. 
This contention was negatived by the 
learned single Judge pointing out that 
sub-section (4) of Section 88 of the Act 
specifically provided that the Ordinances 
made by the Syndicate shall have effect 
from such date as it may direct and there- 
fore unless a date was fixed, the ordinance 
would not come into effect on the date 
when it was merely published. We are in 
agreement with the view expressed by the 
learned single Judge that a date from 
which the Ordinance shall have effect 
should be fixed. While sub-section (1) of 
S. 88 of the Act prescribes the proce 
dure to make Ordinances, sub-section (4 
thereof specifically provides that a 
Ordinances made by the Syndicate shall 
have effect from such date as it may 
direct. In view of the clear wording of 
Section 38 (4) of the Act, the act of fixin 
the date for commencement of an Ordin- 
ance is an act independent of making an 
Ordinance and unless the Syndicate in 
exercise of that power fixes a date for the 
commencement of the Ordinance, it does 
not come into force. In thi alf we 
may refer to the observations of the Sup- 
reme Court in the case of University of 
Mysore v. Govinda Rao, AIR 1965 SC 491, 
while considering: analogous provisions of 
the Mysore University Act, 1956. The 
relevant observations read : 

“..-+-The statutory rules, thus framed 
and approved, come into force on the 
date of the publication of the Mysore 
Gazette, and the ordinances come into 
force from such date as the Chancellor 
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may direct (vide S. 42 (5) of th 
University Act No. 23 of 1956).” 

Hence we reject the second contention. 
_ 12. The third contention pertains to 
the competence of the Syndicate to fix a 
retrospective date for the commencement 
of an Ordinance made by it. The Syndi- 
cate is a creature of the Act and it derives 
its power to make Ordinance from the 
Act. It is well settled that power to make 
a law with retrospective effect is an attri- 
bute of a sovereign legislature and that a 
delegated or subordinate legislative auth- 
ority has no power to make a rule or regula- 
tion with retrospective effect unless such 
a power is conferred. (See: India Sugars 
and Refineries Ltd. v. State of Mysore, 
AIR 1960 Mys 326 and Income-tax Offi- 
cer, Alleppey v. M. C. Ponnoose, AIR 
1970 SC 385). Very rightly the learned 
counsel for the University did not con- 
test this position in law. But he maintain- 
ed that the power to give retrospective 
effect to an Ordinance is specially confer- 
red on the Syndicate under Section 88 (4) 
of the Act. He argued that the view 
taken to the contrary by the learned 
single Judge is erroneous. 


12A. In order to appreciate the third 
contention urged for the University, it is 
necessary to refer to the provisions per- 
taining to the commencement of statutes, 
regulations and rules found in Sec- 
tions 36 (5), 39 (8) and 40 (4) of the Act. 
Section 86 of the Act regulates the mak 
ing of statutes by the senate, Section 38 
regulates the making of the Ordinances 
by the Syndicate, — Section 39 (8) regu- 
lates the making of regulations by the 
Academic Council and Section 40 re- 
gulates the making of rules by the autho- 
rities of the University empowered to 
make rules under the Act. The relevant 
part of the clauses in these sections which 
regulate the date of commencement of 
statutes, ordinances, regulations and 
rules, respectively, are 


“86. The Statutes — Their making — 
XX XX XX XX 
(5) No statute passed by the Senate 


shall have validity until assented to by 
the Chancellor. 


XX XX XX XX 
88. Ordinances — Their making.— 
XX XX XX XX 
(4) All. Ordinances made by the Syndi- 
cate shall have effect from such date as it 
may 


XX XX 
89. Regulations.— 
xx xx 


Mysore 


XX XX 


xx xx 
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(3) Every Regulation shaf come into 
force on the date it is approved’ by the 
Chancellor or on such oiher date as the 
Chancellor may direct. 


XX XX xx xx 
40, Rules erm 
XX XX xx xX 


(4) Every rule made under this section 
come into force on the date it is ap- 
proved by the Syndicate.” 
As can be seen from the above provi 
sions, statute comes into. force when it 
receives assent from the Chancellor. 
Ordinance takes effect from such date as 
the Syndicate directs, Regulation comes 
into force on the date when it is approv- 
ed by the Chancellor or on such other 
date as the Chancellor may direct. Rules 
come into force on the date they 


are approved by the Syndicate. 
The, Legislature has prescribed 
different conditions for the com- 


mencement of statutes, ordinances, re- 

gulations and rules, It is only in respect 

of ordinance the wording used is ‘shall 

have effect from such date as ik may 
irect’. 

12B. Learned counsel for the Univer- 
sity placed strong reliance on the afore 
said wording of Section 38 (4) of the Act 
in support of his third contention and 
made the following two submissions : 

(i) The Syndicate has the Powe to give 
oe pace effect to an Ordinance made 

y it, 

(ii) In any event in respect of an Ordi 
ance made by it, which is not given effe 
to immediately by fixing the date, the 
Syndicate has the power to fix any date 
for the commencement of an Ordinance 
i. e., either the date on which the Ordin- 
ance was made or any subsequent date 
and as in the present case the Syndicate 
had made the Ordinance on . 25-11-197 
and it was published on 5-12-1978, it was 
competent for the Syndicate to fix 5- 
1978 as the date of commencement of the 
Ordinance as it did by notification dated 
24-3-1979. 


13. In aapon of the submission 
learned counsel for the University relied 
on the decision of the Supreme Court in 
B. S. Vadera v. Union of India, AIR 1969 
SC 118. In the said case the question for 
consideration was as to whether the Presi- 
dent or the Governor, as the case may be, 
had the power to give retrospective effect 
to the rules which he was empowered to 
make under proviso to Article $09 of the 
Constitution. The Supreme Court held 
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that there was nothing in the wording of 
Article 309 of the Constitution, on the 
basis of which, it could be held that there 


_ Was no power to give retrospective effect 


to the rules framed under . proviso to 
Article 809 of the Constitution. The rele- 
vant portion of the observation on which 
the learned counsel for the University re- 
lied on reads: 

“24, It is also significant to note that 
the proviso to Article 309, clearly lays 
down that ‘any rules so made shall have 
effect, subject to the provisions of any 
such Act’, The clear and unambiguous ex 
pressions used in the Constitution, must 
be given their full and unrestricted mean- 
ing unless hedged-in-by any limitations. 
The rules, which have to be ‘subject to 
the provisions of the Constitution’ shall 
have effect, ‘subject to the provisions of 


“ any such Act’. That is, if the appropriate 


~ 
‘ 


~ 


Legislature has passed an Act, under 
Article 809, the rules, framed under the 
Proviso, will have effect, subject to that 
Act but, in the absence of any Act, of the 
appropriate Legislature, on the matter, in 
our opinion, the rules, made by the Presi- 
dent, or by such person as he may direct, 
are to have full effect, both prospectively 
and retrospectively. Apart from the 
limitations, pointed out above, there is 
none other, imposed by the proviso to 
Article 809, regarding the ambit of the 
operation of such rules. In other words, 
the rules, unless see can be impeached 
on grounds such as breach of part IH, or 
any other constitutional provision, must 
be enforced, if made by the appropriate 
authority.” 


He argued that by applying the ratio of 
the said decision, it should be held that 
the Syndicate has the power to give re 
trospective effect to the Ordinance made 
by it under Section 88 of the Act. He 
pointed out that the wordings of sub- 
section (4) of Section 38 of the Act was 
similar to that of Article 309 of the Con- 
stitution, as it states that all Ordinances 
made by the Syndicate shall have effect 


from such date as it may direct. 
14. In support of the second submis- 


sion made by the learned counsel for the 
University he relied on the decision of 


* the Supreme Court in T. K. Musaliar v. 


Venkatachalam, AIR 1956 SC 246. In the 
said case sub-section (8) of Section 1 of 
the Travancore Taxation on Income (In 
vestigation Commission) Act provided 
that the Act shall come into force on such 


date as the Government may by notifica- 
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tion appoint, The Act came into force on 
99-7-1949. The notification contemplated 
by Section 1 (8) of the said Act was issued 
by Government on 26-7-1949 bringing the 
Act into operation with effect from 22-7- 
1949, The validity of the notification was 
questioned on the ground that the Gov- 
ernment had no authority to fix the date 
of commencement of the Act retrospec 
tively, as there was no express provision 
empowering the Government to do so. 
The said contention was repelled by the 
Supreme Court. The relevant portion of 
the judgment on which reliance was 
a is contained in para 89, whi 
reads : 


“39. Re. (2): It is urged that the noti- 
fication issued on 26-7-1949 was bad in 
that it purported to bring the Act into 
operation as from 22-7-1949. The reason 
relied upon is that the Government could 
not, in the absence of express provision, 
authorising it in that behalf, fix the com- 
mencement of the Act retrospectively. 
The reason for which the Court disfavours 
retroactive operation of laws is that it 
may prejudicially affect vested rights. 


No such reason is involved in this case. 
Section 1 (8) authorises the Government 
to bring the Act into force on such date 
as it may, by notification, appoint. In exer- 
cise of the the power conferred by this 
section the Government surely had the 
power to issue the notification bringing 
the Act into force on any date se- 
quent to the passing of the Act. There 
can, therefore, be no objection to the noti- 
fication fixing the commencement of the 
Act on 22-7-1949 which was a date subse- 
quent to the passing of the Act, 


So the Act has not been given retrospec- 
tive operation, that is to say, it has not 
been made to commence from a date 
prior to the date of its passing. It is true 
that the date of commencement as fixed 
by the notification is anterior to the date 
of the notification but that circumstance 
does not attract the principle disfavour- 
ing the retroactive operation of a statute. 


Here there is no question of affecting 
vested rights. The operation of the noti- 
fication itself is not retrospective. It only 
brings the Act into operation on and from 
an earlier date. In any case, it was in 
terms authorised to issue the notification 
bringing the Act into force on any date 
subsequent to the passing of the Act and 
that is all that the Government did. 

In this view of the matter, the further 
argument advanced by the learned At 
torney-General and which found favour 
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with the Court below, namely, that the 
notification was at any rate good to bring 
the Act into operation as on and from the 
date of its issue need not be considered. 
tea is no substance in this contention 

SO. 
Relying on the above observation, learn- 
ed counsel for the University submitted 
that all that the Syndicate had done in 
the present case also was to fix 5-12-1978 
as the date of commencement of the 
Ordinance which had already been made 
on 25-11-1978 and published on 5-12-1978, 
and such a power is expressly conferred 
on the Syndicate under Section 88 (4) of 
the Act. 

15. Both having regard to the langu- 
ge of Section 88 (4) of the Act and the 
ratio of the decision in the case of Musa- 













it was competent for the Syndicate to fix 
either the date on which the Ordinance 
as made or any subsequent date, for the 
commencement of the Ordinance even 
though such date was anterior to the date 
on which the Syndicate decided to fix the 
ate for the commencement of the Ordin- 
ance. Therefore, 


1979 issued pursuant to the decision of 
the Syndicate fixing 5-12-1978 as the date 
or the commencement of the Ordinance 
as valid and consequently. the Ordinance 
did come into force with effect from 
-12-1978. As the acceptance of the second 
submission made in support of the third 
contention is sufficient to hold that the 
notification dated 24th March, 1979 fixing 
the date of commencement of the Ordin- 
ance as 5th December, 1978 is valid. We 
consider it unnecessary to decide the 
larger question arising out of the first 
submission i. e., as to whether the Syndi- 
cate has the power to make an Ordinance 
with retrospective effect, in that, with 
effect from any date even earlier to its 
making, 
16. As we are inclined to take a diffe- 
rent view on the two contentions which 
were decided against the University, in 
the order under appeal, the further ques- 
tion for our consideration is, whether we 
should go into the other contentions urg- 
ed for respondents 1 to 3 including the 
one based on Article 80 of the Constitu- 
tion. Though in the statement of objec 
tions filed on behalf of the University in 
the writ petition, the plea of respondents 1 
to 3 that the lst respondent institution is 
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established and administered by a ‘mino- 
rity was disputed, having regard to the 
sufficient materials placed by respon- 
dents 1 to 3 in support of their Plea,. 

learned counsel for the appellant and re-" 
spondent-4 conceded that dent-1 
institution is an institution established by 
a minority and; therefore. respondents 1 
to 3 could rely on the right conferred on 
minorities under Article 80 of the Consti- 
tution. However, we find it unnecessary 
to decide the other contention urged for 
respondents 1 to 8 as the payuene? order 
has become unenforceable by efflux of 
time. This was also the position even be- 
fore the writ petition was disposed of by 
the learned single Judge as is clear from 
para 8 of his order, which reads — 


“8. The factual position is that the 
academic year for which the direction 
was issued by the Vice-Chancellor has < 
expired and that respondent No. 3 has 
not so far been admitted to the college. 
For these reasons prima facie the order 
has become incapable of compliance. But 
both sides did not take that stand and 
urged their respective cases on merits on 
the assumption that the order of the 


. Vice-Chancellor is capable of compli 


ance 


As stated earlier, the impugned order of 
the Vice-Chancellor directed the Ist re- 
spondent to admit the 4th respondent to 
the I Year M. B. B. S., course during the 
academic year 1978-79. The academic 
year came to an end even before the writ 
petition was disposed of on 8-8-1979. 
Learned Counsel for the University as 
also the learned counsel appearing for ». 
respondents 1 to 3 and 4 did not dispute 
that the order has become unenforceable 
by efflux of time. In the circumstances, 
as the writ petition has to be dismissed 
as having become unnecessary, we ex 
press no opinion on the correctness of the 
other contentions urged for respondents 1 
to 3. 

17. For the reasons aforesaid, we 
make the following order : 

(i) Writ appeal is allowed and the order 
of the learned single Judge in W. P. 639 
of 1979 is set aside. 

(ii) The writ petition is dismissed as 
having become unnecessary. 


(iii) No. costs. 
i Order accordingly. 
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Peoples Education Society, Belgaum 
© Petitioner v. The State of Karnataka and 
others, Respondents. 


Writ Petn. No. 6991 of 1979, D/- 12-7- 
1979. 


Constitution of India, Art: 226 — Kar 
pataka Societies Registration Act (17 of 
1960) Section 27-A — Education Society 
registered under Act — On Registrars 
report Govt. appointing Administrator for 
Society under Section 27-A — No oppor- 
tunity given to society nor enquiry held 
= i of Administrator is 
invalid. 

The principles of natural justice are at 
tracted to the proceedings under S. 27-A. 

Under S. 27-A, whether on report of Re- 
: gistrar or otherwise the Govt. can ap 
point an Administrator for the Society 
only on enquiry. The context in which the 
expression “enquiry” occurs in S. 27-A 
means enquiry into the affairs of the con- 
cerned Society. That being so no such en- 
quiry can be made without affording an 
opportunity of being heard to the Society. 
Therefore an order passed by the Govt. 
appointing an Administrator for the Edw 
cation Society registered under the Act 
without affording it an opportunity of 
being heard and without holding an en- 
quiry cannot be sustained. (1979) 1 Kant 
LJ 398: 1980 Lab IC NOC 17, Rel. on. 

(Para 3) 


Cases Referred: Chronological Paras 
eee IG NOC 17: (1979) 1 Kant L) 
39 


H. B. Datar for K. S. Desai, for Peti- 
tioner; Annadanayya Puranik, Govt. Plea- 
der, for Respondents. 


ORDER :— In this petition under Arti 
cle 226 (1) (a) (b) and (c) of the Constitu- 
tion, the petitioner-Society has challenged 
the validity of the order passed by the 
State Government in No. RD 48 EST. 79 
dated 19th Aprl. 1979 in exercise of its 
powers under S. 27-A of the Karnataka 
Societies Registration Act, 1960 (herein 
after referred to as ‘the Act’), appointing 
the Divisional Commissioner, Belgaum 
Division as Administrator of the petitioner 
Society “for a period of six months or til] 
such time the normalcy in administration 
is restored and the administration is 
re-handed over to the Society by the 
Divisional Commissioner, Belgaum Divi- 
sion, whichever is earlier.” 
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2. Shri H. B. Datar, the learned Coun- 
sel appearing for the petitioner-Societv, 
submitted that the impugned order has 
been passed by the Government on the 
basis of the report said to have been sub- 
mitted by the Special. Deputy Commis- 
sioner, Belgaum RE by the State 
Government to perform the duties and 
functions of the Registrar under the Act), 
who, according to the learned Counsel, has 
submitted the report without affording an 
opportunity to the Society and has also 
not Safes eee the ela 2 np P 
quiry to the Society as per S. o e 
Act. It was also ihe: contended that 
the Government, before passing the im 
pugned order under S. 27-A of the Act, 
also did not give any notice nor afforded 
an opportunity to the petitioner-Society. 


3. Shri Annadanayya Puranik, the 
learned First Additional Government Ad’ 
vocate appearing for the respondents sub- 
mitted that after the receipt of the report 
from the Special Deputy Commissioner, 
Belgaum, the Government has passed the 
order in exercise of its powers under Sec- 
tion 27-A of the Act; therefore, there was 
no question of issuing any notice or af 
fording an opportunity to the petitioner 
Society. This contention of the learned 
First Additional Government Advocate is 
not only opposed to the principles af 
natural justice but is also contrary to the 
provisions contained in S. 27-A of the Act. 
By reason of the impugned order, the ad- 
ministration of the Society has been taken 
away from its members and has been 
placed at the hands of the Government 
official thereby depriving the members of 
the Society to manage its affairs. This is 
a very valuable right of the members of 
the society. That being so, the impugned 
order could not have been passed with- 
out affording an opportunity to the Soci- 
ety. In this case, it was not disputed that 
the Government had not issued any notice 
to the petitioner Society nor a copy of the 
report of the Special Deputy Commis- 
sioner was sent to the Society. It is now 
well settled that even in the case of ad- 
ministrative order adversely affecting the 
right of a person or a party, it is neces- 
sary that such a person or party must be 
afforded an opportunity before passing 
such an order. S. 27-A (1) (c) of the Act, 
is as follows: 

“Where on a report made by the Re 
gistrar or otherwise, on enquiry, the State 
Government considers it necessary in 
public interest so to do, the State Govern” 
ment may, by order published in the 
official Gazette, appoint an Administrator 
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for such society for such period, not ex- 
ceeding six months, as may be specified 
in the order, to manage the affairs of the 
Society : 

Provided that for reasons to be record- 
ed in writing, the State Government may, 
by like order, extend the said period by 
any further periods not exceeding six 
months at a time, so however subject to 
the provisions of Cl. 6) the aggregate 
period shall not extend beyond two years;” 
Thus, whether on report or otherwise, the 
State Government may appoint an ad 
ministrator only on enquiry and that too 
if the State Government considers it neces’ 
sary in the public interest to do so. The 
context in which the expression “enquiry” 
occurs in the Section means, enquiry into 
the affairs of the concerned Society. That 
being so no such enquiry can be made 
without affording an opportunity to the 
concerned Society. In the instant case, no 
enquiry whatsoever was held by the State 
Government. As such, the impugned order 
passed by the State Government adversely 
affecting the Society without affording an 
opportunity to the Society and without 
holding an enquiry, cannot be sustained. 
The impugned order has also resulted in 
the substantial failure of justice inasmuch 
as the impugned order puts a slur upon 
the management of the Society without 
affording an opportunity to the persons 
concerned with the management of the 
Society. 


4, This Court in the case of A. Krishna 
Murthy v. State of Karnataka (1979) 1 Kant 
LJ 398): (1880 Lab IC NOC 17), while 
considering the provisions of S. 25 and 
27A of the Act, read with R. 8 of the 
Rules framed thereunder, has held that 
principles of natural justice are attracted 
to the proceedings under the Act. 


5. For the reasons stated above, the 
impugned order dated 19-4-1979 bearing 
No. RD 48 EST 79 (Exhibit-A) passed b 
the State Government, is hereby quashe 

ule is made absolute. 

6. Shri Annadanayya Puranik, the 
learned First Additional Government Ad- 
vocate appearing for the respondents, is 
permitted to file his memo of appearance 
within four weeks. 


Petition allowed. 


B. K. Narayanaswamy v. R. T. Officer, Shimoga 


ALR. 
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B. K. Narayanaswamy, Petitioner v. Re- 
gional Transport Officer, Shimoga and 
others, Respondents. 

Writ Petn. No. 8380 of 1979, D/- 12-77- 
1979. 

(A) Motor Vehicles Act (1989), S. 39 
read with S. 2 (28) — Expression ‘any re- 
gistering authority’ in S — Does not 
mean only authority who has registered 
the vehicle but means any authority wha 
is empowered to register the vehicle. 

(Para 5) 

(B) Motor Vehicles Act (1939), S. 83 (3) 
— Suspension of registration — ‘der 
passed by authority other than original 
registering authority and sent for enforce” 
ment to the original registering authority 
— Original registering authority is com 
petent to enforce the order. (Para 6) 

(C) Motor Vehicles Act (1989), S. 35 — 


Appeal — Order of suspension passed by 
R. T. O. Chittoor and sent for enforcement 


to R. T. O. Shimoga — In appeal filed 
only against order in execution by R. T. O. 
Shimoga; appellate authority could not 
consider whether original order of suspen: 
sion was justified in law and on facts. 
(Para 7) 
A. S. Vishwanath for C. N. Kamath, for 
Petitioner. 


ORDER :— In this petition under Artt 
cle 226 (1) (a), (b) and (of the Constitution 
the petitioner who is the registered owner 
of the Matador Vehicle Bearing No. MES 
8806, has challenged the correctness of 
the order passed by the R. T. O. Shimoga ` 
dated 8-1-1979 (Ex. B) and also the order 

assed by the Deputy Commissioner for 

ransport Shimoga in Tax Appeal No 
7/79 dated 25-5-1979 (Ex. D) 


2. The necessary facts for considera: 
tion of the contentions raised on behalf 
of the petitioner are not in dispute. The 
R. T. O. Chittoor after affording due op- 
portunity to the petitioner, by his order 
dated 26-12-78 (Ex. C) suspended the re- 
gistration certificate of the vehicle in ques- 
tion for a period of four months for the 
reasons recorded therein. Thereafter the 
R. T. O. Chittoor forwarded the impound- 
ed R. C. Book of the vehicle in question 
to the R. T. O. Shimoga. On receipt of 
the same the R. T. O. Shimoga intimated 
the petitioner that he should not run the 
vehicle on the road for a period of four 
months from the date of surrender of the 
documents and further directed the peti 
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tioner to surrender the documents such as 
valid tax card, insurance certificate along 
with both the number plates and further 
to declare the place where the vehicle 
would be stationed during the period of 
suspension. 

3. Against the said order the peti- 
tioner went up in appeal before the De- 
puty Commissioner for Transport, Shimoga 
who by the order dated 25-5-79 has dis- 
missed the appeal holding that in view of 
the order passed by the R. T. O. Chittoor 
which had not been challenged before 
the proper authority, by action taken by 
the R. T. O. Shimoga was nothing but to 
enforce the order ot suspension passed by 
the R. T. O. Chittoor and as such there 
was no illegality whatsoever. 

. Sri Viswanath, the learned coun- 
sel appearing for the petitioner put 
forth the ae contentions: (1) that the 
order passed by the R. T. O. Chittoor was 
without jurisdiction; (2) that the R. T. O. 
Shimoga had no jurisdiction to execute the 
order passed by the R. T. O. Chittoor; (8) 
that the appellate authority committed an 
error in not considering the appeal on 
merits, 

5. The first contention is based on the 
provisions contained in S. 88 of the Motor 
Vehicles Act, 1939 (hereinafter referred 
to as the Act). According to the conten- 
tion of Sri Vishwanath, the learned coun- 
sel for the petitioner, the expression ‘any 
registering authority’ occurring in S. 33 of 
the Act must mean the authority who has 
registered the vehicle and not any other 
authority. But this contention overlooks 
the definition contained in S. 2 (28) of the 
Act, according to which “registering auth- 
ority” means an authority empowered 
to register motor vehicles under Chap. III. 
It is undisputed that the R. T. O. Chittoor, 
was an authority empowered to register 
motor vehicles under Chap. III of the Act. 
Thus, he was the registering authority for 
the purpose of Chap. III of the Act. S. 38 
of the Act, is found in Chap. III of the 
Act. That being so, the R. T. O. Chittoor, 
being a registering authority, was com: 
petent to take action against the vehicle 
in question which, having been registered 
as a private vehicle, was found to be used 
for hire when it was checked by the As- 
sistant Motor Vehicles Inspector, Tiru- 
p (Enforcement), on 80-11-1978 at 

2-30 p m. on Tirupathi-Tiruchanoor 
Road. Therefore, the first contention rais- 
ed by the learned counsel for the peti 
tioner is without force. 


. 6. With regard to second contention, it 
is not disputed that the R. T. O. Shimoga, 
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on receipt of the order along with the im- 
pounded: certificate of registration of the 
vehicle in question from the R. T. O. 
Chittoor, has informed the petitioner not 
to run the vehicle for the period mention- 
ed in the order of suspension. Under sub- 
sec. (8) of S. 33 of the Act, the authority 
which suspends the permit, if it is not the 
original registering authority has to inform 
that authority of suspension. Accordingly, 
the R. T. O. Chittoor has forwarded the 
impounded certificate of registration along 
with the order of suspension to the R.T, 
O. Shimoga for enforcement of the order 
of suspension. On receipt of the same, 
the R. T. O. Shimoga has informed the 
petitioner under sub-sec. (4) S. 33 of the 
Act. to comply with the order of suspen- 
sion passed by the R. T. O. Chittoor. There 
is no provision prohibiting the R. T. O. 
Shimoga from enforcing such an order, 
Further, once there is an order of suspen- 
sion, the owner of the vehicle, on demand 
by the registering authority or other pre- 
scribed authority which has suspended the 
certificate of registration of the vehicle, 
is bound to surrender the necessary docu 
ments as mentioned in S. 38 (4) of the Act. 
The R. T. O. Shimoga, being the original 


. registering authority was competent to en- 


force the order of suspension as other- 
wise the first part of sub-sec. (8) of S. 33 
of the Act will be rendered nugatory. The 
purpose of informing the original register 
ing authority of the order of suspension is 
to enable that authority to enforce the 
order of suspension which continues for 
a period of four months. Accordingly the 
R. T. O, Shimoga was well within his 
jurisdiction in enforcing the order of sus- 
pension passed by the R. T. O. Chittoor 
against the vehicle in question. 


7. The last contention of the petitioner 
that the appeal was not considered on 
merits, cannot also be accepted. As long 
as the order passed by the R. T. O. Chit- 
toor remain unchallenged there was 
very little to be considered in the appeal 
on merits. Therefore the Deputy Commis: 
sioner for transport was right in holding 
that in view of the order passed by the 
R. T. O. Chittor which was not challenge 
ed by the petitioner before the proper 
authority there was nothing more to be 
considered in the appeal. The Deputy 
Commissioner for ‘Transport, Shimoga 
could not have sat over the order of the 
R. T. O. Chittoor as an appellate auth- 
ority and could not have decided as to whe- 
ther the order of suspension passed by 
the R. T.O. Chittoor was justified in law 
and on facts. Accordingly the Deputy 


154 Kant. 


Commissioner for transport has rejected 
the appeal on merits and not on the 
ground that the appeal was not maintain 
able. Consequently all the three conten- 
tions raised by the petitioner fail. Hence 
there is no ground to issue rule. Accord- 
ingly the writ petition is dismissed. 
Petition dismissed. 
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Amir Bee, etc., Petitioners v. The 
Sub-Divisional Magistrate, Sakaleshpur 
and others, ete., Respondents, 

Writ Petns. Nos, 410 of 1977; 10820 
and 8353 of 1976, D/- 22-8-1979. 

(A) T. P. Act (1882), S. 58 (1) Pro- 
viso — Document of absolute ‘sale 
without any stipulation to treat it as a 
mortgage — Separate document of re- 
conveyance cannot change sale into a 
mortgage, 

If the document effecting a sale does 
not contain a stipulation regarding the 
conversion of the sale into a mortgage 
and such a stipulation is contained in 
a separate document, in such a case, it 
is not at all open in law to enquire 
into the nature of the transaction and 
to take extrinsic evidence for holding 
that the document which purports 
be an absolute sale is in reality, a 
mortgage, In the instant case, the 
document in question purports to he 
an absolute sale and it does not con- 
tain any stipulation for treating the 
sale as mortgage, The agreement of 
reconveyance is embodied in a separate 
document. Both the documents cannot 
be treated as one document irrespec- 
tive of the fact that both the docu- 
ments are contemporaneous and the 
transaction also cannot be regarded as 
a mortgage. (Para 6) 

In order to find out whether the 
transaction is a mortgage or not, the 
best general test is to find out whe- 
ther there does or does not exist a 
power in the original purchaser to re~ 
cover the amount fixed in the docu- 
ment as the price for such repurchase. 
If there is no such power existing in 
the original purchaser as per the reci- 
tais contained in the document of re- 
conveyance, the transaction cannot at 
all be treated as mortgage inasmuch as 
the essential right of a creditor to re- 
cover the money from a debtor is not 


BX/DX/A728/80/KSS/RSK 





Amir Bee v, Sub-Divnl. Magistrate, Sakaleshpur 


A.L R. 
existing, thereby there will not be a 
relationship of creditor and debtor 


which is one of the essential features 
of a mortgage, AIR 1954 SC 345, Rel. 
on. (Para 8) 

(B) Karnataka Debt Relief Act (25 
of 1976), S. 4 — Non obstante clause 


— Interpretation of — It cannot be 
interpreted to exclude applicability of 
Sec, 58 (c) of T. P. Act. (Interpreta- 
tion of statutes — Non obstante 


clause). (T. P. Act (1882), S, 58 (c)). 
The non obstante clause cannot be 
construed to widen the scope and effect 
of the enactment to which the non 
obstante clause is attached nor can a 
non obstante clause be interpreted to 
water down the natural scope and ef- 
fect of the enactment to which it is 
attached, (Para 10) 


Section 4 of the Act intends to ex- 
tinguish the existing debt of the deb- 
tor within the meaning of the Act and 
to take away the right of the creditor 
to recover the said debt from the deb- 
tor, That being so, the non obstante 
clause occurring in Sec. 4 of the Act, 
cannot be interpreted in such a man- 
ner so as to exclude the applicability 
of the provisions contained in the pro- 
viso to Sec, 58 (c) of the T. P, Act, to 
the proceedings under the Act, 

(Para 10) 


If the Legislature intended to ex- 
clude the application of the provisions 
contained in the proviso to Section 
58 (c) of the T. P. Act, then there 
would have been a provision in the 
Act enabling the authorities function- 
ing under the Act, to re-open the 
transaction of sale in order to find out 
whether the transaction was, in reality, 
a sale or mortgage. In fact, such a 
provision is found in Sec, 23 of the 
Karnataka Agricultural Debtors Relief 
Act, 1966, In the absence of any such 
provision, it cannot be said that the 
provisions contained in the proviso to 
Sec, 58 (c) of the T. P. Act, are ex- 
cluded from operation in respect of 
eases falling under Sec. 4 of the Act, 
AIR 1954 SC 596, Rel. on (Para 10) 


(C) Karnataka Debt Relief Act (25 
of 1976), S. 4 (e) and (f) — Cases 
falling under clauses (e) and (f) — 


Question whether debt existed need not 
be gone into. 

While dealing with the cases falling 
under clauses (e) and (f) of Sec. 4 itis 
not necessary to go into the question 
as to whether there is, in substance, a 
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debt as per the definition of the word 
“debt” found in Section 3 (b) of the 
Act, inasmuch as both in the case of 
a pledge and a mortgage, there will be 
a debt and there will be a relation- 
ship of creditor, and debtor, Therefore, 
in respect of the cases falling under 
clauses (e) and (f) of Sec. 4 it is not 
necessary to find out whether ‘there is, 
in substance, a debt, AIR 1967 Cal 351, 


Disting. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1967 Cal 351 4, 12 


ILR (1965) 1 Cal 59 12 
AIR 1965 Mys 54: (1964) 4 Kant LJ 
254 (FB) 13 


ATR 1963 SC 1182 12 
AIR 1960 SC 301 12 
ATR 1954 SC 345:1954 All LJ 546 

¥, 12 
AIR 1954 SC 596 10 
AIR 1952 SC 369 10 


S, Vijaya Shankar, B. Vedantaiengar 
and M, Gopalakrishna Shetty, for Peti- 
tioners; T. Radhakrishna, G, M. Rego, 
T. S. Mohammed Ali, Govt. Pleader 
and S, V. Shama Rao, for Respondents, 


ORDER:— These writ petitions 
were heard together and are disposed 
of by a common order as they involve 
common questions of law, 


W. P. No, 410/77: In this petition 
under Arts. 226 and 227 of the Con- 
stitution, the petitioner who has pur- 
chased the agricultural land measuring 
2 acres 31 guntas in Sy. No, 62 of 
Belur, Taluk Belur,. district Hassan, 
from the 3rd respondent under a regis- 
tered sale deed dated 18-7-1968, has 
challenged the correctness of the order 
passed by the Sub Divisional] Magis- 


trate, Sakaleshpur Sub Division, 
Sakaleshpur, in Case No. DRC, 
132/76-77, dated 28-10-1976 allowing 


the application filed by the 3rd respon- ` 


dent under Sec. 4 (f) of the Karnataka 
Debt Relief Act, 1976 (hereinafter re- 
ferred to as ‘the Act’) and further 
directing the petitioner to hand over 
the possession of the land in question 
to the 3rd respondent. 


2. Before the Sub-Divisional Magis- 
trate, a registered sale-deed dated 
18-7-1968 and also another registered 
decument of the same date executed 
by the petitioner in favour of the 3rd 
respondent agreeing fo reconvey the 
property sold under the aforesaid sale- 
deed on payment of the amount named 
therein, were produced. Op reading 
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these two documents together and on 
the basis of the recitals contained in 
the agreement of reconveyance, the 
Sub-Divisional Magistrate has come to 
a conclusion that the sale was only 
nominal, He has also further held that 
the transaction was one of mortgage 
and has accordingly, declared that the 
alleged debt under the document stood 
discharged, The Sub-Divisional Magis- 
trate has not recorded a necessary 
finding as to whether the 3rd respon- 
dent was a debtor within the meaning 
of the Act, Without recording a posi- 
tive finding about the 3rd respondent 
being a debtor within the meaning of 
the Act, the application of the 3rd re- 
spondent filed under Sec, 4 (f) of the 
Act, could not have been allowed by 
the Sub-Divisional Magistrate, On this 
score alone, the impugned order would 
been quashed and the matter would 
have been remitted for fresh consi- 
deration. But, it was contended on be- 
half of the petitioner that in view of 
the fact that the transaction in ques- 
tion being one of sale, there is no 
scope for remitting the matter for 
fresh consideration, 

3. Sri S. Vijayashankar, the learned 
counsel for the petitioner, submitted 
that the Sub-Divisional Magistrate had 
no jurisdiction to enquire into tha 
transaction evidenced by a registered 
sale-deed as to whether the transac- 
tion was one of mortgage or sale. In 
other words, it was contended that the 
Sub-Divisional Magistrate, had no jur- 
isdiction to go behind the document 


and enquire into the nature of the 
transaction in view of the fact that 
the transaction in question was evi- 


denced by a registered sale-deed. Mere- 
ly because the petitioner has executed 
an agreement of reconveyance of the 
same date, it was intended that it can- 
not be held that the transaction was 
one of mortgage, therefore, the Sub- 
Divisional Magistrate had no jurisdic- 
tion to go into the matter and to de=- 
clare that the transaction in question 
was one of mortgage. It was also fur- 
ther submitted that in view of the 
provisions contained in the proviso to 
Sec. 58 (c) of the Transfer of Property 
Act, the document of sale shall not be 
treated to be a mortgage unless the 
condition is embodied in the document 
which effects or purports to effect the 
Sale. Relying upon the aforesaid pro- 
viso, it was contended that in the 
instant case, the agreement of re- 
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conveyance having been incorporated 
In a separate document, both cannot 
be read together in order to find out 
whether the transaction is a mortgage. 
It was also further contended that the 
execution of a separate agreement of 
reconveyance is itself a proof of the 
fact that the transaction evidenced by 
the document in question was an abso- 
lute sale as otherwise, there was no 
question of reconveyance, 


4, Sri Radhakrishna, the learned 
counsel for the 3rd respondent, sub- 
mitted that in view of the recitals 
contained in both the documents which 
have to be read together the transac~ 
tion was one of martgage, therefore, 
the Sub-Divisional Magistrate had the 
jurisdiction to entertain the application 
and to grant the relief to the 3rd re- 
spondent. He further submitted that 
the opening words contained in Sec- 
tion 4 of the Act, have got overriding 
effect and as such, notwithstanding 
anything contained in the proviso to 
Sec. 58 (c) of the Transfer of Property 
Act, it was open for the Sub-Divi- 
sional Magistrate to enquire into the 
nature of the transaction and to find 
out whether in substance there was 
a mortgage. The learned counsel also 
further relied upon the definition of 
the word “debt” contained in the Act, 
which means any liability in cash or 
in kind, whether decreed or not and 
includes any amount which is in sub=- 
stance a debt. As such, it was sub- 
- mitted that if the two documents arë 
read together, they create a liability 
which can be said to be in substance a 
debt, hence according to the learned 
counsel for the 3rd respondent, the 
Sub-Divisional Magistrate had jurisdic- 
tion to go into the matter. But, how= 
ever, the learned Counsel was not in 
a position to point out that the jur- 
isdiction of the Sub-Divisional Magis- 
trate under the Act extended to debts 
other than those covered by mortgages 
and pledges in view of the provisions 
contained in Sec, 4 (e) and (f) of the 
Act. The learned Counsel however 
submitted that the expression mortgage 
occurring under sub-section (f) of Sec- 
tion 4 of the Act, must also be con- 
strued to include a transaction which 
is, in substance a mortgage even 
though there is no mortgage. The 
learned Counsel tried to receive sup- 
port from a decision of the High Court 
of Calcutta reported in AIR 1967 Cal 
351, 
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5. In view of these contentions, the 
following questions arise for considera« — 
tion : 

(i) Whether the two documents in 
question could be read together and if 
so, whether the said documents spell 
out a mortgage? 

(ii) Having regard to the provisions 
contained in Sec, 4 of the Act, whe- 
ther in the. case of a sale coupled 
with an agreement of reconveyance 
evidenced by two separate documents 
is it open to construe that it is a trans- 


action of mortgage by conditional 
sale? l 
6. The contention of the learned 


Counsel for the 3rd respondent is that 
in view of a non obstante clause occur 
ring in the first portion of Sec, 4 of 
the Act, the Sub-Divisional Magistrate 
notwithstanding the provisions con« 
tained in the proviso to Sec, 58 (c) of 
the T, P. Act can go behind the docu- 
ment and enquire into the nature of 
transaction in order to find out whe 
ther the transaction is in substance, a 
mortgage and whether there is, in sub- 
stance, a debt. Prior to the addition of 
the proviso to Sec, 58 (c) of the T, P, 
Act, by the T. P. Amendment Ac? 
(XX of 1929), there was controversy as 
to whether in the case of the transac~ 
tion evidenced by two documents, on@ 
evidencing the sale and the other evi- 
dencing the agreement of reconveyanca, 
the transaction should be interpreted 
as a mortgage by conditional sale or 
sale with a condition of re-purchase, 
In order to do away with this contro- 
versy the T, P, Act came to ba 
amended by adding a proviso to Sec- 
tion 58 (c) of the T. P. Act. The said 
proviso reads as follows: 


“Provided that no such transaction 
shall be deemed to be a mortgage, un- 
less the condition is embodied in the 
document which effects or purports te 
effect the sale.” 


The effect of this proviso is that no 
document of sale can be treated as 
mortgage unless the document effecte 
ing the sale itself contains a recital to 
that effect. The whole object is to ex- 
clude or shut out the oral evidenca 
to be adduced in the case when such 
a condition is contained in a separate 
document., Thus, if the document 
effecting a sale does not contain a 
stipulation regarding the conversion of 
the sale into a mortgage and such a 
stipulation is contained in a separate 
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document, in such a case, it is not at 
all open in law to enquire into the 
nature of the transaction and to take 
extrinsic evidence for holding that the 
document which purports to be an 
absolute sale is in reality, a mortgage. 
In the instant case, the document in 


question purports to be an absolute 
Sale and it does not contain any 
stipulation for treating the sale as 


mortgage. The agreement of reconvey- 
ance is embodied in a separate 
document. Both the documents cannot 
be treated as ‘one document irfrespec- 
tive of the fact that both the docu- 
ments are contemporaneous and the 
transaction also cannot be regarded as 
a mortgage. The Suprme Court, in the 
case of Chunchun Jha v, Ebadat Ali 
(AIR 1954 Sc 345), has held as fol- 
lows: 


“Because of the welter of confusion 
caused by a multitude of conflicting 
decisions the legislature stepped in and 
amended Sec. 58 (c) of the Transfer 
of Property Act. Unfortunately, that 
brought in its train a further conflict 
of authority. But this much is now 
clear, If the sale and agreement to 
repurchase are embodied in separate 
documents then the transaction cannot 
be a mortgage whether the documents 
are contemporaneously executed or 
not. But the converse does not hold 
good, that is to say the mere fact 
that there is only one document does 
not necessarily mean that it must be a 
mortgage and cannot be a sale. If the 
condition of repurchase is embodied in 
the document that effects or purports 
to effect the sale, then itis a matter 
for construction which was meant.” 

7. However, it was contended that 
in the agreement of reconveyance the 
sale-deed has been described as nomi- 
nal one, therefore, though the docu- 
ment purports to be an absolute sale 
but in fact, it is not so in view of the 
recitals contained in the agreement of 
reconveyance. Such a recital in the 
agreement of reconveyance cannot have 


any effect on the document which 
purports to be an absolute sale. 
The fact that the parties have 
entered into an agreement or re- 
conveyance by a separate deed, 
itself is a proof of the fact that the 
document which purports to be an 


absolute sale is in reality, a sale and 
had the effect of transferring the title 
in favour of the vendee, therefore, 
there was an agreement of reconvey- 
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ance entered into between the parties 
If such a recital in the agreement of 
reconveyance had the effect of making 
the sale ineffective or regarding it as 
one of mortgage, there was no question 
of having an agreement of reconvey- 
ance executed by the vendee in fav~ 
our of the vendor inasmuch as in such 
a situation, no title would have passed 
to the vendee, 

8 Even otherwise, and without pre- 
judice to what has been held above, 
and assuming for a moment that ift 
is premissible in law to read both the 
documents in question together as one 
document in order to find out whe- 
ther the transaction is a mortgage or 
not, the best general test is to find out 
whether there does or does not exista 
power in the original purchaser 
to recover the amount fixed in 
the document as the price for 
such repurchase, If there is no 
such power existing in the ori 
ginal purchaser as per the recitals con- 
tained in the document of reconvey- 
ance, the transaction cannot at all be 
treated as mortgage inasmuch as the 
essential right of a creditor to recover 
the money from a debtor is not exist- 
ing, thereby there will not be a 
relationship of creditor and debtor 
which is one of the essential features 
of a mortgage. On a reading of both 
the documents in question, it is clear 
that no right is given to the pur 
chaser to recover the amount fixed in 
the agreement of reconveyance as the 
price for such repurchase, Therefore, 
the essential right which a creditor 
enjoys to recover the amount from a 
debtor is itself not found. Hence, 
apart from the provisions contained in 
the proviso to Sec. 58 (c) of the Trans- 
fer of Property Act, the transaction in 
question cannot be regarded as a 
mortgage, Therefore, the first question 
raised for determination is to be ans- 
wered in the negative, 


9. The answer to the second ques- 
tion depends upon the interpretation 
as to the scope and effect of the first 
portion of Section 4 of the Act and 
also clauses (e) and (f) thereof. Sec- 
tion 4 of the Act reads as follows: 


“Relief from indebtedness.— Not- 
withstanding anything in any law for 
the time being in force or in any con- 
tract or instrument having force by 
virtue of any such law and save as 
otherwise expressly provided in this 
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Act, with effect from the date of com- 
mencement of this section,— 


(a) every debt advanced before the 
commencement of this section includ- 
ing the amount of interest, if any, pay- 
able by the debtor to the creditor 
iy be deemed to be wholly discharg- 
ea; 

(b) no civil court shall entertain any 
suit or proceeding against the debtor 
for the recovery of any amount of 
such debt including interest, if any: 


Provided that where a suit or pro- 
ceeding is instituted jointly against the 
debtor and any other person, nothing 
in this section shall apply to the main- 
tainability of the suit or the proceed- 
ing in so far as it relates to such 
other person; 

(c) all suits and proceedings ({includ- 
ing appeals, revisions, attachments or 
execution proceedings) pending on the 
said date against any debtor for the 
recovery of any such debt shall abate: 

Provided that nothing in this clause 
shall apply to the sale of — 

(i) any movable property held and 


concluded before the commencement 


this section; 

(ii) any immovable property confirm~ 
ed before such commencement; 

(d) every debtor undergoing deten- 
tion in a civil prison in execution of 
any decree for money passed against 
him by a Civil Court in respect of 
any such debt shall be released; 


(e) every moveable property pledged 
by a debtor shall stand released in 
favour of such debtor and the creditor 
shall be bound to return the same to 
the debtor forthwith and where the 
creditor fails to do so, the debtor shall 
on application made to the Sub-Divi- 
sional Magistrate or any other execu 
-tive Magistrate authorised by the State 
Government in this behalf having jur- 
isdiction over the place where the 
debtor resides be entitled to the re- 
turn of the same; 


(f} every mortgage executed by the 
debtor in favour of the creditor shall 
stand redeemed and the mortgaged 
property shall be released in favour of 
such debtor and where the creditor 


fails to do so, the Sub-Divisional 
Magistrate or any other executive 
Magistrate authorised by the State 


Government in this behalf having jur- 
isdiction over the place where the 
mortgaged property is situate may, suo 
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motu or on application of the debtor 
and after such inquiry as he may 
deem fit, put the debtor in possession 
of the mortgaged property. 
Explanation. — Nothing in this sec» — 
gion shall be construed as entitling any 
debtor for refund of any part of any 


debt already repaid by him or re- 
covered from him before the com- 
mencement of this section,” 

The expression ‘debt’ is defined by 


Section 3 (b) of the Act, as followss 

"debt? means any liability in cash 
or in kind, whether decreed or not 
and includes any amount which is in 
substance a debt; but does not include 
arrears of taxes due to the Central or 
the State Government or a local auth- 
ority,” 


It was contended that the provisions 
contained in the proviso to Sec. 58 (c) 
of the T. P, Act, cannot be taken into 
consideration for the purpose of find- 
ing out as to whether the transaction 
in question is one of mortgage or noft 
in view of the non obstante clause cone 
tained in the first portion of Sec. 4 
of the Act. As quoted above, Sec. 4 
of the Act opens with the clause that 
notwithstanding anything in any law 
for the time being in force or in any 
contract or instrument having force by 
virtue of any such law and save as 
otherwise expressly provided in the 
Act, with effect from the date of com- 
mencement of Sec. 4, the consequences 
mentioned in cls. (a) to (f) of the Sec- 
tion will follow. 


10. The scope and effect of a non 
obstante clause has been dealt with by 
the Supreme Court in more than one 
case. Therefore, it is necessary to ad- 
vert to the relevant portions in the 
two decisions of the Supreme Court 
on this point: 

“Turning now to the non obstante 
clause in Sec. 2 of the new Act, which 
appears to have furnished the whole 
basis for the reasoning of the Court 
below, — and the argument before us 
closely followed that reasoning — we 
find the learned Judges begin by in- 
quiring what are the provisions which 
that clause seeks to supersede and then 
place upon the enacting clause 
construction as would make the right 
conferred by it co-extensive with the 
disability imposed by the superseded 
provisions. “The meaning of the sec« 
tion will become clearer”, they observa, 
“if we examine a little more closely 


such ` 
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what the section in fact supersedes or 
repeals......... the disability which the 
section removes and the right which it 
confers are co-extensive”’. This is not, 
in our judgment, a correct approach to 
the construction of Section 2. It should 
first be ascertained what the enacting 
parts of the section provides on a fair 
construction of the words used accord- 
ing to their natural and ordinary 
meaning, and the non obstante clause 
is to be understood as operating to set 
aside as no longer valid anything con= 
tained in relevant existing laws which 
is inconsistent with the new enact- 
ment.” (AIR 1952 SC 369 — Aswini 
Kumar v. Arbinda Bose) 


"While recognising the force of this 
argument it is however necessary to 
observe that although ordinarily there 
. should be a close approximation be- 
tween the non obstante clause and the 
operative part of the section, the non 
obstante clause need not necessarily 
and always be co-extensive with the 
operative part, so as to have the effect 
of cutting down the clear terms of an 
enactment, If the words of the enact~ 
ment are clear and are capable of only 
one interpretation on a plain and 
grammatical construction of the 
words thereof a non obstante clause 
cannot cut down the construction and 
restrict the scope of its operation. In 
such cases the non obstante clause has 
to be read as clarifying the whole 
position and must be understood to 
have been incorporated in the enact- 
ment by the Legislative by way of 
abundant caution and not by way of 
limiting the ambit and scope of the 
operative part of the enactment.” 
(AIR 1954 SC 596—-Dominion of India 
v. Shrinbai), 


Thus, the non obstante clause operates 
to remove obstacles contained in the 
relevant existing laws which come in 
the way of giving effect to the provi= 
sions contained in the enactment to 
which the non obstante clause is attach- 


ed. The non obstante clause cannot 
be construed to widen the scope and 
effect of the enactment to which the 


non obstante clause is attached nor can 
a non obstante clause be interpreted to 
water down the natural scope and 
effect of the enactment to which it is 
attached. The object of the Act is to 
provide relief from indebtedness to a 
debtor as defined under the Act in 
respect of a debt as defined thereunder, 
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Section 4 of the Act, to which the 
Non obstante clause is attached, deals 
with relief from indebtedness, It pro- 
vides that with effect from coming 
into force of the said section, every 
debt advanced before the commence- 
ment of the said section including the 
interest thereon, payable by the debtor 
to the creditor shall be deemed to be 
fully discharged. Clause (b) of S. 4 of 
the Act provides that no Civil Court 
shall entertain any suit or proceeding 
against the debtor for the recovery of 
any amount of such debt including 
interest if any, Clause (c) of S. 4 pro- 
vides that all suits and proceedings 
including appeals, revisions, attach- 
ments or execution proceedings pend- 
ing on the date of the coming inte 


force of S. 4 of the Act, against a 
debtor for the recovery of a debt 
shall abate, Clause (d) of S.4 pro- 
vides that every debtor undergoing 


detention in a Civil prison in execu- 
tion of any decree for money passed 
against him by a Civil Court in 
respect of any such debt shall be re- 
leased, Clause (e) of S, 4 empowers 
the Sub-Divisional Magistrate or any 
other Executive Magistrate authorised 
by the State Government in this be- 
half to direct the creditor to return 
every movable property pledged by a 
debtor on the application made by the 
debtor. Similarly, cl. (f) of S. 4 of 
the Act, empowers the Sub-Divisional 


Magistrate or any other Executive 
Magistrate authorised by the State 
Government in this behalf, suo motu 
or on application of the debtor to 


release the mortgaged property in the 
case of every mortgage executed by 
the debtor in favour of the creditor. 
Thus, from what has been stated 
above, it is clear that S. 4 of the Act, 
deals with extinguishing of the debt 
existing on the date of commencement 
of the said section, which was incur- 
red by a debtor as defined under the 
Act and takes away the right of the 
creditor to recover the debt and bars 
the Civil Court from considering any 
such claim of the creditor. It may also 
be noticed here that the proviso to 
cl. fc) of 5. 4 further makes it clear 
that the provisions relating the abate- 
ment of the proceedings shall not ap 
ply to the sale of any movable pro- 
perty held and concluded and sale of 
any immovable property confirmed be- 
fore the commencement of S. 4 of the 
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Act. Further, S. 8 of the Act excludes 
certain debts and liabilities from the 
purview of the Act, Neither S. 4 nor 
the other provisions contained jn the 
Act, take into their fold the sale 
transactions or the transactions in 
which there was no debt involved and 
there was no relationship of creditor 
and debtor, Further, there is no pro- 
vision contained in the Act, enabling 
the Sub-Divisional Magistrate or any 
other Executive Magistrate authorised 
by the State Government in this be- 
half to reopen the transaction of sale 
and to find out whether the 
transaction is in reality, a sale 
or a mortgage. Thus, having regard to 
the scope and object of the Act and 
the provisions contained in S. 4 of the 
Act, in which the non obstante clause 
is incorported, it cannot be held that 
the Act covers any transaction which 
does not involve a debt and in which 
there is no relationship of creditor and 
debtor. Hence, it cannot be held that 
the non obstante clause which is im- 
corporated in S. 4 of the Act, has the 
effect of excluding the application of 
the provisions contained in the proviso 
to S. 58 (c) of the T. P. Act: to the 
proceedings under the Act. If it is to 
be interpreted that by reason of a 
non obstante clause occurring in 8S. 4 


of the Act, the bar contained in the 
proviso to Section 58 (c) of the 
T. P, Act, is removed or taken 


away, it would be widening the scope 
and intendment of S. 4 of the Act. 
Section 4 of the Act, as pointed out, 
intends to extinguish the existing debt 
of the debtor within the meaning of 
the Act and to take away the right 
of the creditor to recover the said 
debt from the debtor. That being so, 
the non obstante clause occurring in 
S. 4 of the Act, cannot be interpreted 
in such a manner so as to exclude the 
applicability of the provisions contain- 
ed in the proviso to S. 58 (c) of the 
T. P. Act, to the proceedings under 
the Act. Hence, the contention of Sri 
Radhakrishna, the learned counsel for 
the 3rd respondent, that in view of 
the non obstante clause occurring in 
S., 4 of the Act. it was open for the 
Sub-Divisional Magistrate to go behind 
the sale deed and enquire into the 
application in order fo find out whe- 
ther the transaction in question was, 
in reality, a sale or mortgage, cannot 
at all be accepted. If the Legislature 


Magistrate, Sakaleshpur 


AI. RR, 


intended to exclude the application of 
the provisions contained in the proviso 
to S. 58 (c) of the T., P, Act, then 
there would have been a provision in 
the Act enabling the authorities func 
tioning under the Act, to re-open tha 
transaction of sale in order to find out 
whether the transaction was, in real- 
ity, a sale or mortgage, In fact, such 
a provision is found in S, 23 of the 
Karnataka Agricultural Debtors Re- 
lief Act, 1966. In the absence of any 
such provision, it is not possible to 
accept the contention of Sri Radha- 
krishna and to hold that the provisions 
contained in the proviso to S, 58 (c) of 
the T. P. Act, are excluded from ope- 
ration in respect of cases falling under 
S, 4 of the Act, 


1%. Clauses {e} and (f) of S, 4 of tha 
Act, in clear terms provide that the 
authorities functioning under the Act, 
having jurisdiction over the placa 
where the debtor resides in the casa 
of pledges and where the mortgaged 
property is situated in the case of 
mortgages shall be entitled to deal 
with every moveable property pledged 
by a debtor and every mortgage exe= 
cuted by the debtor in favour of the 
creditor. Therefore, it is clear that in 
the absence of any pledge or a deed 
of mortgage, the authorities exercising 
power under cls. (e) and (f) of S. 4 
of the Act, shall not have jurisdiction 
to entertain the application, There must 
be a document evidencing the mort- 
gage executed by a debtor which is 
clear from cl. (f) of S, 4 of the Ach, 
which provides that every mortgage 
executed by the debtor in favour of 
the creditor shall stand redeemed, 
therefore, it is not open for the auth- 
orities exercising power under cl, (f) of 
S. 4 of the Act, in the absence of a 
mortgage deed to enquire into the 
application in order to find out whe- 
ther on the facts and circumstances of 
the case, there exists in substance, a 
mortgage, 


12. Sri Radhakrishna, fhe learned 
counsel for the 3rd respondent, soughê 
fo place reliance on the following 
passage from a decision of the High 
Court of Calcutta reported in AIR 1967 - 
Cal 351 (Banku Behari v, Kalyani 
Debi): 

“My attention has been drawn to 
the decision of the Supreme Court, 
reported in Chunchun Jha v. Ebadaê 
Ali, AIR 1954 SC 345 and to the sub- 
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sequent decisions of the same. Court, 
substantially to the same effect, 
Bhaskar Waman Joshi v. Shrinarayan 
Rambilas Agarwal, AIR 1960 SC 301 
at page 304 and Simrathmull v. 
Nanjalingiah Gowder, AIR 1963 SC 
1182 at page 1184 for the purpose of 
emphasising that, in view of the above 
two separate documents, no question of 
mortgage under the law, that is, 
under the T. P. Act, would arise in 


the instant case. That, however, as we. 


have said in our above judgment ILR 
(1965) 1 Cal 59, vide, in particular, 
pages 63-64, would not. conclude the 
matter, so far as the Bengal Money 
Lenders Act is concerned, and the 
learned Additional District Judge is 
right in treating our said decision as 
an authority for the proposition that 
even though invalid asa mortgage, 
the transaction may still be a “loan 
in substance” so as to be a ‘loan’ with- 
in the meaning of S. 2 (12) of the 
Bengal Money Lenders Act.” 


In this connection, Sri B. Vedanta 
Iyengar, the learned counsel for 
petitioner in writ petition 10820 of 
1976, which was also heard along with 
this writ petition; submitted that the 
aforesaid decision is not applicable to 
the facts of the present case inasmuch 
as S. 37 (a) of the Bengal Money Len- 
ders Act specifically provided for re- 
opening the transaction of sale in 
order to find out whether in reality 
there was a sale or mortgage, As al- 
ready pointed out, the Act in question 
does not provide for re-opening of a 
sale transaction. Further, while dealing 
with the cases falling under cls, (ef 
and (f) of S. 4 of the Act, it is not 
necessary to go into the question as to 
whether there is, in substance, a debt 
as per the definition of the word 
“debt” found in S. 3 (b) of the Act, 
-finasmuch as both in the case of a 
pledge and a mortgage, there will be 
a debt and there will be a relation- 
ship of creditor and debtor. Therefore, 
in respect of the cases falling under 
cis. (e) and (f) of S.4 of the Act, it is 
not necessary to find out whether 
there jis, in substance, a debt. Thus the 
aforesaid decision of the Calcutta High 
Court is not of any assistance and is 
not applicable to the facts of the case 
on hand. 


13. Sri, Radhakrishna, the learned. 
counsel for the 3rd respondent, relied 
_ 1980 Karnataka/11 IX G—24- 
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Amir Bee: v.. Sub-Divni.-Magistrate, Sakaleshpur 
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upon a Full Bench decision of- this 
Court reported in (1964) 1 Kant LJ 
254: (AIR 1965 Mys 54), (Dasappa v. 
Jogiah). It is to be pointed out that 
the said decision is not applicable to 
the facts of the present case inasmuch 
as the two questions that were consi- 
dered in the aforesaid decision, are as 
follows: l 

“i. Whether the provisions of S. 5 
of the Mysore Agriculturists Relief 
Act apply only to transactions which 
took place at any time within a 
period of 6 years before the Act was 
extended to the local area concerned 
or whether those provisions are also 
applicable to transactions entered into 
subsequent to such extension ? 


“2, Whether the above provisions 
have ceased to be operative after the 
introduction of the Central Evidence 
Act and Central Transfer of Property 
Act to Mysore, as being contrary to 
the provisions of those enactments?” 
It is very pertinent to note that §. 5 
of the Mysore Agriculturist’s Relief 
Act (18 of 1928) provided for deter- 
mining the nature of transaction and to 
admit evidence of an oral agreement 
or statement, Therefore, the said 
decision is of no assistance to the 
gee counsel for the 3rd respon- 
ent, 


14. Accordingly, the second question 
is also answered in the negative, 


W. P, No, 10820 of 1976 


15. In this writ ‘petition, the peti- 
tioner has challenged-- the correctness 
of the order passed by the Sub-Divi- 
Sional Magistrate, Bangalore Sub-Divi- 
sion, Bangalore, in No. MAG.2/76-77, 


dated 22-6-1976, allowing the appli- 
cation filed by the 2nd respondent 
under S. 4 (f) of the Act, 

16. It is not in dispute that the 


2nd respondent sold the property in 
question . bearing Site No. 15, A. K, 
Colony, Suddaguntapalya, to the peti- 
tioner for Rs. 8,000/- under a registered 
sale deed dated 10-9-1973 and on the 
same date, the petitioner had also 
executed an agreement of reconveyance 
in favour of the 2nd respondent 
agreeing to reconvey the property in 
favour of the 2nd respondent provided 
the 2nd respondent pays the amount 
as mentioned in the sale deed within 
five years along with the amount spent 
on repairs of the house and also the 
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interest on the amount spent on re- 
pairs. There is also a further recital 
in the said document that if the 2nd 
respondent fails to pay the amount as 
mentioned in the agreement of recon- 
veyance, the transaction shall be treat- 
ed as absolute sale and the agreement 
of reconveyance shall be treated as 
cancelled, l 


17. Sri Rego, the learned counsel 
for the 2nd respondent, submitted 
‘that the decision rendered on the 
aforesaid two questions, cannot at all 
be applied tc this case inasmuch as in 
the instant case, in the agreement of 
reconveyance itself, it has been stated 
that on the failure to perform the 
conditions mentioned in the agreement 
of reconveyance, the transaction shall 
be treated as absolute and not other- 
wise. Therefore, the learned counsel 
submitted that the parties did not in- 
tend to treat the first document as a 
document evidencing the sale, as such, 
the earlier document which purports 
to be a sale cannot be considered as a 
sale in view of the recitals contained 
in the agreement of reconveyance, and 
the first document should be regarded 
as mortgage by conditional sale. It has 
been pointed out in the preceding 
paragraphs that the provisions contain- 
ed in the proviso to S. 58 (c) of the 
T. P. Act, are applicable and as such, 
the document Exhibit-A (sale deed) 


cannot be read as a mortgage by con~. 


ditional sale in view of the fact that 
the recitals regarding reconveyance are 
found in ‘a separate document of 
agreement of reconveyance and not in 
the document which has effected or 
purported to effect the sale. Therefore, 
the contention advanced by Sri Rego, 
the learned counsel for the 2nd respon- 
dent, cannot at all be accepted. 


18. Sri Rego, learned counsel for 
the 2nd respondent, contended that 
though the petitioner had purchased 
the entire property for Rs. 8,000/-, 
subsequently, he also sold a portion of 
the schedule property under a register- 
ed sale deed for Rs, 8,500/- to another 
person and this circumstance goes to 
indicate that the transaction was a 
mortgage by conditional sale and not 
a sale as otherwise the entire pro- 
perty would not have been sold for 
Rs. 8,000/-. This argument is nothing 
but an attempt to overcome the effect 
of the proviso to S. 58 (c) of the T.P, 
Act, The very object of the said pro- 


Amir Bee v. Sub-Divnl, Magistrate, Sakaleshpur 


order to find 


A.I. R. 


viso is to do away with the enquiry 
into the nature of the transaction in 
out whether the docu- 
ment is one of mortgage by condi- 
tional sale or sale. Therefore, the sub- 
mission made by Sri Rego cannot at 
all be accepted, 


19. Thus, it is clear that the docu- 
ment executed by the 2nd respondent 
being one of sale merely because there 
is an agreement of reconveyance exe- 
cuted by the petitioner, the document 
of sale cannot be treated as mortgage 
by conditional sale so as to give juris- 
diction to the Sub-Divisional Magis- 
trate to enquire into the matter, Con- 
sequently, the order passed by the 
Sub-Divisional Magistrate is without 
jurisdiction and the same is liable to 
be quashed, 


20. Writ Petn. No. 8353 of 1976: 
In this petition, the petitioner who has 
purchased the premises bearing Muni- 
cipal No, 208, in Temple Sireet, Saka- 
leshpur, Hassan District, from the 2nd 
respondent, has challenged the correci- 


ness of the order passed by the Sub- 
Divisional] Magistrate, Sakaleshpur, in 
Case No, DRO. PRS. 12/76-77 dated 


29-7-1976, allowing the application filed 
by the 2nd respondent under S. 4 (1) 
of the Karnataka Debt Relief Act. 

21. It is not in dispute that the 2nd 
respondent had executed a registered 
sale deed dated 4-6-1969 in favour of 
the petitioner transferring the pro- 
perty in question for Rs. 10,500/-. On 
the same date, the petitioner and her 
husband both together have executed 
an agreement of reconveyance in 
favour of the 2nd respondent agreeing 
to reconvey the property in question on 
payment of the amount of Rs. 16,500/- 
and also the interest at the rate of 
12% per annum. 


22 During the course of this order, . 
it has already been held that in view 
of the provisions contained in the pro- 
viso to S, 58 (c) of the T. FP. Act, it 
is not open to read both the documents 
together and hold that the transaction 
is a mortgage by conditional sale. 
However, Sri S. VY. Shama Rao, the 
learned counsel for the 2nd respon- 
dent, submitted that it was open for 
the Sub-Divisional Magistrate to find 
out whether there was a mortgage as 
aceording to the learned counsel, a 
reading of both the documents toge- 
ther would lead to an. inference that 
the transaction was a mortgage, there- 
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fore, on being found that 2nd respon- 
dent was a debtor within the meaning 
of the Act, the Sub-Divisional Magis- 
trate had jurisdiction to grant the re- 
lief, He also further submitted that in 
view of the agreement of reconveyance 
executed by the petitioner and her 
husband on the same date agreeing to 
reconvey the proper:y on payment of 
the sale consideration plus the interest 
thereon; and specially in view of the 
recitals contained in the agreement of 
reconveyance regarding the payment of 
interest, it was submitted that the 
amount paid under the sale deed was 
a loan and the parties intended to 
create a mortgage by conditional sale 
only and not a sale as such. Hence, it 
was submitted that the order passed by 
the Sub-Divisional Magistrate is not 
liable to be interfered with, 


23. The document Exhibit-A is a 
sale out and out. As far as Exhibit-B 
is concerned, it is an agreement of re- 
conveyance, under which the petitioner 
and her husband have agreed to recon- 
vey the property sold under the sale 
deed Exhibit ‘A’ on payment of the 
sale consideration plus the interest. It 
is also stated in the agreement that 
the consideration amount was taken as 
a loan. In view of the fact that the 
conditions of reconveyance are not con- 
tained in the document of sale itself 
and as the same are found in the 
other document, it is not open to hold 
on the basis of the recitals contained 
in the agreement of reconveyance that 
the transaction was one of mortgage by 
conditional sale. It will be contrary to 
the provisions contained in the proviso 
to S. 58 (c) of the T. P. Act. This as- 
pect of the matter has already been 
dealt with in the preceding para- 
graphs of this order. The existence of 
mortgage executed by the debtor is a 
condition precedent for the exercise of 
jurisdiction under S. 4 (£) of the Act, 
which provides that every mortgage 
executed by the debtor in favour of 
the creditor shall stand redeemed and 
the mortgaged property shall be re- 
leased in favour of the debtor. In the 
absence of any such document, it is 
not open for the Sub-Divisional 
Magistrate to go behind the document 
of sale and to enquire into the matter 
and to find out by extrinsic evidence 
as to whether there is, in substance, a 
mortgage. That being so, the aforesaid 
contention of Sri Shama Rao, cannot 
be* accepted, E l 
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24. In view of the fact that the 
transaction was one of sale, the order 
passed by the Sub-Divisional Magis- 
trate is without jurisdiction. Conse- 
quently the same is liable to be 
quashed, 


25. For the reasons stated above, all 
the three writ petitions are allowed. 
The order dated 28-10-1976 passed by 
the Sub-Divisional Magistrate, Saka- 
leshpur Sub-Division, Sakaleshpur in 
No. DRC.132/1976-77 produced in Ex. B. 
in W. P. No, 410/77, the order dated 
22-6-1976 passed by the Sub-Divisional 
Magistrate, Bangalore, in No. MAG, 2 
of 1976-77, produced as Exhibit-G in 
writ petition No. 10820 of 1976 and the 
order dated 29-7-1976 passed by the 
Sub-Divisional Magistrate, Sakaleshpur 
Sub-Division, Sakaleshpur, in Case No. 
DRO.PRS.12/76-77, produced as Exhi- 
bit-C in writ petition No. 8353 of 1976, 
are hereby quashed. Rule is made ab- 
solute, 


Ordered accordingly. 
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Karnataka State Road Transport Corpo- 
ration, Bangalore, Petitioner v. The Re- 
gional Transport .Authority, Chitradurga 
and another, Respondents. 


Writ Petn. No. 4854 of 1976, D/. 46 
1980. 


Motor Vehicles Act (1939), S. 68F (1A), 
(1B) — Application for temporary permit 
under S. 68F (IA) by State Transport 
Corporation in respect of route incorporat- 
ed in draft scheme — Duration of permit 
cannot be restricted to one year only. 


Where the State Transport Corporation 
applied for a temporary permit under 
S. 68F (1A) in respect of a route incor- 
Hattie in the dratt scheme, till the pub- 
lication of the approved scheme, it was 
not open to the R. T. A. to restrict the 
duration of the permit to one year only. 

(Para 1) 


The permit granted under S. 68F (1A) 
read with S. 68F (1B) is to be operative 
until the grant of the permit to the Cor- 

oration under sub-sec. (1) of S. 68F on 
the publication of the Scheme under Sub- 
sec. (3) of S. 68D or if the scheme is not 
published under S. 68D (8), until 
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the expiration’ of the one week . from the 


is made. 


date on‘ which the order ‘under S. 68D 8 


(Para 1 


ORDER :— In this petition under Arti- 
cles 226 and 227 of the Constitution, the 
petitioner has challenged the resolution 
passed in Subject No. 7/75 by the first re- 
spondent granting temporary permit to 
the petitioner under 
Motor Vehicles Act (hereinafter referred 
to as the Act), to the extent it restricts the 
permit for a period of one year. It is not 
in a that the State Government has 
published a draft scheme under S. 68C of 
the Act, known as ‘Chitradurga-Davangere 
Draft Scheme. The route in question, 
namely, Malebennur to Chitradurga and 
back via Harihara, Davangere and Bha- 
ramasagar is one of the routes notified in 
the Draft Scheme. The petitioner being a 
State Transport Undertaking, made an 
application under S. 68F (1A) of the Act, 
for grant of a temporary permit on the 
aforesaid route during the period from the 
publication of the Draft Scheme till the 
Hamat of the approved scheme. The 

rst respondent, ve amg the permit, 
has restricted it to a period of one year. 
The permit granted under S. 68F (1A) read 
with S. 68F (1B) of the Act, is to be ope- 
rative until the grant of the permit to the 
petitioner under sub-sec. (1) of S. 68F of 
the Act on the publication of the Scheme 
under sub-sec, (3) of S. 68D of the Act, or 
if the scheme is not published under 
S. 68D (8), until the expiration of the one 
week from the date on which the order 
under S. 68D (2) is made. That being so, it 
was not at all open for the 2nd respondent 
to restrict the permit for a period of one 
year. The duration of the pr ares per- 
mit issued under S. 68F (1A) of the Act, is 
regulated by the provisions contained in 
S. 68F (1B) of the Act, itself. Therefore, 
restricting the permit for a period of one 
year is not called for. Accordingly, the 
resolution passed by the second -respon- 
dent in Subject No. 7 of 1975 in so far it 
relates to restricting of the permit for a 
period of one year is hereby quashed. 
The permit granted to the petitioner 
under S. 68F (1A) of the Act, will be ope- 
rative as per the provisions contained in 
S. 68F (1B) of the Act. 


Petition allowed. 


’ Nagabhushanam Traders v. State 


S. 68F (1A) of the © 


A. J. R. 
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-M, P. CHANDRAKANTARAJ URS, J. 


M/s. Nagabhushanam Traders and etc. 
Petitioners y. State of Karnataka and 
others, Respondents. 


Writ Petns. Nos. 3460 and 8461 of 1989, 
D/- 27-2-1980. 


(A) Constitution of India, Art. 226 — 
Claim in the nature of damages determin- 
able in a properly framed suit could not 
be agitated under Art. 226. 

The writ petition claiming refund of 
rental which relates to days the liquor 
shop remained closed pursuant to the 
directions of the Government or the Ex- 
cise Authorities held was not maintainable 
as the claim was in the nature of damages 
the extent whereof could be determined 
after proof in a properly framed suit. 

(Para 9) 


(B) Constitution of India, Sch. VH, 
List H, Entry 8 — No fundamental’ right 
to trade in liquor — State’s power under 


-` Entry 8 extends beyond regulatory powers 


— Directions to keep liquor shops closed 
on particular days valid. | 


There is no fundamental right to trade 
in liquor and the power of the State 
under Entry 8 of List II in the Seventh 
Sch. to the Constitution is not merely re- 
gulatory but extends beyond it and the 
State can even exercise its police powers 
as the intoxicants are dangerous commodi- 
ties in a Society. Therefore the orders by 
the State to keep the liquor shops closed 
on stated days would be valid. AIR 1975 
SC 1121 and AIR 1967 SC 1868, Foll. 

(Para 4) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1121: 1975 Tax LR 1569 4 
ATR 1967 SC 1868 4 


Murlidhar Rao, for Petitioners. 


ORDER :— In these two petitions, the 
petitioners who are licensed traders for 
vending potable liquor in the Districts of 
Gulbarga and Belgaum respectively, being 
aggrieved, by the directions of the State 
Government and other authorities under 
the Karnataka Excise Act, to close down 
their. shops on the first of every calendar 
month and on other specified dates by ex- 
a order, have sought for a mandamus 

om this Court directing that the respon- 
dents dre bound as a matter of duty to re- 


‘turn to the petitioners the rental charged 


for the days on which shops have been 
closed pursuant to the directions as the 
licence issued to them clearly provided 
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for licence bein epee throughout the 
period for which ‘the licence was valid. 

2. There are ‘two reasons why this 
Court in exercise of its jurisdiction under 
Art, 226 of the Constitution cannot grant 
such a relief. 


3. The first is that the refund claimed 
of that part of the rental which relates to 
the dates on which the shops were asked 
to be closed by the directions of the State 
Government and other authorities under 
the Karnataka Excise Act is in the nature 
of damages which has to be established 
after proof in a properly framed suit and 
filed in a competent court of civil jurisdic- 
tion, This court cannot, in that circum- 
stance, entertain the application under 
Art, 226 and investigate and examine the 
extent of damage that may have been suf- 
fered by the petitioners. 

4, There is another reason for reject- 
ing the prayer of the petitioners. The Sup- 
reme Court has held, and very firmly, 
that right to trade in liquor is not a 
fundamental right (See AIR 1975 SC 
1121) expressly overruling the earlier rul- 
ing of the Supreme Court in Krishan 
Kumar Narula’s case (AIR 1967 SC 1868). 
It has been further held that the power of 
the State under Entry 8 of List II in the 
Seventh Sch. of the Constitution is not 
merely regulatory, but extends beyond the 
regulatory power and the State is capable 
of exercising its police powers as the in- 
toxicants are dangerous commodities in a 
Society. It is, obvious, that the orders 
issued by the State and its Officers is not 


only in consonance with the exercise of. 


such police powers, but also in conformity 
with the directive principles of State 
Policy to be found in Part IV of the Con- 
stitution. l 
5. For the above reasons, the petitions 
are liable to be rejected without rule be- 
ing issued and they are so rejected. 
Petitions dismissed. 
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M. P. CHANDRAKANTARAJ URS, J. 

Sri Srinivasa Educational Society, Regd., 
Gnana Tharagini Girls High School, Hos- 
kote, Petitioner v. The Chief Secretary, 
Youth and Education Department, Govt. 
of Karnataka, Bangalore and others, 
Respondents. f 


oas Petn. No. 4873 of 1979, D/- 12-2- 


: (A) Constitution of India, Art. 226 — 
Petitioner society was deprived of School 
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G. T. Girls High School; Hoskote v. State 
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management solely on basis of inference 
reached by State Education authority — 
Order held was in breach of rules of na- 
tural justice. | (Para 5) 


(B) Karnataka Societies Registration Act 
(17 of 1960), S. 27-A (1) — Appointment of 
Administrator possible only after an em 
quiry. (Constitution of India, Art. 226). 

The State Government's power to ap- 
point an Administrator for a society under 
S. 27-A could be exercised only after an 
enquiry into the shortcomings in the pro- 
per management of the society concern- 
ed. Where no such enquiry was held and 
the school affairs were transferred to an- 
other society formed for the particular 
purpose at the instance of a few politi- 
cians, the order was held to be clearly 
mala fide. (Paras 6 and 7) 


B. H. Katarki, for Petitioner; A. Puranik, 
Addl. Govt. Advocate, for Respondent 
Nos. 1 and 2. 


ORDER :— The petitioner is an Educa- 
tional Society registered under the Karna- 
taka Societies Registration Act, 1960, 
(hereinafter referred to as the Act). It was 
running Gnana Tharagini Girls High 
School at Hoskote from the academic 
year 1972-78. The said School was given 
recognition and: also aided under the 
Grant-in-Aid Code of the Government of 
Karnataka in the Department of Education 
pertaining to High Schools. It is alleged 
by the petitioner-Society that on account 
of some politically motivated representa- 
tions made by the Teachers and a few 
other politicians, the 2nd respondent- 
Director of Public Instruction visited 
Hoskote and thereafter the 2nd respon- 
dent Director of Public Instruction passed 
the impugned order, operative portion of 
which is as follows: l 


“Sri Srinivasa Education Society regis- 
tered under the Societies Registration Act 
exists only for name sake. This inference 
has been established by the Joint Director 
of Public Instruction, Bangalore Division, 
Bangalore, also in his letter No. GAD 2461 
PRM 110/77-78 dated 28-7-1977. There- 
fore, the newly constituted management 
of Shri Hoskote Education Society is re- 
cognised for purpose of running Gnana 
Tharagini Girls High School, Hoskote 
and to draw the grants sanctioned to it 
already.” 


2. The ue Director of Public In- 
struction, Rural District, Bangalore, is also 
permitted to approve the appointments of 
the staff of the above school; which are 


in order. . - 
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Ninge Gowda 

Draft approved by the Sd/- 24-4-79, 
Director oF public 4 : 

Instruction for Director.” 


2. Aggtieved by the said order, the 
Society has moved this Court for redress 
under Art. 226 of the Constitution having 
no other alternative remedy. 


3. In spite of several opportunities 
riven, no statement of objections has been 
filed on behalf of respondents 1, 2 and 8. 
The main an on which the impugned 
erder which is at Exhibit-H is challenged 
is that the said order has been passed 
without an opportunity being given to the 
petitioner-Society. 

4. The learned counsel appearing for 
the petitioner-Society has her em- 
P the fact that what has been done 
by the impugned order is to transfer the 
assets of the Society to the 8rd respon- 
dent-Society without having recourse to 
the procedure prescribed for such action 
under the Act. 


5. In the absence of any return filed 
by the respondents and having regard to 
the language of the impugned order itself 
which says in clear, unmistakable terms 
that the petitioner-Society existed only 
for name sake and that had been establish- 
ed by inference by the Joint Director of 
Public Instruction is indicative that no op- 
on was ever given to the petitioner- 
Society of being heard in regard to the 
representation made against it by those 
who made such representations. Refer- 
ence to such representation has been made 
-lin the impugned order in the preamble 
portion of it. On this score alone, the peti- 
tioner is bound to succeed, as the ag 
ed order was passed in violation of Rules 
of natural justice and therefore is liable 
to be struck down. 


6. It is useful to notice that under the 
j rovisions of Sec. 27-A of the Act, the 
jState Government is empowered to ap- 
point an Administrator in certain circum- 
stances mentioned in sub-ser. (1) of Sec- 
tion 27-A of the Act. Even that power can 
be exercised only after there has been an 
enquiry. 

7. In the present case, it is obvious 
that no such enquiry has been held under 
S. 27A of the Act nor an Administrator 
appointed under that provision for any 
hortcomings in the proper management 
of the petitioner-Society’s affairs. On the 
other hand, what has been accomplished 
by the order in effect is to transfer the 
assets of the .petitioner-Society to another 
Society formed for the sole purpose of 
entrusting the management of the School 


y. Jayamma A.I. R 


at the instance of a few politicians. It is 
apparent from the perusal of the order, 

at the Director of Public Instruction 
visited Hoskote and discussed the repre- 
sentation with the Municipal President 
and the Member of the Legislative As- 
sembly from that constituency and decid- 
ed to hand-over the management of the 
School to a new Society to be headed by 
the Member of the Legislative Assembly 
at the relevant time. The entire action ap- 
pears to have been motivated by the poli- 
tical mala fides which have been speci- 
fically alleged by the petitioner-Society. 
The action of the Department is not only 
high-handed and contrary to law but also 
appears to have been at the instance of 

ose who had political influence and 
such improper exercise of power by the 
authority should be strongly condemned 
by Courts and I have no hesitation to do 
so in the instant case. The 2nd respondent 
has acted far in excess of the power vest- 
ed in him and for extraneous considera- 
tion than the one for which he has been 
entrusted with such power and jurisdic- 
tion. The petitioner-Society succeeds, the 
impugned order at Exhibit-H is quashed 
and the respondents shall pay the costs of 


the petition. Advocate’s fee is fixed at 
Rs. 250/-. Accordingly, rule is made 
absolute. A writ of certiorari will issue 


quashing the impugned order. 
Petition allowed. 


AIR 1980 KARNATAKA 166 
K. JAGANNATHA SHETTY, J. 
Ninge Gowda, Petitioner v. 
Jayamma and others, Respondents. 
a Petn. No. 8916 of 1979, D/- 29-1- 


Smt. 


Karnataka Prevention of Fragmentation 
and Consolidation of Holdings Act, 1966 
(1 of 1967), Ss. 6, 4, 5 — Sale of fragment 
of a land — Whether prohibited. 


It is clear from the provisions of S. 6 
that what has been prohibited is a trans- 
fer or partition or a sub-division so as to 
create a fragment. If the land was already 
a fragment, S. 6 cannot be a bar. 

There is also another reason in support 
of the alienation. The land as a fragment 
was not notified as required under S. 4 (2) 
so as to fall within the scope of S. 5. 
Therefore, the alienation cannot be found 
fault with. (1964) 1 Mys LJ 166, Foll. 

(Para 3) 
Cases Referred: Chronological Paras 
(1964) 1 Mys LJ 166 3 
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R. J. Babu, for Petitioner; Chandra- 
shekhariah, for Respondent Nos. 1 to 4. 


ORDER :— One Rame Gowda got by a 
partition an extent of land measuring 30% 

ntas in Survey No. 161/1A of China- 
curali Monee Pandavapura Taluk. Out of 
that, he sold 18 guntas of land to the peti- 
tioner Ninge 
deed dated 16th Aug., 1975. Thereupon, 
the wife and three children of Rame 
Gowda presented‘ a petition before the 
Deputy Commissioner, Mandya under 
S. 89 of the Karnataka Prevention of 
Fragmentation and Consolidation of Hold- 
ings Act, 1966 (“the Act”). Without even 
a notice to the petitioner, the Deputy 
Commissioner held that the sale was void 
because the land sold was a fragment as 
defined under the said Act. The petitioner 
unsuccessfully challenged the order of the 
Deputy Commissioner before the Karna- 
taka Appellate Tribunal. The Tribunal no 
doubt, held that the Deputy. Commissioner 
ought not to have made the order without 
hearing the petitioner. Yet it confirmed the 
order of the Deputy Commissioner on the 
sole ground that there was no valid de- 
fence for the petitioner in the case. It 
held that the alienation made by Rame 
Gowda was in clear transgression of the 
provisions of S. 6 of the Act. | 

The validity of these orders is called 
into question in this writ petition. 

2. It is now not necessary to consider 
whether the order of the Deputy Commis- 
sioner was void because it was made with- 
out any notice to the petitioner. In the 
appeal, the petitioner had an adequate 
opportunity. The Tribunal has considered 
the case on merits after hearing counsel 
on both sides. Therefore, I straightway 
go into the merits of the matter. 


3. The Tribunal has held that.the alie- 
nation made by Rame Gowda was contrary 
to S. 6 of the Act. S. 6 is in the following 
terms ; 

“6. Fragmentation Prohibited. — No 
land in any area shall be transferred or 
partitioned or sub-divided so as to create 
& fragment.” l 

It is clear from the above provision that 
what has been prohibited is a transfer or 
partition or a sub-division so as to create 
a fragment. If the land was already a 
fragment, S. 6 cannot be a bar. This may 
sound illogical, but law is not logic. That 
is also the view taken by a Bench of this 
Court in Chayappa Santammappa v. 
Mohamad Hasan ( 1 1 Mys LJ 166 at 
p. 169). There is also another reason in 
suppert of the alienation. The land as a 
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Gowda by a registered sale 


Authority, K. E. Board Kant. 167 


fragment was not notified as required 
ander S. 4 (2) so as to fall within the scope 
of S. 5 of the Act. Therefore, the: aliena- 
tion cannot be found fault with. 

4. In the result, the rule is made ab- 
solute and the impugned orders are quash- 
ed. In the circumstances, however, l 
make no order as to costs. 

Rule made absolute- 


AIR 1980 KARNATAKA 167 

M. P. CHANDRAKANTARAJ UBS, J. 

V., Durgappa, Petitioner v. The Chief 
Engineer and Disciplinary Authority, Kar- 
nataka Electricity Board, Bangalore and, 
others, Respondents. 

Writ Petm. No. 17879 of 1979, D/- 
28-1-1980., 

Constitution of India, 
Domestic enquiry and order imposing 
pany — Re to condone delay in 

mg appeal — No interference under 
Art. 226 with the order made in exercise 
of discretionary power by proper authority 
cn application of its mind. 

_ Since every day’s delay in filing an ap- 
peal had to be explained b e person 
ilty of laches, an order refusing to con- 
one the delay in filing the appeal passed 
by the proper authority in exercise of the 
discretion vested in it and on application’ 
of mind held could not be disturbed in a 
writ proceeding. (Para 3) 

y. S. Gunjal, for Petitioner. 

ORDER :— Petitioner Durgappa, who 
is an employee of the Karnataka Electricity 
Board, was working as Supervisor. How- 
ever, disciplinary action came to be taken 
against him and after due enquiry the 
Disciplinary Authority passed an order 
whereby he was demoted to the post of 
operator in the services of the Board and 

o he was inflicted with the penalty of 
not being considered for promotion for a 
further period of 8 years. That order is 
produced at Exhibit ‘A’ to the petition. 

2. In accordance with the relevant 
rules applicable to his service conditions 
under the Board he. preferred an appeal 
on 25-8-1978 against the order at Exhibit 


Art. 226 — 


| ‘A’, dated 12-1-1978. While that appeal 


was kept in abeyance he made a repre- 
sentation dated 3-10-1978 explaining the. 
delay in filing the appeal beyond a period: 
of 30 days prescribed for lodging such ap- 

als. The appellate authority, viz., the 

airman, Karnataka Electricity Board, 
rejected the appeal on the sole ground 
that the appeal was barred by time 
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_ and the petitioner had not explained the 
delay beyond 5-6-1978. 


3. It is well settled principle of law 
that in cases where Law of Limitation is 
attracted each and every day’s delay is to 
be explained by the person who is guilty 
of laches. The view taken by the 2nd re- 
spondent Chairman, while rejecting the 
memorandum of appeal on grounds of 
limitation is legally correct. The learned 
Counsel appearing for the petitioner does 
not really question the legality of the 
order impugned at Exhibit “H’ passed by 
the 2nd respondent, but has asserted that 
he ought to have taken the totality of the 
circumstances and should have condoned 
the delay on the part of the petitioner. So 
long as the discretionary power vested in 
the proper authority has been exercised 
by proper application of mind, this Court 
under Art. 226 of the Constitution cannot 
interfere with that discretionary exercise 
of power. In this view of the matter peti- 
tion is dismissed without rule being issued. 

Petition dismissed. 


AIR 1980 KARNATAKA 168 
G. N. SABHAHIT, J. 


M/s. Republic Medico Surgical Com- 
pany, Bangalore, Appellant v. Union of 
India and another, Respondents. 

Misc. First Appeal No. 174 of 1978, D/- 
13-8-1979. 

Civil P. C. (1908), S. 20 — Contract Act 
(1872), Ss. 4, 2, 3 — Breach of contract — 
Cause of action — Mere making of offer 
does not form part of cause of action. 


The contract is completed when an 
offer made is accepted. It is the accept- 
ance that gives rise to the cause of action 
and not merely an offer. In a suit the 
cause of action will consist of making of 
the contract and its breach at the place 
where it is to be performed. Therefore, a 
suit for breach of contract can, at the 
option of the plaintif be brought either 
at the place where the contract was made 
or at the place where the breach was 
committed. It can also be said that the 
place where money is to be paid or goods 
are to be supplied are also the places 
where parts of the cause of action arise; 
but, certainly not the place where offer 
is made. AIR 1966 SC 543, Rel. on. 

(Para 8) 
Cases Referred: Chronological Paras 
AIR 1966 SC 548 9 

C. V. Subba Rao, for Appellant; B. 

Ramachandra Rao, for Respondents. 


KW/BX/F539/79/KSS/RSK 


JUDGMENT :— This appeal is by the - 

a Company and is directed against 

e order dated 12th Sept. 1975 passed by 

the Principal Civil Judge, Bangalore City 

i ae No. 1 in O. S. No. 150 of 1972 on 
e. 


2. The plaintif instituted the suit for 
recovery ot balance of the price towards 
silt equipages supplied to the 2nd defen- 
dant in Bhuvaneshwar. The defendant 
No. 2 raised the contention that the Court 
in Bangalore had no territorial jurisdiction 
to entertain the suit. That is the subject- 
matter of issue No. 1 which was set down 
for hearing as preliminary issue. 

3. The learned Civil Judge appreciat- 
ing the evidence both oral and docu- 
mentary adduced before him, came to the 
conclusion that no part of the cause of 
action took place in Bangalore and as 
such the Court in Bangalore has no juris- 
diction to entertain the suit and accord- 
ingly he ordered the return of the plaint 
for presentation before a competent Court. 
Aggrieved by the said order, the plaintif 
has come up in appeal before this Court. 

Section 20, C.:P. C. no doubt states, 
“Other suits to be instituted where defen- 
dants reside or cause of action arises. 

Subject to the limitations aforesaid, every 
suit shall be instituted in a Court within 
the limits of whose jurisdiction— 

(a) & () | 

(c) The cause of action, wholly or 
part, arises.” 

4. It is the case of the _ plaintiff-com- 
pany that the tender was offered for supp- 
y of silt equipages to the Executive 
Engineer, Southern Gauging Division in 
Bangalore, but that it was addressed to 
the 2nd defendant. Ultimately his tender 
was accepted and he supplied the silt 
equipages for which, according to the 

laintiff, 2nd defendant was due the 
ance of price totalling to Rs. 32897.86 
i Accordingly, the plaintiff sued 
defendants in the court of 
the Principal Civil Judge, Bangalore 
City at O. S. No. 150 of 1972. The defen- 
dants on entering appearance pleaded that 
the Court of the Principal Civil Judge had 
no territorial jurisdiction to entertain and 

the suit for, according to them, no part 
of the cause of action arose within the 
limits of the Court of the Principal Civil 
Judge, Bangalore. . 
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5. The learned Counsel appearing for 
the appellants submitted that the learned 
Civil Judge was not justified in holding 
that no part of the cause of action took 
place within the territorial jurisdiction of | 
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principal Civil Judge, Bangalore City. Ac- 
cording to him the offer was made in 
Bangalore and as such, the learned Civil 
Judge ought to have held that part of the 
cause of action arose within the limits 
of Bangalore City. Hence he prayed that 
the appeal be allowed. 


6. As against that, the learned Counsel 
appearing for the respondents-defendants 
submitted that a mere offer cannot be 
considered as part of the cause of action 
and as such the Court in Bangalore City 
has no jurisdiction to entertain and try 
the suit. 

7. The sole point, therefore, that arises 
for my consideration in this appeal is whe- 
ther it can be stated that any part of the 
cause of action arose within the territorial 
limits of Bangalore Civil Court. 


It is 
rise to 





9. The Supreme Court of India in the 


case of Bhagwandas v. Girdharlal and 
ra (AIR 1966 SC 548), has laid down 
us: 


“Making of an offer at a place which 
has been accepted elsewhere does not 
form part of the cause of action in a suit 
for damages for breach of the contract. 
Ordinarily it is the acceptance of offer and 
intimation of that acceptance which re- 
sult in a contract. By intimating an offer, 
when the parties are not in the presence of 
each other; offeror is deemed to be mak- 
ing the offer continuously till the offer 
reaches the offeree. The offeror thereby 
merely intimates his intention to enter into 
a contract on the terms of the offer. The 
offeror cannot impose upon the offeree an 
obligation to accept, nor proclaim that 
silence of the offeree shall be deemed con- 
sent. A contract being the result of offer 
made by one party and acceptance of.that 
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very offer by the other, acceptance of the 
offer and intimation of acceptance by 
some external manifestation which the 
law records as sufficient is necessary.” 
., “Mere making of an offer does not form 
part of the cause of action for suit for 
damage for breach of the contract which 
ne resulted from acceptance of the 
offer. 

That being so, it is obvious that there is 
no substance in the submission made by 
the learned counsel for the appellant that 
the place where the offer is made is the 
place where part of the cause of action 
arose. 

10. In the instant case, the tender was 
addressed to the 2nd defendant in Bhu- 
vaneshwar. It was accepted by him in 
Bhuvaneshwar, as can be seen by Exhibit 
D. 1. Hence, the cause of action arose at 
Bhuvaneshwar. Further, the stipulation is 
that the goods shall be delivered at Bhu- 
vaneshwar and money shall be received 
at Bhuvaneshwar. Therefore, it is obvious 
that no part of the cause of action arises 
in Bangalore City. That being so, I have 
no compelling grounds to differ from the 
findings of the learned Civil Judge. The 
appeal fails and is dismissed. No costs. 


11. The plaintiff is given 8 months 


_time to take back the plaint and present 


it before the proper Court. 
Ordered accordingly. 


AIR 1980 KARNATAKA 169 
K. S. PUTTASWAMY, J. 


Chikkamuddu and others, Petitioners v. 
ae of Karnataka, and others, Respon- 
ents, 


Writ Petn. No. 5226 of 1979, D/- 12-7- 
1979. 


(A) Constitution of India, Art. 226 — 
Delay and laches — Municipal elections 
reaching last stage —- Calendar of events 
for election published by the State 
Same challenged after considerable delay 
and acquiscence — High Court refused to 
exercise extraordinary jurisdiction. — 

Where earlier calendar of events for 
holding elections of a Municipal Council 
was cancelled by the State Government; 
the same was given wide publicity; sub- . 
sequently a calendar of events for holding 
fresh elections was published and the last 
phase of elections viz. poll counting and 


=e 


declaration was reached, and the State had 


made all arrangements for holding elec- 
tions at considerable cost and time, a writ 
petition challenging as ultra vires the ac- 
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tion taken by the State Government in 


cancelling the earlier calendar of events 


and publishing the fresh calendar of events 
filed after considerable delay and acquis- 
cence to the action taken by the State, 
could not be entertained. Assuming that 
there was any merit in the contentions 
raised, it would cause great inj and 
harm to the State, the general public and 
others, without really conferring any 
benefit to the petitioners. (Para 
(B) Constitution of India, Art. 226 — 
Delay and laches — Determination of — 
No hard and fast rule can be laid down — 
Election matters — Even a days delay 
can be fatal. AIR 1967 SC 1074 and AIR 
1969 SC 125, Disting. (Para 9) 
(C) Precedent — A statutory provision 
declared valid by a Division Bench of 
High Court — Plea as to legislative com- 
petence not raised before it — Still deci- 
sion is binding on single judge and he 
cannot examine that plea. AIR 1963 SC 
151, Foll. (Para 10) 
(D) Constitution. of India, Pre. and: 
Sch. VII — Entries in Sch. VII — Inter- 
pretation of provisions of Constitution — 
Liberal construction must be given — 
Power to legislate includes subsidiary and 
ancilliary powers. (Para 12) 
(E) Constitution of India, Art. 14, 
Sch. VIL List II Entry 5 — Power to 
legislate im respect of matters connected 
with Local Government — Includes 
matters like constitution, elections, 
fixation of election programme a 
postponement of poll etc. — Sec 
tion 38 (1) of  Kamataka Mwn- 
cipalities Act is neither ultra vires powers 
of State legislature under Entry 5 of List H 
nor violative of Art. 14. (Karnataka Mumi- 
cipalities Act (22 of 1964), S. 38 (1)) (Sub- 
stituted by Amendment Act 83 of 1976). 
ILR (1978) 2 Kant 1772 and AIR 1953 SC 
375, Foll., AIR 1967 SC 1895, Disting. 


(Paras 12, 13, 14, 16) 
Cases Referred: logi P 


ILR (1979) 2 Kant 1772 10 
ILR (1979) 2 Kant 1685 16 
AIR 1969 SC 195: 1969 Lab IC 107 8,9 
AIR 1967 SC 1895: 15, 16 


AIR 1967 SC 1074 8, 

AIR 1968 SC 151 36, 16 
AIR 1961 SC 1731 16. 
AIR 1953 SC 375 5, 12 


AIR 1947 PC 72: EN. FCR 77 14 
AIR 1942 FC 17; (1942) FOR 17:48 Cri 
LJ 481 14 
G. B. Raikar, for Petitioners; ©. Shiva- 
ppa, Govt. Pleader, (for Nos. 1 and 2) and 
Padubidri Raghavendra Rao, (for No. 6} 
for Respondents. 


Chikkamuddu. v. State 


Å. E. R. 

ORDER :— At Kanakapura town of 
Bangalore District, there is a Town Muni- 
cipal Council (hereinafter referred to as 
‘the T. M. C.’) constituted and functioning 
under the provisions of the Karnataka 
Municipalites Act, 1964 aka Act 
No. 22/64) (hereinafter referred to as ‘the 
Act’). In Notification No. HUD 32. TML 
78 dated 10-3-1978, Government of Kar- 
nataka, in exercise of the powers con- 
ferred on it by S. 18 of the Act, issued a 
preliminary or draft. Notification propos- 
ing to determine the territorial constituen- 
cies of the T. M. C. as set out in that Noti- 
fication. On a consideration of the objec- 
tions if any filed, Government in its Noti- 
fication No. HUD 32 TML 78 dated 25-4- 
1978 determined the territorial constituen- 
cies of the T. M. C. In the said Notifica- 
tion, the T. M. C. was divided into 4 
Divisions consisting of 19 members to be 
elected from various divisions as detailed 
hereunder:— 


Division No, of seats No. of seats No. of seats 
Ne. allotted, 


reserved for reserved for 
S, C. wWwOMmen. 
I & = 1 
pail 5 1 iiu 
Wy & 1 zamn 
IV 5 ` —_ } 
On. the basis of the aforesaid determina- 
tion of the constituencies, action was 


taken by the authorities for holding elec- 
tions to the F. M. C. On 26-4-1978, res- 
pondent No. 2 issued the calendar of 
events specifying the ag dates for 
holding elections to the T. M. C.: 


I) 264-78 Receipt of nominations. 
to 
3-5-78 
Sy 55-78 Scrutiny of nominations. 
A 8-5-78 Last date for withdra- 
wal of nominations, 
4) 28-5-78 Date of poll. l 
29-5-78 Scrutiny and counting of 
votes. 


In response to the aforesaid calendar of 
events, petitioner No. 1 and several others 
filed their nominations from the various 
Divisions of the T. M. C. At the time of 
scrutiny, the nomination paper of peti- 
tioner No. 1 and: several others which. 
were found to be valid, were accepted by 
respondent No. 2. On the last day for 
withdrawal of nominations, petitioner 
No. 1 and several: others did not withdraw 
their nominations and their number being 
in excess of the number of seats of the 
four Divisions, a poll had te be held on 
98-5-1978. But before that i. e. on 25-5- 
1878, Government ef Karnataka in exer- 
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cise of the wers conferred on it by 
sub-sec. (1) of S. 88 of the Act by Notifica- 
tion No. HUD 25 CGL 78 postponed the 
poll scheduled to be held on 28-5-1978 to 
the Kanakapura and other Town Munici- 
pal Councils in the State. On 2-7-1977, 
Government in supersession of the earlier 
Rules promulgated the Karnataka Munici- 
palities (Election of Councillors) Rules, 
1977 making detailed provisions for elec- 
tions to the City/Town Municipal Coun- 
cils. In Notification No. HUD 59 LRB 78 
dated 27-3-1979 (Exhibit C), Government 
in exercise of the powers conferred by the 
aforesaid provision, directed that the 
calendar of events issued for the purpose 
of holding elections to the Municipalities 
on 28-5-1978 be cancelled. On the same 
-date, Government also addressed a letter 
to the Divisional Commissioners of the 
Divisions and the Fe Commissioners 
of the Districts (Exhibit E) to direct the 
Returning Officers of the Municipal Coun- 
cils to cancel the calendar of events issu- 
ed for holding elections on 28-5-1978 by 
issue of a separate Notification. In pur- 
suance of the aforesaid Notification and 
the letter dated 27-3-1979 (Exhibits C and 
E), respondent No. 2 issued a Notification 
No. TMC ELN 1/79-80 dated 19-4-1979 
cancelling the aforesaid calendar of events 
and the same reads thus:— 


“No. TMC ELN 1/79-80 
Office of the Tahsildar 
and Returning Officer, 
Town Municipal Council 
Election, Kanakapura, 
dated 19-4-1979. 

Sub :— Holding of Municipal Elec- 
tion to Town Municipal 
Council, Kanakapura— 

Ref :— 1) No. HUD 59 LRB 78 dated 
27-38-79 of the ‘Government 
of Karnataka— 

2) D. O. No. MUN (1) CR 
4/79-80 dated 16-4-79 of the 
Development Assistant to the 
Deputy Commissioner, Ban- 
galore— 
Notification 
The elections to the Town Municipal 
Council, Kanakapura proposed to be held 
‘on 28-5-78 is hereby cancelled as per the 
above Government Notification No. HUD 
59 LRB 78 dated 27-83-79 and as per the 
D. O. letter of the Deputy Commissioner, 
Bangalore, No. MUN (I) CR 4/79-80 
dated 16-4-79. ea 


Tahsildar and Returning 
Officer, T. M. C. Elections 


Kanakapura. 
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‘Copy to:— 

1) The Chief Officer, Town Municipal 
Council, Kanakapura, to give wide 
a pea by beat of tom tom and to 

isplay the same in his office notice 
board. l 

(2) Shri K. Gundu Ramaiah, Press Cor- 
respondent, for information with a 
copy of Press Note. | 

(3) Office Notice Board. 

Sd/- 


Tahsildar and Returning 
Officer, T. M. C. Elections, 
Kanakapura.” 

2. As in the case of other Municipali- 
ties in the State, respondent No. 2 issued 
a fresh calendar of events on 28-4-1979 
specifying the following dates for holding 
‘elections to the T. M. C.: 


— 
* 


“93-4-79 Receipt of nominations. 
to 
30-4-79 
2-5-79 Scrutiny of nomina- 
tions. 
5-5-79 Last date for withdra- 
‘wal of nominations. 
27-5-79 Date of poll. 
28-5-79 ` Scrutiny and counting 
of votes. 
31-5-79 Last date for comple- 


tion of elections.” 


In response to the fresh calendar of 
events, none of the petitioners in particu- 
‘lar petitioner No. 1 have filed their 
nominations, ‘but respondents Nos. 3 to 41 
filed their nominations which were ac- 
cepted as valid at the time of scrutiny. 
As the number of candidates that were 
deft in the field was in excess of the seats 
for various Divisions, poll to the T.M. C. 
was scheduled tobe held on 27-5-79. On 
22-5-1979, the petitioners have moved this 
Court challenging the constitutionality of 
S. 38 (1) of the Act and the bere of 
the Notification dated 27-3-1979 (Exhibit 
©) and have sought for a mandamus to 
hold elections to the T. M. C. on the basis 
of the calendar of events issued on 26-4- 
1978 (Exhibit A). In the petition originally 
filed, the petitioners had impleaded only 
the State of Karnataka and the Returning 
Officer and had not impleaded any of the 
candidates that had filed their nomina- 
tions and whose nominations had been ac- 
cepted as valid. On 28-5-1979, an applica- 
tion to implead the candidates that had 
filed their nominations viz., I. A. No. 1 
was filed by the petitioners which was 
allowed by this Court on the same day. 
While issuing rule nisi, I rejected the 
prayer of the petitioners to stay the poll 
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scheduled to.be held on 27-5-1979 but 


directed the withholding of the publica- . 


tion of the returned candidates for a 
ial of four weeks from that day which 

as not been extended before the expiry 
of the time stipulated therein. In that view 
under S. 20 of the Act, the Deputy Com- 
missioner, Bangalore, has published the 
on of the elected candidates on 26-6- 


3. The petitioners contend that S. 88 
(1) of the Act is beyond the legislative 
competence of the State and in any event 
confers arbitrary, naked and unguided 
power on the Government and is there- 
fore liable to be struck down as violative 
of Article 14 of the Constitution. A for- 
tiori the petitioners contend that the Noti- 
fication dated 27-8-1979 and all further 
action taken thereto are all invalid and 
that poll has to be completed on the basis 
of the calendar of events issued on 26-4- 
1978 (Exhibit a: In I. A. No. 8, the peti- 
tioners have alleged that the voters’ list 
maintained for the several Divisions of 
the T. M. C. does not conform with the 
territorial divisions made by the Govern- 
ment under S. 18 of the Act. 


4. In justification of their action, res- 
pondents Nos. 1 and 2 have produced the 
relevant records and have argued their 
case. In his return, respondent No. 36, has 
denied the allegations made and conten- 


tions urged by the petitioners. He has al- 
leged that the voters’ list maintained by ` 


the authority is in conformity with the 
territorial divisions made by the Govern- 


5 Shri G. B. Raikar, learned counsel 
for the petitioners, at the forefront ‘con- 
tended that S. 88 (1) of the Act was be- 
yond the legislative competence of the 
State Legislature and was a colourable 
piece of legislation and is therefore liable 
to be struck down. Shri Raikar maintained 
that Entry No. 5 of List H State List of 
the VII Sch. of the Constitution does not 
_ empower the State Legislature to control 
the elections to the Municipalities that are 
constituted under the Act and (S. 38 (1) 
is a case of colourable legislation, the 
meaning, scope and ambit of which has 
been examined and settled by the Supreme 
Court in K. C. Gajapati Narayan Deo v. 
State of Orissa (AIR 1953 SC 375). 


6. Before examining the aforesaid con- 
tention of Shri Raikar and other conten- 
tions urged by him, I first propose to exa- 


mine whether this is a fit case in which 


this Court should assist the ‘petitioners ‘in 
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exercise of its extraordinary ` jurisdiction 
under Art. 226 of the. Constitution. 


7. In pursuance of the Notification 
dated 27-3-1979 and the letter addresseđ 
by the Government thereto (Exhibits C 
and E), respondent No. 2 issued a Notifi- 
cation on 19-4-1979 cancelling the calen- 
dar of events. In the same Notification 
respondent No. 2 has directed that the 
said Notification should be given wide 
publicity by beat of tom tom and its 
display on the Notice Board. The papers 
produced established that the camcella- 
tion of Notification has been given wide 
puolel y as directed by respondent No. 2. 

in the case of other Municipalities in 
the State, respondent No. 2 has published 
the calendar of events on 23-4-1979. For 
reasons best known to themselves; none 
of the petitioners and in particular peti- 
toner No. 1 who had filed his nomination 
earlier, have filed their nominations in 
response to the aforesaid calendar of 
events. Every one of the petitioners, in 
particular petitioner No. 1 must have been 
aware of the Notifications issued by res- 
pondent No. 2 on 19-4-1979 cancelling 


the calendar of events and the 
calendar of events dated 28-4-1979 
for. holding fresh elections. But 


the petitioners have approached this Court 
on 22-5-1979 allowing the State to make 
all arrangements for holding elections at 
considerable cost and time and the candi- 
dates to file their nominations spending 
their money and time before the very last 

hase of elections viz., poll, counting and 

eclaration to be completed. So far as the 
earlier calendar of events are concerned, 
all the persons whose nominations had 
been accepted except petitioner No. 1 and 
a large number of voters of the town except 
petitioners Nos. 2 to 4, have reconciled. 
with the action taken by the authorities. 
So far as petitioners Nos. 2 to 4 are con- 
cerned, they are not concerned as to 
which calendar of events holds the field. 
All these circumstances would clearly 
show that in approaching this Court, there 
is considerable delay and acquiescence on 
the part of the petitioners and the invali- 
dation of the actions taken by the authori- 
ties, assuming there is any merit in any or 
all of the contentions, would cause great 
injury and harm to the State, the general 
public and others, without really confer- 
ring any benefit to the petitioners. Lastly 
any interference by this Court at this dis- 
tance of time, would postpone the democ-|. 


atic body to- function in the area. For the 


above reasons, I am of the opinion that 
this is a fit case in. which I'should decline]: 
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to exercise the. extraordinary jurisdiction 


conferred on this Court-under Art. 226 of. 


the Constitution. 


§. In their petition or in the several 
I. A.s filed by them, the petitioners have 
not given any satisfactory explanation. for 
the undue delay in approaching this Court. 
At the hearing of the case, Shri Raikar 
maintained that there is really no delay 
in approaching this Court and in any 
event having regard to the fact that rule 
nisi has been issued and several important 

uestions arise for determination, this 
ourt should not throw out the writ peti- 


tion only on the ground of . delay. In. 


support of his contention, Shri Raikar 
strongly relied on the rulings of the Sup- 
reme Court in Khub Chand v. State of 
Rajasthan (AIR 1967 SC 1074) and Union 
of India v. Khas Karanpura Colliery Co., 
Ltd., (AIR 1969 SC 125). 


9. In examining whether there is any 
delay or not, no hard and fast rule can 
be laid down by a Court. What may be a 
delay in one case, may not be a delay in 
another case. Each case has to be exa- 
mined on the facts and circumstances of 
that case. In Khub Chand’s case and 
Khas Karanpura Colliery Co., Ltd.’s case, 
the Supreme Court had to consider _ the 
delay in examining the validity of ac 
quisition proceedings of immoveable pro- 
perty. But here, we are concerned with 
the validity of elections to be held to a 
Municipality. In election matters, even a 


day’s delay would be fatal. I am therefore’ 


of the opinion that the ratio in Khub 


Chand’s case and Khas Karanpura Cob- 


liery Co. Ltd.’s case does not really as- 
sist Shri Raikar. In this view, the ques- 
tion of examining the validity of the con- 
tentions would not really arise. But I do 
not propose to doso for the reasons that 
my order is subject to appeal and the ques. 
tions that arise for determination arise 
now and then before this Court. 


10. Section 38 (1) substituted by the 
Karnataka Municipalities Amendment Act 
of 1976 (Karnataka Act 83/76) the con- 
stitutionality of which is seriously attack- 
ed by Shri Raikar reads thus:— 

“38 (1): Every election of councillors 
shall be subject to the control and super- 
vision of the Government and it shall 
be lawful for the Government to issue 
directions regarding all matters connected 
with the elections including directions for 


cancellation of the calendar of events and — 


a 


postponement of the poll. 


Every election... to the -City and’ Town 
Municipal Councils constituted under: the . 


Chikkamuddu v. State - 


„and supervision of the 





F Kant. 178 


Act in the State,.is subject to the control 
Government for 
which purpose it is open to the Govern- 
ment to issue directions to its subordinate 
officers on all matters connected with the 
elections including cancellation of calen- 
dar of events and postponing of polls. The 
power is exclusively conferred on the 
Government and not on any other auth- 
ority. Before this Court, the validity of 
this section was challenged in B. B. 
Bannada v. State of Karnataka (Writ 
Petn. No. 6427 of 1978 D/- 26-3-1979 : 
(Reported in ILR P. 2 Kant 1772) ) on 
the ground that it conferred uncontrolled 
and unguided power to interfere with the 
elections. On 26-3-1979 a Division Bench 
of this Court of which I was a member, 
rejected the said contention and upheld 
its constitutionality. Shri Raikar maintain- 
ed that the Division Bench in B. B. Ban- 
nada’s case has not examined the constitu- 
tionality of the provision from the point 
of legislative competence and ‘therefore 
that decision is not an authority on the- 

oint. In Bannada’s case, the petitioners 

id not challenge the provisions on the 
ground of legislative competence. But the 
Division Bench has upheld the constitu- 
tionality of the provision rejecting the 
contention that was urged before it. When, 
the constitutionality of a provision has 
been upheld by a Division Bench, that 
being the question that arose before it, it 
would be still a binding decision and it 
is not open to a single Judge to hold it as 
unconstitutional vide Smt. Somawanti v. 
State of Punjab (AIR 1963 SC 151 at 
p. 160). But, I will also assume that that 
is not the legal position and examine whe- 
ther S. 38 (1) sufters for want of legislative 
competence as contended by Shri Raikar. 


11. According to Shri Raikar, Entry 5 
of List II State List of the VII Sch. does 
not enable the State Legislature to legis- 
late in respect of elections to local bodies 
or local Governments by whatever name - 
they are called. He sought to read Entry 5 
as enabling the State Legislature to 
legislate in respect of constitution 
and powers of Municipal Corpora- 
tions and other bodies described there- 
in and that entry not enabling the 


State Legislature to enact in respect of | 


elections and in any event as permitting 
cancellation of elections which has the 
effect of destruction of the bodies. 
1. Entry 5 of List II State List of the 
VII Sch. reads thus:— ae 

‘5. Local government, that is to say, the 
constitution and- powers of municipal cor- 


174 Kant. 


porations, improvement trusts, district 
boards, mining settlement authorities and 
other local authorities for the purpose of 
local self-government or age ad- 
ministration. 
The settled principle in ee an 
entry found in the VII Schedule of the 
Constitution corresponding to the VII 
Schedule of the Government of India 
Act of 1985, is that a large and 
liberal construction must be put on legis- 
lative power and that such power carries 
with it all ancillary and subsidiary powers. 
An entry in the VII Sch. cannot be inter- 
preted as if it is a clause occurring in a 
municipal document or a local enactment. 
In the light of the above principle, it is 
open to the State Legislature to legislate 
in respect of every matter connected 
with a ‘Local Government’ which includes 
a Municipality on every matter connected 
thereto like its constitution, elections, 
control. and supervision of elections, can- 
cellation of calendar of events and post- 
ponement of poll and S. 38 (1) is there- 
fore within the legislative competence of 
the State Legislature. The original Act 
also ‘provided for the constitution of the 
Municipalities by holding elections and 
various other matters connected with the 
elections to the Municipalities. S. 38 (1) 
occurs in the Chapter ‘Constitution of 
Municipalities’. Once it is held that S. 38 
(1) of the Act is within the legislative 
competence of the State, it necessarily 
follows as pointed out by the Supreme 
Court in K. C. Gajapathi Narayan Deo’s 
case (AIR 1958 SC 875), the purpose and 
object of legislation has no relevance and 
{the same cannot be struck down by apply- 
ling the doctrine of ‘colourable legislation’. 
13. Shri Raikar urged that the words 
‘that is to say’ following the words ‘local 
Government’ and preceding the words ‘the 
constitution and powers of municipal cor- 
porations and other bodies’ should be in- 
terpreted as enabling the State Legislature 
` only within the constitution and powers 
of the municipal corporation and not on 
any other matter. l 
14. Firstly, the interpretation suggest- 
ed by Shri Raikar is too literal and can- 
jnot be accepted more so in ascertaining 
the meaning of an entry in the VII Sch. 
of the Constitution. Secondly, the words 
|that is to say’ are merely explanatory or 
illustrative and not words either of ampli- 
fication or limitation (vide Bhola Prasad 
v. Emperor (1942) FCR 17: (AIR 1942 FC 
17); Megh Raj v. Allah Rakhia (1947) FCR 
‘77: (AIR 1947 PC 72). I therefore reject 
the contention of Shri Raikar that S. 38 


Chikkamuddu V. 


State A L R 


(1) of the Act is beyond the legislative 
competence of the State Legislature. 

15. Shri Raikar next contended that 
S. 38 W confers naked, arbitrary, unguid- 
ed and uncontrolled power on the State 
Government and is violative of Art. 14 of 
the Constitution and is therefore liable to 
be struck down. He maintained that the 
decision of this Court in B. B. Bannada’s 
case is opposed to the well settled legal 

rinciples as enunciated by the Supreme 

ourt in every case and in particular in 
Devi Das Gopal Krishan v. State of Pun- 
jab, (AIR 1967 SC 1895). 


16. Section 38 (1) of the Act was chal- 
lenged on the very ground on which it is 
attacked before me viz., that it confers 
naked, arbitrary, unguided and uncontrol- 
led power on the Government, But the Di- 
vision Bench as late as on 26-38-79 reject- 
ed the said contention. In rejecting that 
contention, the Division Bench followed 
an earlier ruling of this Court in Dodda- 
hanumanthaiah v. State of Karnataka 
(Writ Petn. Nos. 7201 to 7207 of 1978 de- 
cided on 7th July, 1978 : (Reported in ILR 
(1979) 2 Kant 1685)} in which a Division 

ench consisting of Venkataramiah and 
Srinivasa Iyengar, JJ. upheld a simliar pro- 
vision found in the Karnataka Village 
Panchayats and Local Boards Act of 1959. 
In Doddahanumanthaiah’s case, the dic- 
tum laid down by the Division Bench was 
as follows:— , 

“Since the power is exercisable in rela- 
tion to an election, it has to be assumed 
that the Section itself contains necess 
guidelines in view of the object wit 
which the said provision is enacted. We 
are of the view that the power under sub- 
sec. (3) of S. 7 has to be exercised by the 
State Government having regard to the 
policy and object of that provision. When 
the policy and object of law are clear, it 
cannot be said that the law suffers from 
want of guidance (vide P. J. Irani v. State . 
of Madras, AIR 1961 SC 2731). Moreover, 

ower is conferred on an authority as 
high as the State Government in this case 
and it has to be assumed that it would 
exercise the power in a reasonable way.” 
In reaching the above conclusion, the two 
Division Benches of this Court have not 
overlooked any of the legal principles ’ 
though it may be they have not referred 
to all the rulings of the Supreme Court 
and in particular to Devi Das Gopal Kri- 
shna’s case (AIR 1967 SC 1895). At any 
rate, the two Division Benches have spe- 
cifically examined the very point and have 
decided the point that arose before them. 
In such a situation, the following principle 
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enunciated by the Supreme Court in 
Somawanti’s case (AIR 1968 SC 151) 
would be apposite :— 

“The binding effect of a decision does 
not depend upon whether a particular 
argument was considered therein or not 
provided that the point with reference to 
which an argument was subsequently ad- 
vanced was actually decided.” 


On the application. of .the above principle, 
it would be presumptuous and wrong on 
my part to examine the question as if the 
matter has not been decided by this Court. 
In this view, the question of examining 
that S. 38 W confers naked, arbitrary, un- 
guided and uncontrolled power does not 
arise. 

17. Shri Padmanabha Mahale who first 
argued the case contended that in pùrsu- 
ance of the Notification dated 27-3-1979 
and the letter of the Government of the 
same date (Exhibits C and E), respon- 
dent No. 2 had not issued a Notification 
cancelling the calendar of events and 
therefore he was bound to proceed with 
the calendar of events issued earlier. In 
answer to this contention, respondent 
No. 2 has produced a copy of the Notifica- 
tion dated 19-4-1979 cancelling the calen- 
dar of events, the validity of which is not 
challenged by the petitioners. In this view, 
the contention urged by Shri Padmanabha 
Mahale is without any basis and is liable 
to be rejected. 


18. Shri Raikar at one stage contended 
that S. 88 (1) of the Act does not empower 
the Government to postpone the poll or 
cancel the calendar of events but only 
empower it to issue directions in that be- 
half and in the impugned Notification the 
Government has cancelled the calendar 
of events in derogation of S. 38 (1) of the 
Act. But on re-examining the language of 
the Notification dated 27-3-1979, Shri Rai- 
kar, in my opinion, did not rightly pursue 
this argument. Even otherwise I do not 
see any infirmi a in the Notification dated 
27-3-1979 issued by the Government. 


19. Shri Raikar lastly contended that 
the voters’ list maintai the various 
Divisions is not in accord with the terri- 
torial divisions determined by the Govern- 
ment. At the hearing of the case, respon- 
dent No. 2 has produced the voters’ list 
maintained fer the various divisions which 
appears to follow the determination of the 
constituencies made by the Government. 
In any event, there is no material to take 
the view that the list of voters maintained 
by the authorities for the various divisions 
is not in accord with the. determination of 
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the constituencies made by the Govern- 
ment. I have therefore no hesitation in 
rejecting this contention of Shri Raikar. 

20. As all the contentions urged for 
the petitioners fail, the rule issued in this 
case is liable to be discharged. Rule issued 
is therefore discharged. 

21. In the circumstances of the case, I 
direct the parties to bear their own costs. 

; Petition dismissed. 
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D. M. CHANDRASHEKHAR, C. J. AND 
P. P BOPANNA, J. 


Basappa .Gurusangappa Baragundi, and 
etc., Appellants v. The Land Tribunal, 
Badami and others etc. etc., Respondents. 


Writ Appeal No. 591 of 1978 with Writ 
Petns. Nos. 812 and 5715 to 5717 of 1978, 
D/- 10-7-1979.° 

(A) Constitution of India, Art. 226 — 
Order allowing withdrawal of writ peti- 
tion — Who can appeal. 


A person who was not party to writ 

tition but who alleges that the order is 
likely to affect his claim to certain lands 
is competent to appeal — Absence of a 
separate application seeking leave of 
Court to prefer such appeal is only a 
formal defect not affecting jurisdiction of 
court to deal with it. AIR 1963 Mys 127, 
Rel. on. > (Para 6) 


(B) Karnataka Lands Reforms Act (10 
of 1962), S. 48-A — Rival applications for 
t of occupancy right — Duty of Tri- 
. W. P. No. 7584 of 1977, D/- 18-8- 

1978 (Kant.), Reversed. 


When rival applications are made before 
the Tribunal for grant of occupancy right 
in respect of the same land, it is the duty 
of the Tribunal to consider together those 
rival applications and decide them by a 
common order. Otherwise, there cannot 
be a proper adjudication of the rival 
claims. Even if one of the rival applicants 
had filed his application earlier and the 
Tribunal had granted him occupancy 
right in respect of that land and subse- 
quently another applicant makes 
an application within the time 
limit provided by S. 48-A in respect 
of the same land, the Tribunal cannot 
decline to consider the subsequent appli- 
cation on the ground that it has already 

ted occupancy right in res of that 
and to the earlier applicant. The Tribunal 


“Against Judgment of Bhimiah, J. in W. P. 
No. 7584 of 1977, D/- 18-8-1978 (Kant.). 
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. is bound to consider every’ ce eee 
` filed within the time limit provided by the 
Act and it is no answer to such application 
to say that that land is not available for 


grant of occupancy right therein. W. P. 
No. 7584 of 1977, D/- 18-8-1978 (Kant), 
Reversed. . (Para 11) 


Cases Referred: Chronological Paras 
AIR 1963 Mys 127 6 


S. R. Bannurmath (in W. P. No. 812 of 
1978); R. B. Guttal (in W. P. Nos. 5715 to 
5717 of 1978), for Petitioners; T. S. Rama- 
chandra and R. V. Jayaprakash (in W. A. 
No. 591 of 1978), for ag ina B. B. 
Mandappa, Govt. Pleader for Nos. 1, 3, 10 
and 11 (in W. P. No. 812 of 1978); T. S. 
Ramachandra, R. V. Jayaprakash for 
No. 11 (in W. P. No. 812 of 1978) and for 
No. 7 (in W. P. Nos. 5715 to 5717 of 1978); 
Padmanabha Mohale for No. 3 (in W. P. 
No. 812 of 1978), for Nos. 3 to 6 (in W. P. 
Nos. 5715 to 5717 of 1978) and for No. 12 
iin W. A. No. 591 of 1978); R. B. Guttal 

r No. 6 (in W. P. No. 812 of 1978) and 
for Nos. 6 to 8 (in W. A. No. 591 of 1978); 
Jayakumar S Patil for Nos. 9 and 10 (in 
591 of 1978) for Respondents. 


D. M. CHANDRASHEKHAR, C. J. = 
These four petitions under Art. 226 of tha 
Constitution have been referred to a Divi- 
sion Bench by Bhimiah, J., before whom 
they had come up in the first instance. 
The reason for so referring them is that 
they are inter-connected with Writ -Appeal 
No. 591 of 1978. We have heard argu- 
ments of learned Counsel in the appeal 
and in these petitions and we are deciding 
them by this common judgment. 

2 Writ Appeal No. 591 of 1978 is 
from the order of Venkatesh, J., permit- 
uin Writ Petition No. 7584 of 1977 being 
withdrawn by the petitioner therein. This 
appeal is by Basappa Gurusangappa Bar- 
gundi, who was the power of attorney 

older for Channappa Shanmukhappa Bar- 
gundi, the petitioner in Writ Petition 
No. 7584/1977. 5 

3. The case of the appellant is briefly 

thus: Channappa Shanmukhappa Bar- 
di had made an application under 

. 48-A of the Karnataka Land Reforms 
Act, 1961 (hereinafter referred to as the 
Act) before the Land Tribunal, Badami 
taluk, for being registered as occupant of 
certain lands. Channappa had made that 
application as the ‘Kartha’ of the Hindu 
undivided family of which the appellant 
was also a member. Hence, that applica- 
tion must be regarded as being on behalf 
of the appellant also. Subsequently Chan- 
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nappa withdrew the-writ petition. Such ` 
withdrawal was contrary to the interest of 
the appellant. Therefore, the appellant 
has presented this appeal though he was 
not a party in his own right to Writ Peti- 
tion No. 7584 of 1977, but was only a 
pona of attorney holder for the petitioner 
erein. 


4, Writ Petitions Nos. 5715 to 5717 of 
1978 bave all been presented by Padappa 
Shivanappa Desai. Therein, he has chal- 
lenged the three separate orders of the 
Tribunal, granting occupancy rights to re- 

ondents 4, 5 and 6 therein. He has 
claimed to be the owner of all the lands 
in respect of which the -Tribunal had 
granted occupancy rights to respondents 
4 to 6. His contention was that those re- 
spondents were not tenants of those lands 
and that the Tribunal was not justified in 
granting occupancy rights to them. 


5. Learned Counsel for respondents 9, 
10 and 12 in the appeal, raised a prelimi- 
nary objection as to the locus standi of ap- 
pellant to file the appeal. They contended 
that as he was nota party in his own 
right in Writ Petition No. 7584 of 1977 
and the petitioner therein, Channappa 
Shanmukhappa Baragundi, had withdrawn 
that writ petition hẹ (the appellant) had 
no right to maintain this appeal from the 
order in that writ petition. 


6. The question whether a person who 
is not a party to an original proceeding 
can file an appeal therefrom was consider- 
ed by this Court in Shivaraya v. Siddavva 
(AIR 1963 Mys 127). The law on the point 
was stated thus by Somnath Iyer, J. (as he 
then. was): 


“Leave to a person to appeal from a 
decree or order in a proceeding to which 
he was not a party should not be ordinari- 
ly granted unless he establishes that he 
has an interest which is affected by the 
order or decree from which he proposes 
to appeal. If he establishes that he has 
such interest, it seems to me that it is not 
necessary for him to further establish that 
if he does not institute an appeal with the 
leave of the Appellate Court, the conse- 
quence will be that the order or decree 
against which he proposes to appeal be- 
comes conclusive without his being able 
to question such decree or order in other 
proceedings. In my opinion, the question 
as to whether leave should or should riot 
be granted should depend upon the facts 
of each case and it is for the appellate 
Court to decide whether the case before 
it is a fit:one for the grant of such leave.” 
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made a separate nai seeking leave 








of which Channappa Shanmukhappa Bar- 
gundi has made an application under Sec- 
ion 48-A of the Act, the withdrawal of 
the writ petition by Channappa is likely 
to affect his claim to those lands. Hence 
we overrule the objections of learned 
ounsel for respondents 9, 10 and 12 in 
this appeal and hold that the present ap- 
peal is maintainable. 


8. It is unnecessary to deal with seve- 
ral contentions urged by the learned 
Counsel in this appeal and these writ peti- 
tions because they can be disposed of on 
a short ground. 


9. The appellant has filed a memo 
pro aene a copy of the application made 
y him under S. 48-A of the Act before 
the Tribunal, on 20-8-77. 


10. By the Karnataka Land Reforms 
Amendment) Act, 1978, the time limit for 
iling an application under S. 48-A has 
been extended up to the expiry of six 
months from the date of commencement 
of S. 1 of that Act, which came into force 
on 1-1-1979. Hence, the appellant's ap- 
plication before the Tribunal was in time. 


11. When rival applications are made 
before the Tribunal for grant of occupancy 
right in respect of the same land, it is, 
in cur opinion, the duty of the Tribunal 
to consider together those rival applica- 
tions and decide them by a common order. 
Otherwise, there cannot be a proper ad- 
judication of the rival claims. Even if one 
of the rival applicants had filed his ap- 
plication earlier and the Tribunal had 
granted him occupancy right in respect of 
that land and subsequently another ap- 
plicant makes an application within the 
time limit provided By S. 48A in respect 
of the same land, the Tribunal cannot 
decline to consider the subsequent ap- 
plication on the ground that it has al- 
ready granted occupancy right in respect 
of that land to the earlier applicant. The 
Tribunal is bound to consider every ap- 
plication filed within the time limit pro- 
vided by the Act and it is no answer to 
such application to say that that land is 
not available for grant of occupancy 
right therein. The sal way in which the 
Tribunal can be enabled to consider the 
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later application, is to set aside its earlier 
order and to direct it (the Tribunal) to 
consider together both the rival applica- 
tions and to decide thereon. It may look 
startling that an order of the Tribunal 
which was valid when it was made and 
did not suffer from any infirmity, should 
be set aside, merely because another per- 
son makes a rival application in respect 
of the same land after the Tribunal has 

ranted occupancy right in respect of that 
fand to the earlier applicant. But there is 
no other way in which the Tribunal can 
discharge its obligation to consider all ap- 


. plications filed in time. 


12. Applying the above principle, the 
orders made by the Tribunal on the ap- 
plications of respondents 9, 10 and 12 in 
this appeal, and of the petitioner in Writ 
Petition No. 812 of 1978, have to be qua- 
shed in order that the Tribunal may con- 
sider together and dispose of by a com- 
mon order, the aforesaid applications and 
the application made by the appellant in 
Writ Appeal No. 591 of 1978. In this view, 
it becomes unnecessary to consider other 
contentions of parties in this appeal and 
these writ petitions. 


18. In the result, we allow Writ Ap- 
peal No. 591 of 1978, reverse the order of 
the learned single Judge and quash the 
orders of the Land Tribunal, Badami, 
dated 18-2-1977 in K. L. R. LT. SR. 2228, 
1597, 1995, 2194, 1629, 2206, 1685, 
1874, 1624, 828 and 2209 and the order of 
the Land Tribunal, Badami, dated 25-2- 
1977 in K. L. R. TSR Nos. 2195, 12, 1644, 
1638, 11, 2298, 2215, 216, 1961, 1596, 
292.16, 1065, 2199, 2198, 2197, 1554, 2255, 
9258, 2201, 2256, 1689, 1636, 1626, 1628, 
1622, 1588; 2200 and 1687 (which have 
been produced as Exhibits-D and E in 
W. P. No. 7584 of 1977). We allow Writ 
Petitions Nos. 812 and 5715 to 5717 of 
1978 and quash the order of the Land 
Tribunal, Badami, dated 5-12-1977 in 
K. L. R. LTSR, 1651, 1766, 1817, 1681. 
1851 and 1941. 


14. We direct the Land Tribunal to 
consolidate all the aforesaid applications, 
to hear them together after giving oppor- 
tunity to the applicants and the objectors 
before it to file their statements and to 
adduce evidence and to decide those ap- 
plications by a common order. 

15. In these cases, the parties will 
bear their own costs. 


Order accordingly. 
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R. N. Shivananje Gowda and others, 
Petitioners v. State of Karnataka and 
others, Respondents. 


Writ Petn. Nos. 3455 of 1977 with 
11286 to 11288, 11254 and 11255 of 1976, 
D/- 10-7-1979. 

(A) Karnataka Minor Mineral Conces- 
sion Rules (1969), Rr. 3, 7 — Approval for 
granting quarrying lease —- Grant made 
to Panchayat Committee — No prior ap- 
proval of Government’ obtained — Com- 
mittee, a statutory body cannot claim to 
be Indian Citizen — Grant hence invalid. 

(Paras 5 and 6) 

(B) Karnataka Minor Mineral Conces- 
sion Rules (1969), R. 7 (1) and (2) — Later 
applicant to get grant for special reasons 
recorded — Such reasons must relate to 
qualification, capacity and experience in 
relation to quarrying — Grant made to 
Panchayat Committee a later applicant — 
Necessary and relevant reasons not record- 
ed in order —- Suggested reason of aug- 
menting its income is not at all relevant 
under Rule — Thus such grant is contrary 
to Rule and unsustainable. ATR 1977 Kant 
30, Foll. (Para 6A) 
Cases Referred: Chronological Paras 
AIR 1977 Kant 30: (1976) 2 Kant LJ 160 


4 + 


N. S. Srinivasan, for Petitioners; B. B. 
Mandappa, Govt. Pleader (for Nos. 1 to 3), 
for Respondents. 


ORDER :— In these petitions under 
Art. 226 (1) (b) and (c) of the Constitution, 
the petitioners have challenged the cor- 
rectness of the order passed by the Direc- 
tor, Department of Mines and Geology, 
Bangalore, in Case No. 167/241/245/ 
LMS/RVN/76.25180, dated 28-10-1976 
Exhibit-N) rejecting the revision petitions 
led by the petitioners under R. 61 of the 
Karnataka Minor Mineral Concession 
Rules, 1969 (hereinafter referred to as ‘the 
Rules, and further confirming the grant of 
quarry lease made in favour of the Village 
Panchayat Committee, Chinkurli respon- 
dent No. 4 herein. 

2. Sri N. S. Srinivasan, the learned 
Counsel appearing for the petitioners, sub- 
mitted that no grant of quarrying lease 
can be made to the Village Panchayat 
Committee in view of the provisions con- 
tained in the Rules. It was also contended 
that the grant made in favour of the Vil- 
lage Panchayat Committee is vitiated be- 
cause there was no prior approval obtain- 
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ed by the competent authority before 
making the grant in favour of the Village 
Panchayat Committee. It was also further 
submitted that the petitioners being the 
prior applicants in respect of the areas 
granted to the Village Panchayat Commit- 
tee, they were entitled for priority under 
R. 7 of the Rules and as such, the grant 
made in favour of the Village Panchayat 
Committee (respondent-4 herein) ignoring 
the priority as provided under R. 7 of the 
Rules, is illegal. 


3. During the course of the hearing, 
the following facts were not disputed be- 
fore me by the learned Counsel appear- 
ing for both sides : 


That Block No. 5 marked with red pen- 
cil in Annexured-1 produced by the re- 
spondents in Survey No. 127 of Hona- 
ganahalli village had not been granted to 
the Village Panchayat Committee and fur- 
ther it was not applied for by any of the 
other petitioners except the petitioner in 
writ petition No. 11255 of 1976. That being 
so, there was no reason whatsoever, to re- 
ject this application of Sri H.K. Rame 
Gowda, the petitioner in W. P. 11255/76, 
and this position was also not disputed b 
the learned Counsel appearing on behalf 
ofthe respondents. Therefore, as far as thé 
writ petition No. 11255/76 is concerned, 
it deserves to be allowed without much 
consideration in view of the fact that the 
area applied for by the petitioner in 
W. P. 11255/76 was neither applied for by 
the other petitioners nor by the Village 
Panchayat Committee. Further, it was also 
not disputed before me that the area ap- 
plied for by Sri H. K. Rame Gowda, the 

etitioner in W. P. 11255/76 was not open 
or grant under the Rules. Therefore, the 
impugned order in so far as it relates to 
the petitioner in writ petition No. 11255/ 
76 is concerned, is hereby quashed and 
the competent authority is directed to 
consider the application of Sri H. K. Rame 
Gowda, on merits and if he finds that the 
application is in accordance with the 
Rules, grant the area applied for by him. 


4. With regard to the area applied for 
by the other petitioners, the submission 
made by the learned Counsel appearing 
for the respondents was that no doubt, 
the petitioners were the prior applicants 
and the Village Panchayat Committee 
made its application subsequent to the 
applications made by the petitioners, but 
it was submitted that the Panchayat Com- 
mittee being the statutory body the in- 
come derived from the quarry is used for 
public purposes; therefore, the grant made. 
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in favour of the Panchayat Committee 
should not be set aside as the same was in 
accordance with law. This contention of 
the learned Counsel appearing for ‘the re- 
spondents ignores the provisions contain- 
ed in the Rules. It was also not disputed 
before me that the prior approval was not 
obtained by the competent authority be- 
fore the grant of quarrying lease in favour 
of the Village Panchayat pana a 
5. Rule 3 of the Rules provides” that 
no quarrying lease shall be granted/to any 
person other than an Indian Cijizen ex- 
cept with the prior approval of the Gov- 
ernment. The Panchayat Committee which 
is a statutory body, cannot claim to be a 
citizen of India. That being so, before 
granting the quarry lease in favour of the 
Panchayat Committee, the competent 
authority should have obtained prior ap- 
lproval from the Government. 
_ 6. Further, R. 7 of the Rules provides 
that no quarrying lease shall be granted 
to any person other than an Indian citizen 
except with the prior approval of the Gov- 
ernment. The Panchayat Committee which 
is a statutory body, cannot claim to be a 
citizen of India. That being so, before 
granting the quarry lease in favour of the 
Panchayat Committee, the competent 
authority should have obtained prior ap- 
proval from the Government. 
6A. Further, R. 7 of the Rules pro- 
vides that if more than one application 
for a quarrying lease over the same area, 
are received preference should be given 
to the applications in the order of date of 
receipt unless the Government for any 
special reason decides to the contrary. 
Further, sub-rule (2) of R. 7 provides that 
notwithstanding anything contained in 
sub-rule (1), the competent officer mav, 
for any special reasons to be recorded in 
writing, grant a quarrying lease to an ap- 
licant whose application was received 
ater in preference to an earlier applicant. 
In the instant case, it was not disputed 
that the applications made by the peti- 


tioners were prior to the application filed 
by the Panchayat Committee. Even, if it 


is construed that the competent authority 
exercised the power under sub-rule (2) of 
R. 7 of the Rules, the necessary and rele- 
vant reasons for preferring the Panchayat 
Committee are not found in the order of 
grant. The only reason given by the revi- 
sional authority is that the lease in ques- 
tion in favour of the Panchayat Commit- 
tee is necessary in order to augment its 
income. To say the least, such a considera- 
tion is not at all relevant under R. 7 (2) 
_ fof the Rules. In order to ignore the pre- 
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ferential right given to the prior applicant 
under R. 7 (1) of the Rules. the later ap- 
plicant preferred to the prior applicant, 
must be better qualified, better equipped 
and more experienced than the earlier 
applicant for the purpose of exploiting the 
quarry. Special reasons required under 
R. 7 (2) of the Rules, must be the reasons 
relating to the qualification, capacity and 
experience etc., of the applicant in con- 
ne on with the proposed quarrying 
ease. 


Thus, it is clear that the grant of quarry- 
ing lease made in favour of the 4th re- 
spondent ignoring the preferential claim 
of the petitioners, is contrary to R. 7 of the 
Rules and as such, it is unsustainable in 
law. The grant made in favour of another 
Village Panchayat Committee on grounds 
more or less similar to the one in question 
was quashed by this Court in the case of 
Sanjeevamma v. Doddavallabi Village 
Panchayat, reported in (1976) 2 Kant LJ 
160 : (AIR 1977 Kant 30). 


7. It was submitted by the learned 
Counsels appearing for the petitioners and 
the respondents that Blocks Nos. 1 and 8 
marked with the green pencil in Anne- 
xure-] produced on behalf of the Village 
Panchayat Committee overlaps the area 
applied for by the petitioners in Writ 
Petition No. 11237/76 and similarly, the 
Blocks Nos. 4 and 5 marked in the same 
annexure, situated in Survey No. 80 of 
Chinakurli village, marked with Green 
pencil granted to the Panchayat Commit- 
tee also overlaps the area applied for by 
Sri R. A. Lingappa — petitioner in W. P. 
No. 11286/76. Similarly, the area applied 
for by Sri R. N. Shivananje Gowda, peti- 
tioner in W. P. Nos. 3455/77 and 11238/76 
also overlaps with the area granted to the 
Panchayat Committee in Block No. 6 w 
Survey No. 80 marked with green pencil. 
Similarly, the area granted to the Pancha- 
yat Committee in Block No. 1 marked 
with green pencil in Survey No. 127 of 
Honaz anbal also overlaps the area ap- 
plied for by Sri Pare Gowda, petitioner .in 
W. P. 11254/76._ - 


8. In view of the overlapping of the 
areas applied for by the petitioners with 
the one granted to the Village Panchavat 
Committee, the grant made in favour of 
the Village PE Committee to the 
extent it overlaps, is hereby quashed and 
the applications filed by the petitioners 
are remitted to the competent authority to 
consider the same along with the applica- 
tion of the Village Panchayat Committee 
respondent No. 4, afresh on merits. If the 
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said applications are in accordance with 
the Rules, and the petitioners satisfy all 
the requirements for grant of quarrying 
lease, the competent authority shall pro- 
ceed to grant the lease in accordance with 
the Rules. While proceeding with the ap- 
plications, the competent authority shall 
proceed on the basis of the areas shown 
in Annexure-A, produced by the respon- 
dents, the correctness of which was not 
disputed by both the sides. 


9. For the reasons stated above, the 
applications filed by the petitioners along 
with that of the Village Panchayat Com- 
mittee (respondent-4), will have to be 
considered afresh by the competent auth- 
ority in the light of the observations made 
in this order and in the light of the pri- 
ority contained in R. 7 (1) of the Rules. It 
is ordered accordingly. The applications 
should be disposed of by the competent 
authority within a month from the date of 
the receipt of this order. | 

Petitions allowed. 
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The Secretary, Regional Transport 
Authority and another, Appellants v. D. P. 
Sharma and another, Respondents. 


Writ Appeal No. 543 of 1976, D/- 5-7- 
1979.* 


Karnataka Contract Carriages (Acquist- 
tion) Act (21 of 1976), Ss. 3 (g) and 20 — 
Contract carriage — Meaning of — Public 
service vehicle — Special permit not 
issued at the time of commencement of 
the Act — Held, vehicle would not be 
contract carriage. 


In S. 3 (g) (i) what is required to come 
within the ambit of the definition of the 
term ‘contract carriage’ is that a special 
permit should have been issued to a pub- 
lic service. By merely applying for a spe- 
cial permit, a public service vehicle which 
is otherwise not a contract carriage, would 
not come within extended meaning of the 
term ‘contract carriage’ in S. 3 (g) (i). The 
intention of the Legislature was that 
only a public service vehicle in relation to 
which a special permit had been issued 
when the Acquisition Act came into force 
and which was not operating as a stage 
carriage, should be acquired. Hence, a 
*Against judgment of Malimath, J. report- 

ed in ILR (1977) 1 Kant 87. 
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public service vehicle in relation to which 
a special permit had not been issued when 
the Acquisition Act came into force, would 
not come within the definition of ‘contract 
carriage’ in S. 3 (g) and the prohibition 
contained in S. 20 against grant of con- 
tract carriage permit could not extend to 
grant of special permit under sub-sec. (6) 
of S. 63 of the Motor Vehicles Act. 

(Para 18) 
Cases Referred: Chronological Paras 
AIR 1979 NOC 184: (1979) 2 Kant LJ a 


B. B. Mandappa, Govt. Pleader, 
oo ae M. Rangaswamy (for No. 1) 
and P. R. Ramesh for B. Thilak Hegde, 
(for No. 2) for Respondents. 


CHANDRASHEKHAR, C. J. :—This ap- 
peal is from the Order of Malimath, J. 
allowing Writ Petition No. 8980 of 1976. 
The Regional Transport Authority, 
Bangalore, (hereinafter referred to as the 
R. T. A.) and the State of Karnataka have 
preferred this appeal. 

2. The Karnataka State Road Trans- 
port Corporation (hereinafter referred to 
as the Corporation) was permitted to be 
impleaded as respondent-2 in this appeal 
and Shri P. R. Ramesh, learned Counsel 
for the Corporation, addressed arguments 
supporting the arguments of the learned 


High Court Government Pleader who 
appeared for the appellants- 
3. The writ petitioner (respondent 


No. 1 herein) is the owner of a public ser- 
vice vehicle. He had been granted a per- 
mit to operate a stage carriage between 
Bangalore and Vallipuram. As a part of 
that route lies in Tamil Nadu, he could 
not operate that service beyond the border 
of this State as the Transport Authorities 
of Tamil Nadu had not countersigned that 
permit. On 4 10-1976, he made an applica- 
tion to the R. T. A. for grant of a special 
permit under sub-sec. (6) of S. 63 of the 
Motor Vehicles Act, 1968 (hereinafter re- 
ferred to as the Act) for the period, 15-11- 
1976 to 29-11-1976. The R. T. A. rejected 
bis application on the ground that it could 
not entertain such application and grant a 
special permit in view of the provisions of 
sub-sec. (8) of S. 20 of the Karnataka Con- 
tract Carriages (Acquisition) Act, 1976 
(hereinafter referred to as the Acquisition 
Act). The decision of the R. T. A. was im- 
pugned in the writ petition 

4. The learned single Judge held that 
what sub-sec. (3) of S. 20 of the Acquisi- 
tion Act prohibited, was entertaining ap- 
plications for contract carriage permits 
and’: granting: such permits to ' persons 
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other than the Corporation and that that 
sub-section did not prohibit the R. T. A. 
from spades applications for special 

ermits under sub-sec. (6) of S. 63 of the 

otor Vehicles Act or granting such per- 
mits to such persons. In that view, the 
learned single Judge quashed the decision 
of the R. T. A. and issued a writ in the 
nature of mandamus directing the R. T. A. 
te consider the writ petitioners applica- 
tion according to law. 

5. In this appeal, Sri B. B. Mandappa, 
the learned Hi Court Government 
Pleader, contended that in view of the de- 
finition of the term ‘contract carriage’ in 
cl. (g) of S. 3 of the Acquisition Act, a 
special permit, under sub-sec. (6) of Sec- 
_tion 63 of the Motor Vehicles Act, should 

be regarded as a contract carriage permit 
for the purpose of S. 20 of the Acquisition 
Act which expressly prohibits application 
for contract carriage permits being enter- 
tained and such and permit being granted 
to persons other than the Corporation. 


6. As pointed out by a Division Bench 
of this Court in Writ Petn. No. 2814 of 
1976 (reported in (1979) 2 Kant LJ 292: 
(AIR 1979 NOC 184) (K. N. Sreekantaiah 
v. Dy. Transport Commr., Bangalore 
Division), there is a clear distinction be- 
tween a special permit issued under sub- 
sec. (6) of S. 63 of the Motor Vehicles Act 
and a contract carriage permit. We shall 
now examine whether such distinction be- 
tween a contract carriage permit and a 
special permit has been obliterated for 
the purpose of the Acquisition Act. 


' 7. The relevant portions of cl. (g) of 
S. 3 of the Acquisition Act, read : 


(g) ‘Contract carriage’ shall have the 
same meaning as in cl. (3) of S. 2 of the 
Motor Vehicles Act and includes — 


(i) a public service vehicle in relation 
to which a special permit has been issued 
under sub-sec. (6) of S. 63 of the Motor 
Vehicles Act; 


but does not include, — 
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ty a vehicle operating as a stage carriage 
in relation to which onthe 980th day of 
Jan. 1976 a temporary contract carriage 
permit or a special permit issued under 
sub-sec. (1) of S. 62 or sub-sec. (6) of Sec- 
tion 63 respectively of the Motor Vehicles 
Act, is in force. 

8-9. Section 4 of the Acquisition Act 
provides for vesting of contract carriages 
in the State Government. 


10. Section 14 of the Acquisition Act 
provides, inter alia, that except as other- 
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wise provided in the Act, no person shall 

on or after the commencement of the Act 
apply for any permit or fresh permit or 
for renewal of an‘ existing permit for the 

unng of any contract carriage in the 
tate, 


11. The relevant parts of S. 20 of the 
Acquisition Act, read: 


20. Corporation to have exclusive pri- 
vilege of running any contract carriage.— 
Notwithstanding anything in the Motor 
Vehicles Act, with effect on and from the 
notified date— 

(1) and (2) xxx XXX XXX 

(3) no officer or authority shall invite 
any application or entertain any such ap- 
plication of persons other than the cor- 
poration for the grant of permit for the 
running of any contract carriage. 


42 Sri Mandappa and Sri Ramesh, 
contended that in sub-sec. (8) of S. 20 of 
the Acquisition Act the term ‘contract 
carriage should have the same meaning 
as defined in S. 3 (g) and that according 
to such definition a public service vehicle 
in relation to which a special permit has 
been issued under sub-sec. (6) of S. 63 of 
the Motor Vehicles Act, also comes within 
the ambit of the term ‘contract carriage’, 
that hence, the. term ‘contract carriage 
permit’ in sub-sec. (8) of S. 20 would in- 
clude such special permit also and that 
S. 20 (3) prohibits grant of a contract car- 
riage permit which includes a special per- 
mit after the commencement of that Act. 


18. The above contention overlooks 
that S. 3 of the Acquisition Act which con- 
tains definitions of expressions used in that 
Act, opens with the words “unless the 
context otherwise requires’. In construing 
any provisions of the Act it is 
permissible to give to any expres- 
sion used therein a meaning differ- 
ent from that contained in the defi- 
nition in S. 3 of that Act, if the context 
otherwise requires. There is enough indica- 
tion in that Act that the Legislature did 
not intend to acquire public service vehi- 
cles which were used as stage carriages 
when that Act came into force. Cl. (g) of 
S. 3 itself states that the term ‘contract 
carriage’ as defined therein does not in- 
clude a vehicle operating as a stage car- 
riage in relation to which on 30-1-1976 a 
temporary contract carriage or a special 
permit issued under sub-sec. (6) of S. 63 
of the Motor Vehicles Act was in force. 
If a stage carriage in relation to which a 
special permit was in force on 30-1-1976 
is not treated as a contract carriage and 
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does not vest in the Government under 
the provisions of the Acquisition Act, can 
it be said that the Legislature intended to 
prohibit issue of a special permit to a stage 
carriage after that Act came into force? 
Moreover, in S. 8 (g) (i) of the Acquisition 
Act, what is required to come within the 
ambit of the definition of the term ‘con- 
tract carriage’ is that a special permit 
should have been issued to a public ser- 
vice vehicle. By merely applying for a 
special permit, a public service vehicle 
which is otherwise not a contract carriage, 
does not come within extended meaning 
of the term ‘contract carriage’ in S. 8 (g) (i). 
In our opinion the intention of the Legis- 
lature was that only a public service vehi- 
cle in relation to which a special permit 
had been issued when the Acquisition Act 
came into force and which was not operat- 
ir g as stage carriage, should be acquir- 
ed. Hence, a public service vehicle in re- 
lation to which a special permit had not 
been issued when the Acquisition Act 
came into force, would not come within 
the definition of ‘contract carriage in 
S. 3 (g) and the prohibition contained in 
S. 20 of that Act against grant of contract 
carriage permit cannot, in our opinion ex- 
tend to grant of special permit under sub- 
sec. (6) of S. 63 of Motor Vehicles Act. 
We do not see any good ground to dissent 
‘from the decision of the learned single 
Judge. 


14. In the result, this appeal fails and 
is dismissed. 


15. In the circumstances of the case, 


we direct the parties to bear their own. 


costs 
Appeal dismissed. 
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Smt. Ramakanyadevi, Petitioner v. The 
State of Karnataka and another, Respon- 
dents. 


Writ Petition No. 2795 of 1978, D/- 27-3- 
1980.* 


Karnataka Cinemas (Regulation) Act 
(23 of 1964), S. 20 — Karnataka Cinemas 
(Regulation) Rules 1971, R. 27 (2) (4) — 
Exemption of site from operation of Rule 
— Application rejected by Government 
— Subsequent application for same site 


"To quash orders of Secy. to Govt. of 
Karnataka, Home Deptt., Bangalore, 
D/- 10-1-1978. 


FX/GX/C826/80/MVIJ 
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A.I. BR, 


under changed circumstances is maintain- 
able. (Civil P. C. (5 of 1908), S. 11). 

The power of exemption given to the 
State Government under S. 20 of the Act, 
is to be exercised so as to keep in tune 
with the development of the city, so that 
the public interest is better served. Thus, 
merely because an application for exemp- 
tion of the site in question from the op- 
eration of certain provisions of the Rules 
was rejected, it does not disentitled the 
petitioner to seek exemption once again in 
respect of the very site under the altered 
circumstances, Similarly, the State Gov- 
ernment is also not deprived of its power 
to grant exemption if it is found neces- 
Sary and expedient in the public interest 
so to do merely because it had on the 
earlier occasion refused to grant the ex- 
emption. In these matters there is no 
question of application of the principles 
of res judicata inasmuch as there is no 
full point to the development of a city. 
AIR 1980 SC 350 and (1946) 2 All ER 492, 


(KBD), Relied on. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1980 SC 350 3 
(1946) 2 All ER 492 (KBD), Taylor v. 

Brighton Corpn. 3 


H. B. Datar for B. G. Sridhar, for Peti- 
tioner, 


ORDER:— In this petition under Arti- 
cle 226 of the Constitution, the petitioner 
has challenged the correctness of the 
order dated 10-1-1978 passed by the State 
Government in No. HD.250 CNA 77 re- 
jecting the application dated 9-11-1977 
filed by the petitioner seeking exemption 
under S. 20 of the Karnataka Cinemas 
(Regulation) Act, 1964 (hereinafter refer- 
red to as the Act) from the operation of 
R. 27 (2) (4) of the Karnataka Cinemas 
(Regulation) Rules, 1971 (hereinafter 
referred to as the Rules), for 
location of a sound proof cinema 
theatre on the site bearing No. 27/7 of 
Maratha Ranoji Rao Lane, Kalasipalyam 
New Extension, Division-39, Bangalore-5. 

2. At the outset, Sri H. B. Datar, the 
learned counsel for the petitioner, sub- 
mitted that since the date of rejection of 
the application, several developments 
have taken place in the Division in which 
the site in question is situated and in the 
light of the changes that have taken 
place the petitioner intends to make a 
fresh application before the Government 
for exempting the site in question from 
the operation of R. 27 (2) (4) of the Rules. 
It was also further submitted by the 
learned counsel that it is always open 
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for the State Government to take into 
consideration the changed circumstances 
for the purpose of exercising the power 
of exemption. 


3. S. 20 of the Act, reads as follows: 

“Power to exempt.— The State Gov- 
ernment may, if it is necessary or expedi- 
ent in public interests so to do, by order 
in writing and subject to such conditions 
and restrictions as may be specified in the 
order, exempt any cinematograph exhibi- 
tion or class of cinematograph exhibitions 
Or any place where a cinematograph ex- 
hibition is given......... from any of the 
provisions of this Act or of any rules 
made thereunder.” 


Thus, the power to exempt any cinemato- 
graph exhibitions or class of cinemato- 
graph exhibitions or any place where a 
cinematograph exhibition is given from 
any of the provisions of the Act and the 
Rules, is to be exercised by the State 
Government if it is found necessary or 
expedient in the public interest so to do. 
In fact, the Act and the Rules while re- 
gulating exhibitions by means of cine- 
matograph and the licencing of places in 
which cinematograph films are exhibited 
in the State of Karnataka are also in- 
tended to provide for safety, convenience 
and comfort of the. persons attending 
cinematograph exhibitions. Thus, the 
power to exempt as provided by S. 20 of 
the Act, is to be exercised to advance 
the object and intendment of the Act and 
the Rules. The power of exemption is 
intended to see that the object and the 
policy underlying the Act are not frust- 
rated. In these matters there is no ques- 
tion of application of the principles of 
res judicata inasmuch as there is no full 
point to the development of a city. In 
a fast growing city like Bangalore seve- 
ral changes do take place every now and 
then. Therefore, the power of exemption 
given to the State Government under 
S. 20 of the Act, is to be exercised so as 
to keep in tune with the development of 
the City, so that the public interest is 
better served. Thus. merely because an 
application for exempting the site in 
question from the operation of certain 
provisions of the Rules was rejected, it 
does not disentitle the petitioner to seek 
exemption once again in respect of the 
very site under the altered circumstances, 
Similarly, the State Government is also 
not deprived of its power to grant ex- 
emption if it is found necessary and ex- 
pedient in the public interest so to do 
merely because it had on the earlier 
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occasion refused to grant the exemption 
sought for by the petitioner in respect 
of the site in question. In this connection, 
a recent decision of the Supreme Court 
is very apposite. The said decision is the 
one rendered in the case of Registrar of 
Co-operative Societies v. K. Kunjambu 
reported in AIR 1980 SC 350, the Sup- 
reme Court, while considering scope of 
the power of the State Government to 
exempt under S. 60 of the Madras Co- 
operative Societies Act, has held as fol- 
lows: 


“But, numerous as the provisions are, 


they are not capable of meeting the ex- 


tensive demands of the complex situa- 
tions which may arise in the course of 


the working of the Act and the forma- 
tion and the functioning of the Societies. 
In fact, the too rigorous application of 
some of the provisions of the Act may 
itself occasionally result in frustrating 
the very objects of the Act instead of ad- 
vancing them. It is to provide for such 
situations that the Government is invest- 
ed by S. 60 with a power to relax the 
occasional rigour of the provisions of 
the Act and to advance the objects of the 
Act. S. 60 empowers the State Govern- 


ment to exempt a registered society from 
any of the provisions of the Act or to 
direct that such provision shall apply to 
such society with specified modifications. 
The power given to the Government 


under S. 60 of the Act is to be exercised 
so as to advance the policy and objects 
of the Act, according to the guidelines 
as may be gleaned from the preamble 
and other provisions which we have al- 
ready pointed out, are clear.” 

(Emphasis is supplied) 


If there is any change in the circum- 
stances, it is always open for the State 
Government to reconsider the matter in 
the background of changed circumstances. 
The learned counsel for the petitioner also 
relied upon a decision of the Kings 
Bench Division in the case of Taylor v. 
Brighton Corporation, reported in (1946) 
2 All ER 492, the relevant portion of 
which reads as follows: 


“I am wholly unable to accede to that 
argument, because it seems to me that 
what the Act says in its first section is 
that the scheme can be made with the 
general object of controlling the devel- 
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opment of land, and under Ss. 11 and 12 
of the Act of 1932 we find provisions for 
regulating the use of land or the develop- 
ment of land, and surely no better means 
of contro! or regulation can be found 
than by saying that you shall not use 
your land for some purpose or another 
unless with the consent of the local auth- 
ority. That is one method of controlling 
or regulating. 


The consequences of deciding to the 
contrary would seem to me to be some- 
what serious, because the conditions in 
any town or in any _ country-side 
may change, and change rapidly 
from time to time, and what may be a 
periectly reasonable control or regulation 
in the year 1945 might be a wholly un- 
reasonable or undesirable regulation in 
the year, let us say, 1950 or 1956. It may 
be that one part of the town alters to 
such an extent that the council would 
say: “Although we have hitherto grant- 
ed fun fairs in this part of Brighton, or 
this part of our area, we are no longer 


th 


going to do so because the character of 
that part has changed; whereas although 
we formerly would not have given leave 
to have a fun fair in West Street, now 
West Street has so changed that we 
think it is a very proper place to have 
one if anybody wants to.” Surely it is 
a desirable thing that in these matters 
there should be a certain amount of 
elasticity and provision for local auth- 
orities adjusting their regulations or their 
prohibitions as circumstances may arise.” 
(Emphasis is supplied). 
i Thus, in the instant case, if, as submit- 
ted by the learned counsel appearing for 
the petitioner, there is any change in 
the circumstances enabling the petitioner 
to seek exemption of the site from any 
of the provisions of the Act and the 
Rules; it is open for the State Govern- 
ment to consider such an application to 
be made by the petitioner on its merits 
and without reference to the order dated 
.[10-1-1978 passed by the State Govern- 
ment in No. HD 250 CNA 77 challenged 
in this writ petition. 
4. With these observations, this writ 
petition is disposed of. . 
Order accordingly. 
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V. T. Rajakumar and another, Peti- 
tioners v. The State Transport Appellate 
Tribunal, Bangalore and another, Re- 
spondents, 


Writ Petn. No. 13408 of 1979, D/- 10-34 
1980.* 


Motor Vehicles Act (4 of 1939), S 
(1) and Karnataka Motor Vehicles ie. 
1963, R. 134 — Transfer of permit — No 
guidelines prescribed — Interests of the 
travelling public should govern — Func- 
tion quasi-judicial —- Matters relevant 
alone should count. 


Provisions of the Motor Vehicles Act 
and Karnataka Motor Vehicles Rules 
prohibit transfer of stage carriage per- 
mit unless it is permitted by the trans- 
port authority who granted it. Though 


. S. 59, Motor Vehicles Act or the Rules 


framed do not prescribe any guidelines, 
the authority should act by the interests 
of the travelling public generally. Exer- 
cise of the power under S. 59 (1) being 
quasi-judicial it shall be objectively de- 
termined steering clear of irrelevant or 
extraneous matters. In this case permis- 
sion to transfer in favour of an indivi- 
dual refused on the grounds that the 
partnership alleged was not genuine, that 
by such transfer the transferee would 
be monopolising the route while in fact 
he was yet to attain a viable unit and 
that the transferor on his appointment 
as the full-time Secretary of a Trust 
could not give his undivided attention to 
the transport business was invalid was 
held to be untenable the reasons being 
either extraneous or irrelevant. The last 
mentioned ground pleaded for the trans- 
fer was in fact valid and in the interests 
of travelling public The R.T.A. was 
directed to grant permission for the 
transfer. AIR 1970 SC 1241, Foll. 
(Paras 3 to 5) 


Cases Referred: Chronological Paras 
ATR 1970 SC 1241 3 
N. R. Venkatanarasimhachar, for Peti- 


tioners; L. Sreenivasa Reddy, Govt, 
Pleader, for Respondents. 


ORDER:— Petitioner No. 2 B. R. Vija- 
yachandra is the holder of a stage carri- 
age permit authorised to operate on the 
‘Toute between Siddapura to Virajpet. The 


To quash judgment of K.S. T. A. T, 
Bangalore in Appeal No. 883 of 1978. 
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Said permit is covered by a vehicle bear- 
ing Registration No. MYM 3422. He want- 
ed to transfer the permit in favour of 
petitioner No. 1 V. T. Rajakumar. Both 
the petitioners approached the Regional 
Transport Authority (“R.T.A.”), Kodagu 
with an application prescribed for the 
purpose. Along with the application, the 
petitioners filed separate affidavits in 
which they have in identical terms stated 
that they have been operating the ser- 
vice hitherto under a partnership firm 
and since petitioner No. 2 has been ap- 
pointed as a Secretary of Sarvodaya 
Mahileyara Upadhyaya Shikshana Thara- 
beti Vidyalaya Committee, it would be 
difficult to give his undivided attention 
towards the operation of the stage car- 
riage and he would, therefore, like to 
transfer the permit in favour of peti- 
tioner No. 1. In support of the aver- 
ments, a partnership deed and a letter 
intimating the appointment of petitioner 
No. 2 as a Secretary of the said Educa- 
tional Institution were also produced. 
The R.T.A. by its meeting held on 28th 


Sept. 1978 rejected the application. The 
appeal preferred by the petitioners be- 
fore the State Transport Appellate Tri- 


bunal was also dismissed. 

Hence the petitioners have moved this 
Court under Art. 226 of the Constitution. 

2. Before examining the contentions 
urged for the petitioners, it will be neces- 
sary to refer to the reasons given by the 
R.T.A. for rejecting the application of 
the petitioners. To avoid repetition, I 
would rather extract hereunder the re- 
levant portion of the said order: 

“It is possible to create this. document 
on any date. There is no other document 
to support the claim that it was a part- 
‘nership business. Besides, the reason 
given that since the seller wants to settle 
down in the Management of private 
teachers college does not appear to be 
valid inasmuch as he continues to be a 
dormant partner along with this permit. 
Moreover, the buyer has already 3 per- 
mits in his name. The members also felt 
that this may be another way of cir- 
cumvention of the law on trying to 
monopolise the route since getting a fresh 
permit will be otherwise difficult. It 
was, therefore, resolved that this appli- 
cation for transfer of permit be rejected 
and ask both the parties to appear before 
the R.T.A. For fresh permit under Rule 
134 (4) of the Karnataka Motor Vehicles 
Rules, 1963.” 

It is clear from the above order that 
the R.T.A. has given the following threa 
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reasons: (1) That the partnership deed 
produced by the petitioners does not 
appear to be genuine. (2) that the rea- 
sons given by petitioner No. 2 that he 
wants to settle down as a Secretary of 
the Educational Institution does not ap- 
pear to be valid inasmuch as he conti- 
nues to be a dormant partner along with 
petitioner No. 1. (3) Petitioner No. 1 has 
already 3 permits in his name and if the 
permit in question is also transferred to 
him it would be circumventing the law 
relating to grant of permits and he would 
try to monopolise the route. 


3. Mr. Achar, learned counsel for the 
petitioners urged that these reasons are 
invalid inasmuch as they are extraneous 
to the issue under consideration. It 
seems to me that the contention urged is 
well founded and must be accepted as 
correct. §. 59 (1) of the Motor Vehicles 
Act provides for transfer of permits. It 
states that save as provided in Sec. 6], 
a permit shall not be transferable from 
one person to another except with the 
permission of the transport authority 
which granted the permit. R. 134 of the 
Karnataka Motor Vehicles Rules, 1963 
provides procedure for making an appli- 
cation for transfer and disposal of such 
applications. It provides that a party 
must make a joint application in writing 
in Form No. 78 P. Tr. A. to the R.T.A. 
setting forth the reasons for the propos- 
ed transfer. The R.T.A. upon receipt of 
the application may require any party 
to state in writing whether any premium, 
payment or other consideration arising 
out of the transfer, is to pass or has pass- 
ed between them and the nature and 
amount of any such premium, payment 
or other consideration. The rule further 
provides that if upon an enquiry the 
R.T.A. is satisfied that any matter stated 
to it by the parties was false it may re- 
fuse to transfer the permit and may de- 
clare void any transfer made upon such 
application. For the purpose of the en- 
quiry, the R.T.A. may summon both the 
parties to the application to appear be- 
fore it and may, if it deems fit, deal with 
the application as if it were an applica- 
tion for a permit. The rule also states 
that if the R.T.A. is satisfied that the 
transfer of a permit may properly be 
made, it may make consequential entries 
in Parts A and B of the permit. 


It is seen from these provisions that a 
transfer of a permit from one person to 
another is prohibited unless it is per- 
mitted by the Transport Authority who 
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granted that permit. For granting such 
permission or for rejecting it, S. 59 or 
the Rules framed thereunder do not 
provide any guidelines. But it is ap- 
parent that the section is for benefit of 
the permit-holder. It is the duty of the 
courts to construe such provisions so as 
to encroach as little as possible on the 
liberties of the permit-holders. 


The Rules provide that an applica- 
tion for transfer may be disposed of as 
if it were an application for permit. 
That means the action of the R.T.A. 
should solely be guided in the interests 
of the travelling public generally. Exer- 
cise of power to sanction the transfer of 
a` permit under S. 59 (1) is held to be 
quasi-judicial (See M/s. Ravi Roadways 
v. Asia Bi, AIR 1970 SC 1241 at 1243) 
Since the power is quasi-judicial, there 
shall be an objective determination of 
the question without the consideration of 
irrelevant or extraneous matters. 


4. With these prefatory observations, 
let me now examine the validity of the 
reasons given by the R.T.A. The first rea- 
son given by the R.T.A. is that the part- 
nership business by which the vehicle in 
question is being operated by the peti- 
tioners appears to be not genuine. In 
my view, it is immaterial whether there 
is a partnership business between peti- 
tioner No. 1 and petitioner No. 2. Peti- 
tioner No. 2 does not want to transfer his 
permit in the name of the partnership 
firm. He seeks permission of the R.T.A., 
to transfer his permit in the name of 
petitioner No. 1. Therefore, whether 
there is a partnership business as be- 
tween the parties and whether that part- 
nership business is genuine or not is 
wholly beside the point. Likewise, the 
other reasons given by the R.T.A. are 
also not relevant and if I may say sọ, 
are wholly irrelevant. The R.T.A. has 
stated that petitioner No. 1 has three 
permits and if he gets one more by 
transfer. it would be a circumvention of 
the law and an attempt to monopolise 
the route, Firstly, there is no law pre- 
venting a person to get one more permit 
if he is already in possession of three 
permits. On the contrary if he gets one 
more permit, it would take him nearer 
to a viable unit. R. 140 defines ‘a viable 
unit” to mean “an operator who is the 
owner of not less than 5 stage carriages 
or public carriers plying within the State. 
Viable unit in the context means, to 
make the operator economically sound 
lto operate effectively the services in the 
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interest of the public. Secondly, it would 
be wrong to state that petitioner No. 1 
would be monopolising the route. The 
question of monopoly does not arise since 
he is yet to attain a viable unit. 


What remains to be considered is whe- 
ther the personal disability pleaded by 
petitioner No. 2 stating that he has been 
appointed as a Secretary of an Educa- 
tional institution and, therefore, he 
could not give his undivided attention to 
transport business is true or not. The 
R.T.A. has stated that it does not appear 
to be valid inasmuch as he continues to 
be a dormant partner along with peti- 
tioner No. 1. Petitioner No. 2 has pro- 
duced unimpeachable document Exhibit 
‘C’ which is a letter written by the Pre- 
sident of the Sarvedaya Educational 
Trust, Virajpet, Kodagu stating that pe- 
titioner No. 2 is working as full-time Se- 
cretary of the Educational Trust. There 
is no good reason to doubt this docu- 
mentary proof. Here is a case where the 
holder of a permit finding himself unable 
to give his undivided attention to the 
transport business wants to transfer 
his permit in the name of petitioner No. 
1 so that the latter with his rich experi- 
ence could serve the interests of the pub- 
lic better. The R.T.A., in my judgment, 
ought not to have refused to grant the 
permission sought for. If the holder o 
a permit intends to transfer his permit 
in the name of another on account of 
personal difficulties or other genuine pro- 
blems and if the other person is in a bet- 
ter position to serve the interests of the 
travelling public by taking over the ser- 
vice, then there is every justification for 
the R.T.A. to sanction the transfer. 


5. In the result, the rule is made ab- 
solute and the impugned orders are- 
quashed. The R.T.A. Kodagu shall grant. 
the required permission for petitioner - 
No. 2 to transfer the permit in favour of 
petitioner No. 1, in accordance with law: 

In the circumstances, however, J make 
no order as to cost. 












Petition allowed, - 
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(A) Constitution of India, Art. 226 — 
Natural justice — Rule against bias — 
Adjudicating authority, if biased or not 
Ascertainment. (Public Premises 
(Eviction of Unauthorised Occupants) Act 
(1971), S. 5). l 


The modern concept of the rule against 
bias is rooted on the well-known princi- 
ple that “justice should not only be done, 
but should manifestly and undoubtedly 
be seen to be done’. A man may be dis- 
qualified from sitting in a judicial capa- 
city on one of the two grounds; (1) a “di- 
rect pecuniary interest” in the subject 
matter and (2) “bias?” in favour of one 
Side or against the other. The bias may 
be actual bias or a real likelihood of bias 
and mere surmise or conjecture is not 
enough. It all depends upon how the 
Court looks with the judicial hindsight at 
the adjudicating authority and in parti- 
cular at his behaviour in conducting the 
proceedings, his attitude towards the ag- 
grieved party, his attachment to the 
cause and his frame of mind, whether 
preconceived or not. After getting the 
sum total of all these, the Court must 
ask whether it would be enough to erode 
the detachment and impartiality of the 


adjudicating authority. If there is any 
likelihood of such erosion, the decision 
complained of must be struck down so 


that the streams of justice may be kept 
clear and pure which is the basic require- 
ment of administration of justice. Case 
law reviewed. (Paras 9, 10, 11) 


The Bank wanted the premises occupi- 
ed by the petitioner for the purpose 
among others, for locating staff training 
centre and to accommodate the Regional 
Officer and his staff. The Bank issued 
notice determining tenancy and called 
upon petitioner to vacate premises. After 
initiating proceedings, the notice issued 
by Estate Officer . reiterated the same 
grounds. The Estate Officer in the in- 
stant case was none other than the Re- 
gional Manager of the Bank. During the 
pendency of proceedings, the Branch 
Manager of Bank wrote letter to Estate 
Officer to expedite disposal of the mat- 
ter. The Estate Officer while granting 
adjournment at petitioner’s request in- 
formed him that the Bank required very 
badly the premises for its own use. The 
final order made by Estate Officer stated 
that the premises were required for 
shifting office of Regional Manager. 


Held: The Estate Officer, as adjudicat- 
ing authority, decided that he wanted 
the premises for his own use. The facts 


Kant. 187 


clearly prove that he was vitally inter- 
ested in the cause. From the very start 
of proceedings, the impression gained 
was that the dice were loaded against 
the petitioner. No amount of evidence 
could remove that impression or estab- 
lish affirmatively, that the end result of 
Estate Officer was a product of detach- 
ment and impartiality. The likelihood of 
bias animating the mind of Estate Officer 
was inevitable and its exercise was very 
much conscious and not unconscious, 
(Para 12) 


(B) Constitution of India, Art. 226 — 
Public Premises (Eviction of Unauthoris- 
ed Occupants) Act (1971), S. 4 — Public 
Premises (Eviction of Unauthorised Oc- 
cupants) Rules, 1971, R. 5 — Principles 
of natural justice — Estate Officer not. 
giving copy of statement of witness 
though requested to give copy — Order 
based on it. If amounts to violation of 
natura] justice, 


The Estate Officer must hold an en- 
quiry as required under S. 4 of the Act 
read with R. 5 of the Rules. R. 5 pro- 
vides that he shall record the summary 
of evidence tendered before him and the 
Summary of evidence and documents 
filed before him shall form part of re- 
cord. Exercise of power under the Act is 
quasi-judicial. The tenant has right to be 
heard before the Estate Officer and if 
the right to be heard is to be a real right 
which is worth anything it must carry 
with it a right to know the evidence of 
opposite side. The tenant must be given 
a fair opportunity to correct or contra- 
dict statements recorded or evidence col- 
lected in his presence or absence. A tri- 
bunal or a person to whom judicial or 
quasi-judicial functions are entrusted is 
presumed to have -an obligation to act 
with fairness, that is, not only the obli- 
gation to observe principles of natural 
justice but, on the contrary, to observe 
a higher standard of behaviour than that 
required by natural justice. (1911) AC 
179, AIR 1978 SC 597, Rel. on. 

(Para 13) 

In the instant case, even though the 
tenant made a written request to furnish 
him a copy of the statement of the wit- 
ness examined on behalf of landlord in 
his absence, it was not given to him. The 
Estate Officer without furnishing him a 
copy, relied upon that evidence and it 
formed the basis of his order of eviction. 

Held: To rely upon such evidence 
without affording an opportunity to ten- 
ant to know the contents strikes at the 
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very root of judicial process, The Estate 
Officer did not act fairly. The tenant had 
no real and effective opportunity to deal 
with or meet the case put forward by 
opposite side. The procedure followed by 
Estate Officer in making two orders of 
eviction on the same day, though the 
conclusion in both may be same but with 
different contents, does not inspire con- 


fidence. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1978 SC 597 13 
(1972) 2 Atkins 469, St. James’ Evening 

Post Case 11 
AIR 1970 SC 150 10 


(1969) 1 QB 577: (1968) 3 WLR 694, Me- 


tropolitan Properties (F. G. €.) Co. 
Ltd. v. Lannon 9 
AIR 1967 Delhi 86 12 
AIR 1959 SC 308 10 


AIR 1957 SC 425: 1956 Cri LJ 315 10 
(1926) AC 586: 135 LT 482, Frome United 
Breweries Co. v. Bath JJ. 9 
(1911) AC 179: 104 LT 689, Board of 
Education v. Rice 13 


G. Ramaswami for B. N. Dayananda, 
for Petitioner; C. B. Nandeeshwar, Addl. 
Central Govt. Standing Counsel (for No. 
1) and S. Mani and B. S. Pranesh Rao 
(for No. 3), for Respondents. 

ORDER:— This writ petition is direct- 
ed against the order of the III Additional 
District Judge, Bangalore in Misc. Appeal 
No. 94 of 1978 affirming the order of the 
Estate Officer under S. 5 of the Public 
Premises (Eviction of Unauthorised Oc- 
cupants) Act, 1971 (Central Act No. 40 of 
1971) (called shortly as “the Act”). 

‘The facts are these: 


2. The petitioner is a private limited 
company. Its Branch Office is located in 
a portion of the building belonging to 
the Indian Bank, Bangalore City 
Branch. The 3rd respondent is the Estate 
Officer appointed by the Central Govern- 
ment under S. 3 of the Act. The Bank 
wanted the premises under the occupa- 
tion of the petitioner for its own use. On 
lst March, 1978, the Manager of the 
Bank issued a notice determining the 
tenancy. The petitioner was also called 
upon to vacate and deliver vacant pos- 
session of the premises. It was followed 
by a reminder letter dated ilth July, 
1978. In both the said letters it was em- 
phasized that the premises were required 
for locating the Staff Training Centre 
of the Bank and also for the use of the 
Regional Manager’s Office. On 20th. Sept. 


1978, the Estate Officer took up the case. 


He issued a notice calling upon the peti- 
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tioner to vacate the premises. The 
grounds for evicting set out in the notice 
are those referred to in the letters writ- 
ten by the Bank on lst March, 1978 and 
lith July, 1978. 


3. The Manager of the petitioner by 
reply dated 7th Oct. 1978 denied the re- 
quirements of the Bank and further con- 
tended that it would cause greater hard- 
ship to him if he is evicted from the pre- 
mises. He also challenged the validity of 
the notice. The Estate Officer posted the 
case for enquiry to 23rd Oct. 1978. But 
two days earlier, that is, on 21st Oct. 
1978, the Manager filed a memo request- 
ing the Estate Officer to adjourn the case 
by a month since due to unavoidable 
reasons it would not be possible for him 
to attend the matter on the said date of 
hearing. When the case was called on the 
23rd, none was present on behalf of the 
petitioner. Bank was, however, repre- 
sented by Sri S. Sarangaraj Kumar, the 
Manager of the local Branch. The Estate 
Officer recorded his statement and post- 
ed the case to 28th Oct. 1978 intimating 
the same to the petitioner by a letter. 


4. On 28th Oct. 1978, on behalf of 
the petitioner, a memo was filed asking 
for further adjournment stating that its 
Manager Mr. Elias Fernandes was away 
in Mangalore in view of his father’s seri- 
ous ill health and subsequent death. In 
the said memo, a specific request was 
made to the Estate Officer to grant a copy 
of the statement recorded by him on 23rd 
Oct. 1978. The Estate Officer reluctantly 
adjourned the case to 16th Nov. 1978. On 
the adjourned date a statement was filed 
on behalf of the petitioner contending 
inter alia that the Bank did not require 
the premises for the purpose for which 
it has asked for. The Estate Officer did 
not further record any evidence and he 
closed the case on the same date. The 
record shows that he made two orders 
on that day. One order was handwritten 
and another was typed. The typed order 
was communicated to the petitioner. The 
handwritten order begins with a pre- 
amble: 

“Case called at 11 A.M. Respondent 
was represented by Mr. Elias Fernandes, 
Manager and filed the written statement 
saying that he has nothing more to add 
than what is stated in the letter.” 


Then there follows a brief reasoning for 


-eviction with a conclusion that the pre- 


mises under the occupation of the peti- 
tioner was required for the bona fide use 
of the Bank. This was not the.order come 
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municated to the petitioner. The order 
communicated to the petitioner on the 


other hand contains some more facts and 
‘also amplified reasons for making ‘ the 
order of eviction. 


5. Against the order of eviction, the 
petitioner appealed to the District Judge, 
Bangalore. it was contended in the ap- 
peal that the procedure followed by the 
Estate Officer was contrary to the princi- 
ples of natural justice. It was complain- 
ed that the petitioner was not afforded 
with opportunity to cross-examine the 
witness examined on behalf of the Bank 
and not even a copy of his statement was 
furnished. It was further urged that the 
requirements of the Bank was not bona 
fide and the petitioner was not liable to 
be evicted. The learned Judge rejected 
all those contentions. He observed that 
there is no provision in the Act confer- 
ring a right on the petitioner to get 
copies of statements recorded by the 
Estate Officer. He also observed that if 
the petitioner had really wanted to cross- 
€xamine the witness of the opposite side, 
its representative could have looked into 
the connected file and cross-examined 
the witness. On the last contention re- 
garding the requirements of the Bank, 
it was held that they were extraneous to 
the eviction proceedings and petitioner 
being an unauthorised occupant would be 
liable to be evicted irrespective of other 
consideration. 


6. This petition was originally filed 
challenging the constitutional validity of 
the Act and the eviction order. It was 
filed even before the disposal of the ap- 
peal by the District Judge. After the ap- 
peal was dismissed, the petitioner 
amended the petition questioning the 
legality of the appellate order also. 


7. I will first examine the legality of 

the order complained of and if it is found 
to be unsustainable, then it would be 
unnecessary to examine the validity of 
the Act. 
8. On the submissions made by coun- 
sel on both sides, and having regard to 
the material on record, the following two 
questions arise for consideration: 

(1) Whether there was a likelihood of 
bias on the part of the Estate Officer 
vitiating the order of eviction? and 

(2) Whether the petitioner was denied 
of a reasonable opportunity by the Estate 
Officer? 


- These two questions are the two essen- 
tial characteristics of what is often call- 
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ed as natural justice although the rule 
against bias is one thing and the right 
to be heard is another. Nevertheless they 
are the twin pillars supporting the prin- 
ciple of natural justice. The Romans put 
them in the two maxims: NEMO JUDEX 
IN RE SUA: and Audi alteram partem. 
The former translated literally means, 
prohibiting a man from being a Judge 
in his own cause, and the latter means 
no one should be condemned unheard. 
They have recently been put in the two 
words, Impartiality and Fairness. But 
they are separate concepts and are gov- 
erned by separate considerations. 


9. The modern concept of the rule 
against bias is rooted on the well-known 
principle that “justice should not only be 
done, but should manifestly and undoubt- 
edly be seen to be done”. A man may be 
disqualified from sitting in a judicial 
capacity on one of two grounds. First, 
a “direct pecuniary interest” in the sub- 
ject matter; second, “bias” in favour of 
one side or against the other. The bias 
may be actual bias or a real likelihood 
of bias and mere surmise or conjecture 
is not enough. Professor. Smith has writ- 
ten (Judicial Review of Administrative 
Action, Second Edition (1968), at p. 244): 

“A ‘real likelihood’ of bias means at 
least a substantial possibility of bias. The 
court, it has been said, will judge of the 
matter ‘as a reasonable man would judge 
of any matter in the conduct of his own 
business.” 


The test of real likelihood of bias 
which has been applied in a number of 
leading cases in magisterial and liquor 
licensing law, is based on the reasonable 
apprehensions of a reasonable man fully 
apprised of the facts. It is no doubt de- 
sirable that all. judges, like Caesar’s wife, 
should be above suspicion, but it would 
be hopeless for the courts to insist that 
only ‘people who cannot be suspected of 
improper motives’ were qualified at com- 
mon law to discharge judicial functions, 
or to quash decisions on the strength of 
the suspicions of fools or other capricious 
and unreasonable people. 


Certainly, on the question of bias we 
cannot proceed on the basis of suspicions 
of fools or on the whims of unreasonable 
people. We must proceed on the reason- 
able suspicion or on the ‘real likelihood 
of bias’. The tide of judicial opinion -inf 
the past was more on ‘real likelihood of 
bias’ rather than on reasonable suspicion. 
But, Lord Denning M. R. in Metropolitan 
Properties Co. (F.G.C.) Ltd. v. Lannon, 
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(1969) 1 QB 577 interwove these princi- 
ples with the other test, saying: 


“The court does not look to see 
if there was a real likelihood that he 
would, or did, in fact favour one side at 
the expense of the other. The court looks 
at the impression which would be given 
to other people.” 


And he continued: 


“Nevertheless there must appear to be 
a real likelihood of bias. Surmise or con~- 
jecture is not enough......... There must 
be circumstances from which a reason- 
able man would think it likely or pro- 
bable that the justice, or chairman, as 
the case may be, would, or did, favour 
one side unfairly at the expense of the 
other. The court will not inquire whether 
he did in fact, favour one side unfairly. 
Suffice it that reasonable people might 
think he did. The reason is plain enough. 
Justice must be rooted in confidence: and 
confidence is destroyed when right-mind- 
ed people go away thinking; ‘the Judge 
was biased’.” 


What Lord Denning was concerned with 
in his reference to a real likelihood of 
bias was perhaps to emphasise the irre- 
levance of whether the Court or Tribu- 
nal was in fact biased. Commenting on 
these principles, Professor Paul Jackson 
in his book “Modern Legal Studies — 
Natural Justice’, 1979 Edition writes at 
page 52: i 


“The antithesis between the two tests 
remains, it is suggested, somewhat un- 
convincing. It is hard to envisage a court 
holding that a reasonable man might pro- 
perly suspect the existence of bias but 
refusing to interfere because it was not 
itself convinced of a real likelihood of 
bias. In the end all turns on the view the 
court takes on the facts. The Judge who 
says there is no real likelihood of bias 
would just as likely say that any suspi- 
cion of bias was unreasonable; a Judge 
who is prepared to find a reasonable sus- 
picion of bias is hardly likely to deny 
that there was a real likelihood of bias. 
Perhaps it is unfortunate that the courts 
ever tried to improve on Lord Carson’s 
simple test; was there ‘such a likelihood 
of bias as entitled the court to inter- 
fere’?” (Frome United Breweries Co. vV. 
Bath JJ. ((1926) AC 586, 618). 


10. Our Supreme Court has taken a 
more practical view of the rule against 
bias. In Maniklal v. Premchand, AIR 1957 
SC 425 at p. 429 Gajendragadkar, J. (as 
he then was) said: 
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“It is of the essence of judicial deci- 
sions and judicial administration that 
Judges should þe able to act impartially, 
objectively and without any bias. In such 
cases the test is not whether in fact a 
bias has affected the judgment; the test 
always is and must be whether a litigant 
could reasonably apprehend that a bias 
attributable to a member of the tribunal 
might have operated against him in the 
final decision of the tribunal. It is in 
this sense that it is often said that jus- 
tice must not only be done but must 
also appear to be done.” 


In Nageshwara Rao v. A. P. Road Trans- 
port Corporation, AIR 1959 SC 308 it was 
observed that the authority empowered 
to decide the dispute must be one with- 
out bias by which is meant an operative 
prejudice, whether conscious or uncon- 
scious towards one side or the other in 
the dispute. 


Same principle was reiterated in Kraipak 
v. Union of India, AIR 1970 SC 150. The 
law was again summarised in Dr. G. 
Sarma v. University of Lucknow thus: 


“From the above discussion it clearly 
follows that what has to be seen in a 
case where there is an allegation of bias 
in respect of a member of an administra- 
tive Board or body is whether there is 
a reasonable ground for believing that he 
was likely to have been biased. In other 
words whether there is substantial pos- 
sibility of bias animating the mind of 
the member against the aggrieved party.” 
From these decisions, it appears that a 
‘likelihood’ of bias is given the meaning 
of ‘possibility’ of bias rather than ‘pro- 
bab‘lity’. For it is always assumed that 
a reasonable man would suspect bias 
only on the real possibility and not on 
probability. 


11. If I am permitted to add it makes 
little difference whether ‘likelihood’ is 
equated with ‘possibility’ or ‘probability’. 
It all depends upon how the Court looks 
with the judicial hindsight at the adjudi- 
cating authority and in particular at his 
behaviour in conducting the proceedings, 
his attitude towards the aggrieved party, 
his attachment to the cause and his frame 
of mind whether preconceived or not. 
After getting the sum total of all these, 
the Court must ask whether it would be 
enough to erode the detachment and im- 
partiality of the adjudicating authority. 
If there was any likelihood of such ero- 
sion the decision complained of must be 
struck down so that the streams of jus- 
tice may be kept clear and pure which 


maaamo mnene tata ee 
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is the basic requirement in the admin- 
istration of justice. It was Lord Hard- 


wicke (St. James’ Evening Post Case, 
(1972) 2 Atkins 469 at p. 472) who said in 
1742: 

“There cannot be anything of greater 
consequence than to keep the streams 
of justice clear and pure, that parties 
may proceed with safety both to them- 
selves and their characters.” 


12. With these prefatory observations, 
I may now briefly recapitulate the rele- 
vant facts and circumstances of the pre- 
sent case. The Estate Officer herein was 
none other than the Regional Officer of 
the Indian Bank. The Branch of that 
Bank wanted the. premises occupied by 
the petitioner for the purpose among 
others, to accommodate the Regional Offi- 
cer and his staff. Even before the Estate 
Officer initiated the proceedings, the 
Bank called upon the petitioner to vacate 
the premises by letter dated ist March 
1978 followed by reminder letter dated 
lith July, 1978. In both the letters, it was 
stated: 


"We require the portion let out to you 
bona fide for locating our staff training 
centre to be opened shortly and also 
for the Regional Manager's Office and 
other requirements of our own.” 


The notice issued by the Estate Officer 
reiterated the above grounds by refer- 
ring to the said letters. During the pen- 
dency of the proceedings the Manager of 
the Branch Office has written letter to 
the Estate Officer to expedite the disposal 
of the matter. (See letter dated 13th 
Nov. 1978). The Estate Officer while re- 
luctantly adjourning the case at the re- 
quest of the petitioner, made it clear (see 
letter dated 23-10-1978 and the letter 
dated 28-10-1978) that the Bank requires 
very badly the premises under the occu- 
pation of the petitioner for its own use 
and also to locate the office of the Re- 
gional Manager. The final order made by 
the Estate Officer also gives the same 
reasoning stating that the Office of the 
Regional Manager has to be shifted to a 
more spacious building and the premises 
under the occupation of the petitioner 
were required for that purpose. In other 
words, he as the adjudicating authority 
decided that he wanted the premises for 
his own use, These facts and circum- 
stances clearly prove that he was vitally 
interested in the cause, 


It was, however, urged for the con- 
testing respondents that the Estate Offi- 
cer had no personal interest in the mat- 
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ter and he was required to discharge his 
statutory function and when he was re- 
quired to act as a statutory authority, he 
could not be said to have acted both as 
the prosecutor and the Judge. In sup- 
port of the contention, reliance was plac- 
ed on the decision of the Delhi High 
Court in M. L. Joshi v. Director of 
Estates, Government of India, New Delhi, ~ 
AIR 1967 Delhi 86. I have perused the 
decision and I do not think that it could 
be of any assistance. The decision there- 
in proceeded on different facts which 
are far removed from those of the pre- 
sent case. In the present case, from the 
very start of the proceedings, the im- 
pression gained was that the dice were 
loaded against the petitioner. No amount 
of evidence or argument for the respon- 
dents could remove that impression or 
establish affirmatively, that the end re- 
sult of the Estate Officer was a product 
of detachment and impartiality. The 
likelihood of bias animating the mind of 
the Estate Officer was inevitable and its 
exercise was very much conscious and 
not unconscious. 

13. This takes me to the second con- 
tention relating to the denial of natural 
justice. Learned counsel for the peti- 
tiotfer urged that the Estate Officer did 
not record the statements of the witness 
produced for the Bank in the presence 
of the petitioner and he did not even fur- 
nish a copy of the statement of that wit- 
ness in spite of a specific request made 
for the purpose. The learned District 
Judge has summarily rejected the latter 
part of the contention on the ground that 
there is no provision under the Act to 
furnish copies of the statements record- 
ed in the proceedings. This reasoning 
would be leading into the trap of legal- 
ism of the 17th century. The Act need 
not provide for all the minor details how 
an enquiry should be conducted by the 
Estate Officer. The Estate Officer must 
hold an enquiry as required under S. 4 
of the Act, read with the Public Pre- 
mises (Eviction of Unauthorised’ Occu- 
pants) Rules 1971. R. 5 of the Rules pro- 
vides that the Estate Officer shall record 
the summary of the evidence tendere 
before him and the summary of such evi- 
dence and any relevant documents filed 
before him shall form part of the record 
of the proceedings. Exercise of the powe 
under the Act is undoubtedly quasi-judi 
cial. The petitioner has a right to be 
heard before the Estate Officer and if 
the right to be heard is to be a real right 
which is worth anything, it must carry 
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with it a right to know the evidence of 
the opposite side. The petitioner must 
therefore be told what evidence has been 
given or what statements have been 
made by the opposite side. In other 
words, to put it shortly, the petitioner 
must be given a fair opportunity to cor- 
rect or contradict the statements record- 
ed or the evidence collected in his pre- 
sence or absence. This one principle uni- 
formly appears in all the cases com- 
mencing from the celebrated judgment of 
Lord Loreburn L. C. in Board of Educa- 
tion v. Rice, (1911) AC 179 at p. 182 
wherein the following passage appears: 


“Comparatively recent statutes have 
extended, if they have not originated, the 
practice of imposing upon departments 
or officers of State the duty of deciding 
or determining questions of . various 
kinds. In the present instance, as in many 
others, what comes for determination is 
sometimes a matter to be settled by dis- 
cretion, involving no law. It will, I sup- 
pose usually be of an administrative 
kind; but sometimes it will involve mat- 
ter of law as well as matter of fact, or 
even depend upon matter of law alone. 
In such cases the Board of Education 
will have to ascertain the law and also 
to ascertain the facts. I need not add 
that in doing either they must act in 
good faith and fairly listen to both sides, 
for that is a duty lying upon every one 
who decides anything. But I do not think 
they are bound to treat such a question 
as though it were a trial. They have no 
power to administer an oath, and need 


not examine witnesses. They can obtain - 
information in any way they think best, 


always giving a fair opportunity to those 
who are parties in the controversy for 
correcting or contradicting any relevant 
statement prejudicial to their view.” 


Since then, Judges and writers have 
expanded the procedure laid down by 
statutes and laid down the obligation to 
observe the principles of natural justice 
where it is not plainly contrary to the 
intention of the legislature. The courts 
recently have also resorted to such alter- 
natives to natural justice as “fairplay in 
action” or “fairness of procedure” or 
“the fundamental principles of a fair 
trial”, while discouraging a tendency to 
subject hearing to “legal strait-jackets”. 
Sometimes, “fairness” has been under- 
stood to impose a higher standard than 
that required by natural justice. In a his- 
toric decision of our Supreme Court in 
Maneka Gandhi v. Union of India, AIR 
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1978 SC 597 at p. 624 Bhagwati, J. who 
spoke for the majority view observed: , 


“The principles of reasonableness must; 
be right and just and fair and not arbi-! 
trary, fanciful or oppressive; otherwise, 
it would be no procedure at all.” 


A tribunal or a person to whom judicial 
or quasi-judicial functions are entrusted) 
is thus presumed to have an obligation to 
act with fairness, that is not only the 
obligation to observe the principles of 
natural justice but, on the contrary, to 
observe a higher standard of behaviour 
than that required by natural justice. 


14, Regard being had to these princi- 
ples, if we turn to the procedure follow- 
ed by the Estate Officer, it becomes clear 
that he did not act fairly. I may not find 
fault with him for recording the state- 
ment of the witness for the Bank in the 
absence of the present petitioner, but I 
cannot certainly agree with the conten- 
tion that he was not bound to furnish 
a copy of the statement to the petitioner 
even after a specific request was made. 
The petitioner was very particular to 
know the evidence given by that witness. 
A written request was made asking for 
a copy of that evidence. But, the Estate 
Officer without furnishing a copy, relied 
upon that evidence. That evidence in 
fact formed the sole basis for making the 
order of eviction against the petitioner. 
To rely upon such evidence without 
affording on opportunity to the petitioner 
to know the contents strikes at the very 
root of our judicial process. I must, there- 
fore, conclude that the petitioner had no 
real and effective opportunity to deal 
with or meet the case put forward by 
the opposite side. l 

Besides, the procedure followed by the 
Estate Officer does not inspire any con- 
fidence. One does not know why he made 
two orders on the same day, one manu- 
script and another typewritten. The con- 
clusion in the two orders may be the 
same, but the contents are different. Tt 
is difficult to accept the contention urged 
for the respondent that the typed order 
was only a communication of the man- 
uscript order or the manuscript - order 
was just the proceedings maintained by 


the Estate Officer. If one peruses the re- 


cords, it becomes clear that these con- 


‘tentions cannot be accepted. On the other 
hand, it gives rise to so many specula- 


tions, one of which, as urged for the 


‘petitioner, is that the typed order must 
-have been kept ready even before 


the 
proceedings were terminated. That is why 


ee 
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I said earlier that the procedure follow- 
ed in the case does not at any rate in- 
spire confidence, 


In the view that I have taken, it is not 
mecessary to decide the question raised 
whether the Act is ultra vires the Con- 
stitution or not. 


15. In the result, the rule is made 
absolute and the impugned orders are 
quashed, with costs. Advocate’s fee 
Rs. 100, 


Rule made absolute, 


' ATR 1980 KARNATAKA 193 
NARAYANA RAI KUDOOR, J. 


M. Krishnappa, Petitioner v. The State 
of Karnataka and others, Respondents, 

Writ Petn. No. 833 of 1980, D/- 11-4- 
1980. 

(A) Karnataka Land Reforms Act (10 
of 1962), S. 48A — Application for regis- 
tration as occupant — Applicant, a beedi 
contractor and monthly tenant of build- 
ing — Premises situate in municipal 
limits and assessable to municipal tax — 
Applicant not tenant of coconut trees 
sianding in compound — Held, land was 
mot agricultural premises to entitle re- 
gistration. (1979) 1 Kant LJ 412, Applied. 

(Para 12) 


(B) Constitution of India, Art, 226 — 
Question of fact — Statute prohibiting 
legal practitioners from appearing before 


Tribunal — Party executing power of 
attorney in favour of her husband to ap- 
pear before Tribunal — Question whe- 


ther party has tried to circumvent the 
law is question of fact, AIR 1976 Kant 
33, Foli. (Para 24) 


(C) Karnataka Land Reforms Act (190 
of 1962), S. 48 (8) — Bar against legal 
practitioners to appear before Tribunal 
— Legal bar is in its normal and natural 
sense and cannot be extended against 
member to reperesent other member of 
his family even if he happens to be legal 


practitioner, (Para 25) 
Cases Referred ; Chronological Paras 
(1979) 1 Kant LJ 412 12 
AIR 1976 SC 1785 13 
AIR 1976 Kant 33: (1976) 1 Kant LJ 13 

22, 24, 25 
(1954) 2 Lab LJ 148 (Bom) 22 


S. R. Nayak, for Petitioner; B, V. 
Acharya, for Respondents. 
FX/HX/C825/80/MBR 

1980, -Karnataka/13 XI - G—24 


M. Krishnappa v. State 


Kant. 193 


ORDER :— This writ petition is listed 
under ‘B’ group, -The 3rd respondent 
Shantha Shetty who is the only contest- 
ing respondent is represented by her ad- 
vocate Shri B. V. Acharya. 


2. This petition under Articles 226 & 
227 of the Constitution is directed 
against the order dated 28-2-1979, a true 
copy of which is at Annexure-A, dismis- 
sing the claim application filed by the 
petitioner Krishnappa in Form-7 under 
Section 48A (1) of the Karnataka Land 
Reforms Act, 1961 (for short the ‘Act’) 
for being registered as an occupant in 
respect of 34 cents of land comprised in 
S. No. 63 of Kodialbail locality in Man- 
galore Town of Dakshina Kannada Dis- 
trict, which will be hereinafter referred 
to as the ‘suit land’, 


3. It is necessary to set out the rele- 
vant facts for proper appreciation of the 
rival contentions urged on either side. 


4. The petitioner made an application 
in Form-7, a copy of which is at Anne- 
xure-B, claiming occupancy in respect of 
the suit land on 6-5-1976. The 3rd re- 
spondent contested the claim. The 2nd 
respondent-Land ‘Tribunal, Mangalore, 
rejected the application as per its order 
dated 28-2-1979 at Annexure-A on the 
ground that the petitioner was a month- 
ly tenant in respect of the building in 
his possession, not a tenant of the coco- 
nut trees standing in the compound, a 
beedi contractor by profession and not a 
‘tenant’ within the meaning of the Act. 
It is this order that is under challenge in 
this writ petition. 

5. Shri S. R. Nayak, learned Advo- 
cate for the petitioner challenged the 
validity of the order impugned on three 
grounds and prayed for issue of rule 
(1) that it is not a speaking order, there is 
no adjudication of the real disputes be- 
tween the parties and it suffers from an 
error of law apparent on the face of the 
records, (2) that the tribunal did not 
conduct the enquiry in accordance with 
law and violated the rules of natural 
justice and (3) that there was contraven- 
tion of sub-section (8) of Section 48 of 
the Act inasmuch as the tribunal allowed 
a legal practitioner to represent the 3rd 
respondent at the enquiry. 

6. Shri B. V. Acharya, learned Advo- 
cate appearing for the 3rd respondent 
challenged the correctness of - the 
grounds urged on behalf of the” peti- 


tioner and maintained that the order of 


the tribunal is legally sustainable, that 


~ 
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there are no grounds to issue rule and 
that the writ petition is liable to be dis~ 
missed in limine. 


7. The short point that arises for de- 
termination at this stage will be whether 
there is any ground to issue rule? 


8. A perusal of the impugned order 
Annexure-A would go to show that the 
tribunal, after conducting an enquiry, 
rejected the claim of the petitioner hold- 
ing that he was a monthly building ten- 
ant, not a tenant of the coconut trees 
standing in the compound, a beedi con~ 
tractor and not a ‘tenant’ within the 
meaning of the Act entitled to be regis- 
tered as an occupant in respect of the 
suit land. 


§. The facts about which there is no 
dispute are: that the suit land is situat- 
ed within the municipal limits of Manga- 
lore Town measuring 34 cents assessed 
to tax by the Municipality consisting of a 
substantial storeyed building, a portion 
of which is in the possession of the peti- 
tioner as a residential premises on a 
monthly rent of Rs, 20/-, that another 
portion of the same building is retained 
by the 3rd respondent for her use and 
the remaining substantial portion of the 
building is tenanted by another tenant 
by name Padmanabhachar on a monthly 
rent of Rs, 100/-, that there are latrines 
in the suit land which are used by the 
tenants, that there are 31 coconut trees 
and 4 coconut plants and a few other 
fruit-bearing trees, that the coconut 
trees and other fruit-bearing trees were 
planted by the owners, that the trees 
were standing in the compound scattered 
all around the building, that the peti- 
tioner was a hotel-worker till 1974 and 
now a beedi contractor, that there are 
two paddy fields right in front of the 
building belonging to the 3rd respon- 
dents and which are in her possession; 
that the suit land is not cultivated by 
use of plough and apart from the coco- 
nut trees and other fruit-bearing trees, 
there is no other type of cultivation on 
the suit land. 


10. The points that are in dispute be- 
tween the parties are these: According 
to the petitioner, he became a tenant in 
respect of the residential house in the 
year 1956 and that of the garden in the 
year 1968. His further case is that he 
had planted for use coconut plants. The 
3rd respondent disputes this part of case 
of the petitioner. 

11. Assuming all that the petitioner 
had stated about the leasehold is core 
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rect, the question for consideration will 
be whether the decision of the tribunal 
is erroneous and unsustainable as con- 
tended for the petitioner. The short and 
simple answer to this question, in my 
opinion, will be in the negative., 


12. There is no dispute between the 
parties that the petitioner is a tenant 
under the 3rd respondent, According to 
petitioner, he is a tenant, not only in 
respect of the residential premises in his 
possession but also the compound with 
coconut trees and other fruit-bearing 
trees standing thereon. As against this, it 
is the case of the 3rd respondent 
that the suit land in a house-site 
situate in the heart of Mangalore City, 
that the petitioner is only a monthly 
tenant in respect of a portion of the 
building and the compound with the 
fruit-bearing trees including the co- 
conut trees owas not leased out 
to him. Her case is that there was no 
relationship of landlord and tenant be- 
tween her and the petitioner in respect 
of the suit land within the meaning of 
the Act and that the lease in favour of 
the petitioner was not in respect of an 
agricultural land but only in respect of 
a premises, for residential purpose. Thus, 
from the respective contentions of the 
parties, it is obvious that the dispute is 
only with regard to the nature of the 
leasehold premises under dispute. 


In determining the dominant character 
of the premises i. e., whether agricul- 
tural or non-agricultural, no one factor 
is decisive and the cumulative effect of 
all the factors should be considered. 
Dealing with this question, a Division 
Bench of this Court has held in Vanaja- 
kshi v. Land Tribunal, Udupi (1979 (4) 
Kant LJ 412) as follows: 


“In determining the dominant char- 
acter of the premises i.e., whether agri- 
cultural or non-agricultural, no one 
factor is decisive and the cumulative ef- 
fect of all factors should be considered, 
Having regard to the circumstances that 
the premises are situate within the muni- 
cipal limits, that they are assessed to 
municipal tax, that the tenancy is 
monthly and not annual, that the rent 
is also monthly and not annual and that 
the tenant is not an agYiculturist by pro- 
fession, the conclusion of the tribunal 
that the premises are non-agricultural, 
cannot be said to be erroneous and much 
less manifestly erroneous so as to call 
for interference by this Court under 
Article 226 of the Constitution, All that 
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was stated in the aforesaid report of the 
Commissioner was about the existence 
of a well, a pump, a pump house, cement 
Storage tank and the trees in the pre- 
mises. The existence of a well, a pump, 
a pump-house and a storage tank are 
not inconsistent with the premises being 
a residential house with a compound 
appurtenant to it, It is not unusual to 
find residential houses with extensive 
compounds having a number of frut- 
bearing trees. It is not unusual to in- 
stal electric pumps and storage tanks 
for watering trees and plants in com- 
pounds of such houses. The number of 
trees in the premises in question is not 
So large as to regard the same as an 
agricultural garden land. Especially in 
Dakshina Kannada District most houses 
in towns are surrounded by coconut 
trees and other fruit bearing trees and 
will have kitchen gardens. The report 
of the Commissioner even if it had been 
taken into account by the tribunal, could 
Not have materially affected its deci- 
sion.” 

If we apply the ratio of the above deci- 
sion to the facts of the case, both disput- 
ed and undisputed taken as a whole 
and assuming all that the petitioner has 
stated about the leasehold and the 
3rd respondent’ collecting a little 
extra rent from the petitioner to- 
wards the collection of the usufructs 
from the trees by him, either in kind or 
in cash or both is correct, the only legi- 
timate inference that could be drawn is 
that the suit land is not an. agricultural 
premises. In that view of that matter, 
Į am inclined to hold that the order im- 
pugned cannot be said to be erroneous 
and much less manifestly erroneous so 
as to call for interference by this Court 
under Articles 226 and 227 of the Con- 
stitution, 


13. The first contention urged by Shri 
S. R. Nayak was that the order impugn- 
ed is not a speaking order, that there 
was no adjudication of the real dis- 
putes between the parties and that the 
order suffers from an error of law on 
the face of the record. In support of his 
contention, he placed reliance on a deci- 
Sion of the Supreme Court in Siemens 
Engineering and Mfg. Co. v. Union of 
India (AIR 1976 SC 1785). He drew my 
attention to Head-Note (B) of the deci- 
sion reads thus: 

“It is now settled law that where an 
authority makes an order in exercise of 
a quasi-judicial function, it must record 
its reasons in support of the order it 
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makes. Every quasi-judicial order must- 
be supported by reasons. 


The rule requiring reasons to be given 
in support of an order is, like the prin- 
ciple of audi alteram partem, a basic 
principle of natural justice which must 
inform every quasi-judicial process and 
this rule must be observed in its proper 
Spirit and mere pretence of compliance 
with it would not satisfy the require- 
ment of law”, 


14. The tribunal had referred to the 
evidence adduced by the parties, both 
oral and documentary, and also the ob- 
servation made during the local inspec- 
tion of the suit land having regard to the 
admitted facts, no detailed discussion of 
the evidence was necessary to decide the 
question whether the petitioner was a 
tenant in respect of the suit land with- 
in the meaning of the Act. However, the 
tribunal has recorded its reasons in sup- 
port of the order passed by it rejecting 
the claim of the petitioner for being re- 
gistered as an occupant on the ground 
that he was a monthly tenant in respect 
of the residential house, a beedi contrac- 
tor by profession and not a ‘tenant’ with- 
in the meaning of the Act. In that view 
of the matter, the ruling of the Supreme 
Court referred above will not help the 
petitioner to sustain his first contention. 


15. The second contention that the 
tribunal did not conduct the en- 
quiry in accordance with law and vio- 
lated the rules of natural justice is based 
on the allegation that the statement of 
the husband of the 3rd respondent was 
recorded by a clerk (whose name was 
not known to the petitioner) attached to 
the office of the 2nd respondent-Land 
Tribunal in an adjoining room and in 
the absence of the Chairman and Mem- 
bers of the Land Tribunal as well as the 
petitioner. This allegation was not found 
in the original writ petition which was 
filed on 10-1-1980. It was introduced by 
means of an amendment application, 
I. A. No. I dated 28-2-1980, which was 
allowed on 4-3-1980. 

16. It was the contention of Shri B. V. 
Acharya, learned counsel appearing for 
the 3rd respondent that this allegation 
was an afterthought purely imaginative 
and concocted. There is not much force 
in this contention, 


17. In the original writ Petition all 
that was stated on this aspect of the 
case was, that the petitioner was not al- 
lowed to cross-examine the husband of 
the 3rd respondent. The evidence of the 
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. husband of the 8rd respondent was re- 
. corded on 


28-2-1979, as could be seen 
from the certified copy of his evidence 
produced by the petitioner at the time 
of hearing. On the same day, the state- 
ment of the petitioner was also recorded. 
This is also borne out by the certified 
copy of his deposition produced by the 
petitioner. The statement of the hus- 
band of the 3rd respondent was record- 


ed by the Chairman as could be seen 


from the certified copy of the deposi~ 
tion. The 3rd respondent in her objec- 
tion statement to I. A. L, has categori- 
cally denied the allegation that the 
statement of the husband of the 3rd re- 
spondent was recorded by a clerk at- 
tached to the office of the 3nd respondent 
in an adjoining room in the absence of 
the Chairman Members of the Tribunal 
and the petitioner. As stated above, on 
28-2-1979, the statement of the petitioner 
and also that of the husband of the 3rd 
respondent was recorded by the tribunal. 
It is not the case of the petitioner that 
his statement was not recorded by the 
tribunal. If his statement was recorded 
by the tribunal on 28-2-1979, I find no 
reason as to why the statement of the 
husband of the 3rd respondent was di- 
rected to be recorded by a clerk in an 


an adjoining room in the absence 
of the Chairman, Members of the 
Tribunal and the petitioner on the 


same day ie, on 28-2-1979. Further, 
no such allegation was made by the peti- 
tioner in the first instance in his writ 
petition, All that he complained about 
the evidence of the husband of the 3rd 
respondent was that he was not allowed 
to cross-examine the husband of the 3rd 
respondent when his statement was re- 
corded on 28-2-1979. Ali these circum- 
stances persuade me to conclude that the 
allegation that the statement of the hus- 
band of the 3rd respondent was recorded 
by a clerk attached to the office of the 
2nd respondent Land Tribunal in an ad- 
joining room and in the absence of the 
Chairman, Members of the Tribunal and 
the petitioner is an afterthought, 


18. As regards the allegation that the 
petitioner was not allowed to cross-ex- 
amine the husband of the 3rd respondent, 
I find no support from the material pro- 
duced in the case at.the time of the argu- 
ment. It is not the case of the petitioner’s 
counsel that the records of the proceed- 
ings of the tribunal would show that the 
petitioner was not allowed to cross-ex- 
amine the husband of the 3rd respon- 
dent, The fact that there was no crosse 
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examination of‘ the hubsand of the 3rd 
respondent, by itself would not support 
the plea that the petitioner was not al- 
lowed to cross-examine him. Even the 
petitioner was not cross-examined as 
could be seen from the certified copy of 
his evidence recorded by the tribunal 
on 28-2-1979. On a consideration of all 
the relevant circumstances and the ma- 
terial produced before me, I am inclined 


to hold that there is no force in the 


second contention as well. 


19. Now coming to the 3rd and the 
last contention, it is an admitted fact 
that the 3rd respondent was represented 
at the enquiry by her husband who is a 
practising advocate of this Court, The 
question that arises for consideration will 
be whether the tribunal has committed 
any breach of Section 48 (8) of the Act 
by allowing the husband of the 3rd re- 
spondent to take part in the proceedings 
before it. 


20. The scope and object of the Act 
is to lay down a uniform law in the 
State of Karnataka relating to agrarian 
relations, conferment of ownership on 
tenants, ceiling on landholdings and for 
certain other matters appearing therein. 
The husband of the 3rd respondent is a 
member of the ‘family’ of the 3rd respon~ 
dent within the meaning of clause (12) 
of sub-section (A) of Section 2 of the 
Act. 

Section 45 of the Act provides for the 
tenants to be registered as occupants of 
land on certain conditions. ‘Tenant’ is 
defined under clause (34) of sub-sec. (A) 
of Section 2 means an agriculturist who 
cultivates personally the land he holds 
on lease from a landlord and includes 
any of the persons mentioned in sub- 
clauses (i) to (iv) thereunder, Clause (11) 
of sub-section (A) of Section 2 provides 
that if the land held by a tenant is cul- 
tivated by the labour of any member of 
his family or by hired-labour or by ser- 
vants on wages payable in cash or kind 
under the personal supervision of any 
member of his family, the same would 
constitute ‘personal cultivation’ of the 
land by the tenant himself. Section 4 of 
the Act provides that a person lawfully 
cultivating any land belonging to another 
person of his own family would not be- 
come a ‘deemed tenant’ in respect of 
such land. under the latter. Under 
clause (7) of sub-section (A) of Sec. 2, 
it is provided that ‘ceiling area’ means 
the extent of the land which a person 
or family is entitled to hold under See« 
tion 63. 
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Section 48A (1). provides that every 
person entitled to be registered as an 
occupant under Section 45 may make an 
application to the tribunal within the 
time allowed therein for being register- 
ed as an occupant in respect of the land 
he holds as a tenant, Sub-section (2) pro- 
vides for publishing a public notice call- 
ing upon the landlord and all other per- 
sons having an interest in the land to 
appear before the tribunal on the date 
specified in the notice. It further pro- 
vides for issue of individual notices to 
the persons mentioned in the application 
and also to such others as may appear 
to the tribunal to be interested in the 
land, 


21. From a reading of these provisions, 


it is clear that either in the matter of 


conferment of ownership on tenants or 
determining the landholdings within the 
ceiling area, the ‘family as defined under 
the Act is treated as a unit or a nucleus, 
Against this background, I shall read 
Section 48 (8) of the Act: | 

“48 (8): No legal practitioner. shall be 
allowed to appear in any proceedings 
before the tribunal”, 


This provision places a bar against the 
legal practitioners to appear in any pro- 
ceedings before the tribunal. The ques- 
tion that arises for consideration will be 
whether Section 48 (8) would place any 
embargo against one member to repre- 
sent another member of the family in 
the proceedings before the tribunal, if 
he happens to be legal practitioner by 
profession. 


22. The scope of sub-section (8) of 
Section 48 of the Act came up for con- 
sideration before this Court in K. Sri- 
nivasa Char v. Land Tribunal (1976 (1) 
Kant LJ 13): (AIR 1976 Kant 33). In that 
case, the petitioner was the owner of 
two lands bearing S. Nos. 82 and 89/A 
of Harapanahalli village. Respondent~-2 
applied to the Land Tribunal constituted 
under Section 48 of the Act requesting 
it to declare that he was a tenant in 
possession of the said lands and that he 
was entitled to be registered as an oc- 
' cupant. Pursuant to the said application, 
notice was issued by the Tribunal to the 
petitioner under Section 48A (2) of the 
Act to show cause as to why action 
should not be taken on the application 
made by respondent-2. At the hearing 
of the case before the tribunal, one Mr. 
B. P. Advocate by profession filed a 
power of attorney executed by the peti- 
tioner before the tribunal and requested 
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the tribunal to permit him to act as an 
agent of the petitioner in that case. The 
tribunal declined to entertain the power 
of attorney of the petitioner and to per- 
mit him to take part in the enquiry as 
an agent of the petitioner. The Tribu- 
nal was of the opinion that sub-sec. (8) 
of Section 48 of the Act prohibited the 
legal practitioners from appearing be- 
fore the tribunal and conducting the 
cases on behalf of the litigants even 
though they may be his friends armed 
with the power of attorney executed by 
him, The petitioner filed the writ peti- 
tion questioning the correctness of the 
order of the tribunal and sought for the 
issue of a direction to the tribunal to 
permit Mr. B. P., Advocate, to conduct 
the case before it on his behalf in his 
capacity as an agent, Rejecting the peti- 
tion filed by the petitioner, Venkata- 
ramiah, J., as he then was, following the 
decision of the Bombay High Court in 
Alembic Chemical Works Ltd. v. Vyas 
{ (1954) 2 Lab LJ 148) observed: 

“It is clear from the observations of 

the Bombay High Court extracted above 
that the ‘Tribunal should determine 
whether the party who has executed a 
power of attorney in favour of a legal 
practitioner is trying to circumvent the 
legal bar imposed by sub-section (8) of 
Section 48 or not in a case like this, The 
question whether a party has tried to 
circumvent the law or not in such a 
case is a question of fact and it is not 
liable to be interfered with in a peti- 
tion under Article 226 of the Constitu- 
tion. In this case, the Tribunal does not 
find that there was any genuine need to 
execute the power of attorney”. 
This decision, in my opinion, would not 
support the contention urged by Shri 
S. R. Nayak that the bar imposed under 
sub-section (8) of Section 48 against the 
legal practitioners to appear in any pro- 
ceedings before the tribunal is an abso- 
lute bar, irrespective of the fact whether 
the legal practitioner is a member of 
the ‘family’ of the litigant within the 
meaning of the Act, It is clear from the 
observation of Tendolkar, J. in Alembic 
Chemical Works’ case (1954) 2 Lab LJ 148 
(Bom) quoted with approval by Ven- 
kataramiah, J. in support of his decision 
in Srinivasachar’s case (1976 (1) Kant LJ 
13): (AIR 1976 Kant 33) which reads 
thus: 

“Therefore, it appears to me that if 
an officer of any trade union who is re- 
ferred to in Sec. 36 (1) as qualified to 
represent a workman or an officer of an 
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association of employers who is qualified 
to represent an employer under sub-sec- 
tion (2) or an officer or Director of a Cor- 
poration through whom a Corporation is 
entitled to be represented by the pro- 
cedure governing the Tribunal happens 
to be a legal practitioner, that fact by it- 
self cannot disqualify him from appear- 
ing before the Tribunal. But this pre- 
supposes that such an officer is a regular 
officer either of the Trade Union or the 
Association or in the case of an officer of 
a Corporation a regular officer of the 
Corporation, and in the case of a Direc- 
tor that he is a bona fide Director not 
elected a Director merely for the pur- 
poses of enabling him to appear in a 
pending proceeding before a Tribunal. 
In other words, if a legal practitioner is 
transformed into an officer of a register- 
ed Trade Union or of an Association of 
‘employers or of a Corporation or is ap- 
pointed a Director of a Corporation in order 
to get over the disability imposed on a 
legal practitioner representing a party, 
then such a person shall not be allowed 
to appear and represent a party. But 
short of an intention to circumvent the 
provisions of Section 36 (4), if a legal 
practitioner is ordinarily a regular officer 
either of a Trade Union or an Associa- 
tion of employers referred to in Sec- 
tion 36 (1) and (2) or of a Corporation or 
if he is a Director bona fide appointed 
as a Director, I see nothing in sub-sec- 
tion (4) to prevent his appearing on be- 
half of the party merely by reason of 
the fact that he happens to be a legal 
practitioner”. 

23. In the case on hand, it is not the 
contention of Shri S. R. Nayak, that the 
husband of the 3rd respondent is disabled 
to appear before the tribunal but for 
his profession as legal practitioner. His 
contention is that since he happens to be 
a legal practitioner by profession, he is 
disabled or prevented from appearing 
for the 3rd respondent in the proceedings 
before the tribunal on account of the em- 
bargo contained in sub-section (8) of 
Section 48 of the Act. 

24. As stated earlier, there is no dis- 
pute in this case that the 3rd respondent 
was represented in the proceedings be- 
fore the tribunal by her husband in 
whose favour she executed a power of 
attorney. The tribunal entertained the 
power of attorney and allowed the hus- 
band of the 3rd respondent to appear on 
her behalf in the proceedings before it. 
The petitioner has averred in his amend- 
ed writ petition that he represented to 
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the Chairman and member of the Land 
Tribunal that the husband of the 3rd re- 
spondent should not be allowed to par- 
ticipate in the proceedings as he is an 
advocate. In the first place, there is no 
material to show that the petitioner did 
raise any objection against the appea- 
rance of the husband of the 3rd respon- 
dent in the proceeding before the tri- 
bunal. He did not make any such allega- 
tion in his writ petition as presented ori- 
ginally. He has introduced an allegation 
to that effect later, only by way of an 
amendment of the petition. Assuming 
that “he did raise an objection against 
the appearance of the husband of the 
3rd respondent in the proceedings before 
the tribunal, the fact that the tribunal 
accepted the power of attorney and 
allowed the husband of the 3rd respon- 
dent to appear in the proceedings would 
go to show that his objection was not 
entertained by the tribunal. In other 
words, the tribunal did not feel that the 
execution of the power of attorney by 
the 3rd respondent in favour of her hus- 
band was to circumvent the law as en- 
acted under sub-section (8) of Sec. 48 
of the Act. The question whether a 
party has tried to circumvent the law 
or not in such a case is a question of 
fact as laid down by this Court in 
Srinivasachar’s case (1976 (1) Kant LJ 
13): (AIR 1976 Kant 33). This Court 
would not interfere with such a finding 
in a petition under Articles 226 and 227 
of the Constitution. 


25. Even otherwise, it seems to me 
that sub-section (8) of Section 48 would 
not be a bar against the husband of the 
3rd respondent to appear on behalf of 
the 3rd respondent in the proceedings 
before the tribunal. The bar against the 
legal practitioner to appear in the pro- 
ceedings before the tribunal enacted 
under sub-section (8) of Sec. 48 is a bar 


‘against a legal practitioner to represent 


a client in the normal course or in pro- 
secution of his legal profession. As laid 
down in Srinivasachar case (1976 (1) 
Kant LJ 13): (AIR 1976 Kant 33) if a 
litigant makes an attempt by executing a 
power of attorney in favour of a legal 
practitioner to circumvent the legal bar 
imposed by sub-section (8) of Section 48, 
then, of course, it is for the tribunal to 
prevent such an attempt or device on 
the part of the litigant and refuse audi- 
ence to the power of attorney-holder- 
legal practitioner. However, it cannot 
be contended that under the Act, there 
is any prohibition against any member 
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to represent another member of his fami- 
ly in a proceeding before the tribunal 
much less a husband representing his wife 
or vice-versa, especially when the ‘fami- 
ly’ as defined under the Act is taken as 
a unit or nucleus either in the matter 
of conferring occupancy or‘in fixing the 
‘family-holding’ within the ceiling area. 
Every member is interested in the land 
belonging to the other member of his 
family and as such there is no bar for 
him or her to appear on behalf of the 
other, even if he or she is a legal practi- 
tioner in any proceedings before the tri- 
bunal sub-section (8) of Section 48 shall 
have to be construed in a just and re- 
asonable manner lest it would lead to 
absurd results. If sub-section (8) of 
Section 48 is construed as laying down 
an absolute bar against the legal practi- 
tioners as a class to appear in any 
proceedings before the tribunal as con- 
tended by Shri S. R. Nayak, then such 
a construction, in my opinion, would 
lead to absurd results inasmuch as the 
same would render a bar even against 
a landlord or any other person interest- 
„ed in the suit land if he happens to be a 
legal practitioner to appear in the pro- 
ceeding before the tribunal in pursu- 
ance of the publication of the public 
notice or issuance of the individual notice 
as provided under sub-s, (2) of S. 48A of 
the Act on an application made by a per- 
son entitled to be registered as an occu- 
pant under S., 45 for being registered as 
an occupant in respect of the said land. 
That would be equally applicable in the 
case of a person entitled to be registered 
as an occupant under Section 45 and 
makes an application to the tribunal in 
that behalf, to appear before the tribu- 
nal and plead his own cause if he happens 
to be a legal practitioner. The legislature 
in my opinion, would not have intend- 
ed to bring such a result by enacting 
sub-sec. (8) of S. 48 of the Act. On a pro- 
per construction of sub-sec. (8) of S. 48, I 
am inclined to hold that the bar imposed 
against the legal practitioner to appear 
in any proceedings before the tribunal 
is in its normal and natural sense, that 
is, to prevent a legal practitioner from 
appearing in any proceedings before the 
ribunal on behalf of his client in pro- 
secution of his legal profession in what- 
ever form. The legal bar under sub-s. (8) 
cannot be extended against a member to 
represent the other member of his family 
in the proceedings before the tribunal 


even if he happens to be a legal practi- 
tioner since he is not appearing on be- 
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half of the other member of the family 
in prosecution of his legal profession but 
as a member of the family interested in 
the subject matter of the dispute of 
which the- other member is the owner. 
Hence, this contention also deserves to 
be rejected, 


26. On a careful consideration of the 
whole matter in all its_aspects, I am in- 
clined to hold that there is no ground to 
issue rule in this case. Accordingly, the 
writ petition is dismissed. However, in 
the circumstances of the case, I direct 
the parties to bear their own costs. 


Petition dismissed, 
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D. M. CHANDRASHEKHAR C, J. 
AND P. P. BOPANNA, J. 


G. T. Venkataswamy Reddy and others, 
Appellants v. The Karnataka State Trans- 
port Authority, Bangalore and others, 
Respondents, 

Writ Appeal Nos. 1261 to 1263; 1285 to 
1287 of 1979, D/- 22-2-1980." 

{A) Motor Vehicles Act (4 of 1939), 
Sections 57 (8), 46 (b) and 48 — Varia- 
tion of conditions of permit authorising 
use of increased number of vehicles pos- 
sible, W. Ps. Nos, 16247 to 16249 of 1979, 
D/. 8-11-1979, (Kant), Reversed; W. P. 
No. 3360 of 1974 (Kant), Overruled, 


The circumstances (1) that under Sec- 
tion 46 (b) it is permissible to apply for 
a stage carriage permit which will cover 
more than one vehicle in relation to a 
route or area without need for applying 
for a separate permit in respect of each 
of such vehicles, (2) that in view of 
clauses (i), (ix) and (xvi) of Section 48 
a stage carriage permit may be issued 
for use of more than one vehicle on a 
route or in an area without the neces- 
sity for a separate stage carriage permit, 
and (3) that a stage carriage permit, when 
originally granted, can cover more than 
one vehicle to be operated on a route or 
in an area, justify the view that condi- 
tions of an existing permit may be vari- 
ed under sub-section (8) of Section 57 
authorising more number of vehicles to 
be operated on the route. When the 
number of trips authorised under a per- 
mit can be increased by varying its con- 


“Against Judgment of Chandrakantharaj 
Urs. J. In W. P. Nos, 16247 to 16249 of 
1979, D/- 8-11-1979, 
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ditions under the said provision the same 
could be done by allowing use of more 
number ‘of vehicles on the route. ` The 
expression “by increasing the number of 
trips above the specified maximum” oc- 
curring in: sub-section (8) of Section 57 
is vide enough to include an increase in 
the number of vehicles covered by stage 
carriage permit.. The argument that 
Since the proviSiofi contemplates increas- 
ing the number of vehicles only in the 
case of contract carriage permit or a 
public carriage permit and that there is 
no mention of increasing the number of 
vehicles covered by a stage carriage per- 
mit and therefore alteration permitting 
use of more number of vehicles under a 
stage carriage permit is not allowed, 
was rejected observing that while 
in the former there is no restriction re- 
garding the number of trips to be per- 
formed, there is a condition regarding 
the number of trips in the case of the 
Stage carriage permit and hence the dis- 
tinction. The proviso to Section 57 also 
does Not prohibit alteration allowing use 
of more number of vehicles on the route 
covered by the existing permit. W. Ps, 
Nos. 16247 to 16249 of 1979, D/- 8-11- 
1979 (Kant), Partly Reversed. W. P. 
No. 3360 of 1974 (Kant) by Jagannatha 
Shetty, J., overruled. W. A. No. 949 of 
1974 (Kant) (FB) Rel. on, 

(Paras 8, 10 to 13 & 25) 

(B) Motor Vehicles Act (4 of 1939), 
Sections 68D and 57 (8) —— ‘Kolar Pocket 
Scheme by Karnataka State — Exemp- 
tion clause — Interpretation of. 

The exemption of all services included 
in the inter-State reciprocal agreement 
between the Governments of Karnataka 
and Andhra Pradesh from the operation 
of the scheme under Section 68D Motor 
Vehicles Act by the former State held 
did not prohibit variation of the condi- 
tion of an existing stage carriage permit 
under Section 57 (8) by increasing the 
number of vehicles to be operated on the 
route. (Paras 17 & 18) 

(C) Constitution of India, Article 226 
= Scheme for nationalising passenger 
transport — Exemption in favour of ex- 
isting inter-State permit holders — Al- 
teration of permit under. Section 57 (8) 
Motor Vehicles Act in favour of such 
permit holder — Petitioner not covered 
by the Exemption clause had no locus 
standi to challenge the alteration, (Motor. 
Vehicles Act (1938), Sections 68D and 
57 (8)), . 


Where the scheme under S. 68D Motor , 


Vehicles .Act nationalising passenger 
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road transport in a particular area ex- 
empted from its scope all services includ~ 
ed in the inter-State reciprocal agree- 
ments between the specified States, alte- 
ration of conditioning of an existing per- 
mit under Section 57 (8) in a case cover- 
ed by the exemption allowing use of more 
number of vehicles on such permit, could 
not be held to affect a person who did 
not hold any such inter-State permit as 
was entitled to the exemption and there- 
fore could not challenge the alteration 
by a writ petition (Paras 22 & 23) 
Cases Referred: Chronological Paras 
(1974) Writ Appeal No, 949 of 1974 (FB) 
, (Kant) Karnataka State Road Trans- 

port Corpn, v. B. A. Jayaram 8 


(1974) WP No. 3360 of 1974 (Kant) 13 . 


Shanti Bhushan Sr. Counsel, for M. 
Rangaswamy, H, B. Datar, Sr. Counsel, 
for S. C. Narasimhachar, for Appellants; 
S. G. Doddakalegouda Govt. Pleader, 
H. B. Datar, Sr, Counsel, for Narasimha- 
char, Ananda Shetty, for C. S. Shantha- 


mallappa and B. Thilaka Hegde, for Re- 


spondents. . 
BOPANNA, J.:— These appeals arise 


out of the common order of Chandra- -/ 


kantharaj Urs, J., in Writ Petitions 
Nos. 16247 to 16249 of 1979. Writ Ap- 
peals Nos. 1261 to 1263 of 1979, are by 
G. T. Venkataswamy Reddy, respon- 
dent-3 in those writ petitions and writ 


_ Appeals Nos. 1285 to 1287 of 1979, are by 


the writ petitioner D, P. Sharma. For 
the sake of convenience, the parties will 
hereinafter be referred to according to 


their respective positions in the writ peti-: 


tions. 


2. The facts in these appeals lie with- 
in a narrow compass and they are not 
in dispute. Respondent-3 is holding 


three stage carriage permits on the fol- ` 


lowing inter-State routes: 
(a) Bangalore to Kalahasti 
(b) Bangalore to Vellore 
(c) Bangalore to Cuddapah. 


On 25-1-1968, the Government of Karna- 


taka approved under Section 68D of the 
Motor Vehicles Act, 1939 (in short, ‘the 
Act’). a scheme known as the ‘Kolar 
Pocket Scheme’ (in short, ‘the Scheme) 
which in effect nationalised the passenger 
transport services between Bangalore 
and various places in the Kolar District 


as also certain routes within the Kolar. 
District as set out in the appendix to. 
Scheme, the. 
.. services on all these routes came to be 
operated by the State Transport Under- 
taking, namely, the * Karnataka State. 


that Scheme. Under the 
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Road Transport Corporation (hereinafter 
referred to.as the Corporation) to the 
complete exclusion of other persons. 
However, the existing permit-holders on 


the inter-State routes were permitted to 


continue to operate on such inter-State 
routes, subject to the condition that 
their permits be rendered ineffective for 
the overlapping portions of the notified 
routes. 


3. 1-2-1979, the State Government 
under sub-section (2) of Section 68-E of 
the Act, published its proposal to modi- 
fy the Scheme providing, inter alia, for 
exemption of all services included in the 
inter-State reciprocal agreement between 
the Governments of Karnataka and An- 
dhra Pradesh. 
ing this proposal and inviting objections 


‘ to this proposal is produced as Exhibit-A 


in the writ petitions. The relevant part 
of the proposed modification reads: 


“The State Transport Undertaking will 
operate services on all routes to the com- 
plete exclusion of other persons except 
the following:— 

“(a) operation of~ services by other 
State Transport Undertakings as defined 
in clause (b) of Section 68A of the Motor 
Vehicles Act, 1939; 


(b) 


(c) Operation of services on all inter- 


State routes which are included in the | 


inter-State Transport Reciprocal Agree- 
ments entered into by the Government 
of Karnataka with the Governments of 
other States either existing or in future 
agreement provided the operator on such 
route shall not be entitled to pick up 
and set down passengers in such portion 


of the routes which overlap on any por- 


tion of the notified route”. 


The State Government, by its Notifica- 
tion dated 10-1-1980, (published in Kar- 
nataka Gazette Extraordinary), has ap- 
proved the modification of the Kolar 
Pocket Scheme by adding one more 
clause, clause (c), to the exemption pro- 


vision in that scheme. That clause reads.. 


“(c) The operation of services by the 
permit holders who have already been 
granted permits by the Transport Autho- 
rities on the date of publication of the 
modified scheme on inter-State routes 
which are included in the inter-State 
agreement entered into by the Govern- 


ment of any other State provided that 


the operator on such route shall not be 
entitled to pick up and set 
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down pas- 
sengers in. such portion of the routes. 


which overlaps on any portion of the . 
Notified routes.” 


On 7-6-1979, the petitioner filed an ap- 


plication before respondent-1, the Karna- . 


taka State Transport Authority, Banga- 


lore, (in short, ‘S. T. A.’) for grant of a 
new inter-State permit on the route 
Cuddapah to Bangalore. This was noti- 
fied in the Gazette on 5-7-1979., On 
11-6-1979, respondent-3 made an appli- 
cation before the S. T. A. for grant of 
variation of the conditions of his three 
existing permits on the three inter- 
State routes, namely, Bangalore-Kala- 
hasti, Bangalore-Vellore and Bangalore- 


Cuddapah, The variation sought for 
were: 
(a) an additional vehicle on each 
route: 


(b) an increase in and the number of 
trips from two to four on each route ° 
i, e., two round trips, 

The petitioner did not prefer any ob- 
jections to those applications of respon- ' 
dent-3 and when his application for grant 
of a permit on the Cuddapah-Bangalore 
route, came up for consideration 
before the S. T. A. on 3/4-10-1979, he 
himself moved for an adjournment which 
was granted, The S. T. A. granted the 
variation sought for by respondent-3, in 
respect of his three inter-State permits. 

Feeling aggrieved by the three resolu- 
tions of the S. T. A. (produced as Exhi- 
bits G, H, and J in the writ Petitions) 
granting the variations of the conditions 
of the permits sought for, the petitioner 
filed the three writ petitions from which 
these appeals have arisen. 


While allowing these petitions, the 
learned single Judge held that — 


(a) the petitioner could not be regard- 
ed as an aggrieved person who could 
move this Court under Article 226 of the 
Constitution for issue of a writ in the 
nature of either prohibition or certiorari 
and therefore his petitions were not 
maintainable; and 

(b) the impugned resolution of the 
S. T. A. varying the conditions of respon- 
dent-3’s permits under Section 57 (8) of 
the Act were not in accordance with law 
insofar as they permitted the use of an 
additional vehicle oS ERCH of such 
permits. 


4. These appeals could have been dis- 

posed of on the short ground as to whe- 
ther the learned single Judge was justi- 
fied in pronouncing upon the validity of - 
the impugned resolutions of the S. T. A“ 
after having held: that the petitioner 
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had no locus standi to maintain the writ 


petitions. As our decision in these ap- 
peals, is likely to be taken up in 
appeal to the Supreme Court, in 
order to avoid the possibility of 


remand by the Supreme Court if it dis- 
agrees with our finding on the question 
of locus standi, we have considered it 
advisable to decide the question of the 
validity of the impugned resolution of 
of the S, T. A. varying the conditions of 
the permits held by respondent. More- 
over, our decision on the question of the 
validity of the variations of the condi- 
tions of the permit, will be of guidance 
to the State Transport Appellate Tribu- 
nal and the S. T. A. who have to deal 
with that question from time to time, 


5. Shri B. Thilaka Hegde, learned 
counsel for the Corporation, sought for 
permission to intervene in these appeals 
on the ground that its interests would 
be affected by our decision on the inter- 
pretation of Section 57 (8) of the Act. 
We permitted him to intervene and to 
address arguments. We also permitted 
objectors to the application of respon- 
cent-3, before the S. T. A. to intervene 
and they have adopted the arguments of 
Mr, H. B, Datar., 

6. The questions that arise for deter- 
mination in these appeals are :—— 


(i) Whether under sub-s, (8) of S, 57 of 
the Act, a variation of the conditions of 
a permit in respect of a route, can in- 
clude an increase in the number of vehi- 
cles that may be operated on that route 
under that permit; 

(ii) Whether the exemption granted 
under the Kolar Pocket Scheme to an 
existing inter-State permit, can be ex- 
tended to increase the number of vehi- 
‘cles operating under such permit on 
inter-State routes; and 


(iii) Whether D. P. Sharma had locus 
standi to challenge in the writ petitions 
the resolution of the S. T. A. granting 
the variation of the conditions of the 
permits held by Venkata Swamy Reddy 
by increasing the number of vehicles 
operated under such permits, 


7. We shall now deal, with these 
questions seriatim. As stated earlier, the 
learned single Judge held that the varia- 
tion of conditions’ of permit under S. 57(8) 
could not extend to increasing the num- 
ber of vehicles that could be operated 
under a permit. The correctness of this 
view was assailed by Mr. Shantibhushan. 
learned counsel for Venkataswamy Reddy 
in these appeals. Mr. Datar, learned 
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counsel for D. P. Sharma and Mr. Thi- 
laka Hegde sought to support the view 
taken by the learned single Judge, 

8. Before dealing with the rival 
contentions of learned counsel on the 
first of the above questions, it is con- 
venient to start with the ruling of the 
Full Bench of this Court in Writ Appeal 
No. 949 of 1974 (the Karnataka State 
Road Transport Corporation v. B. A. 
Jayaram). The Full Bench held that a 
variation of the conditions of a permit 
for operating a stage carriage over a 
route by increasing the maximum num- 
ber of trips over that` route does not 
amount to grant of a new permit. In 
other words according to the Full Bench 
it is permissible under sub-section (8) of 
Section 57 of the Act to vary the condi- 
tions of a stage carriage permit in respect 
of a route so as to increase the maximum 
number of trips which can be operated 
on that route under that permit, 


An increase in the number of trips 
over a route, can be effected either by 
increasing the frequency of operation of 
the existing number of vehicles plying 
on that route without increasing. the 
existing number of vehicles operating 
on that route or by increasing the num- 
ber of vehicles operating on that route 
without increasing the frequency of 
operation of the existing number of 
vehicles or by increasing both such fre- 
quency and the number of vehicles. The 
opinion of the Full Bench is silent as to 
which of these methods of increasing 
the maximum number of trips on a 
route or in an area, can be permitted by 
varying the condition of the permit 
under sub-section (8) of Section 57. 

9. We shall now examine whether an in- 
crease in thenumber of trips provided in 
sub-s. (8) of S. 57 includes an increase in 
the number of vehicles to be operated 
under an existing permit. It is neces- 
sary to set out the provisions of the Act 
bearing on this question, 


The relevant parts of Section 46 of 
the Act read: 

"46, Application for stage carriage 
permit :— 

An application for a permit in respect 
of a service of stage carriages or to use a 
particular motor vehicle as a stage car- 
riage (in this Chapter referred to as a 
stage carriage permit) shall, as far as 
may be contain the following particulars, 
namely, 


(a 
(b) the number of vehicles it is pro- 
posed to operate in relation to each 


1, 


N 


1380 


route or area and the type and seating 
capacity of each such vehicle; 

(C): aanere eeN 

(d) the number of vehicles intended 


to be kept in reserve to maintain the 
service and to provide for special occa- 
sions. 
(underlining is ours) 
The relevant parts of sub-section (3) 
of Section 48 of the Act read: 
"48, Grant of stage carriage permits:— 


(3) The Regional Transport Authority, 
if it decides to grant a stage carriage 
permit, may grant the permit for a ser- 
vice of stage carriages of a specified 
description or for one or more particular 


stage carriages, and may, subject to any 


rules that may be made under this Act, 
attach to the permit any one or more 
of the following conditions namely:— 

(i) that the vehicle or vehicles be used 


only in a specified area, or on a specifi- 
ed route or routes; 


ix) that vehicles “of "specified types 
fitted with bodies conforming to approv- 
ed specifications shall be used; 


(xvi) the reserve of vehicles to be kept 
by the holder of the permit to maintain 


the service and to provide for special 


occasions: 
” 


(underlining is ours) 

Sub-section (8) of Section 57 of the Act 
reads: 

“An application to vary the conditions 
of any permit, other than a temporary 
permit, by the inclusion of a new route 
or routes or a new area, or, in the case 
of a stage carriage permit, by increas- 
ing the number of trips above the speci- 
fied maximum or by altering the 
route covered by it or in the case of a 
contract carriage permit or a public car- 
rier’s permit, by increasing the number 
of vehicles covered by the permit, shall 
be treated as an application for the grant 
of a new permit: 

Provided that it shall not be necessary 
so to treat an application made by the 
holder of a stage carriage permit who 
provides the only service on any foute 
or in any area to increase the frequency 
of the service so provided, without any 
increase in the number of vehicles.” 

10. It is seen from clause (b) of Sec- 
tion 46 that it is permissible to apply for 
a stage carriage permit which will cover 
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more than one vehicle in relation to a 
route or area and that it is not necessary 
to apply for a separate permit in respect 
of each of such vehicles. Likewise, it 
is seen from Clis, (i) (ix) and (xvi) of Sec- 
tion 48 that a stage carriage permit may 
be issued authorising use of more than 
one vehicle on a specified route or in a 
specified area and that it is not necessary, 
that there should be a separate stage car- 
riage permit in respect of each of such 
vehicles. 

If a stage carriage permits when origi- 
nally granted, can cover more than one 
vehicle to be operated ona route or in a 
area, there is no reason why the condi- 
tions of such permit cannot be altered 
to authorise more number of vehicles to 
be operated under such permit. We do 
not see any good reason to insist that 
the holder of a stage carriage permit 
who intends to increase the number of 
vehicles operating on a route or in an 
area covered by such permit, should 
apply for a new permit and not ask for 
variation of the conditions of such 
permit by increasing the number of vehi- 
cles to be operated under that permit. 


11. However, Mr. Datar contended 
that sub-section (8) of Section 57 which 
deals with an application for variation of 
the conditions of a permit, provides for 
increase the number of vehicles covered 
by only a contract carriage permit or a 
public carrier’s permit, that in that sub- 
section there is no mention of increas- 
ing the number of vehicles covered by a 
stage carriage permit and hence the only 
reasonable inference that can be drawn 
from such non-mention, is that increas- 
ing the number of vehicles operating 
under a stage carriage permit, is outside 
the ambit of variation of the conditions 
of a stage carriage permit. This argu- 
ment of Mr. Datar overlooks the impor- 
tant distinction between a contract car- 
riage permit and a public carrier’s per- 
mit on the one hand and a stage carriage 
permit on the other. A contract car- 
riage permit or a public carrier’s permit 
does not contain any condition as to the 
number of trips that a contract carrriage 
or a public carrier can perform. But in 
a Stage carriage permit, the maximum 
number of trips which the stage carriage 
can perform on the specified route or 


in the specified area will be speci- 
fied. Hence that sub-section speaks; 
of increasing the number of trips, 


in the case of a stage carriage permit and, 
increasing the number of vehicles in 
case of a contract carriage permit or a 


k 
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public carriers permit. As said earlier, 
an increase in the number of trips on a 
specified route or in a specified area, can 
be effected either by increasing the fre- 
quency of operation of the existing vehi- 
cles or by increasing the number of 
vehicles. The expression ‘by increasing 
the number of trips above the specified 
maximum’ occurring in that sub-section 
is, in our opinion, wide enough to in- 
clude an increase in the number of vehi- 
cles covered by a stage carriage permit. 


12. Mr. Datar next sought to derive 
support for his contention from the pro- 
viso to sub-section (8) of Section 57, 
which states that where there is only 
one stage carriage operator providing 
service on any route or in any area, his 
application for increase in the frequency 
of his service so provided,~ without any 
increase in the number of vehicles, shal] 
not be treated as an application for 
grant of a new permit. From this pro- 
viso Mr. Datar wanted us to infer that 
only an increase in the frequency of 
operation of a vehicle used as stage car- 
riage, comes within the ambit of varia- 
tion of conditions of permit and that in 
increase in the number of such vehicles 
falls outside such ambit. We are unable 
to accept this contention. All that the 
proviso states is, that while dealing with 
an application of a stage carriage opera- 
tor providing the only service on any 
route or in any area for increasing the 
frequency of his service without increas- 
ing the number of vehicles, the elaborate 
procedure for dealing with an applica- 
tion for a new stage carriage permit, 
provided in Section 57, need not be fol- 
lowed. The rationale of such exception 
appears to be as follows: 


Where there is a sole stage carriage 
permit holder providing transport service 
on any route or in any area, any increase 
in the number of trips by him on such 
route or in such area, will not affect any 
other stage carriage operator. Hence, 
when he makes an application for per- 
mitting such increase in the number of 
trips, it would not be necessary to hear 
the objections of any other operator. If 
such increase in the number of trips is 
effected without increase in the number 
of vehicles, it would not be necessary to 
hear any public authorities like the 
Police because such increase in the num- 
ber of trips would not involve more vehi- 
cles being used which may result in con- 
gestion of traffic on roads or in areas. 
|Thus, the proviso cannot, in our opinion, 
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lead to an inference that increasing the 
number of vehicles operating under aj. 
stage carriage permit, does not come 
within the ambit of variation of the con- 
ditions of a stage carriage permit. l 

However, Mr. Datar contended that 
the conditions of a stage carriage permit 
which was granted initially for one vehi- 
cle could not be so varied as to include 
another vehicle or more and that a varia- 
tion of the conditions of that permit by 
increasing the number of trips there- 
under, could be granted only by increas- 
ing the frequency of the trips made by 
the existing number of vehicles under 
the original permit and not by increas- 
ing the number of such vehicles, 


We do not find anything in the lan- 
guage of the said sub-section to accept 
this contention of Mr. Datar. 


13. The learned single Judge followed 
the following observations of Jagannatha 
Shetty, J., in Writ Petition No, 3360 of 
1974 (Kant). 


“The scheme does not prohibit the ex- 
isting operators from increasing their 
trips on the route. What it prohibits is 
the grant of permit on the notified 
routes. If the petitioner is asking for a 
fresh permit, certainly he is not entitled 
to, Again, if the variation of condition 
of permit by the inclusion of one addi- 
tional trip on the existing route, amounts 
to grant of a new permit, equally he is 
not entitled to.” 

No reasons have been given by Jagan- 

natha Shetty, J. for holding that the in- 
clusion of an additional vehicle on the 
route covered by a permit amounts ito 
grant of a new permit and not a mere 
variation of the conditions of the exist- 
ing permit, 
' We are unable to agree with the con- 
clusion of the learned single Judge that 
the grant of variation of the conditions 
of the permits held by Venkataswamy 
Reddy by the addition of a vehicle in re- 
spect of each such permit, was invalid. 

14. We shall now proceed to deal with 
the second question namely, whether 
the exemption granted under the Kolar 
Pocket Scheme to an existing holder of 
an inter-State permit, prohibited any 
increase in the number of vehicles ope- 
rated under such permit. The relevant 
portion of the Kolar Pocket Scheme 
reads : 

"The State Transport Undertaking will 
operate services on all the routes to the 
complete exclusion of other persons ex- 
cept that :— | 
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` {a) that existing permit holders on the 
inter-State routes, may continue to 
Operate such inter-State routes, subject 
to the condition that their permit shall 
be rendered ineffective for the over-lapp- 
ing portions of the notified routes;...... 

15. Mr Shanthi Bhushan contended 
that the exemption granted under the 
Kolar Pocket Scheme to the existing per- 
mit holders on the inter-State routes, 
was wide enough to include any varia- 
tion of the conditions of their permits 
and that such exemption did not con- 
tain any prohibition against increasing 
the number of trips by such permit 
holders either by increasing the frequ- 
ency of operation of the existing number 
of vehicles or by increasing the number 
of vehicles. Mr. Shanthi Bhushan fur- 
ther submitted that growth of popula- 
ton and increase in the volume of traffic 
subsequent to the commencement of the 
Kolar Pocket Scheme, may warrant in- 
creasing the number of trips on such 
inter-State routes either by increasing 
the frequency of operation of the exist- 
ing number of vehicles or by increasing 
the number of vehicles operating on 
such inter-State routes. He maintained 
that the framers of Kolar Pocket Scheme 
could not have intended that such num- 
ber of trips or such number of vehicles 
should be freezed at the level prevail- 
ing on the date of that Scheme coming 
into force without providing for future 
growth of traffic, 


16. On the other hand, Mr. Datar and 
Mr. Thilaka Hegde contended that the 
object of giving exemption under the 
Kolar Pocket Scheme to the existing 
holders of inter-State permits, was 
merely to save them from the hardship 
that would have been caused if they 
were totally eliminated, that such ex- 
emption was not intended to enable 
them to expand their operation on such 
inter-State routes by iMcreasing the 
number of trips either by increasing the 
frequency of operation of the existing 
vehicles or by increasing the number of 
vehicles. It was pointed out that if the 
existing permit holders on inter-State 
routes could go on increasing the num- 
ber of vehicles operated by them on 
such routes, that would result in their 
having a monopoly on those routes, 
while no new operator could apply for 
permits on those routes. Mr. Datar 
maintained that it could not have been 
the intention of the framers of 
the Kolar Pocket Scheme to encourage 
such monopoly. | 
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17. It is true that grant of variation of 
the conditions of existing inter-State 
permits by increasing the number of 
vehicles operating under such permits, 
wolld create an anomalous situation, 
namely, such existing permit holders 
can go on expanding their operation 
while no new operator can enter the 
field, But that is a matter for the fra- 
mers of the Kolar Pocket Scheme to re- 
medy by appropriate amendment of the 
Scheme. On the ground of such anoma- 
ly, we cannot construe the exemption 
clause in the Kolar Pocket Scheme in a 
narrow way not warranted by the plain 
language of that clause. Moreover, while 
granting a permit or variation of condi- 
tions of a permit, the interest of the 
travelling public is paramount. Grant 
of variation of conditions of a permit, by 
increasing the number of vehicles operat- 
ing under that permit, should not be 
refused where such grant is warranted 
by the increase in the volume of traffic, 
merely because such grant results in a 
monopoly of. existing permit holders, 


18. In the light of the foregoing dis- 
cussion, we hold that the exemption 
granted under the Kolar Pocket Scheme 
to the existing permit holders on inter- 
State routes, does not prohibit variation 
of the conditions of such permit by in- 
creasing the number of vehicles to be 
operated under. such permits. 


19. We shall now deal with the ques- 
tion of locus standi. Mr. Datar assailed 
the finding of the learned Single Judge 
that D. P. Sharma had no locus standi 
to challenge the resolutions of the 
S. T. A. granting variation of the condi- 
tions of the permits held by Venkata- 
swamy Reddy by increasing the number 
of vehicles operated under those permits. 
Mr. Datar referred to several decisions 
of the Supreme Court and of this Court 
in support of his contention that D. P. 
Sharma was aggrieved by such grant in 
favour of Venkataswamy Reddy and 
hence had sufficient legal interest to 
maintain the writ petitions. But none of 
those decisions are applicable to the facts 
of these cases. 


20. As stated earlier, D. P. Sharma 
had not filed any objections to the ap- 
plications made by Venkataswamy Reddy 
for grant of varitation of the conditions 
of his permits and when his (D. P. 


‘Sharma’s) application for grant of a 


permit on an inter-State route came up. 
for ‘consideration before the S, T. A., he 
himself prayed for postponement of con- 
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sideration of his application by the 
S. T. A. presumably to await the deci- 
sion of the Government on the proposal 
to modify the Kolar Pocket Scheme, The 
learned single Judge has rightly held 
that since D. P, Sharma had not objected 
to Venkataswamy Reddy’s application 
for grant of variation of conditions of 
the latter’s permits, the former could 
not be’ said to be aggrieved by grant of 
such variation. 


21. However, Shri Datar submitted 
that the State of Karnataka and the 
State of Andhra Pradesh had agreed for 
a few more permits being granted on 
certain inter-State routes between these 
two States, the application made by 
D. P. Sharma for grant of a permit on 
one of such inter-State routes, was still 
pending before the S. T. A., that if the 
variation of the conditions of the permit 
held by Venkata Swamy Reddy by in- 
creasing the number of vehicles ope- 
rated under those permits was allowed 
to stand, such increase in the number of 
vehicles operating on inter-State routes 
would absorb all the additional vehicles 
contemplated by the recent agreement 
between the State of Karnataka and 
Andhra Pradesh, and that D. P. Sharma’s 
application for such inter-State permit 
would become infructuous even if the 
Kolar Pocket Scheme were to be modi- 
fied by the Government as proposed, and 
that hence he should be regarded as be- 
ing aggrieved by the said resolutions of 
the S.-T. A. and as having locus standi 
to challenge those resolutions, 


22. The learned single Judge has 
rightly held that the interest claimed by 
D. P. Sharma was too remote because so 
long as the Kolar Pocket Scheme re- 
mained as it was, No new application for 
a permit on any inter-State route over- 
lapping any portion of the notified 
routes under the Kolar Pocket Scheme, 
could be entertained by the S. T. A. 
D. P. Sharma had no subsisting interest 
and he could not depend on the mere 
chance of the State Government modi- 
fying the Kolar Pocket Scheme at some 
future date, 


23. As stated earlier, the subsequent 
modification of the Kolar Pocket Scheme 
under the Government Notification dated 
10-1-1980, has extended the exemption 
from that scheme, only to the operation 
of services by the permit holders who 
had already been granted permits (prior 
to such modification on inter-State routes 
which were included in the inter-State 
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agreements between this State and other 
States, subject to such permits being 
rendered ineffective over the overlapping 
portions of the notified routes under that 
Scheme. As D. P. Sharma had not been 
granted any permit on any such inter- 
State route prior to 11-1-1980, the modi- 
fication of the Kolar Pocket Scheme, 
does not help him in any way. 


24, The finding of the learned single 
Judge that D. P. Sharma had no locus 
standi to maintain the writ petition chal- 
lenging the grant of variation of the 
conditions of the permit held by Ven- 
kataswamy Reddy, has not been affected 
by the subsequent modification of the 
Kolar Pocket Scheme. If anything, the 
correctness of that finding has been 
strengthened by such modification of that 
Scheme. | 


25. In the result, we allow Writ Ap- 
peals Nos. 1261 to 1263 of 1979 and re- 
verse the finding of the learned single 
Judge that the resolutions of the S.T\A. 
granting variation of the conditions of 
the permit held by Venkataswamy 
Reddy, were invalid. We dismiss Writ | 
Appeals Nos. 1285 to 1287 of 1979, pre- 
sented by D. P. Sharma, 


26. In the circumstances of these cases, 
we direct the parties to bear their own 
costs, 

After we pronounced the aforesaid 
judgment, Shri B. Thilaka Hegde, learn- 
ed counsel for the Corporation, who had 
been permitted to invervene in these 
appeals, made an oral application pray- 
ing that we may clarify our judgment 
by stating that our judgment should not 
influence the decision of the appeals pre- 
ferred by the Corporation and other 


operators impugning the grant of varia- 


tion of the conditions of the inter-State 
permits held by Venkataswamy Reddy. 

In these appeals, we have decided the 
following question of law:— 

(i) Whether under sub-section (8) of 
Section 57 of the Motor Vehicles Act, 
the conditions of a stage carriage permit 
may be varied so as to allow more num- 
ber of vehicles being operated under 
that permit; and 


(ii) Whether an existing holder of a 
permit on an inter-State route overlap- 
ping the notified routes under the Kolar 
Pocket Scheme, can be granted a varia- ~ 
tion of the conditions of permit so as to 
allow him to increase the number of 
vehicles operating under that permit. 

We have not decided anything as to 
the merits of the application of Venkata- 
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swamy Reddy for grant of such variation 
of the conditions of the permits held by 
him. We clarify our judgment accord- 
ingly, 

Judgment accordingly. 
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A. Prabhakara Reddy, Petitioner v. 
The State of Karnataka and others, Re- 
spondents. l 

Writ Petn, No. 1117, of 1978, D/- 7-1- 
2980. 

(A) Karnataka Medical Colleges (Se- 
lection for Admission) Rules (1978), 
Rr. 9 (1), 11 — Rules have no force of 
law — Are in nature of administrative 
instructions — Breach not justiciable — 
Candidate selected for M. B. B. S. Course 
— Cannot claim as of right allotment to 
College of his preference, (Constitution 
of India, Art. 226). 


A student admitted to M. B. B. S, 
Course cannot as of right claim and the 
Selection Committee is not bound to allot 
him a seat in the Medical College affiliata 
ed to the University from which he has 
passed the qualifying examination. Such 
an intention cannot be gathered from the 
combined reading of Rr. 9 (1) and 11. 
The Selection Committee is not bound 
by the preference indicated by the selec- 
ted candidate. Therefore, the writ of 
mandamus directing the Selection Com- 
mittee to make allotment as per candi- 
date’s preference cannot be issued. The 
Rules are neither law nor have the force 
of law but are more in the nature of 
administrative instructions which confer 
no right upon the citizen. AIR 1977 Kant 
213 (SB), Followed. (Para 10} 


(B) Constitution of India, Article 226 
— Mandamus — Issue of — Aggrieved 
persons not making any demand to con- 
cerned Authorities -— Not entitled to 
writ of mandamus. (Para 11) 


Cases Referred : Chronological Paras 
AIR 1977 Kant 213: (1977) 2 Kant LJ 
293 (SB) 18 
G. Gangi Reddy, for Petitioner: A, 
Puranik, Government Advocate, for Re- 
spondents Nos, 1 and 2. 

ORDER :— This petition coming up for 
further order, by consent of counsel for 
petitioner and Respondents 1 and 2, is 
taken up for final hearing and disposed 
of by the following order. 


BX/CX/A900/80/DVT 
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2. The Court felt that Respondents 3 
and 4 were not necessary parties while 
issuing the rule. Therefore, no notice 
had gone to them, 


3. In this Writ Petition the petitioner 
has prayed for a Writ of Mandamus from 
this Court to Respondents 1 and 2 to 
tranfer him to the Bangalore Medical 
College (Government College) affiliated 
to the Bangalore University from the 
Government Medical College, Hubli, 
where he is now prosecuting his studies 
in M. B. B. S. Course consequent upon 
his selection and allotment to the Kar- 
nataka Medical College, Hubli (affiliated 
to the Karnataka University), 


4, The petitioner has founded his right 
to Writ of mandamus on Rule 9 read 
with Rule 11 of the Karnataka Medical 
Colleges (Selection for Admission) Rules, 
1978 (hereinafter referred to as ‘the 
Rules’). 

5, Sri. Gangi Reddy, learned Counsel, 
appearing for the petitioner has stren- 
uously argued that the Selection Com- 
mittee was bound to allot, after selection 
of candidates to the Government Medical 
Colleges affiliated to the University from 
which the selected candidates had also 
obtained their qualifying examination, 
namely, the Two Year P. U, C. Course, 

€ R. 9 of the Rules is as follows :— 


“9 Distribution of seats among Gov- 
ernment Colleges: 

(1) Subject to the. provisions contained 
in the following sub-rules, seats other 
than those reserved under clause (a) of 
sub-rule (2) of Rule 2 and Rule 4 shall 
be distributed University-wise, i.e, seats 
in Colleges affiliated to the Karnataka 
University shall be allotted to persons 
passing from Colleges affiliated to that 
University and seats in Colleges affiliated 
to the Bangalore and Mysore Universi- 
ties shall respectively be allotted to per- 
sons passing from the colleges affiliated 
to each such University: 

Provided further that not more than 
thirty per cent of the seats in colleges 
affiliated to any Universities may in the 
discretion of the Selection Committee, be 
allotted to students passing from 
colleges affiliated to any other University 
in the State or elsewhere in India. 


(2) Notwithstanding anything in sub- 
rule (1), where the number of persons 
belonging to the S. Cs. and S. Ts, select- 
ed for allotment of seats in any Univer- 
sity falls short of the number of seats 
reserved for the said categories of per- 
sons under R. 5, such seats shall be fill- 
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ed from among the applicants .belong- 
ing to the said categories in the other 
Universities”, 

And Rule 11 of the Rules is as under: 


“Allotment of persons to Government 
Medical Colleges :—. 


(1) Persons selected under Rule 10 to 
Government Medical Colleges shall be 
allotted to the several Government Medi- 
cal Colleges by the Selection Committee, 
regard being had to the place of resi- 
dence of such persons and the preference 
indicated by them. 


(2) The Selection Committee shall nof 
be bound to allot any candidate to any 
particular college. 


(3) The decision of the Selection Com- 
mittee regarding allotment shall be 
final.” 


7. Learned counsel for the petitioner 
contends that having regard to the in- 
tention of the rule, the Selection Com- 
mittee is bound to make allocation in ac- 
cordance with sub-rule (1) of Rule 9 
without any transgression in spite of the 
discretion reserved for the Selection 
Committee under the proviso, to that 
sub-rule in so far as it relates to the 
candidates at the top of the list in the 
merit pool. He fairly concedes that this 
must be inferred having regard to R, 11 
set out above. 


8. I am unable to see how that could 
be gathered as the intention by. the com- 
bined reading of R. 9 (1) and R. 11. Though 
the language of sub-rule (1) of R. 9 of the 
Rules is unambiguous and clear it 
is conditioned and its operation is restri- 
cted by the proviso to that sub-rule. The 
proviso empowers the Selection Com- 
mittee to alter the command of sub- 
rule (1) to the extent of 30% of the al- 
locations to be made in its absolute dis- 
cretion and make allotment of selected 
candidates to colleges affiliated to other 
Universities than the University from 
which the candidates passed their I 
year P. U. C, Examinations. When the 
language of the rule is’ clear, unambi- 
guous and easily understandable, Art, 226 
of the Constitution would not permit 
this Court to gather any intention other 
than what is manifest. To infer a fur- 


ther limitation on the prescribed powers: 


of the Committee as suggested by learn- 
ed Counsel for the petitioner "would 


therefore be incorrect. There is nothing. 


in Rule 11 of the Rules to assist peti- 
tioner.. because sub-rule (2) of that rule 


again makes it clear that the Selection - 
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Committee would not be bound by the 
preference indicated by the selected can- 
didate in his application in the matter of 
the choice of college. It must also be 
observed that while Rule 9 and Rule 10 
deal with essentially the allotment. of 
selected candidates Universitywise, R. 11 
is essentially relatable to Colleges only. 
It is possible there is only one college 
under a University as it is in fact the 
case in Karnataka State, Therefore noth- 
ing in the scheme of the Rules is sug- 
gestive that Rr. 9 and 11 should be read 
together, 


§ As a rule this Court exercising its 
jurisdiction under Article 226 of the 
Constitution will issue a Writ of manda- 
mus to the Authorities like the ist and 
2nd Respondents if they failed to dis- 
charge their duties arising out of legal 
obligations, in spite of a written demand. 
It is only when such duties are cast on 
the authorities and they fail to perform 
them, the right to seek a Writ of manda- 
mus arises in favour of the citizen. 


10. A bench of five Judges of this 
Court in Gokul Education Foundation; 
v, State of Mysore ( (1977) 2 Kant 2 LJ 
293): (AIR 1977 Kant 213) has clearly 
held that Rules in question and similar 
other Rules that the State does make 
from time to time are not statutory 
Rules having the force of law as that 
term is defined under Article 13 of the 
Constitution. If the Rules in question 
are not law or the Rules having the 
force of law, the aforementioned deci- 
sion further lays down, are more in the 
mature of administrative instructions 
like the Education Code or Public Works 
Department Code which confer no right 
upon the citizen and breach of which 
can only entail that person causing the 
breach the wrath of the higher authori- 
ties and no more. When no rights are 
flowing to the selected candidates under 
the Rules, there is no obligation or duty 
cast upon the Selection Committee or 
State to allot the petitioner of Bangalore 
Medical College solely on the ground 
that he stands very high in the list of 
selected candidates on merit when there 
is discretionary power to make 30% 
allocation to other Universities in the 
manner indicated in Rule 9 of the Rules. 

11. Further, as-a matter of rule, no 
High Court will issue a writ of 
mandamus unless the aggrieved person 
has made a written demand on the Au- 
thorities concerned to. enforce-what he 
claims to be his legal right. Mr. Gangi 


‘Reddy fairly :concedes that no written 


1980 — 


demand has been: made calling upon the - 


Selection Committee or the State to re- 
allot him to Bangalore Medical College. 

12. For the above reasons, it is not 
possbible to grant a writ of mandamus 
as prayed for by the petitioner. How- 
ever,. this Court should not hesitate to 
Observe that if otherwise the candidate 
deserves a transfer to the Bangalore 


Medical College on grounds of compas- . 


sion which has been made out in the 
petition and which has not been denied 
by the State by any return filed, the 
Ist and 2nd Respondents should not 
hesitate to give a transfer to him if pray- 
ed for and if circumstances permit.. 


13. Rule issued earlier is discharged 
and the petition is dismissed. There will 
be no order as to costs. 

- Rule discharged. 
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B. Srinivasa Reddy, Petitioner v. The 
Regional Transport Authority, Chitra- 
durga and others, Respondents. 


Writ Petn. No. 10517 of 1978, D/- 20-3- 
1979.* 

(A) Motor Vehicles Act .(4 of 1939), 
Sections 134 (2), 57 (3) — Irregularity 
resulting in failure of justice — Instance 
—- Non-mentioning correct route in noti- 
fication as per application for grant of 
stage carriage permit, 


Where no correct schedule of timings 
mor the correct route was mentioned in 
the notification as per application for 
‘ grant of stage carriage permit, the said 
infirmity, at least so far as the route is 
concerned was of substantial — character 
amounting to non-compliance with the 
mandatory requirements of Sec. 57 (3), 
thereby rendering the notification itself 
as illegal. The infirmity has in fact, 
occasioned a failure of justice, 

(Para 4) 


The provisions of Section 57 (8) are 
mandatory and it was incumbent upon 
the R. T. A. to notify the substance of 
the application. The mistakes committed 
in publication of the schedule of timings 
may be termed as mere irregularity but 
the mentioning of village O instead of 


' *To set aside order of Karnataka State 
Transport Appellate Tribunal, Ban- 
galore, D/- 23-8-1978. - 
KW/LW/F420/79/MBR 
1980 _Karnataka/14 XII G—26. 





`” B. Srinivasa Reddy -v. -R. T. A., Chitradurga. . 


- cles Act, 1939, (hereinafter 


Kant. 209 


D cannot be said to be mere irregularity 
in the proceedings falling’ under Seç- 
tion 134 (2), because mentioning of the 
route in the notification is an important 
factor, (Paras 4, 5) 


(B) Karnataka Motor Vehicles Rules 
1963, R. 92 (2) — Procedure of circula- 
tion — R, T, A. cannot collect additional 
material after reserving the case for 
decision without notice to parties 
and decide the case by circulation on 
basis of additional material. 


Thus, when the R. T. A. after hearing 
the case, reserves for decision and deci- 
des it by circulation, the decision of the 
R. T. A. must contain the opinion in 
verbatim as expressed by each member 
of the Tribunal. In such a case, it is 
also open for the Chairman of the R.T.A. 
to’ prepare a decision and circulate the 
same among the members of R. T. A. 
If the members agree with the decision 
so circulated, then the decision as 
proposed by the Chairman would bhe- 
come the decision of the R.T.A. 

; (Paras 8, 9) 

P. R. Srirangaiah, for Petitioner; 
A. Ananda Shetty, for C. S. Shantha- 
mallappa, M. R. V. Achar, (for Nos. 9 & 
11) B. Tilak Hegde (for No. 10) and S. V. 
Krishnaswamy (for No. 8) for Respon- 
dents; T. R. Rangaraj, for Intervenor 


ORDER :— On <3ist July, 1976, 
the petitioner made an application before 
the Regional Transport Authority, Chi- 
tradurga (Respondent No. 1), for grant 
of a stage carriage permit on the route 
Chikkabadihalli to Kadur and back viz. 
Thippareddihally, Oblapura, Jajur, C. R. 
Jajur, Nagondanahally, Karikere, Me- 
€rasabihaalli, Dodderi Challakere, Gan- 
jugunte, Madhure, Sondekere, J, N. Kote, 
D.S. Hally, Kurubarahatty, Chitradurga 
Chitrahally, C. R. Eachagatta, H. D. 
Pura, Nakikere, Kittadahally, Madad- 
kere, Hosadurga, Antharagatte, Tama- 
tadahally Gate, Sollapura, Hirenallur 
and Giriyapura for one return trip» or 
two single trips per day. This applica- 
tion was duly published as required by 
Section 57 (3) of the Indian Motor Vehi- 
referred to 
as ‘the Act’). Sixteen operators includ- - 
ing the General Manager, Karnataka 
State Road Transport Corporation, filed 
objections. The first respondent consi- 
dered: the application in subject Number 
88/77 and came to the conclusion that 
there was a need for grant of a permit 
for running a stage carriage service on 
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the route in question and accordingly 
granted the stage carriage permit by the 
Resolution dated 27-1-1978. As against 
the said order, the respondents 3 to 11 
filed appeals before the K. S. T. A, T. 
(respondent No. 2), in Appeal Nos. 100, 
101, 102, 114 and 116 of 1978. The second 
respondent, by the order dated 23rd 
August, 1978, has allowed the appeal 
and has set aside the resolution of the 
first respondent granting the permit to 
the petitioner and it has further remitt- 
ed the application to the R. T. A. with 
a direction to renotify the application 
immediately and to call for objections 
and also to get the route survey conduct- 
ed in accordance with the guidelines 
issued by the Tribunal and to get a re- 
port about the conditions of the road 
from the Public Works Department and 
to dispose of the matter after hearing 
the parties concerned. It is the correct- 
ness of this order of remand that has 
been challenged in this writ petition. 
The 2nd respondent K. S. T. A. T., will 
hereinafter be referred to as the ‘Tri- 
bunal’ 


2. Shri P. R. Srirangaiah, the learned 
Advocate appearing for the petitioner, 
contended that the findings recorded by 
the Tribunal that there was no correct 
schedule of timings mentioned in the noti- 
fication and that the correct route was not 
mentioned in the notification and that 
the R. T. A. has not ascertained the con- 
dition of the route and that the proce- 
dure followed by the R. T. A. was oppos- 
ed to Rule 92 (2) of the Karnataka 


Motor Vehicles Rules, 1963 (hereinafter - 


referred to as ‘the Rules’) are not tena- 
ble in law. The learned Counsel also 
further contended that in view of tha 
findings recorded bv the R. T. A. that 
there is a need for introducing the ser- 
vice and that the route is motorable 
throughout the year, the order of the 
2nd respondent is not sustainable and 
as such, the same be quashed and the 
order of the R. T. A. granting the stage 
carriage permit be restored. 


3. On the contrary, the learned Coun- 
sel appearing for the respondents sub- 
mitted that though the application was 
published but the same was not in ac- 
cordance with the provisions contained 
in Section 57 (3) of the Act, inasmuch 
as the time schedule as well as the route 
was not correctly notified as per the 
application filed by the petitioner and 
thereby, the objectors were misguided. 
It was also further contended that when 
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the matter was reserved for judgment, 
it was not at all open for the R. T. A. 
to collect the additional material and to 
pass the final order on the basis of that 
additional material. Further, it was 
submitted that the Executive Engineer 
who was a member of the R. T. A. has 
not made any report to the effect that 
the road was motor-worthy: that the 
publication of the application not being 
in accordance with the provisions of 
Section 57 (3) of the Act, and the failure 
to comply with the mandatory provisions 
of Sec. 57 (3) of the Act, has resulted 
in the failure of justice as such, it is not 
saved by Section 134 (2) of the Act. It 
was also contended on behalf of the re- 
spondents that a portion of the route 
Kadur to Giriyapura cross overlaps the 
notified route and as such, the petitioner 
is not entitled for the grant of permit 
prayed for, 


4. With regard to the contention that 
the Tribunal was not correct in holding 
that in the publication of the application, 
correct schedule of timings and the sub- 
stance of the application were not men- 
tioned; it was submitted by the learned 
Counsel for the petitioner that there 
was a very minor printing mistake in- 
asmuch as, while mentioning ‘A’ for ar- 
rival and ‘D’ for departure, instead of 
“A”, letter “D” has wrongly been print- 
ed and instead of “D”, letter “A” has 
wrongly been printed. If, in the notifi- 
cation, the letter ‘A’ is read as “D” and 
the letter ‘D’ as ‘A’, the timings given 
in the notification are in accordance with 
the timings given in the application, 
therefore the Tribunal ought not have 
attached much importance to this mis- 
take in printing. The learned counsel for 
the petitioner further submitted that 
while publishing the substance of the 
application, there was a minor printing 
mistake inasmuch as instead of mention- 
ing ‘Donihalli’, ‘Oblapura’ was mention- 
ed and this: mistake came to be correc- 
ted by the R. T. A. by issuing a corri- 
gendum to the effect that in place of 
‘Oblapura’, ‘Donihalli’ should be read. 
Hence, it was contended that the afore- 
said mistakes which occurred in the pub- 
lication of the application were not of 
substantial character and have not, in 
fact, occasioned a failure of justice and 
as such, the said errors could not be 
made as grounds for interfering with the 
order of the R.T. A. by the Tribunal in 
view of the provisions contained in Sec- 
tion 134 (2) of the Act. This contention 
of the learned counsel for the petitioner 


a 


xy 


a. 
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cannot be accepted. The aforesaid infir- 
mity regarding the route in the publica- 
tion of the application cannot be said to 
be an error or irregularity in the pro- 
ceedings falling under sub-section (2) of 
Section 134 of the Act. This infirmity in 
the publication of tbe application is of 
a substantial character amounting to 
non-compliance with the mandatory re- 
quirements of Section 57 (3) of the Act. 
The contention of the respondents that 
under Section 57 (3) of the Act, the 
R.T. A. was required to publish the sub- 
stance of the application and this man- 
datory requirement has not been com- 
plied with by the R.T. A. as it has not 
published the correct route as mention- 
ed in the application of the petitioner 
and on the contrary, it has included 


- some other village not mentioned in the 


application and has not included the vil- 
lage on the route as mentioned in the 
application of the petitioner; therefore it 
was submitted that there was no publi- 
cation of the substance of the applica- 
tion as required by Section 57 (3) of the 
Act. The provisions of Section 57 (3) of 
the Act, are mandatory and it was in- 
cumbent upon the R.T. A. to notify the 
substance of the application, The men- 
tioning of the route in the notification 
is an important factor and the mention- 
ing of the village Oblapura instead of 
Donihalli, cannot be said to be a mere 
irregularity because, it would amount to 
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breach of Section 57 (3) of the Act; 


thereby rendering the notification itself 
as illegal. What is provided by Sec. 134 
(2) of the Act, is that on account of an 
error, omission or irregularity which has, 
in fact, not occasioned a failure of jus- 
tice, the order passed by the competent 


jauthority shall not be reversed or al- 


tered on appeal or revision. Section 134 
(2) of the Act, does not cover the ille- 
galities committed in the proceedings 
much less, the non-compliance with the 
mandatory provisions of Section 57 (3) 
of the Act, Therefore, failure to publish 
the correct substance of the application 
resulting in non-compliance with the 
mandatory requirements of Section 57 
(3) of the Act, cannot be characterised 
as an error, omission or an irregularity 
in the proceedings falling under S, 134 
(2) of the Act. It is nothing but violation 


‘of Section 57 (3) of the Act. The route 


is one of the important factors, nay the 
main factor, for grant of a permit and 
as such a correct route should be men- 


tioned in the notification as otherwise, 
the persons who would have become. the 
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objectors, had there been a correct pub- 
lication of the substance of the applica- 
tion, would be deprived of an opportunity 
to file their objections; further those 
who file the objections will also be 
misled. 

5. The mistake committed in the pub- 
lication of the schedule of timings, it 
can, in the instant case having regard to 
the nature of the mistake, very well be 
termed as an irregularity, but, this will 
Not in any way help the petitioner in 
view of the illegality committed in the 
publication of the substance of the ap- 
plication, as held above, by not mention- 
ing the correct route, 


6. The contention of the learned 
counsel for the petitioner that a permit 
had been issued to respondent 8 on the 
route in question and he is running the 
service on the route, as such, it was sub- 
mitted that the Tribunal was in error in 
in holding that the permit has been 
granted to the petitioner by the R.T. A. 
without ascertaining the condition of the 
route, deserves to be accepted. It was 
Not disputed before me that the R.T.A. 
has granted the permit to the 8th re- 
spondent to run the vehicle on the very 
route for which the petitioner has made 
the application. If there is already a 
permit granted to respondent 8 in re- 
spect of the very same route, it follows 
that the route is motor-worthy, This fact 
the petitioner did bring to the notice of 
the Tribunal, even then, the Tribunal 
has held that the R.T.A. has not ascer- 
tained the condition of the route. In fact, 
the Executive Engineer of the area, who 
is also a member of the R.T. A., as seen 
from the order of the R.T. A., has stated 
that he has no objection for granting 
the permit on the route in question. 
Hence, it is clear that the Tribunal was 
not correct in holding that the R.T.A. 
has proceeded to grant the permit with- 
out ascertaining the fact that the route 
was not motor-worthy. 


T. One other contention of the peti- 
tioner was that after completing the 
hearing of the case, the R.T. A. reserv- 
ed the case for judgment, therefore, un- 
der R, 92 (2) of the Rules, it was open 
for the R.T.A. to deliver the judgment 
by circulation. Rule 92 (2) of the Rules, . 
reads as follows: 


“Nothing contained in sub-rule (1), 
Shall. prevent the Transport Authority, 
from deciding by the procedure of circu- 
lation any matter which has been con- 
sidered at the meeting or has been the 
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subject of hearing. and upon which a 
decision has been reserved,” 


8. In the instant case, the R.T.A. 
though heard the case reserved it for 
judgment, but it did not deliver the 
judgment on the basis of the material on 
record as on the date the case was re- 
served for judgment. On the contrary, 
the R.T.A., collected the further mate- 
rial and decided the case on the basis of 
the material collected by it subsequent 
to the date on which the case came to 
be reserved for judgment. When once 
the R.T. A. reserved the case for judg- 
ment, it was not open for the R.T.A. 
to collect the additional material without 
notice to the parties and decide the case 
by circulation, on the basis of the addi- 
tional material. Rule 92 (2) of the Rules 
only provides for deciding by the proce- 
dure of circulation any matter which has 
been considered at the meeting or has 
been the subject of hearing and upon 
which a decision has been reserved. The 
said Rule does not enable the R. T. A. 
to collect fresh material after the case 
has been reserved for decision..The col- 
lection of material is permissible only 
during the course of hearing in accord- 
ance with the provisions of the Act and 
the Rules, so that all the parties may 
have an opportunity to meet the same, 
That being so, if the R.T. A, was of the 
view that fresh material was required 
for deciding the case, it ought to have 
posted the case for further hearing and 
ought to have afforded an opportunity to 
the parties to the proceeding and ought 
not to have proceeded to decide the case 
on the basis of the additional material, 
by circulation. Thus, the procedure 
adopted by the R.T.A. in passing an 
order by circulation after collecting a 
fresh material without notice to the par- 
ties to the proceeding apart from being 
violative of the principles of natural 
justice is also not warranted by Rule 92 
(2) of the Rules, As such, the contention 
of the petitioner based on Rule 92 (2) of 
the Rules is not tenable and cannot be 
accepted. 

9. The Tribunal, during the course of 
its order, has also pointed out that what 
was circulated among the members of 
the R.T. A. for their opinion was not the 
order as per Exhibit-B, but, it was only 
the papers of the case that were circu- 
lated among the members. The relevant 
portion of the order of the Tribunal in 
this regard is as follows: . A 

“The final order, according to the 
R. T. A. was passed by circulation of 
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(2). of the K. M.V. Rules. The proceed- 


ings of the R.T.A. pronouncing this 


ALR- 
- papers, exercising powers under Rule 92 


order is found at page No. 163 of the — 


R.T.A’s file. The Secretary, R.T.A. has 
submitted these papers for circulation as 
per his note dated 26-11-1977. On 28-11- 
1977, the Executive Engineer has written 
as follows: 


“I have no objection for granting this 
permit.” 


The non-official member has written 


' that: 


“I have no objection for grant of this 
permit.” 

Then, on 21-12-1977, the Chairman at 
the bottom has written :— 

“The S.P., the official Member of the 
R.T.A. has not given his opinion in 
spite of the fact that this file was re- 
ferred to him several times after the 
hearing was over. The other two mem- 
bers have given their opinion in favour 
of granting the proposed route to the 
applicant. I also concur with their opin- 
ion and direct the Secretary to take fur~ 
ther necessary action. The duration or 
currency of the permit will be for three 
years.” 


From this, I do not find that the Execu- 
tive Engineer, had any opportunity to 
express his opinion. Therefore, I notice 
from this document that the order by 
circulation was finally concluded on 
21-12-1977. But another order has come 
into being according to the R.T.A. on 
27-1-1978. Therefore, there are two 
orders, Hence, I am of the view that 
there was no occasion for the Executive 
Engineer to express his opinion in the 
order dated 27-1-78. Even otherwise, it 1s 
only a subjective opinion and not based 
on any material facts,” 


` But, what we see by way of an order, 


is Exhibit-B dated 27-1-1978 containing 
several other matters. Thus, it is clear 
that Exhibit-B was not circulated among 
the members of the R.T. A. The papers 
of the case appear to have been circu- 
lated among the members and each one 
has expressed his opinion except the 
Superintendent of Police. The decision 
as such, as per Exhibit-B, was not cir- 
culated among the members for their 
approval, 


by the members of the R. T. A. The deci- 
sion of the R. T. A. granting a stage car- 
riage permit is appealable as per Sec- 


‘tion 64 (1) (£) of the Act, therefore, the. 


R. T. A. is required to consider the con- 


— 


a 


The decision of the R.T.A. ` 
means, the decision as such as expressed * 


1986. 3 . 


tentions put forth by the objectors and 
other authorities mentioned in Sec. 64 
. (£) of the Act and it is required to give 
reasons for accepting or rejecting the 
contentions raised in the proceeding 
thereof. The reasons must be those as 
are given by the members of the R.T. A.. 
jThus, when the R.T.A. after hearing 
the case, reserves for decision and de- 
cides it by circulation, the decision of 
the R.T. A. must contain the opinion in 
verbatim as expressed by each member 
of the Tribunal. In such a case, it is 
also open for the Chairman of the 
IR. T. A. to prepare a decision and circu- 
late the same among the members of the 
IR. T. A. If the members agree with the 
decision so circulated, then the decision 
as proposed by the Chairman would be- 
come the decision of the R.T.A. In the 
instant case, the order Exhibit-B is not 
the one which was circulated among the 
members of the R.T. A. As such, it can- 
Not be said to be the decision of the 
R. T. A. 


10. From what has been stated above, 
it is clear that the decision of the 
R.T.A. is not sustainable in law and as 
such, the Tribunal was justified in set- 
ting aside the order of the R.T. A. and 
remitting the case to the R.T. A. to re- 
notify the application immediately, and 
call for objections and to dispose of the 
application after hearing the parties con- 
cerned. But, the direction of the Tribu- 
nal that the R.T. A. must get the route 
survey conducted in accordance with the 
guidelines issued by it and to get a re- 
port about the condition of the road 
from the Public Works Department, is 
not tenable for the reasons already 
stated above, Accordingly, the directions 
given by the Tribunal to the R. T. A. 
that it should get the route surveyed in 
accordance with the guidelines issued by 
it and also to get a report about the con- 
dition of the road from the Public Works 
Department are hereby quashed. Conse- 
‘quently, the order of remand passed by 
the Tribunal is maintained except to the 
extent it is quashed. With the aforesaid 
‘modification, this writ petition fails and 
is dismissed. 

In view of the fact that the order of re- 
mand is maintained except quashing the 
directions regarding route survey and 
obtaining of the report from the P. W. D., 
as indicated above, the contention of the 
10th respondent that the part of the 
-route overlaps the notified route of the 
Shimoga Scheme, need not be consider- 
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ed as it is-open for the R.T. A. to con- 
sider the same, -- 
l Petition dismissed. 
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Veeramani and etc., Petitioners v. The 
Regional Transport Authority, Bangalore 
and others, Respondents. 


Writ Petns. Nos. 8625 and 8626 of 1976, 
D/- 28-5-1980. ` 

Motor Vehicles Act (4 of 1939), Ss, 51, 
43, 2 (3) and (15) — Permit to ply auto- 
rickshaw cah — Resolution of R.T.A, to 
reserve permits for Scheduled Caste/ 
Tribe applicants in pursuance of certain 
direction received by it — No provision 
im Act for such reservation — Resolution 
and reservation are illegal. (Karnataka 
Contract Carriages (Acquisition) Act 
(1976), S. 3 (g)). 

The resolution of the R.T.A. Banga- 
lore, dated 11-8-1976 passed in. Subject 
Nos, 22/76-77, 23/76-77 and 44/76-77, in 
so far it directs the sanctioned 500 auto- 
rickshaw cab permits to be utilised by 
granting permits exclusively to owner- 
cum-drivers giving priority to the mem- 
bers of the Scheduled Caste and Sche- 
duled Tribe applicants recommended by 
the Karnataka State Schedule Caste and 
Scheduled Tribe Development Corpora- 
tion, Bangalore, and also to the appli- 
cants who are sponsored by the Schedul- 
ed Banks in pursuance of the Joint 
Scheme of the State Government and the 
Scheduled Banks is illegal and liable to 
be quashed. AIR 1964 SC 1573. Foll. 

(Para 6) 

From the definition of ‘motor cab’, in 
S. 2 (15) it is clear that as autorikshaw 
falls within the definition of ‘motor cab’, 
inasmuch as in the autorikshaw less than 
six passengers excluding the driver are 
carried either for hire or reward. The 
Karnataka Contract Carriages (Acquisi- 
tion) Act, 1976 excludes the motor cab 
from the definition. of contract carriages 
for the purpose of that Act as per Sec. 3 
(g)-of that Act. Thus, it is clear that 
even after the coming into force of the 
Karnataka Contract Carriages (Acquisi- 
tion) Act, 1976, one can have the permit 
for running a motor cab which falls with- 
in the category of contract carriage. 

(Para 4) 

The Act as it stood on the date of the 

resolution did not contain any provision 
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enabling either the State Government or 
the R.T.A. to reserve the contract carri- 
age permits for the owner-cum-driver 
applicants by giving priority to the 
Scheduled Castes and the Scheduled Tri- 
bes applicants jointly sponsored by the 
Scheduled Banks and the State Govern- 
ment. Therefore, it was not at all per- 
missible in law for the State Government 
much less for the Karnataka Scheduled 
Castes and Scheduled Tribes Develop- 
ment Corporation to direct or to recom- 
mend to the R.T.A. to reserve the con- 
tract carriage permits in question for 
Scheduled Castes and Scheduled Tribes 
applicants and also for other categories 
of applicants as mentioned in the im- 
pugned resolution. The authorities con- 
stituted under the Act, such as, R:T.A., 
State Transport Authority, and Karna- 
taka State Transport Appellate Tribunal, 
function as quasi-judicial authorities. It 
is not at all permissible for the State 
Government to give any direction to the 
R.T.A. in the discharge of its quasi-judi- 
cial function. (Para 5) 


In the instant case the R.T.A. failed to 
realise that it was functioning as 4a 
quasi-judicial authority and it was re- 
quired to act only in accordance with 
the provisions contained in the Act and 
the Rules framed thereunder. It acted 
without jurisdiction in reserving the per- 
mits to a particular class or category of 
persons pursuant to the direction given 
by the State Government or the other 
bodies. Therefore, the resolution, is on 
the face of it, without the authority of 
law. (Para 5) 

It may be pertinent to notice that 
even the Amendment Act 47/78, which 
provides for reservation for Scheduled 
Castes and Scheduled~ Tribes and to 
other categories of persons in respect of 
stage carriages and public carriages, also 
does not contain any provision for re- 
serving the permits relating to contract 
carriages. Therefore, even judged with 
reference to the provisions contained in 
the Amendment Act also, the resolution 
ta the extent it makes reservation of 
permits cannot be sustained. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1573 5 

H. B. Datar for C. Narasimhachar, for 
Petitioners: Venkatachalaiah, Govt. Plea- 
der (for Nos. 1 and 2) and M. Ranga- 


swamy (for Nos. 3 to 29), for Respon- 
dents. 
ORDER:— In these petitions under 


Articles 296 and 227 of the Constitution 
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of India, the petitioners have challenged 
the validity of the resolution dated 11-8- 
1976 passed by the Regional Transport 
Authority, Bangalore, resolving that the 
quota of autorickshaws raised from 6,000 
to 6,500 should be utilised exclusively 
for granting permits to owner-cum-dri- 
vers, giving preference to Scheduled 
Castes and Scheduled Tribes applicants 
recommended by the Karnataka State 
Scheduled Castes and Scheduled Tribes 
Development Corporation and to the ap- 
plicants jointly sponsored by the Sche- 
duled Banks and the State Government 
to finance the owner-cum-drivers. 


2. The petitioners and the interven- 
ing respondents have made separate ap- 
plications for grant of permit for running . 
autorickshaws within the Bangalore Cor- 
poration limits and also within 25 kilo- 
metres from and around the Corporation 
limits. The applications filed by the peti- 
tioners and the intervening respondents 
were pending on the date when the im- 
pugned resolution was passed. In pursu- 
ance of the aforesaid resolution, the ap- 
plications of the petitioners and the in- 
tervening respondents have been return- 
ed for re-submission whenever the vacan- 
eles arise. 


3. The contentions of Sri H. B. Datar, 
the learned counsel appearing for the pe- 
titioners, are: (i) that ‘autorickshaw’ falls 
within the definition of ‘motor cab’ which 
falls within the category of ‘contract 
carriages’ as defined in the Motor Vehi- 
eles Act, 1939 (hereinafter referred to 
as the Act), and a motor cab is excluded 
from the purview of the Karnataka Con- 
tract Carriages (Acquisition) Act, 1976, 
as such there was no bar whatsoever for 


granting permits to the petitioners and 
intervening respondents; (ii) that there 
was no provision contained in the Act, 


on the date of passing of the impugned 
resolution enabling the R.T.A. to reserve 
the permits in question to certain class 
and category of persons as shown in the 
impugned resolution and that even the 
Amendment Act 47 of 1978 which pro- 
vides for certain percentage of reserva- 
tion of stage carriage and public carrier 
permits to certain class and category of 
persons, does (not?) provide for reserva- 
tion of permits relating to motor cabs 
falling within the category of contract 
carriages to the persons belonging to 
Scheduled Castes and Scheduled Tribes 
and also to the other categories mention- 
ed in the impugned resolution. 
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4. The definition of “contract carri- 
age” as found in sub-sec. (3) of S. 2 of 
the Act, reads as follows: 


"Contract carriage” means a motor 
vehicle which carries a passenger or 
passengers for hire or reward under a 
contract expressed or implied for the use 
of the vehicle as a whole at or for a fix- 
ed or agreed rate or sum— 


(i) on a time basis whether or not with 
reference to any route or distance, or 


(ii) from one point to another, and in 

either case without stopping to pick up 
or set down along the line of route pas- 
sengers not included in the contract; 
and includes a motor cab notwithstand- 
ing that the passengers may pay sepa- 
rate fares;” (emphasis is supplied). 
Thus, from the aforesaid definition of 
‘contract carriage’, it is clear that it in- 
cludes a motor cab. Sub-sec. (15) of Sec- 
tion 2 of the Act, defines ‘motor cab’ as 
follows: 

“motor cab’ means any motor vehicle 
constructed, adapted or used to carry not 
more than six passengers excluding the 
driver, for hire or reward;” 


From the aforesaid definition of ‘motor 
cab’, it is clear that an  autorickshaw 
falls within the definition of “motor cab”, 
inasmuch as in the _ autorickshaw less 
than six passengers excluding the driver 
are carried either for hire or reward, 
The Karnataka Contract Carriages (Ac~ 
quisition) Act, 1976 excludes the motor 
cab from the definition of contract carri- 
ages for the purpose of that Act as per 
See. 3 (g) of that Act. Thus, it is clear 
that even after the coming into force of 
the Karnataka Contract Carriages (Acqui- 
sition) Act, 1976, one can have the per- 
mit for running a motor cab which falls 
within the category of contract carriage, 
Therefore, it is necessary to find out 
whether the reservation made in the im- 
pugned resolution of the R.T.A. in re- 
spect of the permits falling in the cate- 
gory of contract carriage permits is sup- 
ported by any of the provisions contain- 
ed in the Act, as it stood either on the 
date of the resolution or after the coming 
into force of the Motor Vehicles (Amend- 
ment) Act, 1978 (Central Act, 47 of 1978), 

5. The Act as it stood on the date of 
the resolution did not contain any provi- 
sion enabling either the State Govern- 
ment or the R.T.A. to reserve the con- 
tract carriage permits for the owner- 
cum-driver applicants by giving priority 
to the Scheduled Castes and the Schedul~ 
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ed Tribes applicants jointly sponsored 
by the Scheduled Banks and the State 
Government. There being no provision 
contained in the Act, in this regard, it 
was not at all permissible in law for the 
State Government much less for the 
Karnataka Scheduled Castes and Sche- 
duled Tribes Development Corporation 
to direct or to recommend to the R.T.A. 
to reserve the contract carriage permits 
in question for Scheduled Castes and 
Scheduled Tribes applicants and also 
for other categories of applicants as 
mentioned in the impugned resolution. 
The authorities constituted under the 
Act, such as, R.T.A., State Transport 
Authority, and Karnataka State Trans- 
port Appellate Tribunal, function as 
quasi-judicial authorities. It is not at all 
permissible for the State Government to 
give any direction to the R.T.A. in the 
discharge of its quasi-judicial function. 
The Supreme Court, in the case of 
B. Rajagopala Naidu v. State Transport 
Appellate Tribunal, Madras, reported in 
AIR 1964 SC 1573 at para 19, has observ- 
ed thus: 

“In interpreting S. 43A, we think, it 
would be legitimate to assume that the 
legislature intended to respect the basic 
and elementary postulate of the rule of 
law, that in exercising their authority 
and in discharging their quasi-judicial 
functions the Tribunal constituted under 
the Act must be left absolutely free to 
deal with the matter according to their 
best judgment. It is of the essence of fair 
and objective administration of law that 
the decision of the Judge or the Tribu- 
nal must be absolutely unfettered by 
any extraneous guidance by the execu- 
tive or administrative wing of the State. 
If the exercise of discretion conferred on 
a quasi-judicial Tribunal is controlled by 
any such direction, that forges fetters on 
the exercise of quasi-judicial authority 
and the presence of such fetters would 
make the exercise of such authority com- 
pletely inconsistent with the well-accept- 
ed notion of judicial process, It is true 
that law can regulate the exercise of 
judicial powers. It may indicate by spe- 
cific provisions on what matters the tri- 
bunals constituted by it should adjudi- 
cate. It may by ‘specific provisions lay 
down the principles which have to be 
followed by the ‘Tribunals in dealing 
with the said matters. The scope of the 
jurisdiction of the tribunals constituted 
by statute and principles for guidance of 
the said tribunals may also be prescrib- 
ed subject of course to the inevitable 
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requirement that these provisions do not 
contravene the fundamental rights gua- 
ranteed by the Constitution. But, what 
law and the provisions of law may legiti- 
mately do cannot be permitted to be 
done by -administrative or executive 
orders. This position is so well establish- 
ed that we are reluctant to hold that in 
enacting S. 43A of the Madras Legisla~ 
ture intended to confer power on the 
State Government to invade the domain 
of the exercise of judicial power.” 

Thus, it is clear that the State Govern- 
ment acted without the authority of law 
in giving a direction to the R.T.A. to re- 
serve certain permits for the persons 
jointly sponsored by the State Govern- 
ment, and the Scheduled Banks. Similar- 
ly, the R.T.A. was not justified in law 
in acting upon the letter written by the 
Chairman, Karnataka State Scheduled 
Castes and Scheduled Tribes Develop- 
ment Corporation and reserving the 
quota on the basis of that letter. The re- 
servation made for the owner-cum-dri- 
vers, is not supported by any of the pro- 
visions contained in the Act. To put it 
shortly, the R.T.A. failed to realise that 
it was functioning as a quasi-judicial au- 
thority and it was required to act only 
in accordance with the provisions con- 
tained in the Act and the Rules framed 
thereunder. It acted without jurisdiction 
in reserving the permits in question to 
a particular class or category of persons 
pursuant to the direction given by the 
State Government or the other bodies. 
Therefore, the resolution passed by the 
R.T.A. in so far it relates to reservation 
of the permits in question to a particular 
class or category of persons, is on the 
face of it, without the authority of law. 


6. It may be pertinent to notice that 
even the Amendment Act 47/78, which 
provides for reservation for Scheduled 
Castes and Scheduled Tribes and to 
other categories of persons in respect of 
stage carriages and public carriages, also 
does not contain any provision for re- 
serving the permits relating to contract 
carriages. Therefore, even judged with 
reference to the provisions contained -in 
the Amendment Act 47/78 also, the re- 
solution passed by the R.T.A..to the ex- 
tent it makes reservation of permits -in 


question, cannot be sustained. That be-. 
ing so, the impugned resolution passed. 


by the R.T.A. in so. far it relates to- the 
reservation of permits in question, is un- 
sustainable. Accordingly, ‘these writ pẹ- 
titions are allowed. The’ impugned’ resó- 
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lution of the R. T. A., Bangalore, dated 
11-8-1976 passed in Subject Nos. 22/76-77, 
23/76-77 and 44/76-77, in so far it directs 
the sanctioned 500 autorickshaw cab 
permits to be utilised by granting per- 
mits exclusively to owner-cum-drivers 
giving priority to the members of the 
Scheduled Castes and Scheduled Tribes 
applicants recommended by the Karna- 
taka State Scheduled Castes and Sche- 
duled Tribes Development Corporation, 
Bangalore, and also to the applicants who 
are sponsored by the Scheduled Banks 
in pursuance of the Joint Scheme of the 
State Government and the Scheduled 
Banks, is hereby quashed and the R.T.A. 
is directed to receive the applications of 
the petitioners and the intervening re- 
spondents for grant of autorickshaw cab 
permits and to dispose of the same with- 
in three weeks from the date of receipt 
of such applications. 


T. Let a-copy of this order be des- 
patched to the R.T.A., Bangalore, forth- 
with, 

- Order accordingly. 


Ca 





AIR 1980 KARNATAKA 216 __ 
M. P. CHANDRAKANTARAJ URS, J. 


M. Punyamurthy and etc. ete, Peti- 
tioners v, Union of . India and another, 
Respondents. 


Writ Petns. Nos. 3236 to 3257 of 1977, 
D/- 19-2-1980. 

Constitution of India, Arts. 226, 14.— 
Transfer of Kolar Gold Fields Mining 
Undertaking to Bharat Gold Mines Ltd. 
— Employees of undertaking exercising 
option to become employees of new com- 
pany — Employees whether entitled to 
pensionary benefits for their service -in 
Undertaking — Receipt of such benefits 
by re-employed persons whether discri- 
minatory, 


Petitioners were ‘employees of the 
Kolar Gold Fields Mining Undertaking 
run by Government. In or about 1972, 
Bharat Gold Mines Limited was incorpo- 
rated and the Undertaking was transfer- 
red to the newly incorporated body. In 
that process the former employees of 
the Undertaking were all required to be 
absorbed in the service of the new com- 
pany. In that behalf the undertaking 
addressed a letter dated 7-3-1972 to the 
Chairman of the new Company setting 
out the terms and -conditions l under 


EX/EX/C290/ AKI 


ALR. 


H) 


HS 


y 


‘discrimination. 
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be permitted to exercise their option to 
join the service of the new Company. 
The petitioners exercised their option to 
join the new Company on the basis of 
letter dated 7-3-1972. The grievance of 
the petitioners is that they have not been 
given the benefits of pensions for the 
period they remained employees of the 
Undertaking, before they opted to be- 
come employees of the new Company. 
The claim is on the basis of two memo- 
randum issued by Undertaking dated 
7-7-1964. and 16-6-1967. They further 
alleged that such benefits were given to 
those whose services were on contract or 
who were daily hired employees result- 
ing in discriminatory treatment. 

Held, once the petitioners opted volun- 
tarily, after seeing the terms and condi- 
tions set out in letter dated 7-3-1972, 
could not be permitted to say that their 
rights under two memorandums surviv- 
ed. The letter had the effect of depriv- 
ing the petitioners: of those rights. The 
petitioners could not be said to have 
been victimised simply because other 
persons who had retired before option 
and ré-employed were in receipt of pen- 
Sionary benefits. Furthermore, retired 
and re-employed persons stood in dif- 
ferent categories and there was no class 
(Paras 9 to 13) 


M. Narayanaswamy, for Petitioners; 
K. J. Shetty (for No. 2) and U. L. Nara- 
yana Rao (for No: 1), for Respondents. 


ORDER:— The petitioners in the 
above writ petitions are all employees of 
the 2nd respondent-Bharath Gold Mines 
Limited, for short, referred to herein as 
“B. G. M. L.”. These writ petitions were 
filed as common petitions as their griev- 
ance and the facts leading to the writ 
petitions ‘were also common. 


2 However, at the conclusion of the 
arguments, the learned counsel appearing 
for the petitioners stated that Writ Peti- 
tion No. 3257 of 1977 of Shri Radha- 
krishna.stood on a different footing and 
the facts.in respect of his case were 
somewhat peculiar and distinct from the 
other writ petitions. He, therefore, 
sought permission of this Court to with- 
draw that petition to agitate his griev- 
ance separately, if so advised. Accord- 
ingly, Writ .Petition 3257 of 1977 is dis- 
missed as withdrawn. 

3. The facts that- may- be necessary 
for disposal of these writ petitions may 
be stated briefly as follows: 

The petitioners‘in Writ. Petitions Nos. 
3236 to 3256-.were all employees of the 
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Kolar Gold Fields Mining Undertaking. 


‘The, said Undertaking was being run by 


the Government of India the Ist respon- 
dent herein as a Departmental Under- 
taking. It is unnecessary to go into the 
earlier history of this Undertaking. In 
or about April 1972 the 2nd respondent 
B.G.M.L. was incorporated and the 
Undertaking of the lst respondent was 
transferred to the newly incorporated 
body. In that process the former em- 
ployees along with the petitioners were 
all required to be absorbed in the service 
of the B.G.M.L. In that behalf the Ist 
respondent addressed a letter to the 
Chairman of the B.G.M.L. setting out 
the terms and conditions under which 
the employees of the lst respondent may 
be permitted to exercise their option to 
join the service of the BGML. In 
para 5 of the said letter of 7th March, 
1972 the Chairman of the 2nd respon- 
dent B.G.M.L. was directed to give to 
each officer concerned, under due ac- 
knowledgment, a copy of that letter 
along with copies of Forms I and II with 
a letter addressed to him by the Chair- 
man of B.G.M.L. calling upon him to 
exercise the option. 


4. All the petitioners exercised their 
option in’ Form No. I on 13th March 1972 
as evidenced by one of the ‘enclosures 
to Exhibit B which is a letter addressed 
to one of the petitioners in terms of the 
letter of 7-3-1972. Even the letter dated 
7-3-1972 forms one of the enclosures to 
Exhibit B to the petition. The grievance 
of the petitioners in these petitions is 
that the petitioners have not been given 
the benefit of pensions for the period 
they remained employees of the ist re- 
spondent-Union of India though they 
were eligible for that pension. This claim 
is founded on the basis of two memo- 
randums of the 1st respondent dated: 7th 
July, 1964 and 16th June 1967. These 
memorandums were issued by the Ist 
respondent laying the policy and setting 
out the terms and conditions under 
which the employees of the Ist respon- 
dent Union of India could be. absorbed 
on exercising their option, in any of the 
Public Undertakings owned or controlled 
by the lst respondent. In other words, 
the petitioners have not been extended 
the pensionary benefits for the period of 


service rendered by them in the service 


of the ist respondent: before they opted 


- fo become the employees of the 2nd re- 
spondent-B.G.M.L. It is alleged ‘by the 
- petitioners that the Ist respondent - had 
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given such benefit of pension or gratuity 
as the case may be to all the officers 
whose services were on contract and also 
to those who were daily hired employees 
resulting in discriminatory treatment of 
the petitioners. 


ð. Respondents Union of India and 
B.G.M.L. have filed their statement of 
objections. The stand taken in the state- 
ment of objections by the respondents 
is that the petitioners are not entitled to 
any benefits other than those conferred 
by the terms and conditions under which 
the petitioners accepted employment 
under the 2nd respondent which ‘are 
traceable only to the letter of 7-3-1972. 


6. Therefore, the short question that 
falls for consideration in these writ peti- 
tions is: 

Whether the petitioners are entitled to 
pensionary benefits under the Fundamen- 
tal Rules of the lst respondent appli- 
cable to its employees for the period of 
Service rendered by the petitioners to 
the lst respondent? 


7. Sri M. Narayana Swamy, learned 
counsel for the petitioner has strenuous- 
ly contended that whatever was done for 
the officers who opted to be absorbed in 
Public Undertakings between 1964 and 
1967 in terms of the memorandum issu= 
ed in that behalf by the lst respondent 
should also be extended to the petition- 
ers. It is difficult to see how the peti- 
tioners can base their claim for such 
benefits when their entire absorption to 
the service of the B.G.M.L. is controlled 
only by the letter of 7th March, 1972 
under the terms of which the petitioners 
voluntarily exercised their option. It is 
convenient to set out the relevant por- 
tions of the letter which in my opinion 
are sub-paras (ii), (iv) and (xi) of para 2 
and para 5: | 

"2. The question of the absorption of 
the staff of the M.G.M.U. by the propos- 
ed Bharat Gold Mines Private Ltd., con- 
sequent on the conversion of the under- 
takings into a company, has been examin- 
ed. It has been decided that the propos- 
ed company would employ such of -the 
existing staff of the undertaking as are 
willing to serve the company, subject to 
the following terms and conditions: 

(i) xx xx XX 

(ii) All the covenanted and other offi- 
cers in service with the undertakings 
will be allowed in the first instance an 
option to serve under the Company. 
Such of the officers who do not wish to 
serve under the company will be allow- 
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ed terminal benefits as applicable to 
them according as they are permanent, 
quasi-permanent or temporary in re- 
spect of the officers governed by Central 
Government Service Conditions and in 
terms of their contracts in respect of co- 
venanted officers. 

(iii) xx xx XX 

(iv) The officers governed by Central 
Government service conditions, who opt 
to continue in the service of the com- 
pany, will be allowed to exercise a fur- 
ther option within a period of one year 
from the date of formation of the com- 
pany or within a reasonable period of 
the date on which the company formu- 
lates the terms and conditions of service, 
whichever is later, either to continue on 
the terms and conditions of service in- 
cluding pay and allowance applicable to 
them immediately before the formation 
of the Company or the terms and condi- 
tions of service including pay and allow- 
ances as might be finalised by the Com- 
pany. If the officers opt for the existing 
terms and conditions of service, such 
terms and conditions would be protected 
only as long as they continue to hold 
the post which they held at the time of 
exercising the option referred to in sub- 
para (ii) above: on the appointment/ad- 
vancement of the officers to higher posts 
under the company, they will automati- 
cally be brought on the terms and con- 
ditions of service including the pay and 
allowances of the company. 

(v) to (viii) xx xx xx 

(ix) The officers who are at present en- 
titled to pensionary benefits under the 
undertakings will continue to do so 
under the company in accordance with 
the provisions of the Ministry of Finance 
O.M.F. 2 (6)/E/V/(A)62 dated 5-11-1964. 

5. I am directed to request that the 
Undertakings may kindly give to each 
officer concerned, under due acknow- 
ledgement a copy of this letter along 
with copies of Forms I and II and a let- 
ter to be addressed to him by the Chair- 
man and Managing Director calling upon 
him to exercise his option. I am also to 
request that the undertakings may kind- 
ly forward one copy of the option of 
each officer to this department and re- 
tain the other copy. The undertakings 
may maintain proper record of the op- 
tions received from the officers.” 

8. It is not disputed by learned coun- 
sel for the petitioners that the petitioners 
were all officers who fell within the des- 
cription indicated in  sub-para (ii) of 
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para 2 above. Therefore, there is no con- 
troversy in fact as to the application of 
that sub-para to the petitioners. The 
controversy is in respect of sub-paras (iv) 
and (ix) of para 2 and para 5 as extract- 
ed above. 


9. Mr. Narayana Swamy, learned 
counsel for the petitioner has strenuous- 
ly advanced the contention that under 
sub-para (iv) of para 2 of the letter the 
right of the petitioners to the pensionary 
benefits is not taken away but kept in- 
tact. It is difficult to accede to such a 
contention. A proper analysis of that sub- 
para indicates that the petitioners and 
the like of them could exercise two op- 
tions first in terms of para 2 to join or 
be absorbed in the service of B.G.M.L. 
or continue in the service of the ist re- 
spondent. Further, those who opted to 
the service of B.G.M.L. were required 
to make a second option within the date 
of incorporation of B.G.M.L. or till the 
Company so incorporated formulated the 
terms and conditions of service which- 
ever was later. The option to be exercis- 
ed for the second time was to continue 
on the terms and conditions including 
the pay and allowances applicable to 
them immediately before the formation 
of the Company (in other words, to be 
governed by the Fundamental Rules of 
the Ist respondent) or to be governed by 
the conditions of service formulated by 
the Company. This exercise of second 
option was further qualified in the case 
of those who opted for being governed 
by the fundamental rules of the Ist re- 
spondent. That qualification was to the 
effect that they would cease to be gov- 
erned by the Fundamental Rules of the 
ist respondent immediately on the first 
promotion or advancement of their ser- 
vices under the B.G.M.L, 


10. In the instant case, all the peti- 
tioners have exercised their option to 
be governed by the conditions of service 
of the B.G.MLL. as evidenced by Exhib- 
it E to the petition, which is the Form 
signed by one of the petitioners and it is 
not disputed that the others have simi- 
larly exercised their option. Once the 
petitioners opted voluntarily, after see- 
ing the terms and conditions set out in 
the letter of the 7th March, 1972, cannot 
now be permitted to say that their 
rights under the Fundamental Rules of 
the ist respondent survive regard being 
had to what is contained in para 5 ex- 
tracted above, 
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1l. Sri Narayana Swamy, learned 
counsel further contended that some offi- 
cers elected to retire from the service of 
the lst respondent before exercising 
the option and thereafter they were re- 
employed by the 2nd respondent thus 
enabling themselves to receive the pen- 
sionary benefits under the Fundamental 
Rules as well as the emoluments paid by 
the 2nd respondent B.G.M.L. This, ac- 
cording to him, amounts to victimising 
the petitioners. It is difficult to see how 
the petitioners'are victimised. They also 
had the same liberty to retire from the 
service of the Ist respondent-Union of 
India without exercising the option in 
terms of sub-paras (ii) and (iv) of para 2 
of the letter of 1972 and seek re-employ- 
ment in the 2nd respondent if they chose 
to do so. It is correctly pointed out by 
the learned counsel for the 2nd respon- 
dent that there is no pleading to this 
effect in the pleadings. Nevertheless as 
the contention is raised, it has been no- 
ticed and rejected for the reason given 
above. 


12. There cannot be any  discrimina- 
fion when there are two distinct classes, 
that is, one consisting retired or re-em- 
ployed officials in the 2nd respondent- 
B.G.M.L. and another consisting only the 
former employees of the 1st respondent 
who opted to be absorbed in the service 
of the B.G.M.L. I do not see any class 
discrimination as contended. 


13. Similarly, identical argument is 
founded and advanced by the learned 
counsel for the petitioner on the basis 
of sub-paragraph (ix) of para 2 of the 
letter of 1972. There is no merit in this 
contention as well because it has limit- 
ed application to officers who had al- 
ready joined Undertakings in terms of 
the offer made in 1964 and 1967 and 
therefore, fall into a different class from 
the officers who were required to opt in > 
1972 in terms of the conditions of the 
letter of 1972. As it was open to the peti- 
tioners not to opt for services under 
B.G.M.L. they cannot be permitted to 
say that they have a right to insist upon 
the same terms and conditions which 
were given to the officers at an earlier 
point of time. As stated earlier by me 
the petitioners with their eyes open and 
with full knowledge of the terms and 
conditions of the letter of 7th March,. 
1972 have opted to the services of the 
B.G.M.L. If sub-para (iv) of para 2 of the’ 
said letter has the effect of depriving the, 
petitioners of their: pensionary benefits; 
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under the Fundamental Rules of the Ist 
‘{respondent they only are to blame and 
not others. 


14. In this view of the matter, the 
pensioners have not established any legal 
right to claim the pensionary benefits 
under the Fundamental Rules and there- 
fore not entitled to the relief prayed for 
in the petitions, . 


15. The petitions are rejected and the 
Rule is discharged. In the circumstances 
of the case parties will bear their own 
costs, 

Rule discharged, 


: AIR 1980 KARNATAKA 226 
N. R. KUDOOR, J. 


Sangawwa and others, Appellants v, 
Yemnappa and another, Respondents. 


Regular Second Appeal No. 341 of 
1974, D/- 25-7-1980.* . 


Specific Relief Act (47 of 1963), S. 38 
-—— Karnataka Land Reforms Act (10 of 
1962), S. 112 — Plaintiffs’ suit for per- 
manent injunction to restrain defendants 
from interfering with their lawful pos- 
session of land — Defendants claiming 
as true land owner — Suit cannot be de- 
creed unless question of lawful posses- 
sion of plaintiffs is decided. 


Where the plaintiffs had filed a suit for 
permanent injunction against defendants 
to restrain them by way of an injunction 
not to interfere with alleged lawful pos- 
session of plaintiffs as tenants, and the 
defendants claimed to be the owners’ of 
the land on the basis of their possessory 
title rested on their alleged tenancy in 
respect of suit land, . 


Held that unless the trial Court has 
decided the question of the lawful pos- 
` session of the plaintiffs on the date of 
the suit, the suit of the plaintiffs could 
not be decreed since it was directed 
against the true owners of the land. In 
such a situation, the question of tenancy 
is involved for the decision of the court 
in a suit for injunction. The question of 
tenancy shall have to be decided under 
the provisions of the Karnataka Land 
Reforms Act, 1961 after that Act came 
into force. (Para 4) 


"Against judgment and decree of Princi- 
pal Civil Judge, Gulbarga, D/- 15-10- 
1973. | 
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Sangawwa v.. Yemnappa 


A. I R. 
- O: Mahesh for N. Santhosh Hegde, for 


Appellants; Shivaraj Patil, for Respon- 


dents, 

JUDGMENT: The plaintiffs in Origi- 
nal Suit No. 147/70 on the file of the 
Munsiff, Shorapur, have filed this second 
appeal by way of their third attempt 
having failed twice both in the lower 
appellate Court as well as in the trial 
Court in securing a judgment and decree 
in their favour in the suit filed by them 
which was one for a permanent injunc- 
tion against the defendants to restrain 
them by way of an injunction not to 
interfere with the alleged possession of 
the plaintiffs in respect of the eastern 
half portion measuring 11 acres 36 gun- 
tas comprised in Sy. No. 209 situate in 
Wagingera Village of Shorapur Taluk in 
Gulbarga District. 


2. The material facts relevant for the 
disposal of this appeal are as under:— 


The plaintiffs brought the suit O. S. 
No. 147/70 against the defendants on the 
file of the Munsiff, Shorapur, for a per- 
manent injunction on the ground that 
they were the tenants in possession of 
eastern half portion measuring 11 acres 
36 guntas in Sy. No. 209 of Wagingera 
village in Shorapur Taluk. The suit was 
resisted by the defendants by filing a 
joint written statement contending inter 
alia among others that the defendants 
were cultivating the entire survey num- 
ber as tenants prior to August 1970 and 
purchased the entire survey number 
from its owner for a consideration of 
Rs. 12,000 under a registered sale deed 
dated 10-8-1970 and since then they have 
been in actual possession of the land in 
question as owners. f a 3 

3. . The trial Court framed the follow- 
ing issues:— 

(1) Do plaintiffs prove that they are in 


. lawful possession of the suit land and the 


defendants caused interference into their 
possession? 

(2) To what relief the parties are en- 
titled? 
The trial Court recorded its findings in 
the negative under issue No. 1 and ac- 
cordingly it held that the plaintiffs were 
not entitled to the relief sought for and 


-accordingly dismissed the suit as per its 


judgment dated 25-10-1972. The appeal 
R. A. No. 149/72 filed by the plaintiffs 


ended with the same result by the dis- 
missal of their appeal by the learned 
Principal Civil Judge, Gulbarga as per 


his judgment dated 15-10-1973 who had 


-eonfirmed the findings of the trial Court. 


s, 
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. 4. -It is -undisputable that the plain- 
tiffs brought their action’ for permanent 
injunction against the defendants 


claim to be the owners of the land in 


respect of the suit 


question on the basis of their possessory 
title rested on their alleged tenancy in 
land. The crucial 
point that was for the determination of 
both the trial Court as well as the lower 
appellate Court in this case was the law- 
ful possession of the suit land by the 
plaintiffs on the date of the suit. 
plaintiffs have specifically alleged in 
their plaint that they were in possession 
of the suit land as tenants. In other 
words, the case set up by them was that 
they were in lawful possession of the 


suit land on the date of the suit as they 


were the tenants of the suit land. The 
claim was against the defendants who 
claim to be the owners of the land 
in question. The plaintiffs could not 
maintain their suit for permanent injunc- 
tion unless they establish that their pos- 
session owas lawful and in order 
to establish that question they 
must establish that they were the tenants 
of the suit land as alleged by them. Un- 
less the trial Court has decided the ques- 
tion of the lawful possession of the 
plaintiffs on the date of the suit, the suit 
of the plaintiffs cannot be decreed since 
it was directed against the true owners 


Jof the land. In such a situation, it is well 


y 


settled that the question of tenancy is 
involved for the decision of the court in 
a suit for injunction. 


Once it is held that the question of 


“tenancy is involved in a suit for injunc- 


tion brought before a Civil Court, then 
there cannot be any dispute to the pro- 
position that the question of tenancy 
shall have to be decided under the pro- 
visions of the Karnataka Land Reforms 
Act, 1961 after that Act came into force. 
Undoubtedly the provisions of the 
Karnataka Land Reforms Act were in 
force when the trial Court rendered its 
first decision which was on 25-10-1972. 
Both the trial Court as well as the first 
appellate Court have not taken the ne- 
cessary step to get the question of ten- 
ancy decided in accordance with the 


‘provisions of the Land Reforms Act, but 


straightway proceeded with the case to 
consider all the questions involved in 
the suit including the question of ten- 
ancy. This was clearly a legal error com- 
mitted by the Courts below. In that view 


of the matter, I am inclined to hold that 


the judgment and decree of both the 
Courts below shal] have to beset aside 


~- A: V. V. Prasarak Samiti v. State 


.-of the. first instance to deal with it 
who | 
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and. the matter be remanded to the tin 
in 

accordance with law. 
% However, it is brought to my no- 


‘tice that the question of tenancy relat- 


ing to the suit land is pending in Writ 
Petition No. 4274/78 on the file of this 
Court filed by the plaintiffs herein. The 
trial Court shall have to proceed with 
the suit after the question of tenancy is 
finally settled between the parties. 


6. In the result, for the reasons stat- 
ed above, the appeal is allowed. The 
judgment and decree of both the courts 
below are hereby set aside. The matter 
is remanded to the Court of the first in- 
stance to dispose of according to law. 
There is no order as to costs. The par- 
ties are entitled to the refund of the 
court-fee in accordance with law. 


Appeal allowed. 


AIR 1980 KARNATAKA 221 
. M. P. CHANDRAKANTARAJ URS, J. 

Annadan Vijaya Vidya Prasarak Sa- 
miti, Naregal, Petitioner v. The State of 
Karnataka and others, Respondents. 

Writ Petn. No. 10125 of 1980, D/- 14-7- 
1980.* 

Constitution of India, Art. 226 — Kar- 
nataka Government Grant-in-Aid Code 
—- Sanction to new school violative of 
terms — Nearby school could not chal- 
lenge the grant of sanction. 

Codes such as Government Grant-in- 
Aid Code of the State of Karnataka be- 
ing only administrative instructions by 
the Government to its departmental staff 
for guidance, grant of sanction to open 


.a school even if it should not be in ac- 


cordance with the provisions of the Code 
could not be challenged. Redress sought 
by a nearby school on the ground that 
the opening of the new school would 
affect the running of the petitioner 
school held was not by itself sufficient to 
interfere under Art. 226 of the Constitu- 
tion. AIR 1967 SC 1753 and AIR 1971 SC 


1920, Foll. (Paras 2 & 3) 
Cases Referred: Chronological Paras 
AIR 1971°SC 1920 2 
AIR 1967 SC 1753 2 


vV. S. Gunjal, Petitioner, V. T. Raya 


.Reddy, for Caveator. 





*To quash order of Secretary to Govt. of 
Karnataka, Education Deptt., Banga- 
lore, D/- 27-6-1980. i 
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ORDER:— The petitioner is a Society 
registered under the provisions of the 
Bombay Code and Public Trusts Act, 
1955. Among other institutions, it is run- 
ning a First Grade College, one High 
School for Boys and one High School for 
Girls at Naregal and also a bifurcated 
High School at Abbigeri. It is alleged by 
the petitioner-Society that the Govern- 
ment in contravention of the provisions 
of the Grant-in-Aid Code in the Educa- 
tion Department of the Government of 
Karnataka have accorded sanction to the 
3rd respondent Shri Someshwar Shik- 
shana Samithi of Kotumachagi village, 
permission to start another High School 
and therefore, the present petition is fil- 
ed seeking redress’ under Art. 226 of the 
Constitution. 

2. The main ground of attack against 
the said sanction is that the Government 
proceeded to sanction the High School 
without proper assessment of the need 
for such a School. On the other hand, it 
is seen from the averments made in the 
caveat filed for the 3rd respondent that 
the Government passed an order bearing 
No. ED 72 SOS 86 dated 27-6-1980 per- 
mitting the 3rd respondent to start a 
High School and the same was inaugu- 
rated by the Hon’ble Minister for Educa- 
tion. Therefore, there is no doubt about 
the sanctioning of a High School in 
favour of the 3rd respondent. But the 
learned counsel for the petitioner has 
not satisfied this Court as to how he is 
affected by the sanction made whether 
in accordance with the Code or in con- 
travention of the provisions of the Grant- 
in~Aid Code which after all is in the 
nature of administrative instructions 
from the Government to its departmen- 
tal staff for guidance and no more. In 
more than one case the Supreme Court 
considering the nature of the administra- 
tive Codes like the Public Works Depart- 
ment Code and the Education Depart- 
ment Code has stated that they are mere 
administrative instructions disobedience 
of which will entail the person disobey- 
ing with consequences, as the superior, 
may visit upon him and will not confer 
any legal right upon others (see G.. J. 
Fernandez v. State of Mysore (AIR 1967 
SC 1753); Kumari. Regina v. St. Aloysius 
Higher Elementary School (AIR 1971 SC 
1920)). If no legal right flows in favour 
of the petitioner from the Grant-in-Aid 
Code, then it is not open to the peti- 
tioner to question the right of the 3rd 
respondent to obtain sanction whether in 
accordance with the Code-or otherwise. 


Gajanan Consumers Welfare Socy. v. Director, F. & C. Supplies 


A.LR. 


3 The learned counsel strenuously 
argued that such impromptu sanction in 
favour of the 8rd respondent was likely 
to affect the running of its institution 
which is situated only about three miles 
away. This in itself cannot be a ground 
to interfere under Art. 226 of the Con- 
stitution. 


4. In this view of the matter, the 
petitioner has no locus standi to present 
this writ petition and hence it is dismiss- 
ed without rule being issued. 


Petition dismissed. 


AIR 1980 KARNATAKA 222 
K. A. SWAMI, J. 


Gajanan Consumers Welfare Society, 
Shahabazar, Gulbarga, Petitioner v. The 
Director of Food and Civil Supplies, Ban- 
galore and others, Respondents. 

Writ Petn. No. 7353 of 1980, D/- 6-6- 
1980.* 

Karnataka Sugar Dealers Licensing 
Order, 1962, Cis. 7, 7B and $ (1) and (3) 
— Licence cancelled under Cls. 7 & 7B 
— Appeal to Director, Food & Civil Sup- 
plies — Matter remitted for fresh dis- 
posal but with interim order suspending 
the licence — Interim suspension was 
quashed — Suspension possible only as a 
punishment on finding of breach of 
licence conditions — Cl. § (3) conferred 
such power only on the State Govern- 
ment — Director of Food & Civil Sup- 
plies had no such power even under the 
general law. (Essential Commodities Act 
(1955), S. 3). 


Where on an appeal from the order 
of the Deputy Commissioner (Licensing 
Authority) cancelling the licence under 


. Cis. 7 and 7B of the Karnataka Sugar 


Dealers Licensing Order, the Director 
of Food and Civil Supplies remitted the 
matter to the Licensing Authority for 
fresh disposal but suspending the licence 
until disposal of the matter, the latter 
part of the order of suspension was 
quashed observing that it could be made 
only as a punishment on finding of 
breach of any of the licence conditions 
and not in the circumstances of the case 
and on mere allegations of breach. Nei- 
ther such an interim order could be justi- 
fied under the principle of law that 


*To quash order of Director, Food and 
“ Civil Supplies, Bangalore, D/- 12-5- 
` 1980. 
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where an Act confers an appellate juris- 
diction, it impliedly grants the power to 
do all such acts or employ such means 
as are essentially necessary for the exer- 
cise of such jurisdiction since such an 
order was not necessary for the purpose 
of exercising the appellate jurisdiction. 
Sub-cl. (3) of Cl. 8 of the above Order 
conferred the power to make an interim 
order of suspension only on the State 
Government. (Paras 2 to 4) 


M. M. Jagirdar, for Petitioner; M. R. 
Achar, Govt. Advocate, for Respondents. 


ORDER:— The petitioner-society was 
granted a licence for purchase, sale or 
storage of sugar under the provisions of 
the Karnataka Sugar Dealers Licensing 
Order, 1962 (hereinafter referred to 
as ‘the Licensing Order’). The Deputy 
Commissioner, Gulbarga, in exercise of 
his powers under clauses 7 and 7B of the 
Licensing Order, has by the order dated 
8-4-1980 (Annexure C) in File No. FSD. 
COM.2/80-81, cancelled the aforesaid 
licence granted to the petitioner and has 
also forfeited the security deposit. This 
was challenged by the petitioner in the 
appeal preferred under clause 8 of the 
Licensing Order, before the Director of 
Food and Civil Supplies, Bangalore, who, 
by the order dated 12-5-1980 in No. DFS, 
16.DRA/1980-81, has set aside the afore- 
said order of the Deputy Commissioner 
and has remitted the matter to the De- 
puty Commissioner for deciding the case 
afresh. While remitting the matter, the 
Director of Food and Civil Supplies has 
further directed that pending the dispo- 
sal of the case before the Deputy Com- 
missioner, the licence granted to the peti- 
tioner shall remain suspended. It is this 
last portion of the order of the appellate 
authority suspending the licence pending 
the disposal of the case by the Deputy 
Commissioner, that is challenged in this 
writ petition. 


2. Sri Manohar Rao Jagirdar, the 
learned counsel appearing for the peti- 
tioner, contended that the suspension of 
licence is permissible under the provi- 
sions of the Licensing Order only by way 
of penalty which can be done only after 
holding an enquiry and after recording 
a finding that the petitioner committed 
the alleged contravention of the condi- 
tions of licence; that in the instant case, 
as a result of setting aside of the order 
of the Deputy Commissioner and remit- 
ting the matter for fresh disposal, there 
was no finding regarding the contraven- 
tion of the conditions of the licence; 
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therefore, no order suspending the 
licence pending the disposal of the case 
could have been passed. However, Sri 
M. R. Achar, the learned II Additional 
Government Advocate appearing for the 
respondents, submitted that as there is 
a power vested with the appellate auth- 
ority for granting an order of stay, it is 
open for the appellate authority to pass 
an order suspending the licence pending 
the enquiry. The contention of the learn- 
ed II Additional Government Advocate 
cannot be accepted inasmuch as the order 
of suspension under the provisions of the, 
Licensing Order could be issued by way 
of penalty and that can be done only 
after recording a finding that the peti- 
tioner has contravened any one of the 
conditions of the licence. As the matter 
stands now, there is no finding on record 
that the petitioner has contravened any 
of the conditions of the licence. Mere 
allegations of contravention of condi- 
tions of licence, until and unless a find- 
ing is recorded to that effect after afford- 
ing reasonable opportunity to the peti- 
tioner, do not provide a basis for passing 
an order suspending the licence pending 
the enquiry. 


3. It is the State Government that is 
empowered to pass an interim order 
pending the disposal of the appeal under 
sub-clause (3) of clause 8 of the Licens- 
ing Order, which reads as follows: 


“Pending the disposal of an appeal the 
State Government may direct that the 
order refusing to renew a licence or the 
order cancelling or suspending a licence 
shall not take effect until the appeal is 
disposed of.” 


Therefore, sub-clause (1) of clause 8 of 
the Licensing Order, as it stands now, 
an appeal, against the order of the De- 
puty Commissioner (Licensing Auth- 
ority) refusing to issue, re-issue or re- 
new a licence or cancelling or suspend- 
ing a licence under the provisions of the 
Licensing Order, lies to the Director of 
Food and Civil Supplies; whereas, as per 
sub-clause (3) of clause 8 of the Licens- 
ing Order the power to.pass an interim 
order pending the disposal of the appeal 
directing that the order refusing to re- 
new a licence or the order cancelling or 
suspending a licence shall not take effect 
until the appeal is disposed of, is vested 
in the State Government. Thus, the Di- 
rector of Food and Civil Supplies is not 
empowered to pass the interim order, 
pending the disposal of the appeal, t 
stay or suspend the order refusing t 
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renew a licence or cancelling or suspend- 
ing a licence passed by the licensing 
authority. Therefore, the contention of 
the II Additional Government Advocate 
that the power of the appellate authority 
to grant an interim order of stay also 
includes the power to suspend the licence 
pending the disposal of the case by the 
licensing authority cannot be accepted. 
Even on a well recognised principle of 
law that where an Act confers an appel- 
late jurisdiction, it impliedly grants the 
power to do all such acts or employ such 
means as are essentially necessary for 
the exercise of such jurisdiction. The 
power to suspend the licence by the ap- 
pellate authority pending the decision in 
the case by the licensing authority can- 
not be implied because such a power is 
not at all necessary for the purpose of 
exercising the appellate jurisdiction. 
iTherefore, the aforesaid contention of 
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spondents, 


ALR. 


the learned II Additional Government 
Advocate, cannot. be accepted. 


4, Thus, it is to be held that the ap- 
pellate authority exceeded its jurisdic- 
tion in passing the order suspending. the 
licence while remitting the matter to the 
Deputy Commissioner for fresh disposal. 
Consequently, the order of the appellate 
authority in so far it relates to supension 
of the licence of the petitioner pending 
the disposal of the case by the Deputy 
Commissioner, is hereby quashed. 

5. Communicate the order to the De- 
puty Commissioner, Gulbarga, forthwith. 


6. Sri M. R. Achar, the learned H 
Additional Government Advocate, is per- 
mitted to file his memo of appearance . 
within six weeks, on behalf of the re- 


Petition allowed, 


pomem 


END 
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AIR 1980 KERALA 1 
V. P. GOPALAN NAMBIYAR, C. J. AND 
G. BALAGANGADHARAN NAIR, J. 
M. I. Varghese, Appellant v. The 
Chalissery Panchayat and others, Re- 
spondents, 


i Writ Appeal No, 254 of 1976, D/- 8-6- 
1979, 

Constitution of India, Art. 226 — Writ 
Petition — Locus Standi — Grant of li- 
cence to run Rice Mill under Panchayat 
Act —~ Statutory right to object under 
the Act does not extend to filing of writ 
petition. (Kerala Panchayat Act (32 of 
1960), S. 97). 

The Petitioner had objected to the 
grant of licence to the Rice Mill in the 
vicinity of his house. The objection was 
ultimately negatived by the Director of 
Health Services and the latter granted 
permission to Rice Mill owner to erect 
the Mill. The petitioner sought to quash 
the said order of the Director of Health 
Services, 


Held, right to carry on trade being 
fundamental right under Art. 19 (1) (g) 


the same could not be challenged by way ` 


of writ petition not only by a rival 
trader-objector but also by a mere ob- 
jector who had heen given statutory right 
to object under S. 97 of the Panchayat 
Act. Such a statutory right of objection 
was not sufficient to found a claim for 
locus standi to maintain a writ petition. 


AIR 1971 SC 246; AIR 1974 SC 2177 and 


AIR 1976 SC 578, Foll. (Para 3) 
Cases Referred : Chronological Paras 
AIR 1976 SC 578 2, 3 
AIR 1974 SC 2177 2,9 


JIW/JW/F49/79/PNK/CWM 
1980 Ker/1 I ¢)—23 


AIR 1971 SC 246 I, 2, 3 
1949 AC 398: (1949) I All ER 544, Culter 
v. Wandsworth Stadium 3 


T. R. Govinda Warrier, K. Ramakumar 
and Sebastian Davis, for Appellant: K. 
Chandrasekharan, PNK, Achan, K. Vija- 
yan, Govt. Pleader and K, P. G. Menon, 
for Respondents, 


GOPALAN NAMBIYAR, C. J.:— The 
appellant was an objector who objected 
to the grant of a licence for starting of 
a rice mill in Chalissery, for which the 
4th respondent was an applicant. Ext. P1 
is a copy of the objection filed by the ap- 
pellant. On that the District Medical 
Officer of Health reported by Ext. P3 that 
the inmates of the area of the pròposed 
mill had raised strong objection and that 
the Officer was also of the view that the 
starting of another rice mill in that area 
would be an additional nuisance to the 
publie in the locality, and that in the 
circumstances approval of the site may 
be deferred. The 4th respondent appa- 
rently carried up the matter further to 
the 3rd respondent. From Ext. P3, we 
see that the Director of Health Services 
reported that there is no objection in 
sanctioning the installation of the rice 
mill using 10 H.P. Electrice Motor. He 
accordingly requested that revised orders 


.may þe issued in the matter. The District 


Medical Officer of Health in the circum- 
stances called upon the 4th respondent 
to submit the site plan for considering 
the same. In his writ petition, the appel- 
lant sought to quash Ext. P3 and the 
order contained in the letter of the Direc- 
tor of Health Services referred to there- 
in and for appropriate directions. The 
learned Judge dismissed the writ petition 
on the ground that the appellant had no 
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locus standi and that on the facts and 
circumstances which appeared, there is 
no ground for interference. The facts and 
circumstances noticed by the learned 
Judge are that subsequent to the filing 
of the writ petition, the licence for run- 
ning of the proposed rice mill was grant- 
ed to the 4th respondent and he had been 
running the mill for some time. The rea- 
son for finding against the locus standi of 
the petitioner was the decision of the 
Supreme Court in Nagar Rice and Flour 
Mills v. N. Teekappa Gowda and Bros. 
(AIR 1971 SC 246). The correctness of the 
position thus taken by the learned Judge 
in regard to the locus standi of an objec- 
tor to file a writ petition against the 
grant of a licence such as the one for 
starting a rice mill has been debated at 
some length before us, 


2. Our attention was called to the de- 
cision of the Supreme Court in Nagar 
Rice and Flour Mills case (AIR 1971 SC 
246) and to two later decisions in 
K. Ramadas Shenoy v. Chief Officers, 
Town Municipal Council Udipi (AIR 1974 
SC 2177) and Jasbhai Motibhai Desai v. 
Roshan Kumar, Haji Bashir Ahmed (AIR 
1976 SC 578). Before we notice these de- 
cisions, we may briefly refer to the pro- 
visions of the Panchayat Act. S. 96 is the 
section which requires the taking out of 
a licence for use of certain places for 
certain purposes. Under S. 97 permission 
is required to construct or establish any 
factory, workshop or work-place and also 
to instal in any premises any machinery 
or manufacturing plant etc. S. 98 autho- 
rises the Government to make rules pro- 
hibiting or regulating the grant or re- 
newal of licences under S. 96 or permis- 
sions under S. 97. In pursuance of the 
power thus granted, the Licensing of 
Dangerous and Offensive Trade and Fac- 
tories Rules 1963 had been framed. Our 
attention was called to R. 12 (4) (b) of the 
Rules which requires the Panchayat be- 
fore granting permission under R. 12 (3) 
to consult the District Medical Officer of 
Health, or any other Officer authorised 
in this behalf, regarding the suitability 
of the site of the factory, work-place or 
premises. It was under the said provision 
that a consultation was made with the 
District Medical Officer of Health. Under 
R. 14 the Government or the Director of 
Panchayat could make such order or give 
such directions as they may deem fit in 
respect of any action taken or omitted 
to be taken under sub-r. (3) of R. 3. We 
may also notice S. 144 (2) which provides 
for a right of appeal against any notice 
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or order or action taken under the provi- 
sions of the Act; and sub-s. (3) of the 
same section which provides the Govern- 
ment with a right of revision against the 
orders and actions under the Act. With 
these statutory provisions we may brief- 
ly notice the three decisions of the 
Supreme Court referred to. In Nagar 
Rice and Flour Mills case (AIR 1971 SC 
246), it was ruled that where the owners 
of an existing rice mill shifted its loca- 
tion and obtained necessary permission 
from the Director of Food and Civil Sup- 
plies, even if it be assumed that previous 
sanction has to be obtained from the au- 
thorities before the machinery is moved 
from its existing site, the competitor in 
the business, owner of another rice mill 
can have no grievance against the grant 
of permission permitting the installation 
on a new site. It was observed that the 
right to carry on business being a funda- 
mental right under Art. 19 (1) (g) of the 
Constitution its exercise is subject only 
to the restrictions imposed by law in the 
interests of the general public under 
Art. 19 (6) (1). Counsel for the writ- 
petitioner would seek to justify this de- 
cision on the ground that the same was 
concerned with the rights of a competi- 
tor or a rival in trade and not that of a 
person to whom a statutory right of ob- 
jection to the grant of permission or the 
licence under the provisions of the Pan- 
chayat Act, had been granted. It is diffi- 
cult to appreciate and sustain the distinc- 
tion thus stressed by the Counsel, espe- 
cially as a fundamental right is involved, 
in the case of a rival trader-objector, 
dealt with by the Supreme Court in the 
decision referred to above, and his case, 
if at all, should stand on a stronger foot- 
ing than that of a mere objector who is 
given a statutory right to object. Even 
such a statutory right of objection was 
held not sufficient by the Supreme Court 
to found a claim for locus standi to main- 
tain a petition under Art. 226. Whatever 
that be, in K. Ramadas Shenoy’s case 
(AIR 1974 SC 2177), the position was dis- 
cussed again with respect to the action 
of the Municipality in having granted 
permission to convert a Kalyanamanda- 
pam into a cinema theatre. Para 24 of the 
judgment put the position thus:— 


t24, Another contention on behalf of 
the respondent is that if there is any 
breach of a statutory duty, the appellant 
will not be entitled to any relief without 
an injury. The breach of a statutory duty 
created for the benefit of an individual or 


a class is a tortious act. Anyone who suf- 
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fers special damage therefrom is entitled 
to recover damages. Counsel for the third 
respondent relied on Cutler v. Wands- 
worth Stadium, 1949 AC 398. In that case 
a bookmaker alleged that he suffered da- 
mage in that the occupier had failed to 
make available for bookmakers space on 
the track where they could conveniently 
carry on bookmaking in connection with 
dog races run on the track under the Bet- 
ting and Lotteries Act, 1934. It was held 
that the object of the Act was to provide 
the public and not the bookmakers with 
its requirements for the purposes of bet- 
ting. It was no object of the Act to confer 
on individual bookmakers a privilege in 
furtherance of their business which they 
never possessed, Consequently no action 
was maintainable, The question whether 
an individual who is one of a class for 
whose benefit such an obligation is im- 
posed can or cannot enforce performance 
by an action must depend on the purview 
of the legislature in the particular sta- 
tute. Injury may be caused either by the 
fulfilment of the duty cast by the statute 
or by failure to carry it out or by negli- 
gence in its performance,” 


Even on this statement of the law, we 


are not in a position to find 
that the appellant before us þe- 
longs to a class of persons for 
whose benefit the right of objec- 


tion has been conferred, nor are we pre- 
pared to predicate any right on the ap- 
pellant under the purview of the provi- 
sions of the statute, which we can say, 
has been infringed. The position received 
a full discussion by the Supreme Court 
in Jasbhai Motibhai Desai v. Roshan 
Kumar (AIR 1976 SC 578), It was there 
ruled that the proprietor of a cinema 
theatre holding a licence for exhibiting 
cinematograph films, is not entitled to 
invoke the certiorari jurisdiction ex de- 
bito justitiae, to get a ‘No-objection Cer- 
tificate’, granted under the rules, in fa- 
vour of a rival in the trade, brought up 
and quashed on the ground that it suffers 
from a defect of jurisdiction. We may 
extract paras 48 to 50: 


“48. It is true that in the ultimate 
analysis, the jurisdiction under Art. 226 
in general, and certiorari in particular is 
discretionary. But in a country like India 
where writ petitions are instituted in the 
High Courts by the thousand, many of 
them frivolous, a strict ascertainment, at 
the outset, of the standing of the peti- 
tioner to invoke this extraordinary juris- 
diction must be insisted upon, The broad 


M. I. Varghese v, Chalissery Panchayat (Nambiyar C. J.J 


[Pr. 2] Ker. 3 


guidelines indicated by us, coupled with 
other well-established self-devised rules 
of practice, such as the availability of an 
alternative remedy, the conduct of the 
petitioner etc. can go a long way to help 
the courts in weeding out a large number 
of writ petitions at the initial stage with 
consequent saving of public time and 
money, 


49. While a Procrustean approach 
should be avoided, as a rule, the Court 
Should not interfere at the instance of a 
‘stranger’ unless there are exceptional 
Circumstances involving a grave mis- 
carriage of justice having an adverse im- 
pact on public interests, Assuming that 
the appellant is a ‘stranger’, and not a 
busybody, then also there are no excep- 
tional circumstances in the present case 
which would justify the issue of a writ 
of certiorari at his instance. On the con- 
trary the result of the exercise of these 
discretionary powers, in his favour, will, 
on balance, be against public policy, It 
will eliminate healthy competition in this 
business which is so essential to raise 
commercial morality; it will tend to per- 
petuate the appellant’s monopoly of 
cinema business in the town; and above 
all, it will in effect, seriously injure the 
fundamental rights of respondents 1 and 
2, which they have under Art, 19 (1) (g) 
of the Constitution, to carry on trade or 
business subject to reasonable restrictions 
imposed by law. 


50. The instant case falls well-nigh 
within the ratio of this Court’s decision in 
Nagar Rice and Flour Mills v. N.T. 
Gowda, (1970) 3 SCR 846 = (AIR 1971 
SC 246) wherein it was held that a rice 
mill-owner has no locus standi to chal- 
lenge under Art. 226, the setting up of a 
new rice mill by another — even if such 
setting up be in contravention of Sec- 
tion 8 (3) (c) of the Rice Milling Industry 
(Regulation) Act, 1958 — because no 
right vested in such an applicant is in- 
fringed”, 


Without being categoric or universal, in 
the light of the principles as stated and 
discussed by the Supreme Court, and in 
the light particularly of the facts noticed 
in the judgment under appeal that the ~ 
4th respondent has been granted a licence 
and has been operating the rice mill for 
some time since the grant of the same, 
we do not think that any circumstances 
have been made out to justify our inter- 
ference with the judgment of the learned 
Judge. We sustain the order of the 
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learned Judge and dismiss the appeal 
with no order as to costs. 
Appeal dismissed 
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Aduvathu Poyil Thamasikkum ‘Thazha 
Narukkoth Raghavan Nair and another, 
Appellants v. Kalliani Pallikkaramma’'s 
Children Kallangadi Edathil Appu Kidavu 
and others, Respondents. 

S. A. No. 1299 of 1974 and Memoran- 
dum of Cross Objections, D/- 18-1-1979. 

Civil P. C. (1908), O. 41, R. 1 (2) — 
Application by stranger to suit against 
his dispossession by receiver dismissed — 
Dismissal does not bar separate suit. 1973 
Ker LT 1037, Overruled. 


O. 41, R. 1 (2) will enable a Court to 
hold an enquiry when a third person in 
possession of a property in respect of 
which a receiver was appointed objected 
to deliver possession to the receiver, with 
a view to ascertain if he was under a 
present liability to be removed from the 
present possession of the property. A per- 
son whose possession is sought to be in- 
terfered with by the receiver can seek 
his remedy by an application to the court 
which appointed the receiver or institute 
a separate suit with the receiver on the 
party array after obtaining sanction of 
the court that appointed the receiver to 
establish his present right to possession. 
But then it cannot be said that the reme~ 
dies are alternative and inconsistent. It 
will not be right to say that when once 
the stranger has chosen the summary re- 
medy by filing an application under O. 40, 
R. 1 (2) and when he has been unsuccess- 
ful in that application it is no longer open 
to him to file a fresh suit to establish his 
rights in the property, The enquiry that 
is contemplated in the earlier proceedings 
is only a summary remedy and the 
court’s jurisdiction to consider the mat- 
ter in a separate suit is not in any way 
ousted. 1973 Ker LT 1037, Overruled. 
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Panicker and Potti, for Appellants: A. 
Achuthan Nambiar, T. P. K. Nambiar 
and P. G. Rajagopalan, for Respondents. 


CHANDRASEKHARA MENON, J. :— 
The plaintiffs are the appellants here. 
The suit was filed to set aside a summary 
order passed in I. A. No. 2588 of 1967 in 
O. S. No. 70 of 1947 on the file of the Sub- 
Court, Kozhikode, and also to declare the 
plaintiffs’ tenancy rights on the suit pro- 
perties and for an injunction restraining 
the defendants from entering on the pro- 
perties. The suit was decreed þy the trial 
court declaring the plaintiffs’ tenancy 
rights and restraining the defendants 
from entering on the properties. In ap- 
peal by defendants 2, 4, 5 and 6 the ap- 
pellate court confirmed the finding of te- 
nancy, but dismissed the suit as not main- 
tainable. The appellate court found that 
the order Ext. A 10 in I. A. No. 2588 of 
1967 was an order passed under O. 40 
R. 1 sub-r. (2) and therefore the remedy 
of the aggrieved party is only by way of 
an appeal and a fresh suit to set aside the 
order is not maintainable. It is from this 
decision that the Second Appeal has been 
filed. 


2. The matter came up before one of 
us and by order dated 4-4-1975 the case 
was referred to a Division Bench. The 
reference order reads :— 


“The principal question involved in the 
appeal is whether the appellants’ suit is 
incompetent or barred because they ap- 
proached the Court with an interlocutory 
petition when the receiver in a suit to 
which they are not parties dispossessed 
them and invited an adverse order from 
which they did not appeal. I think that 
the question is important enough to be 
considered by a Bench. I am therefore 
referring the appeal for decision by a 
Division Bench.” 

3. It might be noted that the question 
is now covered by an authority of a sin- 
gle Bench’s decision as far as this court 
is concerned. The decision is Venkappa 
Bhatta v. Inthra Crasts (1973 Ker LT 
1037). The appellants question the cor- 
rectness of the decision and request that 
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the decision may be reconsidered. Ac- 
cording to the counsel for the appellants, 
this decision does not lay down the cor- 
rect law. The scope of the enquiry under 
O. 40 R. 1 sub-r. (2) has not been correct- 
ly understood or appreciated, so goes the 
contention. The counsel would contend 
that no question of title could be proper- 
ly adjudicated in proceedings under O. 40 
R. 1 sub-r. (2). The enquiry is purely of 
a summary nature. The remedies avail- 
able to the 3rd party are not mutually 
exclusive. It is also contended that the 
applicability of S. 43 of the Specific Relief 
Act has not been correctly appreciated. 
There is also a prayer that in case this 
court finds that the suit is not maintain- 
able to set aside Ext. A 10 order, the 
Second Appeal may be treated as an ap- 
peal against Ext. A 10 order excluding 
the time of the pendency of the suit in 
the trial court as well as in the Appellate 
Court. 


4, To appreciate the contentions of the 
parties and for understanding the scope 
and ambit of the questions that are posed 
before us we think it would be necessary 
to deal with the facts of the cases in some 
more detail and also to find out how the 
courts below have dealt with them. There 
was a suit for partition as O. S. No. 70 of 
1947 on the file of the Sub Court Kozhi- 
kode, in respect of the Kallangadi Edam. 
Defendants 2 to 6 in the present suit 
were defendants 152 to 156 in the said 
suit. The present plaint items were items 
180 and 181 in that suit. A preliminary 
decree for partition had been passed in 
that suit on 9-11-1951. Ext. B2 in this 
case is a copy of the judgment therein. 
At that stage, the reservations claimed 
by various parties in the said partition 
suit were relegated to the final decree 
stage. Consequently, in the final decree 
proceedings, the special rights or reserva- 
tions claimed by the parties were gone 
into and the court passed an order evi- 
denced in this case by Ext. B3. The two 
items of properties mentioned earlier 
were treated as properties in the direct 
possession of the tarwad and the commis- 
sioner appointed in the final decree pro- 
ceedings reckoned those items as in the 
direct possession of the tarward and va- 
lued the same accordingly for the pur- 
pose of effecting partition by metes and 
bounds. These two items along with the 
other items of properties were set apart 
to the group of defendants 2 to 6 herein. 
In the final decree proceedings a receiver 
had been appointed who was directed to 
take possession of the properties which 
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were in the actual possession of the tar- 
wad. These included the present plaint 
properties also. When the receiver took 
possession accordingly, the present plain- 
tiffs filed a petition I. A. No. 2588 of 1967 
for recovery of possession of the proper- 
ties from the receiver alleging that item 
I was outstanding on kanom lease granted 
by the tarwad in the year 1908. The al- 
leged kanom tenancy right over the said 
item was said to have been purchased by 
one Achuthan Kidavu from the original 
lessees as early as 1912. Item 2 was simi- 
larly alleged to be outstanding in the 
possession of tenant and Achuthan 
Kidavu was alleged to have taken assign- 
ment of the tenancy right in the year 
1909 evidenced by Ext. A 1 in this case. 
Achuthan Kidavu gifted his right in these 
two items and other properties to his 
niece one Nani Pallikkaramma in 1938, 
who in her turn gifted the aforesaid 
items to her husband, Gopalan Nair in 
the year 1943. That deed is evidenced by 
Ext. A 2 in the case. Gopalan Nair as- 
signed his right in favour of one Krishnan 
Kidavu-as per Ext. A3. Krishnan Kidavu 
was the 153rd defendant in the partition 
suit. He had not put forward any tenancy 
right by virtue of Ext. A3 the assignment 
in his favour, During the pendency of the 
partition suit, Krishnan Kidavu assigned 
the tenancy right over these items to his 
children who are the present plaintiffs in 
the suit evidenced bw Ext. A4. It is on 
the strength of the assignment deed that 
the plaintifis filed the interlocutory ap- 
plication in the partition suit at the final 
decree proceedings seeking recovery of 
possession from the receiver. The Sub 
Court after enquiry held that the tenan- 
cy set up by the plaintiffs was not valid 
and binding and no such tenancy existed 
and accordingly dismissed the petition. 
Ext. A10 is the certified copy of that or- 
der. It is challenging this order the pre- 
sent suit had been filed for the reliefs 
mentioned earlier. The learned Munsiff 
after examination of the oral and docu- 
mentary evidence in the case concluded 
“that there did exist tenancy in respect of 
these two items which was not a matter 
in dispute in the partition suit. Therefore 
in that suit, Krishnan Kidavu had not 
been called upon to put forward the plea 
of tenancy and as such the partition final 
decree had not extinguished the tenancy 
right which now vested in the present 


plaintiffs. According to the learned Mun- 
siff, the receiver who had been directed 
to take possession and manage the pro- 
perties appointed in the partition suit did 
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not come into actual possession of the 
plaint schedule properties and the pos- 
session continued with the present plain- 
tiffs. In that view, the lower court 


declared tenancy right claimed by the. 


plaintiffs and set aside the order of the 
Sub Court in the I. A. in the partition 
suit and granted the relief of permanent 
injunction against defendants from tres- 
passing into the plaint schedule proper- 
ties. 


5. In appeal, the learned Additional 
District Judge of Kozhikode took a diffe- 
rent view allowing the appeal there and 
dismissing the suit. According to the 
learned District Judge, as regards the 
question whether there was a tenancy in 
respect of the plaint properties which the 
plaintiffs now claimed to have vested in 
them and asserted possession thereunder, 
the argument advanced on behalf of the 
contesting defendants that tenancy 
created at a time when there was a main- 
tenance arrangement in the tarwad 
would not survive the partition suit and 
the decree passed thereunder, is not sus- 
tainable. The items were not leased out 
by the maintenance allottee but by the 
tarwad as such. There was clinching evi- 
dence, according to that court, of the 


existence of tenancy. The court also said . 


that there was no necessity for the pre- 
sent 3rd defendant to have raised the 
question of tenancy in the earlier suit. 
He became vested with the tenancy right 
only after filing the partition suit on 
10-1-1948 as per Ext. A3 document. Even 
assuming that he had become vested with 
the tenancy right before the date of filing 
the written statement, it is not a matter 
which ought to have been raised in the 
suit. Any cause of action in regard to a 
suit arises before the date of the suit. 
Any subsequent action is not a matter 
which the party is bound to raise. The 
Additional District Judge referred in this 
connection to the decision of this High 
Court reported in 1958 Ker LT 808 
(Abdulla v. Ayisumma). Therefore, the 
learned Judge held that the principles of 
res judicata will not be attracted to de- 
tract the plaintiffs from putting forward 
the plea now which the present 3rd de- 
fendant who was the 153rd defendant in 
the partition suit did not put forward in 
that suit. 


6. In regard to the contention of lis 
pendens raised by the defendants which 
was on the basis of Ext. A4 dated 17-5- 
1952 subsequent to the filing of the suit 
for partition, the court was of the opi- 
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nion that the tenancy in respect of the 
two items was not the subject matter of 
any issue in that suit. There was no ad- 
judication of any reservation in 
respect of the items concerned, In 
the absence of any adjudication and ne- 
gativing of any right which the 153rd de- 
fendant in that suit had in these items 
such right will not be affected by reason 
of the decree passed in that suit. So the 
decree passed in the suit will not affect 
the rights which the 153rd defendant in 
that suit had and which right was trans- 
ferred pendente lite. The plea of estoppel 
raised by the 3rd defendant was also not 
accepted. The plea was based on the fact 
that the 153rd defendant in that partition 
suit who is the 3rd defendant in this suit 
Was one among the group to which these 
two items and other items were allotted. 
The said defendant did not put forward 
the special right which he alleged to have 
had. By not putting forward such a plea, 
the division of various items was effect- 
ed and these items were reckoned as in 
the direct possession of the tarwad. The 
argument proceeded on the basis that as 
the said items were being allotted to this 
group as properties in the direct posses- 
sion, if is not now open to one member 
in that group to put forward and say that 
he had a special right. The courts below 
said that the plea of estoppel by conduct 
could be raised only in cases where by 
the conduct of a particular party, the 
other party is led to do or not to do 
something which action or non-action 
will be to that party’s detriment if the 
first party resiles from his earlier stand 
as revealed by his conduct. There had 
been no representation by the 153rd de- 
fendant in the matter, The failure to re- 
present will not give for that member 
any inhibition from raising the plea at 
the opportune moment, 


7. However, the learned Additional 
District Judge accepted the plea of the 
contesting defendants regarding the 
maintainability of the suit. It had been 
contended on their behalf that this being 
a suit to set aside an order passed in an 
application filed by the plaintiffs seeking 
restoration of possession from the recei- 
ver who is alleged to have dispossessed 
the plaintiffs by virtue of taking deli- 
very, the only remedy for the plaintiffs, 
the aggrieved party was by way of an 
appeal and not a regular suit as the one 
that has been filed. If a third party is 
aggrieved by the actions of a receiver 
appointed by a court in a proceeding, 
the aggrieved party has got two remes 
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dies: eifher to file an application in the 
suit in which the court had appointed a 
receiver and get his-right adjudicated 
upon as contemplated under O. 40 R. 1, 
sub-r. (2) or obtain sanction from the 
court which appointed a receiver and file 
a regular suit. When once a party takes 
the forum of filing an application envi- 
saged by O. 40 R. 1 sub-r. (2), it is con- 
tended, that on failure of the said appli- 


' cation, the party cannot fall back and 
take recourse to a suit. Therefore, ac- 
cording to the defendants, the present 


plaintiffs who were not parties to the 
partition suit in which a receiver was 
appointed, having filed an interlocutory 
application against the receiver for re- 
storation of possession alleging dispos- 
session and the same application having 
been dismissed, they should have taken 
out the matter in appeal and not to take 
recourse to a regular suit. In accepting 
the plea, the learned District Judge relied 
on the decision in 1973 Ker LT 1037. In 
view of the finding that the suit is not 
maintainable the District Judge allowed 
the appeal and dismissed the suit as 
pointed out earlier, 


8. It might be also noted that a memo- 
randum of cross objections had been filed 
by defendants 2 and 4 to 6 canvassing the 
finding of the courts below confirming 
the tenancy of the plaintiffs. It is con- 
tended that the suit is bad for non- 
joinder of necessary parties. The final 
decree in O. S. No. 70 of 1947 has direct- 
ed that the present plaint items (items 
180 and 181 in O. S. No. 70 of 1947) be 
divided as in the actual possession of the 
tarwad and they are valued at a high 
price. If the tenancy claimed by the 
plaintiffs is reserved, the value of these 
items will be very low and the share 
value of defendants 2 and 4 to 6 will 
have to.be calculated by adjusting the 
share value of the other members of the 
tarwad, whose presence is necessary. The 
receiver is not a substitute for the mem- 
bers of the tarwad. The cross objectors 
plead that the lower appellate court 
erred in inferring a tenancy in respect 
of plaint items from the recitals in 
Exts. Al and A2 and the evidence of 
P. Ws. 1 and 3. The recitals cannot by 
themselves be accepted as evidence suffi- 
cient to establish the facts recited, The 
recitals are not binding on and are not 
evidence as against the third parties to 
the document, Another contention taken 
up is that the recitals in Ext. Al relate 
only to plaint item 2 and no document 
had been produced in respect of the al- 
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leged tenancy of item 1. It is also con- 
tended that there is no evidence of any 
payment of rent to the tarwad. It is fur- 
ther urged that the will set up by Achu- 
than Kidavu has not been produced and 
has not been proved. There is no evi- 
dence that Nani Pallikkaramma is dead 
and no reason is given as to why she was 
not examined. According to the cross ob- 
jectors Exts. Al and A2 are only collusive 
documents and no tenancy had been 
created by the tarwad. Another -conten- 
tion taken up by the cross objectors is 
regarding the acceptance of evidence of 
P. Ws. 1 and 3. It is also put forward 
that the lower appellate court failed to 
note that the suit properties were out- 
standing in the possession of 153rd defen- 
dant in O. S. No. 70 of 1947 who is the 
present 3rd defendant for his mainte- 
nance under a razi decree and Achuthan 
Kidavu who got Ext. Al assignment was 
the karanavan of the said tavazhi and the 
lease created by the said tavazhi is not 
binding on the tarwad and there is no 
valid tenancy in so far as the tarwad is 
concerned. The lease granted by the 
maintenance allottee, if any, is determin- 
ed by the filing of the suit for partition. 
When the property was given on mainte- 
nance allotment any lease by the tarwad 
in 1908 cannot be true and valid. The ad- 
mission of a fresh evidence -~ a docu- 
ment — by the lower appellate court is 
also questioned in the cross objections. 
The document was filed in O. S. No. 70 
of 1947 in which the 3rd defendant was 
a party and no reason had been shown 
as to why it was not produced in the trial 
court. It is also urged that no reason had 
been given by the lower appellate court 
to admit it. Another point that is taken 
up is that the lower appellate court erred 
in holding that the schedule in the razi 
decree on comparison with the plaint 
schedule property which is the subject 
matter of the suit would show that they 
are different. What is pleaded is that the 
identity of the properties cannot be fixed 
or found by a comparison of thea sche- 
dules. The identity will have to be deter- 
mined by better evidence for which op- 
portunity ought to have been given to 
defendants 2 and 4 to 6. A connected plea 
which is taken up is that the lower ap- 
pellate court erred in considering the 
question of identity in appeal when there 
was no pleading or issue and when the 
parties went to trial on the case that the 
suit items are items 180 and 181 
of the plaint schedule in O. S. No. 70 of 


1947 and when the 3rd defendant did not 
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dispute the identity of items 180 and 181 
with that of Ext. A4-in O. S. No. 70 of 
1947. The cross objections also highlight- 
ed the plea of res judicata. 


9. Mr. Sivasankara Panicker, learned 
counsel for the appellants in attacking the 
finding of the District Judge regarding 
the maintainability of the suit questions 
the basis of that finding, namely, when 
once a party takes the forum of filing an 
application envisaged by O. 40 R. 1 sub- 
r. (2), on the failure of the said applica- 
tion, the party cannot fall back and take 
recourse to the suit. He would contend 
that O. 40 R. 1 (2) does not provide the 
procedure in case a third party is ousted 
by the receiver or more correctly by the 
court through the receiver. The rule does 
not state all the remedies open to the 
parties. He would point out that the sum- 
mary proceedings is not an exhaustive 
remedy. When that is not exhaustive, 
ordinary jurisdiction of the civil court is 
not ousted. No doubt, if there are two 
mutually exclusive procedures and if one 
is taken recourse to, the principle of 
election might debar the party from tak- 


ing recourse to the other remedy, It- 


might amount to an estoppel by repre- 
sentation. But there is difference between 
summary jurisdiction and exclu- 
sive jurisdiction. Summary juris- 
diction 1s always subject to gene- 
ral law. In such cases the fact that 
there is a provision for appeal, as in this 
case under O. 43 R. 1 (s) will not be rele- 
vant. 


10. Justice Krishnamoorthy Iyer in 
Venkappa Bhatta v. Inthra Crasta (1973 
Ker LT 1037) had said that O. 40 R. 1 
sub-r. (2) implies that a receiver has got 
a right to remove even persons who are 
not parties to the suit from possession of 
the property. The only restriction is that 
a receiver has no right to remove from 
the possession or custody of the property 
any person whom any party to the suit 
has not a present right to remove. The 
section is based on the principle that a 
stranger to a suit should not be removed 
from possession of the property by the 
appointment of a receiver. As against a 
stranger who is in actual possession the 
appointment of a receiver is of no effect, 
but it is necessary that a person whose 
possession is sought to be interfered with 
by the receiver should approach the 
court in view of Order 40, Rule 1 (2) 
C.P.C. to stop the receiver from interfer- 
ing with his possession and for that pur- 
pose pray for an adjudication of his 
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rights. Justice Krishnamoorthy Iyer 
would further point out that the parti- 
cular method to be followed by such a 


„person is not indicated in O. 40, Rule 1 


(2), C.P.C. It can be done either by an 
application before the court which ap- 
pointed the receiver or by instituting a 
separate suit with the receiver on the 
party array after obtaining the sanction 
of the court that appointed the receiver 
to establish his present right to posses- 
sion. The learned Judge would then take 
the next step that when once the stranger 
has chosen the summary remedy by fil- 
ing an application under Order 40, R. 1 
(2), C.P.C. and when he has been unsuc~ 
cessful in such application it is no longer 
open to him to file a fresh suit to estab- 
lish his right in the property. The en- 
quiry that is contemplated whether it 
be in an application or in a suit filed for 
the purpose is whether any of the par- 
ties to the suit has a present right to re- 
move the third party in possession of the 
property. If the right is found then the 
third party can be dispossessed by the 
receiver otherwise he cannot. According 
to the learned Judge, the nature of the 
enquiry is the same whether the third 
party files an application or institutes a 
suit for the purpose. When once the third 
party has chosen the remedy of filing an 
application and has obtained an adverse 
order it cannot be said that such an 
order will be subject to any suit to be 
instituted by the third party. The pro- 
ceedings, according to the learned Judge, 
have become final irrespective of the 
question whether the order is appealable 
or not. The learned Judge further points 
out that the prevailing view now is that 
such an order is appealable under ©. 40, 
R. 1; sub-rule (1), clause (b) read with 
Order 43, Rule 1, clause (s). In discussing 
the question, the learned Judge has re- 
ferred to the decision in Ramaswami 
Pillai v. Janaki Ammal (AIR 1923 Mad 
129) where Justice Krishnan has said:— 


“When property of a third party is 
interfered with by an officer of the Court 
like the Receiver the party has ordinarily 
two remedies. He may apply to the Court 
for a summary order restraining the Re- 
ceiver from interfering or he may ask 
leave of the Court to permit him to sue 
the Receiver and restrain him from in- 
terfering or any other appropriate relief.” 


11. In questioning the correctness of 
Justice Krishnamoorthy Iyer’s view, Mr. 
Panicker learned counsel for the appel- 
lants made reference to the decision of 
the Supreme Court in Jagdish Pratap v 
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State of U. P. (AIR 1973 SC 1059). In 
that case ın considering the provision 
which empowers the authorities to col- 
lect the tax assessed or a penalty impos- 
ed under a taxing statute by summary 
process, the Supreme Court stated thaf 
such summary provision will not pre- 
clude either specifically or by necessary 
implication their right to recover arrears 
of tax and other amount due to the Gov- 
ernment by a suit. The method preéscrib- 
ed in the statute is only one of the 
modes of recovery which is a summary 
remedy. It wili be open to the State to 
adopt any method available to it for the 
recovery of tax in the same way as it 
would be open to it to recover ordinary 
debt due to it. It can institute a suit and 
obtain a decree with costs against the 
assessee or other persons liable to pay. 
It could also probably, without obtaining 
a decree or attachment apply to a Court 
for the payment of dues if there are 
funds lying to the credit of the assessee 
in the court or it may perhaps demand 
payment in the hands of the receiver ap- 
pointed in respect of any property of the 
assessee if due notice is given to all the 
parties interested in the funds. Once a 
debt is created, the State has a right to 
recover it by any of the modes open to 
it under the general law, unless as a 
matter of policy only a specific mode to 
the exclusion of any other is prescribed 
by law. The Supreme Court in this con- 
nection referred to Justice Leach’s obser- 
vation in a Full Bench decision of Mad- 
ras High Court (AIR 1938 Mad _ 360) 
where the right of the Crown to obtain 
payment of arrears of income-tax due 
from the assessee’s properties sold in 
execution of the decree was dealt with. 
It was said: 


“This section, however, does not pro- 
fess to be exhaustive and it cannot with- 
out express words to that effect take 
away from the Crown the right of en- 
forcing payment by any other method 
open to it. Therefore, I do not regard 
Section 46 as imposing a bar to an appli- 
cation of the nature of the one we are 
now concerned with.” 


The Madras High Court’s view had been 
accepted by the Patna High Court in 
Inder Chand v. Secretary of State (AIR 
1942 Pat 87) and Chagandi Raghava 
Reddy v. State of Andhra Pradesh (AIR 
1959 Andh Pra 631). After referring to 
these decisions, the Supreme Court stat- 
ed that it is beyond doubt that where a 
taxing statute provides for a summary 
mode of recovery and is not exhaustive, 
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it will be open to State to have recourse 
to any other mode open to it under the 
general law. According to Mr. Siva- 
sankara Fanicker, as long as it is not pro- 
vided in the statute that the remedies 
are mutually exclusive, (the provision 
may be by express or by necessary im- 
plication) the fact that the summary re- 
medy is resorted to (which was unsuc- 
cessful) will not rule out recourse to the 
other remedy, here by way of a suit. 


12. Mr. Rajagopalan, learned counsel 
for the respondents however would main- 
tain that the decision of Justice Krishna- 
moorthy Iyer in 1973 Ker LT 1037 should 
govern the case as it lays down the cor- 
rect law. There can be no question of 
that decision being re-considered. He 
would also submit that the parties had 
invited the decision on merits in the 
proceedings under Order 40, Rule 1. He 
would strongly contend that the present 
suit is not maintainable in view of the 
earlier decision on merits in the LA. in 
the partition suit. He would also submit 
that the principle of estoppel would be 
applicable here which would bar the in- 
stitution of a subsequent civil suit, It is 
trite law that when a litigant has the 
right to choose between two remedies, 
which are not co-existent but alterna- 
tive, he may elect and adopt one as bet- 
ter adapted than the other, to work out 
his purpose, but once he has made his 
choice and adopted one of the alternative 
remedies, his act at once operates as 3 
bar as regards the other and the bar is 
final and absolute. In this connection he 
referred to the decision of Baikuntha v. 
Salimulla, (1907) 6 Cal LJ 547; Beni 
Madhub v. Jotendra, (1907) 5 Cal LJ 580 
corresponding to (1905) 11 Cal WN 765 
and Samudra v. Srinivasa, (AIR 1956 Mad 
301). Reference is also made to the deci- 
sion of the Supreme Court in Amin v. 
Hunna (AIR 1965 SC 1243) where it was 
said that under the Representation of 
the People Act the petitioner is given 
option by the Tribunal either to amend 
petition or to supply particulars or to 
strike off the particular para as vague 
and if he chooses to amend he loses his 
right to adopt the alternative remedies. 
Mr. Rajagopalan’s contention is that a 
person being free to seek alternative re- 
medies and electing to bring an action 
will be estopped from objecting later to 
the jurisdiction of that court to decide 
his case. 


13. We feel that no question of elec- 
tion of remedies will arise unless the re- 
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medies are inconsistent and alternative. 
For example, where a plaint had been 
returned to the plaintiff to be presented 
to the proper court, it is not open to him 
to appeal from the order of return after 
he has taken back the plaint and refiled 
it in the Court directed. (See Beni 
Madhub v. Jotendra, (1907) 5 Cal LJ 580 
following Pearce v. Chaplin (1846) 9 QB 
802 and Neale v. Electric ete. Co, Ltd. 
(1906) 2 QB 558). Similarly, a party af- 
fected by an order of remand should 
make his election either to prefer an 
appeal against the order of remand and 
obtain a stay of the proceedings during 
the pendency of the appeal or carry out 
the order of remand, take the chance of 
successful termination of the suit in his 
favour and in the event of defeat prefer 
an appeal against the final decree in 
which the validity of the order of re- 
mand is questioned; he cannot, however, 
if he has carried out the order of remand 
and taken the full benefit of it, turn 
round and prefer an objection to the 
order of remand, The two remedies, viz., 
application for review of a decree and a 
suit to set aside the same are not consis- 
tent but co-existent, and if an aggrieved 
party has recourse to the less appropriate 
remedy of review and has failed, the 
doctrine of election does not apply in 
bar of a regular suit for the same relief, 
but if he succeeds in one proceeding the 
judgment absorbs all his other remedies, 
(See Mst. Gulab Koer v. Badshah Baha- 
dur, (1909) 13 Cal WN 1197). 


14. Order 40. Rule 1 states 
lows:— 


“1. (1) Where it appears to the Court 
to be just and convenient, the Court may 
by order 


(a) appoint a receiver of any property, 
whether before or after decree; 


(b) remove any person from the pos- 
session or custody of the property; 

(c) commit the same to the possession, 
custody or management of the receiver; 
and 


(d) confer upon the receiver all such 
powers, as to bringing and defending 
suits and for the realization, manage- 
ment, protection, preservation and im- 
provement of the property, the collec- 
tion of the rents and profits thereof, the 
application and disposal of such rents 
and profits, and the execution of docu- 
ments as the owner himself has, or such 
of those powers as the court thinks fit. 


(2) Nothing in this rule shall authorize 
the Court to remove from the possession 


as fol- 
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or custody of property any person whom 
any party to the suit has not a present 
right to remove.” 


No doubt, this rule will enable a court 
to hold an enquiry when a third person 
in possession of a property in respect of 
which a receiver was appointed objected 
to deliver possession to the receiver, 
with a view to ascertain if he 
was under a present liability to be 
removed from the present possession of 
the property. A person whose possession 
is sought to be interfered with by the 
receiver can seek his remedy by an ap- 
plication to the court which appointed 
the receiver or institute a separate suit 
with the receiver on the party array 
after obtaining sanction of the court that 
appointed the receiver to establish his 
present right to possession. But then it 
cannot be said that the remedies are alter- 
native and inconsistent. It will not be 
right to say that when once the stranger 
has chosen the summary remedy by filing 
an application under Order 40, Rule 1 (2), 
C.P.C. and when he has been unsuccess- 
ful in that application it is no longer 
open to him to file a fresh suit to estab- 
lish his rights in the property. The en- 
quiry that is contemplated in the earlier 
proceedings is only a summary remedy 
and the court’s jurisdiction to consider 
the matter in a separate suit is not in 
any way ousted, 


15. Estoppel by election is rather very 
far-reaching and important and is among 
the most prolific in illustrations of the 
working of the principles of estoppel by 
representation, as Spencer Bower states 
in his well known work on Law Relating 
to Estoppel. The basic principle underly- 
ing all these cases is that where A deal- 
ing with B is confronted with two alter- 
native and mutually exclusive courses of 
action in relation to such dealing, be- 
tween which he may make his election 
and A therefore so conducts himself as 
reasonably toinduce B to believe that he 
is intending definitely to adopt the one 
course, and definitely to reject or relin- 
quish the other and in such belief alters 
his position to his detriment A is pre- 
cluded as against B from afterwards re- 
sorting to the course which he has thus 
deliberately declared his intention of re- 
jecting. In regard to this doctrine of elec- 
tion Spencer Bower states that the most 
important and interesting of these, be- 
cause yielding the greatest variety of 
illustrative examples, is the conduct of 
litigation in the course of which it very 
frequently happens that a party litigant 
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is confronted with the necessity of mak- 
ing a definite choice between two pos- 
sible courses of action which are mutu- 
ally exclusive. Whenever this occurs, the 
general rule of estoppel by election 
comes into play, that is to say, if by 
words or as is almost invariably the case 
by conduct or inaction he represents to 
the other party litigant his intention to 
adopt one of the two alternative and in- 
consistent proceedings or positions, with 
the result that the latter is thereby en- 
couraged to persevere in a line of con- 
duct which he otherwise would have 
abandoned or modified, or as the case 
may be to change tactics from which he 
otherwise would never have deviated, 
and in either case is put to trouble and 
expense, the first party is estopped, as 
against his antagonist, from resorting 
afterwards to the course or attitude 
which, of his free choice, he has waived 
or discarded. Thus where either of two 
alternative tribunals are open to a liti- 
gant, each having jurisdiction over the 
matters in dispute, and he resorts for his 
remedy to one of such tribunals in pre- 
ference to the other, he is precluded, as 
against his opponent, from any subse- 
quent recourse to the latter and, so also, 
in the case of two alternative modes of 
trial, if a litigant, by conduct of inaction, 
acquiesces in the adoption of one of these 
modes as by taking part in the proceed- 
ings down to their conclusion without ob- 
jection or protest, he is estopped from 
afterwards complaining that the mode 
of trial with which he was content at 
the time was irregular or without juris- 
diction. It must not be forgotten that in 
every case of election between two 
alternative courses no less than in every 
case of election between two alterna- 
tively liable persons, the onus is on the 
party setting up the estoppel, if the ques- 
tion is put in controversy to establish that 
two alternative courses were in fact open 
to the alleged elector which were incon- 
sistent with and exclusive of one another, 
for obviously there can be no exhibition 
of a preference by a man for one course 
for him to take, or where the two courses 
are such that the adoption of one of 
them does not necessarily indicate a 
final determination to abandon the other. 
It is too much to say that by putting for- 
ward their case in the summary proceed- 
ings, the other side was misled by the 
plaintiffs to take the view that he has 


abandoned the course of filing a suit, 
nor are the two proceedings inconsistent 
and exclusive of one another. It has been 
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held that a workman who has failed to 
obtain statutory compensation under the 
Workmen’s Compensation Act is not 
thereby estopped from subsequently 
Claiming damages from his employer at 
common law, because there is nothing in 
the statute to prohibit these claims be- 
ing made successively in the above order 
or to render the one exclusive of the 
other section of the Act being directed 
against double recoveries and not against 
double claims. We have taken pains to 
quote these observations occurring at 
various places in Spencer Bower’s Law 
Relating to Estoppel in view of the deci- 
sion in 1973 Ker LT 1037, which with due 
respect we may state, gives no valid 
reason for coming to the conclusion that 
once a party approaches for summary 
relief under Order 40, Rule 1, he is de- 
barred from filing a suit for establish- 
ment of his right. We might also state 
that no question of bar by res judicata 
would also arise because of the very 
nature of the limited width of a sum- 
mary proceeding and of the broad based 
enquiry in an ordinary suit. 


16. We are of the view that the deci- 
sion in 1973 Ker LT 1037 on this aspect 
is not good law. Naturally this takes us 
to the question of the various points 
raised by the contesting respondents in 
their cross-objections. The first question 
is whether the decision on the partition 
suit would constitute constructive res 
judicata which would prevent considera- 
tion of the question in the present suit. 


17. In holding that there is no bar 
of res judicata, the lower appellate court 
relied on the decision in Abdulla v. Ayis- 
umma (1958 Ker LT 808). There, speak- 
ing for a Division Bench of this Court, 
Justice M. S. Menon, as he then was, 
had said that a defendant in a suit is not 
bound to put forward a plea on the basis 
of a cause of action which arises during 
the pendency of the suit. In order that a 
plea might be barred by Explanation IV 
to S. 11, it must be one which not only 
might have been raised but also one 
which ought to have been raised. One 
of the decisions referred to by the learn- 
ed Judge in this connection is a Full 
Bench decision of the Madras High Court 
in Seetamma v. Kotareddy (AIR 1949 
Mad 586). That Court had said: 


“From Arichandrana Deo Garu v, Ba- 
manna Chandiri, (1868) 3 Mad HCR 207, 
onwards it has been a _ well-recognised 
principle of law that a plaintiff who ac- 
quires a fresh claim during the pendency 
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of his suit or afterwards can bring an- 
other suit on the fresh cause of action. 
In that case, the plaintiff claimed a right 
to resume a certain jeroiti land which 
had been temporarily alienated. He even- 


tually failed on that cause of action; but. 


during the pendency of the suit the Gov- 
ernment had transferred to him the 
rights in that village. He thereupon filed 
a fresh suit in which he claimed that the 
mokhas which was the subject of the liti- 
gation in the earlier suit had lapsed to 
the Government and had been transfer- 
red to him by the Government. It was 
- held that he was entitled to put forward 
that plea and that the decision in the 
earlier suit did not operate as res judi- 
cata.” 

The Travancore-Cochin High Court had 
followed the Madras decision in Gopalan 
Nair v. Bharathi Amma (1951 Ker LT 
660: AIR 1952 Trav-Co 96). In the instant 
case, the suit for partition had been filed 
in 1947. The present 3rd defendant ac- 
quired the tenancy right as per Ext. A3 
on 10-1-1948. He filed the written state- 
ment which is marked as Ext. Bi on 
25-1-1948. Though the written statement 
was filed subsequent to the acquisition 
of the tenancy right in view of the deci- 
sions referred to, we do not think that 
the 3rd defendant was bound to raise 
the question of his tenancy right in the 
suit. 

18. As regards the question whether 
the lease was by the tarwad or by the 
maintenance allottees this is a question 
of fact on which both the courts below 
have held that the lease was by the tar- 


wad. We see no reason to differ from 
that view. 

19. Another question that Mr. Raja- 
gopalan put forth vehemently was that 


the suit is bad for non-joinder of all the 
members of the tarwad. It is said that 
the non-impleading will prevent the con- 
testing respondents from working out 
their equities. It is difficult to say that 
all the members of the tarward are ne- 
cessary parties to the suit. The court is 
not working out here the equities in the 
partition suit. We are concerned with the 
rights of the plaintiffs as lessees to cer- 
tain properties belonging to the tarwad 
which had been set apart to some mem- 
bers of the tarwad in the partition suit. 
Those members have been joined as 
parties. As regards setting aside the sum- 
mary order which order was in favour 
of the receiver in proceedings under 
Order 40, Rule 1, the receiver had been 
made a party to the suit. It is no doubt 
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true that the receiver as such does not 
acquire a title to the property in respect 
of which he has been appointed a re- 
ceiver and the 3rd party is not entitled 
to bring a suit against the receiver alone 
ignoring the real owners who are neces- 
sary parties to the suit, But it might be 
noted that the properties are set apart 
to the contesting respondents and the 


other members of the tarwad as such 
have no right in the properties. 

In the view we have taken, we set 
aside the judgment and decree of the 


lower appellate court by which the suit 
had been dismissed. The judgment and 
decree of the trial court is restored. Con- 
sequently, the suit will stand decreed 
as prayed for. In the.particular circum- 
stances of the case, we feel it is only 
just and equitable to direct the parties 
to bear their costs throughout, 

Appeal allowed. 
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Velappan and others, Petitioners v, 
Sahasranamam and others, Respondents. 


Civil Revn, Petn. No. 3525 of 1976, 
D/- 7-7-1978. 


Civil P. C. (1908), O. 21, Rr. 92 and 90 
and O. 43 R. 1 (j) — Application to set 
aside sale under R. 90 dismissed for de- 
fault in not taking fresh steps — Order 
of dismissal is not one refusing to set 
aside sale within O. 43 R. 1 (j) — No ap- 
peal lies. AIR 1928 Cal 25 and AIR 1929 
Cal 407 (2) and AIR 1975 Cal 80 (FB) and 
AIR 1969 Mad 389 Dissent. 


The ‘allowing’ or ‘disallowing’ of an 
application mentioned in O. 21 R. 92 can 
only be a disposal on the merits after 
notice to parties entitled to the same, 
The dismissal of the application filed un- 
der R. 90 for default in not taking fresh 
steps cannot be ‘disallowing’ of the ap- 
plication under R. 92. Only by disallow- 
ing the application the Court refuses to 
set aside the sale under R. 92 even 
though the dismissal of the application 
for default will also result in confirma- 
tion of the sale. But it is the refusal to 
set aside the sale which is made appeal~« 
able under O. 43 R. 1 Gj). Therefore the 
order dismissing an application under 
R. 90 to set aside the sale for default in 
not taking fresh steps cannot be said to 
be one refusing to set aside the sale and 
therefore is not appealable under O. 43 
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P. N. K. Achan, K. Vijayan and N. N. 
Sugunapalan, for Petitioners; T. S. Ven- 
kiteswara Iyer and P. K. Balasubraman- 
yan, for Respondents, 


ORDER :— The question that arises 
for consideration in this Civil Revision 
Petition is whether, from an order dis- 
missing an application to set aside a sale 
for default, the default being not taking 
fresh steps to some of the respondents, 
an appeal will lie. The petitioners in 
F. A. No. 840 of 1975 filed in E. P. 
No. 459 of 1974 of the Munsif’s Court, 
Palghat are the petitioners in this Civil 
Revision Petition, The application to sef 
aside the sale filed by the petitioners un- 
der ©. XXI R. 90 of the C. P. C. was dis- 
missed by the execution court for not 
taking fresh steps to some of the re- 
spondents. From the above order of dis- 
missal for default the petitioners filed 
an appeal before the District Court, Pal- 
ghat which was ultimately disposed of 
by the Sub Court, Palghat. The learned 
Sub Judge dismissed the appeal holding 
that no appeal will lie against an order 
of dismissal for default of an applica- 
tion to set aside a sale under O. XXI 
R. 90. It is the above. judgment of the 
learned Subordinate Judge that has been 
challenged by the petitioners in this 
Civil Revision Petition. 


2. The question whether an appeal 
will lie from an order like the one pass- 
ed by the execution court in this case 
has come up for consideration in a num- 
ber of cases. There is. really a conflict of 
views also on this point. In Basaratulla 
Mean v. Reazuddin Mean (AIR 1926 Cal 
773) Page J. has said: 


“I am dispossed to think that an order 
dismissing an application to set aside a 
sale merely on default of -appearance of 
the parties cannot be regarded as in any 
way confirming the sale. No doubt, if 
the Court not only dismisses the appli- 
cation but orders that the sale be con- 
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firmed, such an order is within R. 92, and 
is appealable under O. 43, R. 1 (j).” 
In the above decision it is further said: 
“On the other hand, in dismissing the 
application for default when neither 
party appears on the case being called 
for hearing, the Court does not refuse to 
set aside the sale, but in the absence of 
the parties refuses to consider whether 
the sale should be set aside or not. Such 
an order, in my opinion, is not appeal- 
able under O. 43, R. 1 (j). Whether an 
appeal lies from an order or not in each 
case must depend upon the construction 
of the order. In my opinion, where an 
order is passed dismissing an application 
to set aside a sale merely on default of 
appearance by the parties and not on the 
merits, the applicant is not debarred 
from making a fresh application for the 
same purpose, if he prefers the applica- 
tion within the time allowed by the. sta- 
tute of limitation, and the application 
otherwise is duly made according to the 
requirements of the law.” 


In the above case, the reason for dismis- 
sal of the execution application was the 
hon-appearance of the parties on the date 
when the case was posted. ‘One of the 
questions that arose for consideration in 
the case was whether an order dismissing 
for default an application to set aside a 
sale under O. XXI R. 90 is an order re- 
fusing to set aside a sale under O. XXI 
R. 92. It is also to be noted that 
in Basanta Kumar Adak v. Khirode 
Chandra (AIR 1928 Cal 25) Page J. dis- 
tinguished the earlier decision in Basarat- 
ulla’s. case and held: 


“The position is entirely different 
where the application under O. 21, R. 90, 
is dismissed either on the merits, or 
when the applicant does not appear but 
the opposite party appears and is ready 
to contest the application. In either of 
those circumstances, in my opinion, the 
order dismissing the application to set 
aside a sale is an order refusing to set 
aside a sale within O. 43, R. 1 G) and in 
either case the order confirming the saie 
under O. 21, R. 92 is ancillary to and 
follows as of course from the order dis- 
missing the application to set. the sale 
aside. In my opinion, the orders of the 
18th Dec. 1926, by which the application 
to set aside the sale was dismissed and 
the sale was confirmed were subject to 
appeal.” 

In Ansarali yv. Bhim Sankar {AIR 1929 
Cal 407 (2) (408)) an application under 
O. XXI R. 90 was dismissed for non- 
appearance of both parties on the day 
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fixed for hearing. Though the application 
was dismissed for default no formal or- 
der confirming the sale was made. The 
Court held: 


“When no formal order has been re- 
corded confirming the sale and the appli- 
cation under O. 21, R. 90 has been dis- 
missed for default for non-appearance 
of both parties to the proceeding, the 
order of dismissal passed under those 
circumstances is open to appeal. There 
is no distinction in principle between an 
order passed on an application under 
©. 21, R. 90 dismissing it for default 
either for non-appearance of one or for 
non-appearance of both the parties. It is 
the disallowing of the application made 
under ©. 21, R. 90 which corresponds to 
the order refusing to set aside a sale 
within the meaning of O. 43, R. 1, Cl. (j). 
The fact that a distinct order has not 
been recorded confirming the sale does 
not alter the character of the order dis- 
allowing an application under O. 21, 
R. 90 which is appealable by reason of 
the provisions of O. 43, R. 1, CL (j).” 
In Nirendra Nath Banerjee v. Birendra 
Nath Chatterjee (AIR 1942 Cal 480) it is 
said: 


“The order confirming the sale without 
in any way dealing with the application 
under O. 21, R. 90 does not come within 
the purview of O. 43, R. 1 (j) -under 
which, it is the refusal to set aside the 
sale that is made appealable and not a 
mere order confirming the sale.” 


In the above case, though the petitioner 
judgment-debtor had filed an application 
to set aside the sale under O. XXI R. 90 
of the C. P. C., without disposing of the 
same the execution court confirmed the 
sale. The Calcutta High Court interfered 
in revision, set aside the sale and direct- 
ed the execution court to consider the 
application filed under 0O. XXI R. 90 
holding that the confirmation of the sale 
without in any way disposing of the ap- 
plication has resulted in a material ir- 
regularity in the exercise of jurisdiction 
by the execution court. Though Basarat- 
ulla’s case was also referred to, the court 
distinguished the same on facts. In 
Bimla Devi v. Aghore Chandra (AIR 1975 
Cal 80) a Full Bench held; 


‘An appeal lies under O. 43, R. 1 (j) 
from an order dismissing for default an 
application under O. 21, R. 90. There is 
no distinction in principle between an 
order passed on an application under 
O. 21, R. 90 dismissing it for default 
either for the non-appearance of one of 
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the parties or for the non-appearance of 
both the parties.” 


In the above case, an application under 
O. XXI R. 90 was dismissed for default 
and the sale was later confirmed. The 
judgment-debtor then filed an application 
under S. 151, C. P. C, against the order 
of dismissal for default. This was allow- 
ed, the dismissal order set aside and the 
application under O. XXI R. 90 restored 
to file. The above order was challenged 
in a revision before the High Court. As 
has been stated in para 2 of the judg- 
ment, the point that arose for considera- 
tion was the maintainability of an appli- 
cation under S. 151 from an order of dis- 
missal for default of an application un- 
der O. XXI R. 90. The High Court held 
that against the order of dismissal for 
default an application under S. 151 will 
lie to the same court even though there 
is an appeal against the order under 
O. XLII R. 1 (j) as the appeal will be 
only an appeal in name. The Madras 
High Court in Munikrishna v, S. K, 
Ramaswami (AIR 1969 Mad 389) held: 


“There is no difficulty in construing 
the words ‘setting aside a sale’ which oc- 
cur in O. 43, R. 1 (j). The difficulty arises 
only in construing the words ‘refusing to 
set aside a sale’. It is clear, however, that 
these words must correspond to the fol- 
lowing words in O. 21, R. 92, ‘where such 
application is made and disallowed.’ The 
words, ‘where such application is made 
and disallowed’ are, however apt and 
wide enough to cover a case of the dis- 
allowance of the application under O. 21, 
R. 89, R. 90 or R. 91, for whatever cause, 
whether on merits or for default or for 
any other reason, Otherwise, it would 
mean that there is a lacuna in O. 21, 
R. 92, itself. If those words are not to 
apply to a case where an application is 
dismissed for default, and are to be con- 
fined to a case where the application is 
disallowed on merits, it would mean that 
O. 21, R. 92 dies not provide for a case 
where an application under O. 21, R. 89, 
R. 90 or R. 91 is dismissed for default, 
The clause, ‘where no application is made 
under R. 89, R. 90 or R. 91’ cannot pos- 
sibly apply to case where an application 
is filed but is dismissed for default. If 
we hold that such a contingency is not 
covered by the clause ‘where such appli- 
cation is made and disallowed’, it would 
mean that O. 21, R. 92 does not provide 
for such a contingency. Yet it is obvious 
that even in such a contingency the 
Court should confirm the sale. It is, 
therefore, clear that the clause in O., 24, 
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R. 92, ‘where such an application is made 
and disallowed’ will cover not merely a 
case where an application is disallowed 
on merits, but also covers a case where 
the application is disallowed for any 
other reason, such as for default.” 


In Nathu Prasad v. Singhai Kapurchand 
(AIR 1976 Madh Pra 136 (FB)) it is said 
that an appeal will lie under O. XLII 
R. 1 (c) against an order of dismissal for 
default of a petition under O. IX R. 9, 
C. P. C. O. XLII R. 1 (c) reads; 


“(e) an order under R. 9 of O. IX re- 
jecting an application (in a case open to 
appeal) for an order to set aside the dis- 
missal of a suit;” 


But this decision is not an authority for 
the position that an appeal will lie 
against a similar order of dismissal for 
default of a petition to set aside sale 
passed under O. XXI R. 92 because of 
the difference in the wordings of 
Rr. 1 (c) and 1 (j) of O. XLIII. In Gopilal 
v. Sitaram (AIR 1968 Madh Pra 196) fol- 
lowing the decision of the Calcutta High 
Court in Basaratulla’s case (AIR 1926 
Cal 773) a Bench of the Madhya Pradesh 
High Court held: 


“In our judgment, the expression 
‘where such an application is made and 


disallowed’ occurring in R. 92 means that. 


where such an application is made and 
rejected, But it is not every order of re- 
jection that has been made appealable 
under O. 43, R. 1 (j) but only that Order 
of rejection by which the Court on a de- 
mand being made by a person to set 
aside a sale refuses to set aside the sale. 
This stands to reason as a party who has 
allowed his application to be rejected by 
default or for non-prosecution cannot 
really complain that the Court has re- 
fused to set aside the sale on a prayer 
being made by him. The Patna High 
Court has in Rampratap v. Triloknath, 
AIR 1957 Pat 465, following AIR 1928 
Cal 25 (supra) and AIR 1929 Cal 407 (2) 
(supra), held that an order dismissing an 
application under O. 21, R. 90 for non- 
prosecution is appealable under O. 43, 
R. 1 (i), the reason given being that if 
the application is disposed of on merits 
and is dismissed, the result is that the 
sale is confirmed; likewise if the applica- 
tion is dismissed for non-prosecution, 
the result is the same, namely, that the 
sale is confirmed. As we have stated 
earlier, the question of appealability un- 
der O. 43, R. 1 (j) does not depend upon 
whether the order under O. 21, R. 92 re- 
sults in the confirmation of the sale but 
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on the fact whether the order is one re- 
fusing to set aside the sale or setting 
aside the sale. It is not necessary to note 
the decisions of other High Courts which 
are in similar vein, The reasonings given 
in these decisions, with all respect to the 
learned Judges deciding the cases, do not 
appear to us to be reconcilable with one 
another, We would respectfully say that 
Page J. rightly observed in AIR 1926 Cal 
773 (supra) that when an application un- 
der O. 21, R. 90 is dismissed for default, 
the Court does not refuse to set aside the 
sale, In our view, an order dismissing an 
application under O. 21, R. 90 for default 
or an order dismissing an application for 
restoring the original application under 
O. 21, R. 90 is not appealable under O. 43, 
R. 1 (j).” 


3. O. 21, R. 92, Civil P. C., reads: 

“92. Sale when to become absolute or 
be set aside — (1) Where no application 
is made under R. 89, R. 90 or R. 91, or 
where such application is made and dis- 
allowed, the Court shall make an order 
confirming the sale, and thereupon the 
sale shall become absolute: 


Provided that before confirming the 
sale the Court shall satisfy itself that 
the amount paid under R. 85 for the pur- 
chase of general stamp paper for the cer- 
tificate under R. 94 is sufficient for the 
purpose in accordance with the rate in 
force at the time of the confirmation and 
may, notwithstanding anything contained 
in R. 86, give the purchaser such time as 
it thinks fit for making good any defici- 
ency, 


(2) Where such application is made 
and allowed, and where, in the case of 
an application under R. 89, the deposit 
required by that rule is made within 
thirty days from the date of the sale, 
and in case where the amount deposited 
has become deficient owing to any cause 
not within the control of the depositor 
such deficiency has been made good with- 
in such time as may be fixed by the 
Court, the Court shall make an order 
setting aside the sale: 


Provided that no order shall be made 
unless notice of the application has been 
given to all persons affected thereby. 


(3) No suit to set aside an order made 
under this rule shall be brought by any 
person against whom such order is made.” 
O. XLIII R. 1 (j) of the C. P. C, reads: 


“I. Appeals from orders, — An ap- 
peal shall lie from the following orders 
under the provisions of S. 104, rae — 


(a) to (i) . 
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(j) an order under R. 72 or R. 92 of 
O. XXI setting aside or refusing to set 


aside a sale; 
1) 
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mentioned in O. XLII R. 1 an appeal will 
lie. As far as the orders passed under 
O. XXI R. 92 are concerned, it is cl. (j) 
of R. 1 of O. XLII that governs the ap- 
peals therefrom. It is clear from cl. (j) 
that an appeal will lie from an order 
setting aside or refusing to set aside a 
sale. Though the application in question 
which was dismissed for default was an 
application to set aside a sale filed under 
O. XXI R. 90, C. P. C., it was not dis- 
posed of on the merits. It was dismissed 
for default. The ‘allowing’ or ‘disallow- 
ing’ of an application mentioned in R. 9? 
can only be a disposal on the merits after 
notice to the parties entitled to notice, 
The dismissal of the application filed un- 
der R. 90 for not taking fresh steps can- 
not be a ‘disallowing’ of the application 
under R. 92. Only by disallowing the ap- 
plication the Court refuses to set aside 
sale under R. 92 even though the dis- 
missal of the application for default will 
also result in the confirmation of the sale. 
But it is the refusal to set aside sala 
which is made appealable. So, it cannot 
be said that the order impugned, namely, 
the order dismissing the application for 
default is one refusing to set aside a sale, 


An order refusing to set aside a sale 
or an order setting aside a sale can be 
passed only on the merits, In a dismissal 
for default the contentions raised in the 
application are not even adverted to by 
the Court. Not only that, as per the pro- 
viso to O. XXI R. 92 (2), an order setting 
aside a sale can be passed only after giv- 
ing notice to all persons affected thereby. 
So, it goes without saying that an appli- 
cation to set aside a sale under O. XXI 
R. 90 can be disposed of on the merits 
only after all the persons affected, are 
served with notice. In this case, the dis- 
missal was for default in not taking 
fresh steps to some of the counter- 
petitioners in the application to set aside 
the sale. So, the order in question was 
passed before giving notice to all the 
persons who will be affected by an order 
on the application on the merits. So, it 
cannot be said that the order of dismis- 
sal for default is one which is refusing to 
set aside a sale under O. XXI R. 92 
which is made appealable under O. XLIII 
R. 1 (j). The decisions of the Calcutta 
High Court in Basant Kumar v. Khirode 
Chandra (AIR 1928 Cal 25), Ansarah v 


ALR. 


Bhim Sankar (AIR 1929 Cal 407 (2), 
Bimla Devi v. Aghore Chandra (AIR 1975 
Cal 80 (FB)) and the decision of the Mad- 
ras High Court in Munikrishna v., S. K. 
Ramaswami (AIR 1969 Mad 389), with 
due respect, I venture to state, have not 
laid down the correct law on the point. 


4. In this view of the matter, the 
Judgment of the learned Subordinate 
Judge does not call for any interference 
in revision. The Civil Revision Petition 
is dismissed. There will be no order as 
to costs. 

Petition dismissed, 
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N. Kochunarayanan, Petitioner v. The 
Chirakkaru Multipurpose Co-operative 
Society Ltd. No. 1894, Respondent. 


Writ Appeal No. 298 of 1976, D/- 21-2- 
1979.* 

Kerala Rationing Order (1966), CI. 45 
(11) — Order of Commissioner under 
C1. 45 — It is revisable by Government 
— O, P. 2303 of 1975 (Kerala) Reversed. 
1975 Ker LT 639, Overruled. 


The Commissioner being an authority 
subordinate to the Government, the Gov- 
ernment’s right of revision, extends to 
examining the order of the Commissioner 
passed under cl. 45. This aspect of the 
matter has now been clarified by the 
amendment effected to sub-cl. (11) of 
cl. 45, and a provision separately insert- 
ed by cl. 71 of the Order, providing for 
a right of revision by the Government 
in respect of orders passed by the Com- 
missioner or any other subordinate autho- 
rity. O. P. No. 2303 of 1975 (Ker), Revers- 
ed. 1975 Ker LT 639 Overruled. 

(Para 2) 
Cases Referred : Chronological Paras 
1975 Ker LT 639 

C. P. Sudhakara Prasad, for Petitioner; 
M. N. Sukumaran Nair and B, Raman 
Pillai, for Respondent. 

GOPALAN NAMBIYAR, C. J.:— The 
appellant was an authorised ration distri- 
butor appointed as such by the Taluk 
Supply Officer. The appointment was 
challenged by the Ist Respondent in an 
appeal preferred to the District Collec- 


*(Against Judgment of single Judge of 
this Court in O. P. No. 2303 of 1975.) 
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further revision to the Commissioner of 
Civil Supplies. The Commissioner inter- 
fered with the orders of the Collector 
and the District Supply Officer and allow- 
ed the 1st Respondent’s revision. The ap- 
pellant preferred a further 
the Government. That: ‘revision was al-. 
lowed by the Government by Ext. P3 
order. The lst Respondent filed the writ. 
petition to quash Ex. P3 order. The learn- 
- ed Judge by his judgment under appeal 
held that under the provisions of the 
Rationing Order, there.is no right of revi- 
sion to the Government against an order 
passed on’ revision by the Commissioner 
of Civil Supplies. On that short ground 
the learned Judge held Ex. P3 order to 
be without jurisdiction and allowed the 
writ petition and quashed the said order. 
The 4th Respondent in the writ petition 
has preferred this appeal. 


2. Under sub-cl. (1) of cl. 45 of the. 


Kerala Rationing Order. the District 
Supply Officer has power to appoint a 
person as an authorised retail distribu- 
tor in respect of any rationed article, 
Sub-cl. (10) of the said Clause provides 
for a right of appeal against the order of 
appointment and sub-cl. (it) provides for 
a further right of revision against. the 
order passed by. the appellate ‘Authority. 
These two sub-clauses may be extracted: 

“Sub-cl. (10) of cl. 45:— 

Any person aggrieved by any order pass- 
ed under this clause may within thirty 
(30) days from the date of service of 
such order appeal:— 
© (1) In the case of an order passed by 
the Commissioner to the Government, _ 

(2) In the case of an order passed by 
the District Collector to the Commis- 
sioner, and 

-(3) In the case. of an order passed by 


any other officer to such authority. as the. 
Government may specify in this behalf ` 


and the decision-of the Government, 
Commissioner or such authority shall 
subject..to the provisions of.sub-cl, (11) 
be final.”. 

“Sub-cl. (11) of- el. 45:— 

The >- Commissioner may, 


amine the records of. any. order passed 
by a subordinate authority under the pro- 
visions of this clause, for the purpose of 
satisfying himself as to the legality or 
to the propriety of such order, and may— 

` (a) confirm, i no or set: aside tha 
‘order _ ag ae i 
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tor. The District Collėctor dismissed the- - 
appeal: The lst Respondent preferred a 


revision to. 


‘the Commissioner, so that the 


either suo’ 
motu or on‘application, call for and ex- . 


:this appeal and set: aside the 
-. of the learned Judge, The- result is: that 
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(b) imposed any’ -penalty or set aside, 
reduce, confirm or enhance the penalty 
imposed by the order; 
(c) remit the case to the authority which 


.made the order orany other authority 


directing such further action or enquiry 
as Commissioner considers proper in ne 
circumstances of the case; or 


{d) pass such other order as the Gon 


. missioner may deem fit: 


Provided that no application uder this 


- sub-clause shall be entertained after the 


expiry ef 60 days from the date of ser- 
vice of the order against which the ap- 
plication is made: 


Provided further that no order to the 
disadvantage of a person shall be pass- 
ed under this sub-clause unless the per- 
son concerned is given an opportunity of 
making any representation which he may 
wish to make against such order”. 


- From sub-cl. (10), it will be seen that the 
Government is treated as the Appellate 


Authority vis-a-vis an order passed by 
Commis- 
sioner is treated as an authority sub- 
ordinate to the Government. Consistent 
with this, is the provision in sub-cl. (11) 


. which we have already quoted. That con- 
‘fers a right of revision on the Govern- 


ment, or alternatively, on the Commis- 
sioner. The scope and the ambit of this 
power of revision provided by the clause, 


. is to examine the records of any order 
‘passed by a subordinate authority. ‘The 


revisional power conferred on the Gov- 
ernment or on the Commissioner extends, 

in the case of either of them. to examina- 
flon of the records of any order passed by a 
subordinate authority. The Commissioner 
being an authority subordinate to thej 
Government, the Government’s right: of 


‘revision, in our view, extends to examin- 


ing the order of the Commissioner. This 
aspect of the matter has now been clari- 
fied by the amendment effected to sub- 
ci. (11) of cl. 45, and a provision separate- 


ly inserted by cl. 71 of the Order, pro- 


viding for a right of revision by the Gov- 


‘ernment in respect of orders passed by 
‘the Commissioner, or any other subordi- 


nate authority. In the view that we take, 
the judgment of the learned Judge can- 
not be sustained. 


3. The learned single J udge had fol- 


Jowed a prior decision of his, in Chandra- 
valli v. State of Kerala (1975 Ker LT 639). 
“For reasons 


noticed already, we cannot 
accept the’ decision. ‘as: -correct. We allow 
judgment 
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O. P. 2303 of 1975 will stand dismissed, 
There will be no order as to costs. 
Appeal allowed, 
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FULL BENCH 


V. P. GOPALAN NAMBIYAR C. J., 
P. SUBRAMONIAN POTI AND 
G. BALAGANGADHARAN NAIR JJ. 


Mammoo, Petitioner v. State of Kerala 
and another, Respondents. 


Criminal Misc. Petns. Nos. 771 and 779 
of 1979 D/- 30-8-1979. 


(A) Telegraph Act (1885), S. 16 (1) — 
—- Powers under — Exercise of, by Dis- 
trict Magistrate — Administrative and 
not judicial in nature — Revision against 
his order to Sessions Judge — Not 
maintainable — District Magistrate 
does not function under Sec. 16 (1) as 
Criminal Court — (Criminal P. C. (1974), 
Sec. 397; Electricity Act (1910), Sec. 51; 
Words & Phrases — Criminal Court), 


The District Magistrate exercising 
powers under S. 16 (1) of the Telegraph 
Act (1885) is not an “inferior Criminal 
Court”, The order of the District Magis- 
trate under Sec. 16 (1) is not an order of 
a Criminal Court and therefore, is not 
revisable by the Sessions Judge under 
Section 397 Criminal P. C. Case law dis- 
cussed, (Paras 13, 15) 


The term “Criminal Court” is not de- 
fined in the Cr. P, C. Sec. 6 of the Code 
defines the classes of Courts and Execu- 


tive Magistrate is one such. This does 
not however, mean that in 
any and every case where he func- 


tions he does function only as a Court. 
Where he functions administratively 
and passes an order which is not judi- 
cial, he does not function as a Court. It 
cannot be said that irrespective of the 
nature of the functions exercised by the 
District Magistrate under the Telegraph 
Act, he must be taken to be exercising 
functions of a Court since the District 
Magistrate is one of the Executive Magis- 
trates constituted under the Code of Cri- 
mina] Procedure. (Para 10) 


If the authority is not to exercise his 
functions judicially and is acting as an 
executive or administrative authority it 
would not be a court. The = enquiry 
under Sec. 16 (1) by the District Magis- 
trate is in the nature of a ministerial 
enquiry. There is no question of calling 
for evidence, sifting such evidence and 
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coming to a judicial decision thereon, 
No doubt Sec. 16 (1) provides that in 
granting permission to the Telegraph 
Authority, the District Magistrate is to 
exercise his discretion. Of course even 
in passing an executive order there is 
need for exercise of discretion and that 
need not render his proceedings judicial 
in character. The discretion has to be 
judicially exercised. but that is different 
from judicially deciding an issue. 
(Paras 12, 13) 
Under the Code the exercise of any 
power other than executive or adminis- 
trative is not envisaged in the case of an 
Executive Magistrate functioning under 
any statute other than the Code. If so, 
the District Magistrate functions under 
Section 16 (1) of the Telegraph Act only 
as an administrative or executive autho- 
rity and exercise of his discretion under 
S. 16 (1) is only that incidental to an ex- 
ecutive or administrative exercise. His 
decision is not that of a court much less 
that of a Criminal Court. (Para 15) 
The function of the District Magistrate 
under Sec. 16 (1) of the Telegraph Act is 
not of a criminal character and the Dis- 
trict Magistrate is only granting permis- 
sion to the authority to proceed with its 
work and does not by himself impose any 
punishment or penalty. Therefore apart 
from the fact that the District Magis- 
trate does not function as a Court even 
assuming that he was so functioning he 
cannot be said to be functioning as a 
Criminal Court. (Para 16) 


(B) Criminal P. C. {1974}, Ss. 3 (4), T— 
Executive Magistrates and Judicial 
Magistrates — Powers and functions — 
Nature and scope. 


The functions exercisable by the Ex- 
ecutive Magistrates under the Code of 
1973 are not necessarily executive. They 
are invested with judicial functions also 
under the Code. His functions under the 
Code may be executive, administrative 
or judicial. But when acting under any 
law other than the Cr. P. C. the Execu- 
tive Magistrate can exercise only execu- 
tive or administrative functions. Simi- 
larly, when Judicial Magistrates are 
called upon to act under the provisions 
of any law other than the Code their 
functions are to be only judicial in cha- 
racter, This is the new scheme brought 
about by Sec. 3 (4) Cr. P. C. 

(Para 7) 

Cases Referred : Chronological Paras 
AIR 1978 SC 1: 1978 Cri LJ 1 11 
1970 Ker LT 872: AIR 1972 Ker 47 Ea 
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AIR 1966 Ker 11: 1966 Cri LJ 26 (FB) 16 
AIR 1964 Mad 185: 1964 (1) Cri LJ 519 


10 
AIR 1962 SC 574: 1962 (1) Cri LJ 507 
10, 16 


(1892) 1 QB 431: 66 LT 513, Royal Aqua- 
rium and Summer and Winter Garden 
Society v. Parkinson 14 
T. P. K. Nambiyar, P. G. Rajagopalan 

and John Joseph, for Petitioner; Addl. 

Advocate Genera] and N. Raghavan 

Kurup, for Respondents. 


SUBRAMONIAN POTI J. :— Is the Dis- 
trict Magistrate exercising powers under 
S. 16 (1) of the Indian Telegraph Act, 
1885 an ‘inferior Criminal Court and is 
the order of such District Magistrate re- 
visable by the Sessions Judge under 
S. 397 of the Code of Criminal Proce- 


dure? This is the issue which calls for 
determination in these petitions. A 
learned single Judge before whom the 


matter came up referred the matter to 
the Division Bench in view. of the im- 
portance of the question and on a refer- 
ence by the Division Bench the matter 
is now before the Full Bench. 


2. The petitioners in these petitions 
filed under Section 482 of the Code of 
Criminal Procedure seek to set aside 
the order passed by the Sessions Judge, 
Tellicherry in two Criminal Revision 
Petitions and seek directions from this 
Court to the Sessions Judge to en- 
tertain the petitions on his file and to 
dispose them on merits. 


3. There was a proposal by the Kerala 
State Electricity Board to construct and 
lay a 110 K. V. double circuit Transmis- 
sion line to a private company, tapping 
the existing Cannanore-Kasaragode 110 
K. V. line at Kattampally. The proposal 
envisaged the said line crossing over the 
property of the petitioners in the two 
eases. Both the petitioners filed petitions 
before the Assistant Executive Engineer 
of the Board who was concerned with 
the said work requesting him to avoid 
the properties of the petitioners in draw- 
ing the line. It was suggested that there 
were alternate routes through which 
the line could be taken, In view of such 
objection by the two petitioners the As- 
sistant Executive Engineer concerned 
moved the District Magistrate, Cannaore 
under Section 16 (1) of the Indian Tele- 
graph Act for permitting him to exer- 
cise powers under Section 10 of the Act. 
The petitioners objected to this. The 
District Magistrate passed an order on 
19-5-1979 giving permission to the first 
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respondent in these two petitions, the 
Assistant Executive Engineer, to exercise 
the powers mentioned in Sec. 10 of the 
Indian Telegraph Act in respect of the 
lands of the petitioners. 

4. Against the orders of the District 
Magistrate the petitioners preferred Cri- 
minal Revision Petitions to the Sessions 
Judge, Tellicherry. The Criminal Revi- 
sion Petitions were not numbered. They 
were heard on the objection by the first 
respondent that no Revision lay to the 
Sessions Judge against an order of the 
District Magistrate passed under S. 16 (1) 
of the Indian Telegraph Act. The Ses- 
sions Judge accepting the said objection 
held that in both the cases the Revision 
Petitions were not maintainable and re- 
jected them. This Court has been ap- 
proached to invoke the exercise of inhe- 
rent powers to compel the Sessions 
Judge to re-entertain the petitions on his 
file, for, according to the petitioners the 
Revisions were maintainable before the 
Sessions Judge and by refusing to enter- 
tain them prejudice has been caused to 
the petitioners, 


5. Sec. 51 of the Indian Electricity 
Act, 1910 enables the State Government 
to confer upon any public officer, licensee 
or any other person engaged in the busi- 
ness of supplying energy to the public 
under the Indian Electricity Act, any of 
the powers which the Telegraph autho- 
rity possesses under the Indian Telegraph 
Act, 1885 with respect to the placing of 
telegraphic lines and posts. That such 
power has been conferred upon the first 
respondent in these petitions and in pro- 
posing to draw the line and placing the 
posts he was exercising such power is 
not in controversy. Though the power 
exercised by him is as such authority 
under Section 51 of the Indian Electri- 
city Act read with the provisions of the 
Indian Telegraph Act, for the sake of 
convenience we are referring in this 
judgment to his power as that under the 
Indian Telegraph Act. 


6. Section 10 of the Indian Telegraph 
Act, 1885 empowers the Telegraph autho- 
rity to place and maintain a telegraph 
line under, over, along or across and 
posts in or upon any immoveable pro- 
perty. It may not be necessary to refer 
to the proviso in that Section at the mo- 
ment. Section 16 of the said Act deals 
with exercise of powers conferred by 
Section 10. It may not be necessary for 
our purpose to refer to sub-secs. (3) to 
(5) of that Section. Sub-sections (1) and 
(2) of Section 16 read thus: 
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“16.. Exercise of powers conferred:by. . 
Section 10, and. disputes as to compensa- 
. tion, in case of property: other than : that 


CALR. 


. 7.. The.. funetions exercisable by :thas. 
- Executive Magistrates: under the .Code of 
1973- are not necessarily executive. They > 


of a local authority— (1).If the exercise 
of the powers mentioned in Section 10 in 
respect of property referred to in cl. (d) 


of that section is resisted or obstructed, 


the District Magistrate may, in his dis- 
cretion, order that the telegraph autho- 
rity shall be permitted to exercise them, 


(2) If, after the making of an order 
under sub-section (1), amy person resists 
the exercise of those powers, or having 
control over the property, does not give 
all facilities for their being exercised, 
he shall be deemed to have committed 
an offence under Section 183 of the 
Indian Penal Code.” l 


At the time the Indian Telegraph Act 
came into force in 1885 the executive 
and judicial functions were exercisable 
by the District Magistrate and there was 
no 
ecutive and Judicial. Under the Code of 
Criminal Procedure 1973 which replac- 
ed the Code of 1882 a District Magistrate 
is an executive Magistrate appointed by 
the State Government to be the District 
Magistrate of the District. Article 50 of 
the Constitution of India envisages steps 
being taken to separate the judiciary 


from the executive in the public services’ 


of the State. This directive principle was 
implemented in regard to Magistracy by 
the provisions of the Code of Criminal 
Procedure. Section 6 of the Code defin- 


ed the classes of Criminal Courts in every . 


State. Besides the High Courts and the 
Courts constituted under any law other 
than the Criminal Procedure Code there 
was.to be in every State four classes of 
Criminal Courts and they are: 


1. Court of Session, 


2. Judicial Magistrates of the 
Class, and in metropolitan area, Metro- 
politan Magistrate, 


3. Judicial Magistrates of the Second 
Class, and 

4, Executive Magistrates. 
A Judicial Magistrate of the First Class 
was to be appointed in every District to 
be the Chief Judicial Magistrate. All ex- 
cepting the Executive Magistrates were 
to be appointed by the High Court. The 
Executive Magistrates were to be ap- 
pointed by the Government, The powers 
exercisable by the Executive Magistrates 
and by the other classes of Criminal 
Courts- under the provisions of the Code 
were also defined in the Code, 


‘under the Code. Under 


classification of Magistrates as Ex- 


First 


are invested with judicial functions als 
Section: 133 of 
the Code Executive Magistrates have the 
power to order the removal of nuisance, 
Under Section 145 of the Code they have 
power, to determine dispute concerning 
land or water ifsuch dispute is likely to 
cause breach of the peace.. Evidently 
therefore the functions of the Executive 
Magistrates while acting under the Code 
are not necessarily executive. But when 
acting under any law other than the 
Code the Executive Magistrates could ex- 
ercise only executive or administrative 
functions. Similarly when . Judicial 
Magistrates were 
under the provisions of any law other 
than the Code their functions are ta be 
only judicial in character. This is the 
new scheme brought about by Sec. 3 (4) 
of the Code of Criminal Procedure. That 
reads as follows: 


“3 (4). Where, under any law, other 
than this Code, the functions exercisable 
by a Magistrate relate to matters— 


(a) which involve the appreciation or 
sifting of evidence or the formulation of 
any decision which exposes any person to 
any punishment or penalty or detention 
in custody pending investigation, inquiry 
or trial or would have the effect of send- 
ing him for trial before any Court, they 
shall, subject to the provisions of this 
Code, be exercisable by a Judicial Magis- 
trate; or - 


(b) which are administrative or ex- 
ecutive in nature, such as, the granting 
of a licence, the suspension or cancella- 
tion of a licence, sanctioning a prosecu- 
tion or withdrawing from a prosecution, 
they shall, subject as aforesaid, be ex- 
ercisable by an Executive Magistrate.” 
The sub-section indicates that a Judicial 
Magistrate when acting under any law 
other than the Code can exercise func- 
tions which (1) involve the appreciation 
or sifting of evidence (2) involve the for- 
mulation of any decision which exposes 
any person to any punishment or penalty 
or detention in custody or (3) involve any 
decision that would have the effect of 
sending any person for trial before any 
court. That sub-section also indicates 
that when an Executive Magistrate ex- 
ercises powers under any law other than 
fhe Code the functions 


him are administrative or executive in 


called upon to acti 


exercisable by 


nature. This is illustrated by reference - 
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-to functions such ‘as grant, suspension or 
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cancellation of licences and. sanctioning. - 


of or withdrawing from prosécutions. An 
Executive Magistrate cannot: after the. 
commencement of. operation of the Code 
.of-1973, exercise any function other than: 
that of an administrative or -executive 
nature while functioning outside the 
purview of the Code of Criminal Proce- 


dure. We have already indicated that his . 


functions under. the Code may be execu- 
tive, administrative or judicial. 


8. Section 397 of the Code of 1973 
confers revisional power on the High 
Court and the Sessions Judge. We are 
concerned in these cases only with the 
scope of revisional power of the Ses- 
sions Judge. Such power may be exercis- 
ed to call for and examine the regularity 
of any proceeding before any inferior 
criminal court within its jurisdiction for 
certain purposes and the powers also 
include direction to suspend the execu- 
tion of any sentence or order. The Ses- 
sions Judge could therefore seek to re- 
vise the proceeding of inferior criminal 
courts. Naturally a doubt may arise whe- 
ther an Executive Magistrate constitut- 
ed under Section 6 is a court inferior to 
the Sessions Judge. The explanation to 
Section 397 of the Code provides that all 
Magistrates, whether executive or judi- 
cial shall be deemed to be inferior to the 
Sessions Judge for the purpose of Sec- 
tion 397 as also Section 398. Therefore 
the controversy could only be whether 
any proceeding is that of a criminal 
court. Naturally therefore the question 
that we need concern ourselves with in 
this case is whether the order of the Dis- 
trict Magistrate functioning under Sec- 
tion 16 (1) is an order of a criminal court, 
If it is not no revision lay to the Sessions 
Judge under Section 397 of the Code. Of 
course if it is shown to.be a proceeding 
of the criminal court revision would 
necessarily be entertainable. 


’ 9, The term ‘criminal court’ is not de- 
fined in the Code of Criminal] Procedure 
1973. We have to examine whether the 
District Magistrate who functioned in 
this case so functioned as a court and if 
he did function as a court whether that 
was as a criminal court. 


-10. Section 6 of the Code defines the 
classes of courts and Executive Magistrate 
is one such. Should that mean that in any 
and every case where he functions he 
does function only as a court. Should it 
be said that even where he functions ad- 
ministratively and passes an order which 
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is not judicial) he functions as:a court. 


We think not. When an Executive Magis-! 


trate . exercises functions which are 
purely of .an administrative or executive 
character he does not: perform the role 
of a court. We cannot. accede to the ex- 
treme position canvassed by learned 
counsel for the petitioners in these cases 
irrespective of the nature of the 
functions exercised by the District Magis- 
trate under the Indian Telegraph Act, 
he must be taken to be exercising func- 
tions of a court since the District Magis- 
trate is one of the Exective Magistrates 
constituted under the Code of Criminal 
Procedure. Refuting such a contention 
which seems to have been urged before 
it the Madras High Court in Subra- 
moniam v. Commr., of Police, AIR 1964 
Mad 185 observed at para 7 of its judg- 
ment thus: 


“To constitute a criminal Court it is 
not sufficient that it is one of the Courts 
mentioned in Sec. 6, Criminal Proce- 
dure Code. It must be acting as a crimi- 
nal court. The Magistrate may be acting 
under his executive or administrative 
capacity or under the powers conferred 
on him by some other law. These pro- 
ceedings are not that of a Court and are 
not revisable. The Magistrate should be 
acting as a Court and the proceeding 
that is sought to be revised should be a 
judicial proceeding. Under the Code, the 
Magistrate is empowered to act judicially 
as well as in his administrative capacity. 
The orders that can be revised are those 
that are passed in judicial proceedings. 
“judicial proceedings” is defined in Sec- 
tion 4 (m) Criminal Procedure Code as 
including any proceeding in the course 
of which evidence is or may be legally 
taken on oath. The definition is an inclu- 
sive one. Under “judicial proceeding” the 
acts of the Court are passed judicially, 
that is after hearing the parties, and 
which affect the rights of parties will be 
included.” 

The Supreme Court had occasion to 
consider whether a Magistrate acting 
under Section 234 of the Ajmer Mer- 
wara Municipalities Regulation, 1925 
was acting as an inferior Criminal Court 
to the High Court within the meaning 
of Section 439 of the Code of Criminal 
Procedure 1898 corresponding to Sec- 
tion 397 of the 1973 Code. The proceed- 
ings that were initiated before the Magis- 
trate were merely proceedings for re- 
covery. of expenses incurred by reason 
of the refusal to comply with the requi- 
sition issued to a party by the Munici- 
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pal Committee. The nature of the en- 
quiry contemplated by Section 234 was 
therefore very limited and partook only 
of the character of ministerial enquiry 
and not a judicial enquiry. Dealing with 
this the Supreme Court in Dargah Com- 
mittee Ajmer v. State of Rajasthan, AIR 
1962 SC 574 observed in para 6 of its 
judgment thus: 


“In any event it is difficult to hold 
that the Magistrate who entertains the 
application is an inferior criminal court. 
The claim made before him is for the re- 
covery of a tax and the order prayed for 
is for the recovery of the tax by distress 
‘and sale of the moveable property of 
the defaulter. If at all, this would at 
best be a proceeding of a civil nature 
and not criminal. That is why, we think, 
whatever may be the character of the 
proceeding, whether it is purely minis- 
terial or judicial or quasi-judicial, the 
Magistrate who entertains the applica- 
tion and holds the enquiry does so be- 
cause he is designated in that behalf and 
so he must be treated as a persona desi- 
pnata and not as a Magistrate function- 
ing and exercising his authority under 
the Code of Criminal Procedure. He can- 
not therefore be regarded as an inferior 
criminal court. That is the view taken 
by the High Court and we see no reason 
to differ from it.” 


Evidently the Supreme Court was not 
prepared to hold that in every case 
where a Magistrate constituted under 
the Code of Criminal Procedure func- 
ions he functions as a court. 


11. The Criminal Procedure Code 1872 
contained a definition of the term ‘crimi- 
nal court’ though in the later Codes such 
definition does not appear. In Act 10 of 
1872 ‘criminal court’ is defined to mean 
and include every Judge or Magistrate 
or body of Judges or Magistrates inquir- 
ing into or trying cases or engaged in 
any judicial proceedings. “Judicial pro- 
ceeding” is defined in Section 4 (m) of 
the Code of Criminal Procedure, 1898 
thus: 

“4 (m) ‘judicial proceeding’ includes 
any proceeding in the course of which 
evidence is or may be legally taken on 
oath.” 

That if a court exercise judicial func- 
tions it acts as a Court is indicated in 
Thakur Das v. State of M. P., AIR 1978 
SC 1. The question the Supreme Court 
was called upon to decide in that case 
was whether the judicial authority con- 
stituted by the State Government under 
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Section 60 of the Essential Commodities 
Act to hear appeals against the order of 
confiscation that may be made by the 
licensing authority under Section 6-A is 
an inferior criminal court subordinate to 
the High Court and amenable to the Re- 
visional jurisdiction of the High Court, 
Referring to this question the Supreme 
Court observed: 


“The Full Bench answered the first 
question in the affirmative. While sum- 
ming up its conclusion, the Court held 
that when a judicial authority like an 
officer who presides over a court is ap- 
pointed to perform the functions, to 
judge and decide in accordance with law 
and as nothing has been mentioned about 
the finality or otherwise of the decisions 
made by that authority, it is an indica- 
tion that the authority is to act as a court 
in which case it is not necessary to men- 
tion whether they are final or not as all 
the incidents of exercising jurisdiction 
as a Court would necessarily follow. We 
are in broad agreement with this conclu- 
sion. 


12, We think it may not be necessary 
for the purpose of this case to define in 
what all circumstances an authority 
functioning under a statute must be 
faken to function as a court. Suffice to 
say that if the authority is not to exer- 
cise his functions judicially and is acting 
as an executive or administrative authority 
it would not be a court. Thus if in this 
case we find that the functions exercis- 
able by the District Magistrate are not 
judicial and the process by which such 
authority reaches the decision is not 
any judicial process he would not be 
functioning as a court. 


13- The scheme of the Indian Tele- 
graph Act may now be adverted to, Sec- 
tion 10 of the Act, as already indicated. 
gives the Telegraph authority power to 
place and maintain telegraph line in or 
upon any immovable property. The pro- 
viso indicates that such power is to be 
exercised only for telegraph established 
or maintained by the Central Govern- 
ment or to be so established and main- 
tained, that the Central Government ac- 
quires only the right of user, that in the 
ease of local authority the exercise has 
to be with permission of that authority 
and that in the exercise of such power 
as little damage as possible is to he 
caused. These are in the nature of re- 
strictions in the exercise of the power 
and do not restrict the discretion to 
determine the property over which the 
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lines are to pass or posts are to be erect- 
ed. That discretion is in the telegraph 
authority. If he is resisted or restricted 
he seeks permission from the District 
Magistrate whose adjudication does not 
cover the question whether a line is to 
be drawn over any specific item of pro- 
perty or whether posts are to be erect- 
ed or not in any specific item of pro- 
perty. Section 16 does not indicate that 
as within the power of the District 
Magistrate. The enquiry by the District 
Magistrate would be in the nature of a 
ministerial enquiry. There is no ques- 
tion of calling for evidence, sifting such 
evidence and coming to a judicial deci- 
sion thereon. In the event such judicial 
decision on issues was contemplated by 
Sec. 16 (1) there would necessarily have 
been indication in the section as to the 
issues that could be so considered and 
judicially disposed of by the District 
Magistrate. No doubt Sec. 16 (1) pro- 
vides that in granting permission to the 
Telegraph Authority the District Magis- 
trate is to exercise his discretion. Of 
course even in passing an executive 
order there is need for exercise of dis- 
cretion and that need not render his pro- 
ceedings judicial in character. The dis- 
cretion has to be judicially exercised, but 
that is different from judicially deciding 
an issue. We are referring to this parti- 
cularly because learned counsel for the 
petitioners in these cases Sri T. P. Kelu 
Nambiyar relies on the Full Bench deci- 
sion of this Court in Bharath Plywood 
and Timber (Pvt.) Ltd. Products v. 
Kerala State Electricity Board. 1970 Ker 
LT 872, in support of his case that the 
District Magistrate functioning under 
Section 16 (1) has to reach a judicial 
decision. The provisions of the Indian 
Telegraph Act read with 5. 51 of the 
Electricity Act were challenged as wun- 
constitutional before the Full Bench, an- 
swering the contention that Section 16 
enables the District Magistrate to arbi- 
trarily act the court noticed in para 23 
of its judgment thus: 


“It is clear from the wording of S. 16 
and particularly from the expression 
“the District Magistrate may, in his dis- 
cretion”, that an order will not be forth- 
coming automatically. A District Magis- 
strate may in his discretion in a given 
case refuse or decline to pass an order 
that the telegraph authority shall be 
permitted to exercise the powers. The 
wording is significant. The District 
Magistrate does not grant permission to 
the authority. But he orders that the 
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authority “shall be permitted”. The dis- 
cretion conferred by the section on the 
District Magistrate is certainly a judicial 
discretion and in cases where the Dis- 
trict Magistrate refuses to pass an order 
that the telegraph authority shall be per- 
mitted to exercise the powers mentioned 
in Section 10, it is inconveivable that 
the telegraph authority may, notwith- 
standing such refusal, continue to exer- 
cise such powers. The wording of the 
section is thus itself indicative of the 
fact that in cases of resistance or ob- 
struction the District Magistrate will 
have to decide whether the authority 
should be permitted or not to exercise 
the powers under Section 16 of the Tele- 
graph Act. This necessarily means that 
the Telegraph authority cannot override 
or ignore the resistance or obstruction 
and continue to exercise the powers 
under S. 10 notwithstanding such resist- 
ance or obstruction. It follows that, when 
an owner or occupier resists or ob- 
structs the exercise of the power under 
Section 10, the telegraph authority will 
have to approach the District Magistrate 
for an order under sub-section (1) of 
Section 16 and can exercise the power 
under S. 10 only in cases where the Dis- 
trict Magistrate deems it fit to pass an 
order that he shall be permitted to do 
so. The power conferred by Sec. 10 is 
thus a conditional power; conditional on 
an order being passed under S. 16 (1) 
by the District Magistrate that the au- 
thority may be permitted, in case of re- 
sistance or obstruction, to exercise the 
power. This is so not only in regard to 
a telegraph authority but to the public 
officer or any other person authorised 
under the Electricity Act. 


We are fortified in this view by what 
is provided by sub-section (1) of S. 16. 
If the telegraph authority has the 
power, notwithstanding the resistance or 
obstruction, to exercise the powers 
under Section 10, the resistance or ob- 
struction by the owner or occupier, we 
conceive, would be an offence under Sec- 
tion 186 of the Indian Penal Code. That 
section makes voluntary obstruction to 
any public servant in the discharge of his 
public functions an offence, and such an 
offence is punishable with imprisonment 
of either description for a term which 
may extend to three months or with fine 
which may extend to five hundred 
rupees, or with both.” 


We cannot read this to mean that in 
reaching the decision the District Magis- 


‘24 Ker, 


ings are judicial proceedings. . 


14. Reference may be made in this 
` context to the decision, in Royal Aqua- 
rium and Summer and Winter Garden 
Society v. Parkinson, (1892) 1 QB 431, 
Fry L. J. said thus: 


“It seems to me. that the sense in 
which the word “judicial” is used in that 
sargument is, this: it is used as meaning 
that the proceedings are such as ought 
. to be conducted with the fairness and 
impartiality which characterise proceed- 
ings in courts of justice, and are. proper 
to the functions of a Judge, not that 
the members of the supposed body are 
members of a Court.” 

In the same decision Lopes L J. 
thus : 

“The word “judicial” has two mean- 
ings. It may refer to the discharge of 
duties exercisable by a Judge or by Jus- 
tices in Court, or to administrative duties 
which need not be performed in court, 
but in respect of which it is necessary 
to bring to bear a judicial mind — that 
is, a mind to determine what is fair and 
just in respect of the matters under con- 
sideration.” 


15. Apart from what we have indi- 
cated in the above discussion there is a 
weightier reason why we cannot’ hold 
jthat the District Magistrate acting under 
the Indian Telegraph Act is acting as a 
court. We have already adverted to 
Sec. 3 (4) of the Code of Criminal Proce- 
dure. Under the Code the exercise of 
any power other than executive or 
administrative is not envisaged in the 
case of an executive Magistrate . func- 
tioning under any statute other than the 
Code. If so the District Magistrate 
functions in this case only as an admin- 
istrative or executive authority and the 
exercise of his discretion under Sec- 
tion 16.(1) is only that incidental to an 
_lexecutive or administrative exercise. 
His decision is not that of a court much 
less that of a Criminal Court as we will 
“presently show. 


16. We have iready indicated that 
‘the term “criminal court” has ‘not 
defined. Section 211 ‘of the Indian 
Penal Code concerns- filing of false 
charge of offence made with intent to 
- injure. That section provides that who- 
ever with intent to cause injury to any 
person, ‘institutes or causes to be insti- 


said 


tuted any criminal proceedings against 


‘that person, or falsely charges any per- 
' gon with having. committed: an . offence 
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knowing that there is no just or lawful 
ground for such proceedings or, against 
that person, shall be punished with im- 
prisonment, of either: description for-a 
term which may extend to two years or 
with fine, or with both. “Criminal Pro- 
ceeding” ‘in that context necessarily re- 
fers to proceeding concerning the com- 
mission of an offence. In Albert v. Stata 
of Kerala, AIR 1966 Ker 11 (FB), this 
Court observed that when a man sets 
the criminal law in motion against a per- 
son by giving information to the polica 
that that person has committed a cogniz- 
able offence he institutes a criminal pro- 
ceeding against that person within the 
meaning of Section 211 of the Indian 
Penal Code. Section 397 of the Code of 
Criminal Procedure itself indicates that 
pursuant to the taking up of a revision 
under that section the court may direct 
that the execution of any order or sen- 
tence be suspended, and if the accused 
is in confinement, that he be released on 
bail or on his own bond. It further in- 
dicates that the revision is taken up for 
the purpose of satisfying itself as to the 
correctness, legality or propriety of any 
finding or order. In the decision of the 
Supreme Court in Dargah Committee — V, 
State of Rajasthan, AIR 1962 SC 574, 

the Supreme Court considered the prò- 
ceedings by a Magistrate under S. 234 
to be proceedings of a civil nature. That 
was because though it was a Magistrate 
constituted as a Court under the Coda 
of Criminal Procedure that was. func- 
tioning such function was not of a cri- 
minal nature. On a consideration of all 
facts and circumstances we find that thel. 
functions of the District Magistrate 
under S. 16 (1) of the Indian Telegraph 
Act is also not of a criminal character 
as the District Magistrate is only grant- 


ing permission to the authority to pro- 


ceed with its-work and does not by him- 
self impose any punishment or penalty. 
Therefore apart from the fact that the 
District Magistrate does not function as 
a court even assuming that he was so 
functioning he cannot be. ‘said to-,be 
functioning as a Criminal Court. 


17. Had we found that the District 
Magistrate was functioning as a ‘Crimi- 
nal Court we would have had to exa- 
mine the further question whether, if-so, 


„it. could nevertheless be said that he was 


functioning .as persona designata and for 
that reason no. revision would lie to the 
Sessions Judge. But in view of our find- 
ing that the District Magistrate was not 
an . inferior . Criminal 
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Court it ‘necessarily follows -that S.. 397 
would not enable the party said to be 
aggrieved by the proceedings of the 
District Magistrate to invoke the re- 
visional power of the Sessions Judge. 
Therefore, - we are not prea- 
nouncing on the questioning whether in 
the exercise of his functions the District 
Magistrate was acting as persona desig- 
nata. 


18- It has been urged before us by 
the learned Additional Advocate General 
Sri. T. C. N. Menon that these petitions 
must fail also for the reason that in 
these cases there is no justification, to 
exercise the inherent power of this 
Court under Section 482 of the code of 
Criminal Procedure for more reasons than 
one. It is said that resort has been made 
to the Sessions Judge invoking his revi- 
sional power and when once that has 
been done resort to the High Court by 
way of revision is not (competent?). It is 
said that the court . would not normally 
exercise its inherent power under such 
circumstances. It is further contended 
by the learned Additional Advocate Gene- 
‘ral that inherent power could be invok- 
ed only if the court is satisfied that 
there is abuse of process of court or the 
court feels the ends of justice would call 
for interference by this Court. Accord- 
ing to counsel there is no scope to find 
so in the circumstances of the case. 
Now that we are one with the learned 
Sessions Judge in holding that the revi- 
sion would not lie under S. 397 of the 
Code there is no need to go into the 
question of propriety of exercise under 
Section 482 of the Code of Criminal Pro- 
cedure. . 

The result is that the petitions are dis- 
missed. But in the circumstances of the 
case we en the parties to suffer costs. 
- Petitions simi. 
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in occupation of land on: 11-4-1957 but 
dispossessed before -1-1-1970 —— Not 
entitled to relief. under. S. -13-A, AIR 
1977 Ker 123 (FB) Overruled. — 

Section 13A requires-two conditions 
to be satisfied by a person who asks for 
restoration of possession. Firstly he 


must have been dispossessed of the. land 
„în his occupation on or after Ist April 


1964. and secondly such person should 
have been a tenant under the Act as 
amended at the time of such disposses- 


sion. Under Section 7B (1) a person will 


be deemed tenant if he satisfies three 
conditions, namely (a) he was having 
Occupation on the date of the. commence- 
ment of the Kerala Land Reforms (Am- 
endment) Act; (b) the occupation must 
be on the basis of a registered deed pur- 
porting to be a lease deed granted by a 
person who was not competent to lease 
the land or had no right over the land 
and (c) he or his predecessor was in oc- 
cupation on the 11th April, 1957 on the 
basis of that deed. All these three con- 
ditions are cumulative, the absence of 
any one being fatal to the claim for 
deemed tenancy. It is not enough that 
the person claiming the benefit came 
into possession on. the basis of a regis- 
tered lease deed. from a person not com- 
petent to execute it and that he was in 
occupation of such land on lith April 
1957. He must continue to be in occu- 
pation and ‘be in occupation on the date 
of the “commencement of the Kerala 
Land Reforms Act, 1969, i e. 1-1-1970. 
If he is notin occupation on 1-1-1970 he 
does not satisfy the qualification for a 
deemed tenancy. Section 13A does not 


' require or warrant a fictional advance- 
ment of the date of commencement of 


the Act to the date of dispossession. 


' A person dispossessed before 1-1- 


1970 will not be a deemed tenant at all 
under S. 7B and so there is no question of 


treating him as a tenant on the date of 


dispossession. AIR 1977 Ker 123 (FB), 
Overruled. (Paras 3; 5) 
Cases Referred: . Chronological Paras 
1977 Ker LT 180: : AIR 1977 Ker 123 
| (FB) > l 1,5 
1974 Ker LT 787 5 


T R. G. Warrier and K Rama Kumar 
Government Pleader and 
T. C Mohan Das and S. P. eet for 


'. »Respondents,,-. 
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VISWANATHA IVER, J.:—- This case 
has been referred to a larger Full Bench 
as the correctness of the Full Bench 
decision in Vengalath Madathil Taxazhi 
Karnavan v. T. Kunhikrishnan (1977 
Ker LT 180) has come up for considera- 
tion in this case. The simple facts are 
these: In 1952 the karmavan of the 
second respondent herein, executed a 
registered lease deed in favour of the 
petitioner and put him in possession of 
the porperty comprised in it. But this 
lease deed was in contravention of the 
provisions of the Madras Marumakka- 
thayam Act and was held to be invalid 
and without bona fides in a suit filed by 
the second respondent and others for 
partition of this property and other pro- 
perties of the tarwad. Following this the 
second respondent to whom the property 
was allotted in the final decree for par- 
tition applied for and took delivery of the 
property on 21-7-1966. After the passing 
of the Kerala Land Reforms (Amend- 
ment) Act (Act 35 of 1969) the petitioner 
filed an application under section 13A 
of the Act before the Land Tribunal 
alleging that he is a deemed tenant 
under section 7B of the Act and entitled 
to restoration of possession from the 
second respondent. That application 
was dismissed by the Land Tribunal 
upholding the objection of the second 
respondent that the petitioner does not 
satisfy the requirements of section 7B 
to become a deemed tenant. On appeal 
by the petitioner this order of the Land 
Tribunal was confirmed by the Appellate 
Authority. It is against this the re- 
vision petition has been filed. 


2. On behalf of the revision peti- 
tioner it is contended that the subordi- 
nate tribunals have gone wrong in their 
view that the petitioner, not having had 
possession on 1-1-1970, the date of the 
amendment of Act 35 of 1969, is not a 
tenant under section 7B to get restora- 
tion of possession under section 13A 
of the Act. What is contended for is that 
if a person who would have been a 
tenant under the amended Act is dis- 
possessed after 1964 he is entitled to 
restoration and for this the qualification 
to be a tenant under the Amended Act 
has to be deemed satisfied on the date 
of dispossession. 


3. Uninhibited by the decisions to 
which our attention has been invited 
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the matter may be examined in the light 
of the relevant provisions of the Kerala 
Land Reforms Act to find out whether 
this contention is right. Section 13A of 
the Land Reforms Act provides that 
where any person has been dispossessed 
of the land in his occupation on or after 
the Ist of April, 1964, such person 
shall, if he would have been a tenant 
under this Act as amended by the 
Kerala Land Reforms (Amendment) 
Act, 1969, at the time of such disposses- 
sion, be entitled to restoration of pos- 
session of the land. The forum for 
granting relief is, under S. 13A (2) the 
Land Tribunal. The above, section, re- 
quires two conditions te be satisfied 
by a person who asks for restoration of 
possession. Firstly he must have beep 
dispossessed of the land in his occupa- 
tion on or after Ist April 1964 and 
secondly such person should have bee 
a tenant under the Act as amended at 
the time of such dispossession. In this 
case the first condition is satisfied 
because he was dispossessed only on 
21-7-1966. But would he have been a 
tenant on that date under the Amended 
Act? The only provision relied on in 
this respect is section 7B ) ah is 
in the following terms :— 


“7B. Certain persons occupying lands 
under leases granted by incompetent 
persons to be deemed tenants, — (1) 
Notwithstanding anything to the con- 
trary contained in any law, or in any 
contract, custom or usage, or in any 
judgment, decree or order of court, any 
person in occupation of the land of 
another at the commencement of the 
Kerala Land Reforms (Amendment) Act, 
1969 on the basis of a registered deed 
purporting to be a lease deed, shall be 
deemed to be a tenant if he or his pre- 
decessor-in-interest was in occupation of 
such land on the 11th day of April, 1957, 
on the basis of that deed, notwithstand- 
ing the fact that the lease was granted 
by a person who had no right over the 
land or who was not competent to 
lease the land.” 


Under, this provision a person will be 
a deemed tenant if he satisfies three 
conditions, mamely (a) he was having 
occupation on the date of the commence- 
ment of the Kerala Land Reforms 
(Amendment) Act, (b) the occupation 
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must be on the basis of a registered 
deed purporting to be a lease deed 
granted by a person who was not com- 
petent to lease the land or had no 
right over the land and (c) he or his pre- 
decessor was in occupation on the llth 
April, 1957 on the basis of that deed. 
All these three canditions are cumulative, 
the absence of any one being fatal to 
the claim for deemed tenancy. It is 
mot enough that the person claiming the 
benefit came into possession on the basis 
of a registered lease deed from a person 
not competent to execute it and that he 
was in occupation of such land on lith 
April 1957. He must continue to be in 
occupation and be in occupation on the 
date of the commencement of the Kerala 
Land Reforms Act, 1969, i.e. 1-1-1970. 
If he is not in occupation on 1-1-1970 he 
does not satisfy the qualification for a 
deemed tenancy. 


4. Sestion 13A does not provide for 
reading the definition of a tenant in a way 
different from what it plainly means. 
What it says is only that if the set of 
facts, which would make a person a ten- 
ant under the Act as amended by Act 35 
of 1969 exists on the date of the dis- 
possession then that person is entitled to 
restoration of possession. To put it in an- 
other way in considering whether a per- 
son is entitled to relief under S. 13A, 
one is not entitled to understand the 
definition of tenant in a different way; or 
to make a person a deemed tenant 
reckon the commencement of the provi- 
sion or the Amending Act with reference 
to a date earlier than the date on which 
the provision or Act actually came into 
force. Occupation as on a later date 
which alone will make a person a deem- 
ed tenant, is not allowed to be dispens- 
ed with in considering whether Sec- 
tion 13A will apply. The object and 
purpose of the Act is only to give relief 
to those persons who would be tenants 
under the Amending Act (on the date 
of dispossession). Various types of re- 
lationship with certain incidents have 
been declared to constitute a tenancy 
under the Amending Act. For instance 
the definition of Kanam, Kanam-Kuzhi- 
kanam, Kuzhichuvaippum Kudiyiruppum, 
Ottikuzhikanam, etc. have all under- 
gone change or have been newly intro- 
duced by the Amending Act 35 of 1969 
and declared as tenancies. Those defi- 
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nitions do not require possession on the 
date of the Amending Act as a condi- 
tion to make a person a tenant. Possibly 
such tenants will all be entitled to re- 
lief under Section 13A but not those 
who are to be deemed tenants only by 
being in possession till and on the date 
of the commencement of the provision 
or the Act. To understand section 13A 
in any other way will be doing violence 
to that section and also sections defin- 
ing tenancies and deemed tenancies. 


5. Now we will refer to the decisions 
cited before us. Section 13A came up for 
consideration in Devaki Amma v. 
Ramakrishna Pillai (1974 Ker LT 787). 
That was a case where a person claim- 
ing to be a deemed tenant under sec- 
tion 4A (1) (a) claimed relief under 
section 13A. He was out of possession on 
the date of the commencement of the 
Amending Act. In rejecting his claim 
the Division Bench stated as follows:— 


“The argument was that the words 
“if he would have been a tenant under 
this Act as amended by the Kerala Land 
Reforms (Amendment) Act, 1969, at the 
time of such dispossession” clearly in- 
troduces a fiction which extends to the 
Amending Act being made retroactively 
operative so as to commence from the 
various dates of dispossession of the 
persons seeking relief under S. 13A. If 
that was the intention of the legislature 
there would have . been no difficulty 
whatever in stating simply that the 
Amending Act should be deemed to have 
come into operation on the dates of dis- 
possession for the purpose of granting 
relief under S. 13A. Such words are 
significantly absent in section 13A. 
Section 13A enables restoration of pos- 
session of the properties of persons who 
are tenants under the Act. So the 
question whether a person dispossessed 
was a tenant under the Act or not will 
have to be determined. In cases to 
which section 7A is attracted there will 
be no difficulty in granting relief under 
section 13A even if there had been dis- 
possession before the date of commence- 
ment to the Amending Act because of 
Explanation II to Section 7A which pro- 
vides that a person shall be deemed to 
be in possession notwithstanding any 
court record of dispossession. But when 
we come to section 4A (1) (a), we think 
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the ‘elements: of: the section would not 
bė satisfied . even 
read with section 13A, for all that sec- 
tion 13A requires is to apply see- 


tion 4A (1) (a) to the facts of a case’ 


and then determine whether the person 
dispossessed was a tenant at the time 
of his dispossession. 
that a mortgagee should have been in 
possession at the time of the commence- 
ment of the Amending Act is not satis- 
fied, no relief can be granted under sec- 
tion 13A, for the person dispossessed 


was nota tenant under section 4A (1) (a). 


One might think that there is anomaly 
in that in certain cases restoration is 
possible while in other cases by the 
very terms of the section on such re- 
storation is possible. This may not be 
an anomaly for we must attribute to the 
legislature a purpose in making the 
distinction. The type of tenancy created 
by S. 4A (1) (a) is somewhat peculiar, 
A person who cannot be considered to 
be a tenant according to the ordinary 
concept has been made a tenant under 
that sub-section and so the legislature 
in its wisdom might have restricted its 
application only to such cases where a 
mortgagee continued to hold the proper- 
ty at the date of the commencement of 
the Amending Act. Certainly we can- 
not assume that the purport of the sec- 
tion as it is worded had not been fully 
grasped by the legislature. So it seems 
to us to be clear that the legislature in- 
tended that this new provision must 
have effect only from the date of com- 
mencement of the Act. This view is 
fortified by the fact that the provision 
in’ section 4A (1) (a) has not been made 
retroactive by any express words in sec- 
tion 13A. The words occurring in sec- 
tion 13A cannot be construed as ex- 
tending the operation of the Amending 
Act to an earlier date than the the date 
on which it came into operation or the 
date from which it commenced, for, 
to give such a meaning to those words 
would have the effect of altering the 
very words of section 4A (1) (a). If that 
was what was intended there must be 
much clearer provision. In the absence 


of any such provision we have to hold 
that. the first counter-petitioner in each 
of these cases was not a tenant within 
the meaning of section 4A (1) (a) in the 
Act at the commencement of Act. No 
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If the condition — 
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restoration could therefore have been 
ordered”, : ` E ‘eae 
With respect: we agree that this | 


is the correct interpretation to ` be 


‘put on section 13A in ‘applying to cases 


where possession on the date of the 
Amending Act is a condition to be 
satisfied by a person claiming a deemed 
tenancy. But later in another ‘case, . 
when a person claiming to be a deemed 
tenant under section 6A applied for relief 
under section 13A, the scope of section . 
13A, was considered by a Full Bench in: 
Vengalath Madathil Tavazhi Karnaven 
v. T. Kumnhikrishnan (1977 Ker LT 180), 
In that case a person who was dispos- 
sessed on 17-7-1967 claimed that he 
satisfies the terms of section 6A and 
therefore he is entitled to restoration 
of possession. Section 6A reads as fol- 
lows: 

“6A. Certain persons who were hold- 
ing land on or after lst December 1930, 
to be deemed tenants. — Notwithstand- 
ing anything to the contrary contained 
in any law, or in any contract, custom 
or usage, or in any judgment, decree or 


‘order of court, a person in possession of 


immovable property in any area in the 
State to which the Malabar Tenancy 
Act, 1929, extended, whether as mort- 
gagee or otherwise, shall be deemed to 
be a tenant if:— 

(a) the property in his possession con- 
sists of agricultural land; 

(b) he or any of his predecessor-in- 
interest was holding the property as a 
tenant on or after the 1st day of Decem- 
ber, 1930; and | 

(c) the tenancy was terminated after 
the lst day of December 1930 and be- 
fore the commencement of this Act, 
but his predecessors-in-interest or him- 
self continued in possession of the pro- 
perty, without imterruption, whether as 
a mortgagee with possession or other- 
wise, from the date of such termination 
till the commencement of this Act. 

Explanation I:— For the purposes of 
clause (b), “tenant” means a tenant as 
defined in the Malabar Tenancy Act, 
1929, as in -force on the 1st day of 
November 1956. . 

Explanation II.:— An — interruption 
for a period not exceeding an agricul- 
tural year immediately following the 
termination of the tenancy shall not be 
deemed to be an interruption for the 


‘purposes of clause (c)”, 
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.A + similar- provision - with some more. 
clauses had been incorporated into the 
parent Act: with effect from- 30-7-196F - 


by Act 9 of 1967. It-is in substitution of 
that section the present section 6A: was 
incorporated in the Act by amending Act 
35,:0f 1969. This section also came inte 
force on 1-1-1970. It will be seen that 
this section also requires continuous 
possession till the commencement of 
this. provision to make the person claim- 
ing relief a deemed tenant. In. other 
words the person claiming to be a 
deemed tenant under this section should 
have been in possession of the property 
on 1-1-1970. But he contended that in 


applying -.section 13A to his case he 
must be deemed to have satisfied the 
condition of posssession till 1-1-1970 


with his possession till the date of his 
dispossession, namely, 17-7-1967. In 
other words possession till 17-7-1967 
was contended to be possession sufficient 
to make him a tenant under section 6A 
and for relief under section 13A. This 
contention was. accepted by the Full 
Bench overruling the view earlier taken 
by.a Division Bench in the case referred 
to above. Govindan Nair, C. J. who 
spoke for the earlier Division Bench 
case now speaking for the Full Bench 
observed as follows:— 


“This court in Devaki Amma v. 
Ramakrishna Pillai (1974 Ker LT 787) 
proceeded on the basis that section 13A 
does not by necessary implication in- 
troduce the new sections enacted and 
incorporated into the Act by Act 35 of 
1969 defining tenants and deemed tenants 
from the date of 
persons in occupation. With respect we 
think that this view does not recognise 
or respect the full import of section 13A. 
Section 13A has to be read and understood 
bearing in mind its purpose and object. 
It appears to use (to me also who spoke 
for the Court in Devaki Amma v. Rama- 
krishna Pillai ( (1974) Ker LT 787)) that 
the section had not been construed by 
bearing in mind the purpose and object 
sought to be achieved by the section 
and by understanding the words of the 
section in a manner that will be con- 
ducive to achieving that purpose and 
object, No doubt the above construction 
was induced by the ambiguous words 
of the section. But if the purpose and 


object of the section is highlighted the 
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„sectionis capable of .a-meaning different 


' who -would have been 


dispossession of the . 


_occurring in the 


Ker, - 29 


from „that given to-it in. Devaki Amma 
Vv: Ramakrishna Pillai (1974 Ker LT 787), 
The purpose and object of the section 
is. obvious, and that is, that- all persons 
tenants on the 
date of dispossession. according to the 
new. „definitions. introduced by the 
amending Act of 1969 must get the be- 
nefit of these amended definitions and 
thus obtain’ recovery of possession. If | 
this is the cardinal purpose behind the 
section. we think we. have to read the 
section as providing the legal fiction that 
the new definitions introduced by Act 
35 of 1969 were available on the dates 
of dispossession. If they were not avail- 
able then there was no question of ap- 
plying them. The fact that the section 


insists that it should be examined whe- 


ther the person claiming the benefit of 
the. new sections would have been a 
tenant under the new section on the date 
of dispossession is certainly capable of 
being understood as necessarily imply- 
ing that it should be imagined that these 
amended provisions were in force on the 
date..of dispossession. So we have to 
take it that these provisions were in ex- 
istence on the date of dispossession and 
therefore in force or. in operation. To 
this extent with respect the observation 
in Devaki. Amma v. Ramakrishna Pillai 
(1974 Ker LT 787) that the new section 
introduced by Act 35 of 1969 cannot be 
deemed to have come into operation on 
the dates of dispossession by virtue of 
the operation of section 13A cannot be 
accepted.” 


Later, on pointing out the difference 
between the expression in S. 4A (1) (a) 
and the expression used in section 6A 
regarding the date of commencement of 
the respective provisions it was observ- 
ed thus:— 


“But when we come to section 6A the 
position seems to us to be different 
because the words used in the section 
are “till the commencement of the Act”. 
We are asked to imagine or to suppose 
or to proceed om the basis that the pro- 
vision in which those words: are con- 
tained were in force on the date of dis- 
possession , by virtue of section 13A, 
“Till the commencement of this Act” 
occurriz provision read with 
proviso to section 1 (3) of the Act will 
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have to be understood as a reference to 
the coming into force of that provision. 
Because of section 13A of the Act, that 
provision must be deemed to have been 
in operation on the date of dispossession. 
This means that the provision must be 
deemed to have commenced on the date 
of dispossession. If those words are to 
be so understood, we think it would not 
be proper to give to those words a dif- 
ferent meaning for the purpose of deter- 
mining the duration of continuous pos- 
session insisted by the provision. The 
same meaning must be attributed and 
the question will have to be examined 
whether a person was in continuous 
possession till the date of coming into 
force of the particular provision, which 
will be till the date of dispossession. The 
combined effect of the proviso to sec- 
tion 1 (3) and section 13A is thus to 
give a specific meaning to the words 
“till the commencement of this Act” 
which will mean till the commencement 
of the provision. The dates of the com- 
mencement of the provision would be the 
various dates of dispossession in view 
of section 13A which insisted that we 
should imagine whenever section 6A is 
relied on that that was in existence and 
was therefore in operation on the date of 
dispossession. So we have to proceed on 
the basis that on 17-7-1967 when the 
counter-petitioner was dispossessed, Sec- 
tion 6-A was available and the question 
whether section 6A has been satisfied 
must be decided by finding out whe- 
ther the person was in continuous pos- 
session till the date of dispossession, 
Le, 17-7-1967. There is no case that the 
counter-petitioner was not so in posses- 
sion. Of course the other terms of sec- 
tion 6A will also have to be satisfied. 
It has not been contended that any of 
the other conditions of section 6A have 
not been satisfied.” 


With utmost respect to the view ex- 
pressed in that case we are unable to 
agree with it. The purpose and object of 
S. 13A is not give relief to all persons 
who would be tenants under the Act as 
amended by Act 35 of 1969. Certain 
transactions having certain characteris- 
tics or incidents are treated or declared 
as tenancies under the Act as amended. 
Such tenants would have been tenants 
on the date of dispossession and they 
may get relief. But certain other transac- 
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tions followed by possession during a 
specified period and/or continuing till the 
commencement of the Act or Amending 
Act or its provisions alone are declared 
as deemed tenancies. In the latter class 
of cases possession till the commence- 
ment of the Act is part of the qualifica- 
tion required to make a person a tenant. 
The legislature or the Government 
under the delegated power has notified 
when the Act or the particular provision 
is to come into force. This date is de- 
finite and certain, amd does not change 
from case to case. Possession till that 
date is part of the qualification of such 
deemed tenants. In other words, pos- 
session for a period stretching beyond 
the date of dispossession and extending 
fill 1-1-1970 alone will qualify to make 
deemed tenants. Section 13A does not 
require or warrant a fictional advance- 
ment of the date of commencement of 
the Act to the date of dispossession. The 
expression “if he would have been a 
tenant under Act as amended by the 
Kerala Land Reforms (Amendment) Act 
1969 on the date of dispossession” con- 
tained in section 13A is not capable of 
that meaning. Section 13A only provides 
that if on the set of facts that existed on 
the date of dispossession, on applying 
the provisions of the Act as amended 
by Act 35 of 1969, the person dispos- 
sessed would be a tenant he will be 
entitled to relief. The definition provi- 
sions of the Act as amended are not 
directed to be ignored to make the set 
of facts as existed on the date of dis- 
possession constitute a tenancy. The 
same conditions which would make a 
person a tenant under the Amended 
Act should exist on the date of dispos- 
session. The legal fiction in section 13A 
goes only to this extent. Section 13A is 
not capable of being understood in the 
manner stated in the Full Bench decision. 
A person dispossessed before 1-1-1970 
will not be a deemed tenant at all under 
section 7B and so there is no question 
of treating him as a tenant on the date 
of dispossession. Im this view the 
observations in the Full Bench decision 
quoted above, with utmost respect, can- 
not be accepted as correct. That deci- 
sion has to be overruled. We do so, 


In this case the petitioner was dis- 
possessed on 21-7-1967 and he being 
out of possession on 1-1-1970 the day 
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on which S. 7B came into force, he is 
not a tenant under that Section. Hence 
he would not be a tenant on the date of 
dispossession. The lower tribunals are 
therefore right in dismissing the ap- 
plication for restoration of possession. 
The Civil Revision Petition is hence dis- 
missed, but we make no order as to 
costs, 

Revision dismissed, 
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P. NARAYANA PILLAI 
S. K. KADER JJ. 


Mathevankochu Kunju, Petitioner vV. 
Madhavan Chandrasekharan and others, 
Respondents. 

Civil Revn. Petn. No. 4444 of 1976-B, 
D/- 5-1-1979. 

Kerala Land Reforms Act (1 of 1964), 
Ss. 72-F (4), 102 — Kerala Land Re- 
forms (Vesting and Assignment) Rules 
(1970), R. 8 — Order dismissing an ap- 
plication under Section 72-F (4) by a 
member of tarwad for impleading him 
in proceeding for assignment of right, 
title and interest of landlord in re- 
spect of items of properties belonging 
to tarward — Not an interlocutory order 
— Appealable under S. 102. AIR 1967 SC 
799 and AJR 1965 SC 507, Foll. 1972 Ker 
LT 437 and 1972 Ker LT 648, Disting. 


AND 


(Paras 3, 4) 
Cases Referred: Chronological Paras 
1972 Ker LT 437 6 
1972 Ker LT 648 6 
AIR 1967 SC 799 5 
AIR 1965 SC 507 5 


T. Devasia, for Petitioner; C. V. Vasu- 
devan, K. G. Devarajan, C. N. Sasidha- 
ran and Govt. Pleader, for Respondents. 


KADER J.:— In a proceeding for as- 
signment of the right, title and interest 
of the landlord in respect of certain 
items of properties which admittedly 
belonged to a tarwad the revision peti- 
tioner, one of the members of the said 
tarwad, filed an application under Sec- 
tion 72-F (4) of the Kerala Land Re- 
forms Act, 1963 (Act 1 of 1964), herein- 
after called the Act, to get himself 
impleaded on the ground that he is in- 
terested in the land. Although no ob- 
jections are seen to have been filed to 
this application by the respondents, the 
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Land Tribunal dismissed the applica= 
tion on the ground that there are no 
special circumstances entitling the petis 
tioner to get himself impleaded. This 
order was challenged in appeal and the 
Appellate Authority (Land Reformsj 
Alleppey, dismissed the appeal on the 
ground that the order in question is 
not appealable under Section 102 of the 
Act. It is this order that is challenged 
in revision, 

2 The fact that the petitioner is a 
member of the tarwad to which the 
property belongs is not disputed and 
as such he is a person interested in the 
land which is the subject matter of 
the proceeding and he is entitled te 
apply for getting himself impleaded 
under Section 72F (4) of the Act. The 
Appellate Authority also found that he 
is a member of the jenmi family and 
that he has a right to get himself im- 
pleaded. 


3. The only question that arises for 
consideration therefore, in this revision 
petition is whether the order dismissing 
the application filed by the petitioner 
under Section 72-F (4) is appealable or 
not. Under Section 102 of the Act the 
Government or any person aggrieved 
by any order of the Land Tribunal 
under Section 72-F of the Act is en- 
titled to file an appeal against such 
order, within such time as may be pre- 
scribed, to the Appellate Authority. 
S. 72F deals with determination of the 
compensation and purchase price in an 
application filed for assignment of the 
right, title and interest of the land 
owner and the intermediaries, if any, 
in respect of a holding or part of a 
holding. No doubt the last order under 
section 72-F is to be passed under sub- 
sec. (5) of that section. Prior to the 
passing of this order under sub-sec, (5) 
of Section 72-F, the Tribunal has to 
pass order under Rr. 8, 9 and 10 of the 
Kerala Land Reforms (Vesting and As- 
signment) Rules, 1970. Under rule 8 
of the said Rules, an application under 
sub-sec. (4) of Section 72-F shall be 
in Form F and shall be presented be- 
fore the date of the order of the Land 
Tribunal under sub-sec. (5) of that sec- 
tion. Sub-rule (2) of Rule 8 clearly 
states that when an application is pre- 
sented before the date prescribed in 
sub-rule (1), the Land Tribunal shall 
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implead the applicant as a-party to the 
proceedings before it in respect of the 
land to which the application relates 
and thereafter he may be allowed to 
file a statement duly verified by him 
setting forth his claims’ and objection 
regarding the assignment of the right, 
title and interest of the land owner and 
intermediaries in respect of that land 
. to the cultivating tenant or. any mat- 
ter connected 
rule, it is imperative that a person 
claiming interest in the land who has 
applied under sub-sec. (4) of Section 
72-F be impleaded. In the case on 
hand, the Land Tribunal after hearing 
both parties dismissed the application 
of the petitioner. This order dismissing 
the application filed by the petitioner 
has deprived him of a valuable right 
conferred under Section 72-F (4) to par- 


ticipate and substantiate his claims in 
the proceedings in question. An order 
refusing or objecting an application 


filed under sub-sec. (4) of Section 72-F 
of a person interested in the land is not 
in the nature of an interlocutory order 
and is certainly an order which affects 
the right, title and interest of the per- 
son. 


4. The expression used- in Section 
102 of the Act is ‘any order passed 
under Section 72F’. Though the words 
‘any order’ appearing in the section are 
wide, a limited construction has to be 
put on these words, as it could not 
have been the intention of the legisla- 
ture to give a right of appeal against 


interlocutory orders of merely proce- 


dural nature which might result in 
harassment of parties with endless ex- 
penses and delay. The object of Sec- 
tion 102 is only to confer a right of 
appeal to a party aggrieved by an 
order which affects his right or liabi- 
lity. Am order rejecting an application 
of a party interested in the land filed 
under Section 72F: (4) of the Act, which 
affects his right, according. to us, is an 
order passed under Section 72F of the 
Act which is appealable . under Sec- 
tion 102 of the Act. 


'§ The reasoning in this regard finds 
support in Central Bank of India v. 
‘Gokal Chand (AIR 1967 SC 799) and 
Shankarlal-  Aggarwala vV. 
Poädar (AIR, 1965 SC 507). In the Cen- 
tral Bank of India’s case (AIR 1967°SC 
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therewith. Under this 


of parties. 


examination of documents, 


i 6. The counsel for 
.celied .on. two decisions of this Court in 


Shankarlal — 


ALR 
799) the question that arose for' 
sideration was whether 


‘ côn- 
an order refus- 


ing to issue a commission to inspect the’ 


suit property and prepare a plan of the 
same was appealable or not. It was a 
case which arose under the Delhi Rent 
Control Act, 1958 (Act 59 of 1958). 


‘Under Section 38 of the said Act, an 


appeal lay from every order of the 
Controller made under the said Act to 
the Rent Control Tribunal. In Shankar- 
lal Aggarwala case (AIR 1965 SC 507) 
the Supreme Court was construing a 
similar provision appearing in Section 
202 of the Indian Companies Act, 1913. 
Section 202 of the Indian Companies Act 
conferred a right of appeal “from any 
order or decision made or given in the 
matter of the winding up of a company 
by the court”. . The Supreme Court 
observed, though the words “order‘‘or 
decision” occurring in Section 202 of 
the said Act were wide, would exclude 
merely procedural orders or those which > 
do not affect the rights and liabilities 
Following this decision it 
was held in Central Bank of India’s case 
that the words “every order’ of the 


Controller made under the Act used in 


Section 38 (1) of the Delhi Rent Control 
Act, though very wide, do not include 


. interlocutory orders, which are merely 


procedural and do not: affect the rights 


or liabilities of the parties, that orders . 


regarding the summoning of witnesses, 
discovery, production and inspection of 
documents, issue of a commission for 
issue of a 
commission for examination of wit- 
messes, inspection of premises, fixing a 
date of hearing and the admissibility of - 
a document or the relevancy of a ques-. 
tion are all interlocutory orders which 


are steps taken towards the final ~ad- 


judication and for assisting the parties 
in the prosecution of. their case in a 
pending proceeding and they regulate 
the procedure only and do not relate to 
the right or liability of the parties, 
But it. was further held that “even an 
interlocutory order passed under ‘Sec- 
tion 37 (2) . is an order passed under 


that Act and is subject to -appeal under 


Section 38 (i) provided. it affects soma 
right or liability of any party”. 
the . respondents 


Paul v. Chakki (1972: Ker LT 437) - and 
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Alavi v. Appellate. Authority, Land Re- 
forms (1972 Ker LT 648) in support of 
his contention that the order in ques- 
tion is interlocutory in nature and is 
not one coming under Section 72F of 
the Act and is therefore appealable. 
He also contended that the proper sec- 
tion under which the applicant could 
have applied is Section 104 of the Act 
and on that ground also it .cannot be 
said that this is an order under Sec- 
tion 72F of the Act. It is clear from 
the records available in the case that 
it was under Section 72F (4) that the 
petitioner filed an application to get 
himself impleaded in the proceedings. 
The respondents had mo case before the 
Land Tribunal that this was not an ap- 
plication under Section 72F (4} on the 
facts of the present case. In  Alavi’s 
case (1972 Ker LT 648) this Court was 
dealing with an interlocutory order 
passed under R. 92 of the Kerala Land 
Reforms (Tenancy) Rules, 1970, where 
the question for consideration was whe- 
ther an order of injunction passed dur- 
ing the pendency of the proceeding was 
an order passed under Section 72F of 
the Act and was appealable under Séc- 
tion 102 of the Act. There it was held 
that in the nature of the procedure laid 
down in Section 72F and the powers of 
the land Tribunal conferred, there is 
no scope to pass an order of injunction 
under Section 72F of the Act, 


In Paul’s case (1972 Ker LT 437), 
what came up for decision was whether 
an order passed by the Land Tribunal 
in an application for the purchase of 
kudikidappu right filed under Section 
80B of the Act impleading the husband 
of the applicant was appealable or not. 
It was contended in that case that the 
order in question being one passed in 
an application under Section 80B of the 
Act, it was appealable under Section 
102. The respondent in that application 
resisted the application contending, in- 
ter alia, that the petitioner had no locus 
standi to file the application in as much 
as it was the petitioner’s husband who 
had executed the ‘cooli charthu’ in re- 
spect of the property. The Land Tri- 
bunal even without receiving any ap- 
plication from any party for the pur- 
pose ordered impleadment of the hus- 
band of the applicant as an additional 
party. It was that order that was chal- 
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ienged before the Appellate Authority 
which dismissed the appeal holding 
that the appeal was not maintainable. 
There is no provision similar to sub- 
sec. (4) of Section 72F in S. 80B. 

In the result this revision petition is 
allowed, the orders of the Appellate 
Authority and the Land Tribunal are 
set aside, the application filed by the 
petitioner under Section 72F (4) is al- 
lowed and he is impleaded as a party to 
the proceeding and the case is sent 
back to the Land Tribunal for disposal 
afresh in accordance with law. No 
costs in the circumstances. 

Petition allowed. 
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V. P. GOPALAN NAMBIYAR C. J. V, 
BALAKRISHNA ERADI AND 
GEORGE VADAKKEL JJ. 


Pulpadan Muhammed and others, Peti- 
tioners v. Vadakkumpat Mangalassery 
Manakkal Kesavan Bhattathiripad and 
others, Respondents. 


C. R. P. Nos. 2388 of 1976 and 1611 
of 1977 D/- 5-4-1979. 


Kerala Land Reforms Act (i of 1964), 
Ss. 72D, 2 (36), 2 (49), 27 and 33 — Pur- 
chase price — Determination of — 
Kanom Transactions — ‘Contract rent’ 
and not gross pattom mentioned in decu- 
ment is basis for calculation of michava- 
rom. 1975 Ker LT 727 and 1972 Ker 
LT 459, Overruled. 


In the case of kanom transactions tne 
‘contract rent’ can only be the michava- 
rom payable by the kanom tenant to the 
landlord under the terms of the demise 
and not the gross pattom mentioned in 
the document as the basis for calculation 
of the michavarom, (Para 13) 


The base for the fixation of the main 
component of the purchase price under 
Section 72D (2) (a) is the “fair rent” of 
the holding. Except in cases an agree- 
ment has been entered into between the 
landlord and the tenant and filed before 
the concerned Land Tribunal under Sec- 
tion 33 of the Act, the fair rent of a 
holding has to be computed with re- 
ference to the provisions contained in 
Section 27 of the Act. Under that Sec- 
tion, in cases where the fair rent has not 
been already determined under law that 
was in force before 21st January, 1961, 
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the fair rent of a holding shall be 50% 
of the “contract rent” or the rent cal- 
culated at the rate specified in Schedule 
IHI applicable to the class of lands com- 
prised in the holding whichever is less. 

(Para 7) 


In the absence of statutory definition 
of ‘contract rent’ in the Act the expres- 
sion has to be interpreted according to 
ordinary and plain meaning as denoting 
rent stipulated in the contract of tenancy. 
The expression ‘rent’ as defined in Sec- 
tion 2 (49) will take in only whatever is 
lawfully payable by the tenant to the 
landlord. Special care has also been 
taken by the legislature to specify there- 
in that “rent” will include “michavarom” 
In the case of a kanom transaction what 
is payable by the kanom tenant to tne 
landlord is only the michavarom and 
not the gross pottom or profits as esti- 
mated in the document. The definition 
of michavarom contained in Sec- 
tion 2 (36) has also laid stress on the 
aspect that only the balance of money 
or produce payable to the landlord 
periodically under the terms of the docu- 
ment of transfer will constitute michava~- 
rom. Therefore, in respect of a kanom 
holding the contract rent can only be 
the michavarom stipulated in the kanom 
deed as payable by the kanom tenant 
to his landlord. Further, the effect of 
the inclusive definition of the expression 
“rent” contained in Section 2 (49) is to 
lay down that for the purposes of the 
Act, in respect of kanom transactions the 
michavarom payable by the kanom shall 
be regarded as “rent”. For this reason 
also, it must be held that the contract 
rent in respect of a kanom tenant is the 
michavarom payable under the terms 
of the kanom deed. 1975 Ker LT 727 and 
1972 Ker LT 459, Overruled. AIR 1959 
Ker 36 (FB) and 1961 Ker LT 527 Rel. 


on. (Para 8) 
Cases Referred: Chronological Paras 
1975 Ker LT 1727 1, 9, 10, 11 


(1974) CRP Nos. 475 of 1973 and 1043 of 
1974 (Ker) 11 


1972 Ker LT 459 9, 10, 11 
1968 Ker LT 128 12 
1961 Ker LT 527 9 
(1961) CRP No. 135 of 1960 D/- 5-4-1961 

(Ker) 9 


1958 Ker LT 654: AIR 1959 Ker 36 (FB) 


K. Daveendran, R. Krishnan Nair, and 
A. P. Chandrasekharan, for Petitioners, 
T L. Viswanatha Iyer, P. S. Narayana, 
M. C. Sen, Govt. Pleader, for Respon- 
dents. | 
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BALAKRISHNA ERADI, J.:— In 
these two revision petitions a common 
question of law is raised, namely, whe- 
ther in the case of a kdnom transaction 
the ‘contract rent’ for the holding is the 
michavarom = specified in the document 
or whether it is the figure mentioned in 
the document as the estimated profits 
or pattom” derivable from the property 
with reference to which the michavarom 
is fixed after providing for deduction of 
interest on the kanarthom and the re- 
venue, if any, stipulated to be paid by 
the kanomdar. In Vasudevan Nar- 
boodiripad v. Muhammed Kutty, 1975 Ker 
LT 727, a Division Bench of this court 
has taken the view that the contract rent 
in respect of a kanom transaction has 
to be taken as the total annual rent spe- 
cified in the deed of demise without de- 
ducting from it land revenue, land cess 
and interest on the kanarthom. The cor- 
rectness of that decision was doubted by 
another Division Bench before which 
these revision petitions originally came 
up for hearing and the revision petitions 
were, therefore, referred to a Full 
Bench. That is how the matter has come 
up before us. 

C. R. P. No. 2388 of 1976 


2. The revision petitioners who were 
holding certain lands on kanom right 
under the respondent as per a demise 
dated 26-6-1909 filed O. A. No. 1153 of 
1972 before the Land Tribunal, Manjeri 
under Section 72B of the Kerala Land 
Reforms Act, 1963 (hereinafter called 
the Act) for assignment in their favour 
of the landlord’s rights over the property 
comprised in the kanom deed. As per 
the terms of the kanom deed, out of the 
total profits derivable from the pro- 
perty estimated at 90 paras of paddy 
only 10 paras of paddy and 25 paise was 
payable to the landlord as' michavarom 
after deducting the revenue and the in- 
terest on the kanom amount. It would 
appear that the revision petitioners are 
in possession of only some of the items 
comprised in the kanom deed and in re- 
spect of those items the proportionate 
michavarom had been fixed at 4 paras 
of paddy and 6 paise. The Land Tribu- 
nal held that the “contract rent” for 
the holding was the stipulated michava- 
rom of 4 paras of paddy and Re. 0.06 
per year and since the petitioners had 
opted for fixation of the fair rent at 50% 
of the contract rent, the fair rent would 
be only 2 paras of paddy and Re. 0.03 
per year. The purchase price payable by 
the tenants was accordingly fixed by the 
Land Tribunal at Rs. 132.96 being six- 
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teen times the fair rent calculating the 
price of paddy at Rs. 4.14 per para. The 
respondent herein filed an appeal be- 
fore the Appellate Authority (Land Re- 
forms), Trichur — A. A. No. 367 of 1975. 
The main contention urged in the said 
appeal was that the total “pattom” (pro~ 
fits) of 90 paras specified in the kanom 
deed as derivable from the property 
ought to have been treated as ‘the con- 
tract rent? and that the Land Tribunal 
had acted illegally and erroneously re- 
garding the michavarom payable under 
the document as the contract rent. This 
contention found favour with the Appel- 
late Authority which held that the con- 
tract rent in respect of the portion of the 
property in the possession of the respon- 
dents was 36 paras of paddy and Rs. 2.40, 
being the proportionate share of the said 
portion out of the total “pattom” of 90 
paras of paddy and Rs. 10 specified in 
the documents. Accordingly the fair rent 
of the property was fixed at 18 paras of 
paddy and the purchase price payable 
for the landlord’s rights in the land was 
fixed at Rs. 1212.62. The legality and 
correctness of the said decision of the 
Appellate Authority are under challenge 
in this revision petition. 


C. R. P. No. 1611 of 1977 


3. The petitioner herein is the cultivat- 
ing tenant in respect of an extent of 1.08 


acres in R. S. No. 51/1 and 2 of Manoor. 


Village. The property was being held 
by him under a kanom deed of 1934 
which took in certain other lands also 
besides the lands under the cultivation 
of the revision petitioner. As per the 
recitals contained in that document the 
total pattom of the properties demised 
thereunder was specified as 106 paras of 
paddy and 8 annas and after deducting 
the interest from the kanom amount, 53 
paras of paddy and 8 annas in cash was 
payable by the kanom tenant to the 
landlord as michavarom. The Land Tri- 
bunal took the view that the contract 
rent in respect of the holding is not the 
michavarom payable under the kanom 
document but the total pattom of the pro- 
perties mentioned therein and that for 
the purpose of calculation of the pur- 
chase price payable by the petitioner for 
the lands under his cultivation the pro- 
portionate share of the total pattom had 
to be adopted as the basis for calcula- 
tion. The result was that even though 
the michavarom actually payable to the 
landlord by the petitioner was only 23} 
paras of paddy per year the Land Tri- 
bunal fixed the purchase price at Rupees 
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3395.70 by treating the fair rent of the 
property as 55 paras of paddy. The said 
decision of the Land Tribunal was con- 
firmed by the Appellate Authority (Land 
Reforms), Kozhikode on A. A. No. 1161 
of 1974, The petitioner has approached 
this court with this civil revision peti- 
tion filed under Section 103 of the Act 
praying that the orders of the Appellate 
Authority and the Land Tribunal should 
be set aside and that the Land Tribunal 
should be directed to fix the purchase 
price afresh by treating the michavarom 
payable under the kanom deed as the con- 
tract rent for the purposes of the calcu- 
lation of the fair rent of the holding and 
for determination of the purchase price 
payable under Section 72D of the Act. 


4. Section 72 of the Act provides that 
on the date to be notified by the Gov- 
ernment in this behalf in the gazette, 
all right, title and interest of the land- 
owners and intermediaries in respect 
of holdings-held by cultivating tenants 
entitled to fixity of tenure under Sec- 
tion 13. shall, subject to the provisions 
of the Section, vest in the Government 
free from all encumbrances. Section 72B 
lays down that the cultivating tenant 
of any holding or part of a holding, the 
right, title and interest in respect of 
which have vested in the Government 
under sub-section (1) of Section 72 shall 
be entitled to assignment of such right, 
title and interest subject to the condi- 
tions specified in the proviso to the said 
sub-section. Sub-section (3) of Sec- 
tion 72B states that any cultivating 
tenant entitled to assignment of the 
right, title and interest in respect of a 
holding or part of a holding under sub- 
section (1) may apply to the Land Tri- 
bunal within whose jurisdiction such 
holding or part is situate within two 
years from the date of vesting of such 
right, title, and interest in the Govern- 
ment under Section 72 or such further 
time as may be allowed by the Govern- 
ment in this behalf. Section 72D which 
lays down the mode of computation of 
the purchase price payable by the cul- 
tivating tenant, is important for our 
present purpose and we shall, therefore, 
extract its provisions in full: 


“72D, Purchase price:— (1) The cultivat- 
ing tenant shall be liable to pay pur- 
chase price to the Government on the 
assignment to him of the right, title and 
interest of the landowner and the in- 
termediaries, if any. 


(2) The purchase price referred to in 
sub-section (1) shall be the aggregate of— 
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(a) sixteen times the fair rent of 
the holding or part thereof, the right, 
title and interest in respect of which 
have been assigned to the cultivating 
tenant; 

(b) the value of structures, wells 
and embankments of a permanent na- 
ture which belonged to the landowner 
and the intermediaries, if any at the 
time of vesting in the Government: 


(c) one-half of the value of timber 
trees which belonged to the landowner 
and the intermediaries, if any at the 
time of vesting in the Government; 


Provided that where the aggregate of 
the value of structures, wells and em- 
bankments and one-half of the value 
of timber trees referred to in clauses (b) 
and (c) exceeds sixteen times the fair 
rent in respect of the holding or part 
thereof, as the case may be, such ag- 
gregate value shall, for the purpose of 
calculating the purchase price under 
this sub-section, be limited to sixteen 
times such fair rent. 


Explanation:— For the purposes 
of this section, where the rent is paya- 
ble in kind, the money value of the rent 
shall be commuted at the average of the 
prices of the commodity for the six 
years immediately preceding the year 
in which the right, title and interest of 
the landowner and intermediaries have 
vested in the Government, and in cal- 
culating the average of the prices, the 
prices, if any, published under Section 43 
may also be taken into account”. 


5, The principal component of the 
purchase price is mentioned in clause (a) 
of sub-section (2) of Section 72D as 
“sixteen times the fair rent of the hold- 
ing or part thereof’. What is the ‘fair 
rent” in respect of a kanom holding? 
The expression “fair rent? has been de- 
fined as follows in Section 2 (13): 

"fair rent’? means the rent payable by a 
cultivating tenant under Section 27 or 
section 33.” 

Section 27 is in the following terms: 

“97, Fair rent. — (1) The fair rent in 
respect of a holding shall be the rent 
payable by the cultivating tenant to his 
landlord. 

(2) The fair rent shall be — 

(a) in the case of nilams, 50 per cent 
of the contract rent, or 75 per cent of 
the fair rent determined under any law 
in force immediately before the 21st 
January, 1961, or the rent calculated at 
the rates specified in Schedule NI appli- 
cable to the class of lands comprised mn 
the holding, whichever is less; 
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(b) in the case of other lands, 75 per 
cent of the contract rent, or the fair 
rent determined under any law in force 
immediately before the 21st January, 
1961, or the rent calculated at the rates 
specified in Schedule III, applicable to 
the class of lands comprised in the hold- 
ing, whichever is less, 

% 4 + 
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Section 33 merely provides that it 
Shall be competent for the landlord and 
the tenant to agree as to what shall be 
the fair rent payable in respect of the 
holding and, where such an agreement 
signed by the landlord and the tenant 
is filed with the Land Tribunal, the Land 
Tribunal shall pass orders determining 
such agreed rent as the fair rent in re- 
spect. of the holding. It is stipulated in 
the proviso to the Section that such 
agreed rent shall not exceed the 
fair rent under Section 27 in re- 
spect of the holding and that where 
there are intermediaries or other per- 
sons having an interest in the holding all 
of them should also be parties to such an 
agreement, 


_ 6. The expression “rent” has been 
defined in Section 2 (49) in these terms: 
trent means whatever is lawfully 
payable in money or in kind or in both 
by a person permitted to have the use 
and occupation of any land to the person 
so permitting, and includes michavarom, 
but does not include customary dues.” . 


Section 2 (36) defines 
thus: 


‘“‘michavaram’ means the money or 
produce or both specified as michavaram 
in the document evidencing the transfer 
by a person of an interest in specific im- 
movable property to another person, and 
includes the balance of money or produce 
or both payable periodically under the 
document evidencing such transfer after 
deducting from the money or produce or 
both due to the transferor, the interest 
due on the amount advanced to the trans- 
pas but does not include customary 

ues, 


7.. The base for the fixation of the 
main component of the purchase price is 
the “fair rent” of the holding. Except in 
cases where an agreement has been enter- 
ed into between the landlord and the 
tenant and filed before the concerned 
Land Tribunal under Section 33 of the 
Act, the fair rent of a holding has to be 
computed with reference to the provi- 
sions contained in Section 27 of the Act. 
Under that Section, in cases where the 
fair rent has not been already determin- 


“michavaram” 
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ed under any law that was in force be- 
fore 2ist January, 1961, the fair rent of 
a holding shall be 50% of the “contract 
rent” or the rent calculated atthe rate 
specified in Schedule III applicable to the 
class of lands comprised in the holding 
whichever is less. The question for our 
consideration is what is the “contract 
rent” in a kanom transaction? Is it the 
michavaram stipulated in the kanom 
deed as payable to the landlord or is it 
the “pattom” or profits specified in the 
document for the purposes of calculation 
of the michavaram? 


8. The expression “contract rent”? has 
not been defined in the Act and in the 
absence of a statutory definition we have 
to interpret the expression in accord- 
ance with the ordinary and plain mean- 
ing. So construed, it can only denote 
the rent stipulated in the contract of ten- 
ancy. Turning to the definition of ex- 
pression “rent” in Section 2 (49), which 
we have extracted above, it will take in 
only whatever is lawfully payable by the 
tenant to the landlord. Special care has 
also been taken by the legislature to spe- 
cify therein that “rent” will imciude 
“michavaram”. In the case of a kanom 
transaction what is payable by the kanom 


a 


tenant to the landlord is only the micha- 
varam and not the gross pattom or pro- 
fits as estimated in the document. The 
definition of michavaram contained in 
Section 2 (36) has also laid stress on the 
aspect that only the balance of money or 
produce payable to the landlord periodi- 


cally under the terms of the document of 
transfer will constitute michavaram. We 
entertain no doubt that in respect of a 
kanom holding, the contract rent can only 
be the michavaram stipulated in the 
kanom deed as payable by the kanom ten- 
ant to his landlord. Further, the effect 
of the inclusive definition of the expres- 
sion “rent” contained in Section 2 (49) 
is to lay down that for the purposes of 
the Act, in respect of kanom transactions 
the michavaram payable by the kanom 
tenant shall be regarded as “rent”. For 
this reason also, it must be held that the 
contract rent in respect of a kanom ten- 
ant is the michavaram payable under 
terms of the kanom deed. 


9. In Ravi Brahmadathan Namboodi-~ 
ripad v. Devassy, 1958 Ker LT 654, a Full 
Bench of this court has held that the 
michavaram payable under a kanom de- 
mise is “rent” and that hence a suit for 
recovery of arrears of michavaram had to 





be stayed under Section 4 of the Kerala’ 


Stay of Eviction Proceedings Act, 1957 
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(Act 1 of 1957). Shortly thereafter, im 
Kelappan Nair v. Payingaten, 1961 Ker 
LT 527, a Division Bench of this court 
had occasion to consider the question 
whether a rent court constituted under 
Section 15 of the Malabar Tenancy Act, 
1929 had jurisdiction to fix the fair 
rent of a kanom holding prior to the Maia- 
bar Tenancy (Amendment) Act, 1956 (Act 
22 of 1956). As in the case of the Act, in 
the Malabar Tenancy Act also there 
were separate definitions for the expres- 
sions “rent” and “michavaram”. It was 
contended in that case that since the two 
expressions had been separately defined 
the michavarom payable under the kanom 
transaction could not be regarded as 
rent. Repelling the said contention, the 
Division Bench observed: 

“Michavarom, no doubt, has a separate 
definition in Section 3 (21) of the Act, 
That definition says: 

‘“Michavaram means whatever is agreed 
by a kanamdar in a kanam deed to be 
paid periodically, in money or in kind or 
in both, to or on behalf of the jenmi’. 
The fact that there is a separate defini- 
tion of the expression michavaram does 
not, however, mean that michavaram 
cannot be taken in by the definition of 
the expression rent. The word ‘michava-~ 
ram’ occurs in many sections of the Act 
and a separate definition of the expres- 
sion only means that the Legislature 
thought that such a definition was neces- 
sary in the interest of simpler drafts- 
manship. All that a definition clause in 
an enactment does is to provide a little 
dictionary of its own for the purposes of 
the Act. 


The existence of a separate definition 
of the expression ‘Michavaram’ seems to 
be the foundation for the conclusion 
reached by Ansari, C. J., as will be clear 
from the following extract from the 


judgment in C. R. P. No. 135 of 1960 
(Ker): 
‘The petitioners’ learned advocate 


argues that the insertion of the words 
was due to unnecessary caution on the 
part of the legislature, the word rent in 
the Act being wide enough to cover what 
be due from the kanamdar, and the ob- 
jection to any fair rent being fixed for 
the kanamdar was not tenable even 
under the Act as it stood before the 
amendment. In other words he has urged 
that the jurisdiction to fix the fair rent 
covered the kanamdar’s claims for fixa- 
tion of such rent even before the amend- 
ment, 

The aforesaid argument, however over- 
looks that the Act calls what be payable 
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by the kanamdar (is) ‘michavaram’ and 
not rent. The former word has been de- 
fined separately by S. 3 (21) to be what- 
ever is agreed by a kanamdar in a kanam 
deed to be paid periodically in money or 
in kind or in both or on behalf of the 
jenmi. The Act therefore does not treat 
the word to be synonym of rent, which is 
defined separately by S. 3 (25). It is true 
that the liability to pay money is includ- 
ed in both, but a debtor’s liability is also 
to pay money and in part of Malabar 
kanam tenure was once treated to be a 
form of mortgage. It follows that vesting 
a court under S. 16 with the jurisdiction 
to fix fair rent would not be wide enough 
to confer it with authority to vary the 
liability to pay the michavaram as well, 
and such a court would be without the 
statutory jurisdiction to interfere were a 
kanamdar to pray the variation of his 
liability. The inevitable consequence is 
that the fixation of the fair rent under 
5. 16 prior to the amendment would be 
beyond the statutory jurisdiction, and the 
decree would be treated as nullity were 
the court with ordinary jurisdiction ask- 
ed to allow the contract rent’. 

It is true that the expressions ‘michava- 
ram’ and ‘rent’ as defined in the Act are 
not synonymous as stated in the judg- 
ment. What we are saying is that the 
former is included in the latter, and the 
existence of separate definitions do not 


preclude such a result. 
X: % $ 


In the light of what is stated above we 
hold that a Rent Court constituted under 
Section 15 of the Malabar Tenancy Act, 
1929, had jurisdiction to fix the fair rent 
of a kanom holding even prior to the 
amendment effected by Act 22 of 1956, 
and that this petition should be allowed. 
We do so, though in the circumstances of 
the case without any order-as to costs.” 


Unfortunately the Full Bench decision in 
Ravi Brahmadathan Namboodiripad v. 
Devassy, 1958 Ker LT 654, does not ap- 
pear to have brought to the notice of 
the Division Bench which decided Vasu- 
devan Namboodiripad v. Muhammed 
Kutty, 1975 Ker LT 727. That case arose 
out of a kanom tenant's application for 
assignment of the right, title and interest 
of the landowner, Under the kanom deed 
the michavarom payable was only 25 odd 
paras of paddy, but, for the’ purposes of 
calculation of the michavarom, the “total 
annual rent” had been mentioned as 200 
paras of paddy. The Land Tribunal had 
fixed the purchase price by treating the 
michavarom of 25 odd paras of paddy as 
the contract rent and the said decision 
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was confirmed by the Appellate Auth- 
ority (Land Reforms), Trichur. The land- 
owner preferred a revision petition be- 
fore the High Court contending that the 
total “pattom” of 200 paras of paddy 
mentioned in the document should have 
been regarded as the contract rent. Up- 
holding the said contention of the land- 
owner the Division Bench allowed the 
revision petition citing with approval the 
decision of a learned single Judge of this 
Court in Subhadra Thampatty v. Muha- 
mad, 1972 Ker LT 459, as lending support 
to the said view. Dealing with the con- 
tention advanced before it on the side of 
the kanom tenant that under the very 
definition of the expression “rent” con- 
tained in Section 2 (49) michavarom was 
to be regarded as rent, the Division Bench 
observed that the said definition only 
showed that while customary dues were 
intended to be excluded michavarom was 
not intended to be so excluded in cal- 
culating rent and the definition does not 
mean that “michavarom” was synonymous 
with “rent”. With respect, we are unable 
to agree with this view. Relying on the 
circumstance that the two expressions 
“michavarom” and “rent” have been 
separately defined in the Act the Divi- 
sion Bench observed as follows: 


“That the two expressions, ‘michava- 
rom’ and “rent” are not synonymous can 
be seen from the very definitions of those 
expressions also. While ‘rent’ is defined to 
mean ‘whatever is lawfully payable’ 
‘michavarom’ is defined to include ‘the 
balance of money or produce—payable 
periodically under the document—after 
deducting from the money or produce— 
due to the transferor, the interest due on 
the amount advanced to the .transferr. 
That shows that but for the interest on 
the amount advanced to the transferor 
what is due to the transferor is something 
more than michavarom. The decision of a 
Division Bench of this Court in Kelappan 
Nair v. Payingaten, 1961 Ker LT 527, a 
case arising under the Malabar Tenancy 
Act, is also to the same effect.” 


With respect we have to point out that 
the Division Bench was wrong in 


assuming that the decision in Kelap- 
pan Nair v. Payingaten, 1961 Ker 
LT 527, lent support to its view that 


michavarom is not rent. The ratio of the 
decision in Kelappan Nair’s case, 1961 
Ker LT 527, is that though the expres- 
sions “michavarom” and “rent” are not 
synonymous, the former is included in 
the latter and the existence of separate 
definitions did not preclude such a re- 
sult. As already noticed, the question 
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raised in that case was whether a rent 
court has jurisdiction to fix the fair rent 
of a kanom holding prior to the Mala- 
bar Tenancy (Amendment) Act, 1956 
treating michavarom as the contract rent 
and this court answered it in the affirma- 
tive. 


10. In Subhadra Thampatty v. Kunjan 


Haji, 1972 Ker LT 459, (which ruling has 
been cited with approval and followed by 
the Division Bench in Vasudevan Nam- 
boodiripad v. Muhammed Kutty 1975 Ker 
LT 727), the question raised was whether 
for the purpose of fixation of fair rent 
under Section 27 of the Act the contract 
rent in respect of lease with mun- 
pattom was to be taken as the 
total rent stipulated for the `land 
or only the residual rent payable after 
deducting the interest on the mun- 
pattom. Bhaskaran, J. held that the 
fair rent had to be fixed on the basis of 
the gross contract rent without deduct- 
ing therefrom the interest on munpat-~ 
tom. This ruling is not a direct autho- 
rity on the question as to what is the con- 
tract rent in the case of a kanom transac- 
tion — whether it is the michavarom pay- 
able by the kanom tenant or wheher it 
is the gross pattom or profits mentioned 
in the document as derivable from the 
property on the basis of which the micha- 
varom has been calculated. 


11. In the unreported judgment in C. R. 
P. Nos. 475 of 1973 and 1048 of 1974 an- 
other Division Bench of this court has to 
deal with a dispute between an inter- 
mediary and a landowner concerning the 
apportionment of the compensation pay- 
able under Section 72A of the Act in res- 
pect of right, title and interest of the 
landowner and the intermediary which 
had become vested in the State Govern- 
ment under Section 72 of the Act. Sub- 
section (2) of Section 72G lays down that 
the amount of sixteen times the fair rent 
of the holding or part, the right, title and 
interest in respect of which have vested 
in the Government, shall be apportioned 
among the landowner and the interme- 
diary or intermediaries in proportion to 
the profits derived by them from the hold- 
ing or part. There is an Explanation to the 
Section which states that the expression 
“profits derived from the holding” shall 
mean in the case of the landowner, the 
rent to which he is entitled and, in the 
case of an intermediary, the difference 
between the rent due to him from his 


tenant and the rent for which the inter- 
mediary is liable to his landlord. Though 
the transactions concerned in the two 
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cases before the Division Bench were 
styled as mortgages it was conceded that 
they created tenancies under the Act. The 
mortgages concerned were the interme- 
diaries since the lands comprised in the 
mortgages had been sub-leased by them. 
The mortgage deeds stipulated for pay- 
ment of purapad by the mortgagees and 
while setting out details of the mode of 
calculation by which the purapad had 
been arrived at, mention was made in the 
documents about the gross pattom or pro- 
fits derivable annually from the pro- 
perty, the interest payable on the mort- 
gage amount, the revenue due in respect 
of the land etc. One of the questions 
raised before the Division Bench was 
whether “for determination of the quan- 
tum of the profits derivable from the 
holding” by the landowner the rent to 
which he was entitled was to be taken as 
the gross pattom mentioned in the mort- 
gage deed or only the actual purapad sti- 
pulated in the documents as payable by 
the mortgagees. Dealing with this point, 
the Division Bench observed as follows:— 


“And, were we asked as to what ‘pro- 
fits’ were ‘derived by them from the 
holding’ we would have no hesitation to 
answer that the landlord (or the land- 
owner as the case may be) was getting as 
profits, not the sum total of considera- 
tion stipulated or agreed upon as rent 
but only the residual rent he was receiv- 
ing after appropriation by the tenant as 
per the terms and conditions of the con- 
tract of tenancy, and that the interme- 
diary was collecting as profits what he 
was actually receiving from his tenant as 
per the terms and conditions agreed upon 
between the intermediary and his tenant. 
Would it make any difference, and would 
the answer be in any manner different 
that the question is posed after the right, 
title and interest of both the landowner 
and the intermediary have been blotted 
out by legislation and their respective 
right, title and interest in the holding 
have come to be represented by the com- 
pensation amount caleulated in accord- 
ance with the provisions contained in 
Section 72A of the Act. We do not think 
SOvictssauavsweaks The above conclusion reach- 
ed by us is also supported to a certain ex- 
tent by the inclusive definition of “rent” 
in Section 2 (49) of the Act, according to 
which “rent” means whatever is lawfully 
payable in money or in kind or in both 


by a person permitted to have the use 
and occupation of any land to the person 
so permitting, and includes michavaram, 
but does not include customary dues.” 
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The above observations of the Division 
Bench, though made while dealing with 
the case of a mortgage, are quite appo- 
site in the present context and, in our 
opinion, the legal position has been cor- 
rectly stated therein. This unreported de- 
cision had been brought to the notice of 
the Division Bench which decided Vasu- 
devan Namboodiripad v. Muhammed 
Kutty, 1975 Ker LT 727, but the Division 
Bench was of the view that the scope of 
the aforesaid observations hdd to be 
understood as limited to cases of appor- 
tionment between the ‘landowner,. inter- 
mediary and cultivating tenant under the 
provisions of Section 72G of the Act and 
that they cannot govern cases relating to 
fixation of the purchase price on the 
basis of “fair rent” and “contract rent” 
for a kanom holding. With respect, we 
-consider that the ground of distinction 
mentioned in the decision in Vasudevan 
Namboodiripad’s case, 1975 Ker LT 1727, 
is not correct or sustainable. The ques- 
tion directly considered in the judgment 
in C. R. P. Nos. 475 of 1973 and 1043 of 
1974 was what was the rent payable by 
the mortgagees in those cases, whether 
it was the gross pattom mentioned in the 
mortgage deeds or only annual purapad 
provided for in the documents. As al- 
ready indicated by us, the expression 
“contract rent’ has to be understood as 
the ‘rent’ payable under the contract. 
The mortgage documents in those cases 
had been found to be transactions creat- 
ing the relationship of landlord and ten- 
ant. Hence the court was called upon to 
consider the question as to what was the 
‘rent’ payable by the tenant under the 
terms of the documents evidencing the 
contract of tenancy, that is, what was 
the ‘contract rent’ payable by the ten- 
ant. That question was answered by 
this court by holding that only the annual 
purapad payable under the mortgage 
deeds and not gross Pattom mentioned 
therein could be regarded as the “rent” 
payable to the land owner (mortgagor). 
In our opinion, this represents the cor- 
rect legal position and the contrary view 
taken in Vasudevan Namboodiripad v. 
Muhammed Kutty, 1975 Ker LT 727, and 
Subhadra Thampatty v. Kunjan Haji, 
1972 Ker LT 459, cannot be accepted as 
correct. 


12. As tersely observed by Madhavan 
Nair, J. in Balakrishnan v. Parameswaran 
Namboodiri, 1968 Ker LT 128, in the con- 
text in which the word “pattom” is used 
in documents of kanom and mortgage it 
can only mean the rental estimate of the 
property that had been made the basis 
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for fixation of the annual michavarom 
or the residual profit that the mortgagee 
has to pay to the mortgagor year after 
year and it does not denote the rent pay- 
able (by) the kanomdar or the mortgagee. 

13. To sum up, we hold that in the 
case of kanom transactions the ‘contract 
rent’ can only be the michavarom pay- 
able by the kanom tenant to the land- 
lord under the terms of the demise and 
not the gross pattom mentioned in the 
document as the basis for calculation of 
the michavarom. 

14. In the light of the foregoing con- 
clusion we allow C. R. P. No. 2388 of 
1976, set aside the orders of the Appellate 
Authority (Land Reforms), Trichur and 
the Land Tribunal, Manjeri and remit 
O. A. No. 1153 of 1972 to the Land Tri- 
bunal, Manjeri for fresh disposal in ac- 
cordance with law and in the light of the 
principles laid down in this order. 

15. C. R. P. No. 1611 of 1977 is also 
allowed. We set aside the order of the 
Appellate Authority (Land Reforms), 
Kozhikode and the order of the Land 
Tribunal, Beypore in S. M. C. No. 993 of 
1973 will stand restored. The parties will 
bear their respective costs in both the 
civil revision petitions. 

Revisions allowed, 


AIR 1980 KERALA 40 
FULL BENCH 


V. P. GOPALAN NAMBIYAR C. J., 
V. BALAKRISHNA ERADI; G. VISWA- 
NATHA IYER, G. BALAGANGA- 
DHARAN NAIR AND M. P, 
MENON, JJ. 


E. Keshava Bhat, Appellant v. K. S, 
Subraya Bhat, Respondent. 

A. S. A. No. 1 of 1977 and C. R. P. 
No. 241 of 1978, D/- 29-8-1979. 

(A) Kerala Land Reforms Act (1 of 
1964), S. 125 (3) — Stay of suit by 
Civil Court and reference to Land Tri- 
bunal — Suit for injunction simpliciter 
—- Defendant pleading tenancy — Sec- 
tion 125 (3) is not attracted, 1976 Ker 
LT 571 (FB), Overruled. 


Per Full Bench — A plain and simple 
suit for injunction is not liable to be 
referred to the Land Tribunal under 
Section 125 (3). In suits for injunctions 
the Court is concerned only with the 
question of possession — the nature 
and the character of the possession is 
immaterial. If.the plaintiff does not 
make out his possession, there is no 
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need at all to consider whether the 
defendant is in possession, and if so, in 
what character or capacity; and if the 
plaintiff makes out his case of posses- 
sion, the question of defendant’s ten- 
ancy again would not fall for consi~ 
deration. (Paras 6, 39, 42) 

The Rule of presumption folowing 
title, as is well known, is applicable 
only in certain limited classes of cases, 
and under limited conditions and cir- 
cumstances, That Rule has no relevance 
in deciding whether a question of ten- 


ancy “arises” in a plain and simple 
suit for injunction. 1976 Ker LT 571 
(FB), Overruled; AIR 1974 Ker 100; 


1973 Ker LT 983; and C. R. P. No. 298 
of 1973 (Ker), Approved. (Para 6) 


(B) Kerala Land Reforms Act (1 of 
1964), S. 125 (1) and (3) — Scope of 
—- Bar under, when attracted — Ques- 
tion regarding rights of tenant — When 
‘arises’ within S. 125 (3) — Plain and 
simple suit for injunction — Mere im- 
corporation of unnecessary or irrele~ 
vant plea of tenancy in written state- 
ment cannot attract the bar of Sec- 
tion 125 (1) and (3). AIR 1974 Ker 205 
and 1976 Ker LT 571 (FB), Overruled. 


Per Full Bench — Unless the ques- 
tion of tenancy actually “arises” for 
consideration, there is no obligation 
under Sec. 125 (3) to make a reference 
to the Land Tribunal. The mere mn- 
corporation of an unnecessary or irre- 
levant plea of tenancy into the written 
statement which has no relation what- 
ever to the material averments and 
reliefs sought in plaint, cannot attract 
the bar of Sec. 125 (1), or the provi- 
sions of Sec 125 (3), It is only if the 
question arises for consideration that 
the obligation to refer under Section 
125 (3) also arises. It cannot be the 
intention of the Legislature to make 
the reference to the Land Tribunal 
dependent upon a plea in the written 
statement which has got no relation fo 
the claim made in the plaint, and 
which would not, having regard to the 
frame of the plaint, or to other legal 


obstacles in raising the defence, call 
for any adjudication at all. AIR 1974 
Ker 205 and 1976 Ker LT 571 (FB), 
Overruled. (Case law discussed). 


(Paras 11, 40) 


In a plain and simple suit for in- 
junction on the averment that the de- 
fendant owas only the plaintiffs 
agent, it cannot be said that any ques- 
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tion regarding the rights of a tenant 
“arises” so as to attract Sec. 125 (3). 
The legislature had guardedly used the 
expression “arising” instead of “raised”. 
To invoke the section it is not suffi- 
cient that a dispute regarding the right 
of tenancy is raised, and that the 
question should, on the other hand, 
“arise” im the proceedings, 

(Para 13) 


(C) Kerala Land Reforms Act (1 of 
1964), S. 125 (3) — Ouster of jurisdic- 
tion of Civil Court — If a question of 
tenancy arises the decree of Civil 
Court without reference to Tribunal 
will be without jurisdiction and there- 


fore null and void. 1976 Ker LT 691 
(FB), Overruled. 
Per Majority — (G. Vishwanatha 


Iyer, J. Dissenting): --~ There is 
an ouster of jurisdiction of the 
civil court to decide a question of 


tenancy, by Section 125 (1) of the Act. 
Such a question must be referred to 
the Land Tribunal under Sec. 125 (3), 
and dealt with as provided by that 
clause and the other clauses of that 
section. Therefore if a question of ten- 
ancy did “arise” for determination, 
and was not referred for adjudication 
to the Land Tribunal, but was dealt 
with by the Civil Court itself, the re- 
sultant decree passed by the Civil 
Court would be one without jurisdic- 
tion. A contravention of the provisions 
of S. 125 (3) is a matter of jurisdiction 
and not one relating to procedure. 1976 
Ker LT 691 (FB), Overruled. 


(Paras 14, 196) 

Per G. Viswanatha Iyer, J.: — The 
maximum that can be said against 
a decree which has been pass- 


ed in violation of S. 125 (8) is that a 
court which has jurisdiction over the 
subject matter and parties has passed 
a decree ignoring a mandatory provi- 
sion of law. It has refused to follow a 
statutory procedure to arrive at a find- 
ing on the question. It has failed to do 
its duty and thereby committed a 
serious error of law but that error of 
law can be corretced only in the man- 
ner laid down in the C. P. C. If the 
party aggrieved does not take appro- 
priate steps to have that error correct- 
ed this decree which does not decide 
any rights of a tenant under the Act 
will hold good and will not be open to 
Challenge on the basis of being a nul- 
lity. The failure to do its duty under 
the statutory provision is certainly an 
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error of law but it does not render 
the decree a nullity. This is a decree 
binding the parties unless set aside in 
appeal. 


(D) Kerala Land Reforms Act (i of 
1964), S. 125 (3) — “Arise” for consi- 
deration — Question of tenancy decid- 
ed by Land Tribunal — Matter comes 
up for consideration again before Civil 
Court — Same cannot be said to ‘arise’ 
for consideration so as to make a refer- 
ence under Sec. 125 (3) mecessary — 
Matter which had become res judicata 
cannot be said to “arise” so as to be 
referred to Tribunal under S. 125 (3). 
1976 Ker LT 571 (FB), Overruled. (Case 
law discussed). (Paras 21, 51) 


Cases Referred: Chronological Paras 
AIR 1979 SC 653 10, 41 
AIR 1978 SC 1217 9, 11, 25, 41 


1978 Ker LT 691: AIR 1979 Ker 1 (FB) 


2, 21, 22, 28 
1978 Ker LT 315: AIR 1978 Ker 217 
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1977 Ker LT 1:AIR 1976 SC 2610 
16, 39 
1977 Ker LT 409 24 
1977 Ker LT 730 51 
1977 Ker LT 865 13, 50 
1976 Ker LT 403 (FB) 15, 16, 39 
1976 Ker LT 571 (FB) 3, 6, 114, 
15, 16, 22, 23, 35, 
39, 40, 43 
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15, 16, 31, 34, 35 
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Anisminic Ltd. v. Foreign Compen- 
sation Commission 18 
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AIR 1966 SC 166 8, 11 
AIR 1964 SC 1348 12, 26 
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ILR (1959) Mys 420 8 
1958 Ker LJ 954 28 
AIR 1954 Bom 100 8 
(1930) ILR 52 All 501: AIR 1930 All 
193 12 
(1889) 40 Ch D 555:60 LT 208, Weed 
v. Ward 13 
(1886) ILR 8 All 324 29 
(1830) 1 B&Ad 648:109 ER 928, King 
v. Wrottesley 40 
In A. S. A. No. 1 of 1977: P. K. 


Balasubramanyan, for Appellant; U. P. 
Kunikullaya, for Respondent. In C. R. P. 
No. 241 of 1978: T. S. Venkiteswara 
Iyer and P. K. Balasubramanyan, for 
Petitioner; T. R. G. Warrier, for Re- 
spondent. 


GOPALAN NAMBIYAR, €. J. (for 
himself and on behalf of V. Balakrishna 
Eradi, G. Balagangadharan Nair and 
M. P. Menon, JJ.): — These two 
cases were heard together as they 
raised certain questions in re- 
gard to the scope of Section 125 (3) 
of the Kerala Land Reforms Act. The 
questions raised which have occasioned 
the reference will be dealt with in 
the course of our discussion. 


A. S. A. No. 1 of 1977: 


The appeal is by the defendant in 
O. S No. 16 of 1972, Munsiff’s Court, 
Kasaragod, a suit for a permanent in- 
junction to restrain the appellant from 
trespassing on the plaintiff-respondent’s 
property and from interfering with 
the plaintiff?’s possession. The plaint 
proceeded on the basis that the appel- 
lant was the plaintiffs agent and had 
no independent possession, Ext. A-1 in 
the suit evidenced the contract claimed 
to be one of agency. The appellant’s 
defence was that he was a tenant. The 
suit was filed on 19-1-1972, ie. after 
the amendment of the Kerala Land 
Reforms Act I of 1964 by Act 35 of 
1969. The appellant applied for pur- 
chase of the landlords rights under 
Section 72-B of the Act on the ground 
that he was a tenant. Issues 1 and 4 
in the suit were as follows :— 


“1, Whether the plaintiff was in pos- 
session of the suit properties on the 
date of the plaint? 

XX XX XX 

4. Whether the court has got jurisdic- 

tion to try the suit? 


XX XX XX XX 
I. A. No. 463 of 1972 was filed by the 
appellant for reference of the question 
of tenancy for determination by the 
Land Tribunal under Section 125 (3) of 
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the Land Reforms Act which requires 
that whenever in any suit or proceed- 
ing any question regarding the rights 
of a tenant arises, such question shall 
be referred to the Land Tribunal, The 
application was rejected on the ground 
that the suit was one for injunction 
and that the question whether the ap- 
pellant was a tenant or not did not 
“arise?” for consideration. Thereafter 
the suit was tried on the merits. On 
issue 1, the plaintiff's possession was 
found; the appellant was fourid only to 
be an agent and the suit was decreed 
with costs. On issue No. 4, it was 
‘held in paragraph 25 that in view of 
the order on I. A. No. 463 of 1972, 
the issue did not “arise” for considera- 
tion. On appeal, although the appel- 
lant pointedly raised the ground in 
the memorandum oof appeal that the 
question of tenancy should have 
been referred for determination to 
the Land Tribunal, the same does 
not seem to have been urged before 
the lower appellate court, and is not 
seen dealt with in the judgment. The 
‘appeal was dismissed affirming the 
finding that the appellant is not a 
tenant. In second appeal to this Court, 
the contention was strongly urged by 
the appellant that as the question of 
tenancy raised: by him was not referred 
for determination to the Land Tribunal 
under Section 125 (3) of the Act, the 
decree passed by the trial court was 
wholly without jurisdiction. The learn- 
ed’ Judge held that as the plea in this 
form had not been specifically raised 
or pursued in the lower appellate 
court, it cannot be permitted to be 
raised in second appeal. Proceeding to 
deal with the matter on the merits, the 
learned Judge affirmed the decree of 
the lower appellate court and dismiss- 
ed the second appeal, holding that the 
plaintiff was in possession on the date 
of filing the suit and that the appel- 
lant was only an agent. 


2. The point urged by counsel for 
the appellant is that quite irrespective 
of whether the suit was for an injunc- 
tion or not, once the plea of tenancy 
had been raised by the defendant, the 
Court was bound to refer the question 
for determination to the Land Tribunal 
under Section 125 (3). Trial of the suit 
without such reference, and the decree 
passed therein, were said to be with- 
out jurisdiction and a nullity. A three 


Judges Full Bench of this Court in 
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Alavi v. Radha Varasyaramma (1976 
Ker LT 691) had taken the view that 
a decree passed in violation of Section 
125 (3) of the Act and without refer- 
ence of the question of tenancy to 
the Land Tribunal was required by the 
said section, was not without jurisdic- 
tion, but was only a case of procedural 
irregularity. Counsel for the appellant 
canvassed the correctness of this pro- 
position. The correctness of this view 
was doubted recently by another three 
Judges Full Bench in George v. Vareed 
(1978 Ker LT 691). In view of this, 
it was felt that the decision in Alavi 
v. Radha Varasyaramma (1976 Ker LT 
691) required reconsideration. The mat- 
ter was accordingly placed before this 
larger Bench. This is the main ques- 
tion that arises for consideration. But 
in dealing with it, various side issues 
and incidental questions also crop up, 
which bristle with conflict and con- 
troversy. One of these is whether in a 
plain and simple suit for injunction as 
in this case, a question of tenancy, or 
any rights of a tenant can be said to 
“arise” for determination. 


3. In Lissy v. Kuttan (1976 Ker LT 
571), a Full Bench of three Judges of 
this Court overruled the Division Bench 
ruling in Alavi v. Mohammedkutty 
Haji (1973 Ker LT 937), and ruled that 
even a suit for injunction is liable to 
be referred to the Land Tribunal under 
Section 125 (3) of the Land Reforms 
Act. The correctness of the view taken 
by this Full Bench has been challeng- 
before us by counsel for the respon- 
ent. 


4. Other questions which arise in 
the course of tackling these main ques- 
tions will be referred to in the course 
of the discussion. i 

5. Section 125 of the Act may be 
noticed : 

"125. Bar of 
courts. — 


(1) No civil court shall have 
isdiction to settle, decide or deal 
any question or to determine any mat- 
ter which is by or under this Act re- 
quired to be settled, decided or dealt 
with or to be determined by the Land 
Tribunal or the appellate authority or 
the Land Board or the Taluk Land 
Board or the Government or an officer 
of the Government: 


Provided that nothing contained in 
this sub-section shall apply to proceed- 
ings pending in any court at the com- 


jurisdiction of civil 


jur- 
with 


44 Ker, 


mencement of the Kerala Land Re- 
forms (Amendment) Act, 1969. 

(2) No order of the Land Tribunal or 
the appellate authority or the Land 
Board or the Taluk Land Board or the 
Government or an officer of the Gov- 
ernment made under this Act shall be 
questioned in any civil ccurt, except as 
provided in this Act, 

(3) If in any suit or other proceed- 
ing any question regarding rights of a 
tenant or of a kudikidappukaran (in- 
cluding a question as to whether a 
person is a tenant or a kudikidappu- 
karan) arises, the civil court shall stay 
the suit or other proceeding and refer 


such question to the Land Tribunal 
having jurisdiction over the area in 
which the land or part the roof is 


situate together with the relevant re- 
cords for the decision of that question 
only, 

(4) The Land Tribunal shall decide 
the question referred to if under sub- 
section (3) and return the records to- 


gether with its decision to the civil 
court. 
(5) The civil court shall then pro- 


ceed to decide the suit or other pro- 
ceedings accepting the decision of the 
Land Tribunal on the question referred 
to it. 


(8) The decision of the Land Tri- 
bunal on the question referred to it 
shall, for the purposes of appeal, be 
Geemed to be part of the finding of 
the Civil Court. 


(7) No civil court shall have power 
to grant injunction in any suit of 
other proceeding referred to in sub- 
section (3) restraining any person from 
entering into or occupying or cultivat- 
ing any land or kudikidappu or to 
appoint a receiver for any property in 
respect of which a question referred 
to in that sub-section has arisen, till 
such question is decided by the Land 
Tribunal, and any such injunction 
granted or appointment made before 
the commencement of the Kerala Land 
Reforms (Amendment) Act, 1969, or be- 
fore such question has arisen, shall 
stand cancelled. 

(8) In this section, “civil court” shall 
include a Rent Control Court as de- 
fined in the Kerala Buildings (Lease 
and Rent Control) Act, 1965.” 

There can be little doubt that the first 
clause completely bars the jurisdiction 
of the civil court from deciding or 
dealing with questions which have to 
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be decided or dealt with by the 
Land Tribunal or` the Land Board 
or the Government or an Off- 


cer of Government. Clause (3) of Sec- 
tion 125 provides for a reference of 
any question regarding the rights of a 
tenant to the Land Tribunal and the 
staying of the suit till decision by the 
Tribunal if such a question arises in 
the suit. Section 101 (3) of the Act 
makes the jurisdiction of the Tribunal 
an exclusive one. The Civil Court is 
to incorporate the finding of the Tri- 
bunal on the question referred, in the 
decision to be rendered by it, The 
finding thus incorporated is liable to- 
be challenged in appeal by the appel- 
late court, and, of course, on further 
appeal by the second appellate court. 

6. We shall first deal with the ques- 
tion whether a plain and simple suit 
for injunction is liable to be referred 
under Section 125 (3) of the Act. That 
Should depend on whether a question 
regarding the rights of a tenant can be 
said to “arise” in the suit. Unaided by 
authorities, we think that in suits for 
injunction, we are concerned only with 
the question of possession of the 
nature and the character of the 
possession is immaterial. If the plain- 
tiff does not make out his posses- 
sion, there is no need at all to con- 
sider whether the defendant is in 
possession, and if so, in what character 
or capacity; and if the plaintiff makes 
out his case of possession, the question 
of defendant’s tenancy again would not 
fall for consideration. This was the 
view taken in the two decisions in 
Alavi v. Mohammedkutty Haji 1973 
Ker LT 937 and Narayana Menon v. 
Kallandi (1973 Ker LT 983). As a 
Statement of general principle appli- 
cable in the generality of cases for 
injunction, that is the view which com- 
mends itself to us, We are of the opi- 
nion that the decision in Lissy V 
Kuttan (1976 Ker LT 571) which over- 
ruled the same cannot be accepted as 
laying down correct law. In that deci- 
sion, a Full Bench of three Judges 
examined the position. The Full 
Bench after noticing the two decisions 


in 1973 KLT referred to supra, ex- 
pressed itself thus: 

“The matter raises a difficult ques- 
tion. In one sense it is correct to say 


that if the plaintiff is found to be in 
possession a further question whether 
the defendant is a tenant or not ig 
immaterial and therefore it does not 
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arise in the case. But we have to re- 
member that in most of the cases of 


this type on the plea by the defendant 
that he is a tenant and a denial by the 
plaintiff of that plea an issue would 
normally have been framed whether 
the defendant is a tenant or not. We 
have not come across cases where iM 
such circumstances the plaintiff sought 
to strike out the issue regarding the 
question whether the defendant is a 
tenant or not. It is even doubtful 
whether in such circumstances he could 
legitimately claim that the: issue fram- 
ed should be struck off. If there is 
such an issue framed in the case can 
it be said that the question whether 
the defendant is a tenant or not does 
not arise in the suit? We do not think 
it is possible and it is not as though 
a finding on such an issue has no 
bearing or has no relevance in deter- 
mining the question of possession. In 
cases of disputed possession the evi 
dence regarding possession will be con- 
flicting. And very often the evidence 
would be mainly oral and it will be 
difficult to conclude whether the plain- 
tiffs witnesses were speaking the truth 
or whether the defendant’s witnesses 
were speaking the truth when each 
group asserted that the one or the 
other, the plaintiff or the defendant, 
was in possession. In such a situation 
the presumption that possession fol- 
lows title which courts may draw in 
given cases, particularly, when it is 
established that the man with title had 
been in possession at some time, 
(though there is no specific statutory 
provision in the Evidence Act regard- 
ing such a presumption as in the case 
where title is presumed on possession 
being established under Section 110 of 
the Evidence Act) may be pressed into 
service. A finding whether the defen- 
dant is a tenant is therefore an im- 
portant factor in cases of disputed pos- 
session and conflicting evidence, Fur- 
ther in all cases a finding en the 
question. whether a defendant is a 
tenant or not would not only be rele- 
vant but useful for evaluating the evi- 
dence in the case regarding possession 
and in determining the probative value 
‘of such evidence. This being so we do 
not think the correct: approach in such 
cases should be to proceed as if the 
question whether the defendant is a 
tenant or not has no bearing when the 
plaintiffs have chosen to rest their 
case’ purely on possession. With respect 


E. Keshava Bhat v. K. S. Subraya Bhat (FB) 


Ker. 45 


we are unable to agree with the view - 
expressed in the two decisions to 
which we have referred to as well as 
in the other decisions of this Court. 
Those decisions have to be overruled 
and we do so.” (pp. 578 and 579). 


We are unable to accept the reasoning 


of the Full Bench. The rule of pre- 
sumption following title, as is well 
known, is applicable only in certain 
limited classes of cases, and under 


limited conditions and circumstances. 
That rule has no relevance in decid- 
ing whether a question of tenancy 
“arises” in a plain and simple suit for 
injunction. Nor are we impressed with 
the reasoning that a finding on tenancy 
would be relevant and useful in eva- 
luating evidence as to possession. We 
are unable to see how this would be 
so. We therefore overrule the decision 
of the Full Bench in Lissy v. Kuttan 
(1976 Ker LT 571) on this point, and 
hold that the decisions in Alavi v. 
Mohammedkutty Haji (1973 Ker LT 937) 
and Narayana Menon v. Kallandi (1973 
Ker LT 983) were rightly decided. We 
endorse the judgment of Mr. Justice 
Krishnamoorthy Iyer in C. R. P. No, 
298 of 1973 which was also overruled 
in Lissy v: Kuttan (1976 Ker LT 571). 


7. As, however, the reference to 
the Full Bench of five Judges was 
occasioned to consider the other ques- 
tions strongly debated before us, which 
frequently arise for determination, and 
which have to be settled for providing 
guidance te the lower courts, we 
shall deal with these questions, These 
are; when can it be said that a ques- 
tion regarding the rights of a tenant 
“arises” within the meaning of Section 
125 (3)? If a question thus “arises”, 
and is not referred to the Land Tri- 
bunal but is dealt with and disposed 
of by the civil court, is the resultant 
decree one without jurisdiction? 


8 On the first of these questions, 
counsel for the appellant contended 
that a question of tenancy “arises” the 
moment a plea of tenancy is raised in 


written statement. He placed re- 
liance for this proposition on the 
decision of the Supreme Court in 


Bhimaji v. Dundappa (AIR 1966 SC 
166). The Court was there concerned 
with Section 85-A of the Bombay Ten- 
ancy and Agricultural Lands Act, 1948 
This section was as follows: 

“85-A. (1) If any suit instituted in 
any Civil Court involves any issues 
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which are required to be settled, de- 
cided or dealt with by any authority 
competent to settle, decide or deal with 
such issues under this Act (herein- 
after referred to as the ‘competent 
authority’) the Civil Court shall stay 
the suit and refer “such issues” to 
such competent authority for determi- 
nation. 

(2) On receipt of such reference 
from the Civil Court, the com- 
petent authority shall deal with and 
decide such issues in accordance with 
the provisions of this Act and shall 
communicate its decision to the Civil 
Court and such Court shall thereupon 
dispose of the suit in accordance with 
the procedure applicable thereto. 

Explanation. — For the purpose of 
this section a Civil Court shall include 
a Mamlatdar’s Court constituted under 
the Mamlatdar’s Courts Act, 1906.” 


The Section was 
amendment of 1956. But even before 
the introduction of the section it had 
been ruled by the Bombay High Court 
in Dhondi Tukaram’s case (AIR 1954 
Bom 100), on the strength of Section 
70 (b) and Section 85 that if a suit is 
filed on the footing of trespass and the 
defendant raises the plea of tenancy, 
the Civil Court had no jurisdiction to 
deal with the plea and the matter had 
to be referred to the Mamlathdar for 
decision. This was on the combined 
effect of Sections 70 (b) and 85 of the 


Act, The legislature, by enacting Sec- 
tion 85-A accepted this view. The 
Supreme Court affirmed the High 


Court’s decision that till the Mamlath- 
dar decided on the plea of tenancy, 
the Court was bound to stay proceed- 
ings and could not proceed on the 
basis that the transaction sued on was 
a mortgage. The actual decision of the 
Supreme Court was only to this effect. 
In the course of the discussion, the 
Court noticed the decision in Mudugere 
Rangaiah’s case (ILR (1959) Mys 420). 
There the suit was for a declaration 
that the plaintiff owas a tenant and 
for a permanent injunction. The de- 
fendant also claimed the status of a 
tenant under the same landlord as the 
plaintiff, and claimed that the Civil 
Court had no jurisdiction to decide the 
suit in view of Section 46 of the 
Mysore Tenancy Act. The Mysore High 
Court ruled that the jurisdiction of 
the Amildar was only in respect of 
cases “arising by or under” the Mysore 
Tenancy Act, and the suit in question 
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did not fall under that category, and 
therefore the Civil Court had jurisdic- 
tion. The Supreme Court guarded itself 
against expressing any view one way 
or the other on the decision in Mudu- 
gere Rangaiah’s case (ILR (1959) Mys 
420), The actual decision in AIR 1966 
SC 166 therefore, does not touch this 
particular aspect. 

In Noor Mohammad Khan _v. 
Fakirappa (AIR 1978 SC 1217) constru- 
ing the provisions of the Mysore Ten- 
ants (Temporary Protection from 
Eviction) Act, 1961 — referred to in the 
judgment as Mysore Act and Karnataka 
Act — and, in particular, Sections 4, 
70 and 133 thereof, the Supreme 
Court observed: 

“Rightly or wrongly he took the ob- 
jection that he was a tenant and, there- 
fore, could not be evicted by the Col- 
lector in pursuance of the final parti- 
tion decree or order by giving actual 
delivery of possession to the appellants. 
An issue, therefore, arose for decision 
of the Civil Court in the suit or the 
execution proceeding which was a con~ 
tinuation of the partition suit as to 
whether respondent No. 1 was a tenant 
within the meaning of the relevant 
Acts. The stand taken on behalf of 
the appellants with reference to Sec- 
tion 52 of the T. P. Act may be good 
and may have force. Nonetheless, the 
jurisdiction of the Civil Court to decide 
this contentious issue was barred. The 
matter had to be decided by the Reve- 
nue Authorities.” (p. 1221). 


In that case, Section 142 (1-A) of the 
Karnataka Act provided that if a per- 
son was a tenant he shall not be 
liable to be evicted from the land ex- 
cept in accordance with the provisions 
of the Act. Section 70 made it the 
function of the Mamlathdar to decide 
whether a person is, or was, at any 
time in the past, a tenant. Under Sec- 
tion 85 the jurisdiction of the Civil 
Court to decide any matter which had 
to be dealt with by the revenue autho- 
rities was barred. Under Section 133 
any suit ‘involving’ any matter which 
had to be dealt with by the Revenue 
or Governmental authorities had to 
be stayed. It was on the combined 
operation of those provisions that the 
Supreme Court stated the position as 
noticed supra. The language of the 
provision construed was different. 

10. Counsel for the appellant drew 
our attention to the recent decision of 
the Supreme Court in Gundaji v. Ram< 


1980 


chandran (AIR 1979 SC 653). Under the 
provisions of the concerned statute, 
(the Bombay Tenancy and Agricul- 
tural Lands Act, 1948) the question 
whether a person was an agriculturist 
or not was confided to the exclusive 
jurisdiction of the Mamlathdar. Section 
85 barred the jurisdiction of the Civil 
Court to settle, decide or deal with 
any question, required by the Act to 
be decided or dealt with by the the 
Mamlathdar or Tribunal or other autho- 
rities, Section 63 prohibited inter alia 
a sale of land in favour of one who is 
not an agriculturist. The suit was for 
specific performance of a contract of 
sale and the plea was raised that the 
plaintiff was not an agriculturist and 
an agreement of sale to him was oppos- 
ed to the statute and to public policy. 
It was held that the question should 
not have been proceeded with in the 
civil court. Paragraphs 14 and 18 of 
the decision are important. We extract 
the relevant passages: 


‘14. It would thus appear that even 
when a properly constituted suit is 
brought to the Civil Court having 
jurisdiction to try. the same, prima 
facie, on a contention being raised by 
the defendant an issue may arise which 
the Civil Court would not be compe- 
tent to try and the legislature stepped 
in to avoid the conflict of jurisdiction 
by introducing S. 85-A making it obli- 
gatory upon the Civil Court to refer 
such an issue to the competent autho- 
rity under the Tenancy Act. Any con- 
troversy that such an issue is a pri- 
mary issue or a subsidiary issue and 
hence triable by Civil Court must be 
said to have been resolved by laying 
down that the Civil Court will have 
no jurisdiction to try the same even it 
such an issue arose in a properly 
constituted civil suit cognisable by the 
Civil Court. And the ratio of the deci- 
sion is that a contention raised by the 
defendant may have the necessary 
effect to oust the jurisdiction -of the 
Civil Court in respect of the contention 
which is to be disposed of before the 
suit can be disposed of one way or the 
other. 


x x x x 

18. Thus, both on principle and on 
authority there is no escape from the 
conclusion that where in a suit proper- 
ly constituted and cognizable by the 
Civil Court upon a. contest an issue 
arises which is required to be settled, 
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decided or dealt with by a competent 
authority under ‘the Tenancy Act, the 
jurisdiction of the Civil Court to settle, 
decide or deal with the same is not 
only ousted but the Civil Court is 
under a statutory obligation to refer 
the issue to the competent authority 
under the Tenancy Act to decide the 
same and upon the reference being 
answered back, to dispose of the suit in 
accordance with the decision of the 
competent authority under the Tenancy 
Act. 

19. If, plaintiff sued for specific 
performance of a contract for sale of 
agricultural land governed by the pro- 
visions of the Tenancy Act in the Civil 
Court and the defendant appeared and 
raised a contention that in view of the 
provisions contained in S. 63 of the 
Tenancy Act the plaintiff being not an 
agriculturist he is barred from pur- 
chasing the land, the issue would arise 
whether the plaintiff is an agriculturist. 
Such an issue being within the exclu- 
sive jurisdiction of the Mamlatdar, it is 
incumbent upon the Civil Court to 
refer the issue to the competent autho- 
rity under the Tenancy Act and the 
Civil Court has no jurisdiction to 
decide or deal with the same.” 

Many decisions were noticed and exa- 


mined. The language of S. 85-A again, 
required that- the relevant question 
must be “involved” in the suit. The 


Court observed that there was no 
escape from the conclusion that the 
legislature had expressly ousted the 


jurisdiction of the Civil Court to decide 
any question which had to be dealt 
with by the authorities mentioned by 
the Act, 


11. Counsel for the appellant con- 
tended, on the strength of. the decisions 
in Noor Mohammad Khan v, Fakirappa, 
(AIR 1978 SC 1217) and Bhimajj v. 
Dundappa, (AIR 1966 SC 166) that the 
question of tenancy arises as soon as the 
plea was raised by the defendant that 
he was a tenant, and therefore the 
matter had to be referred to. the Land 
Tribunal. We do not think this extreme 
position taken up by counsel for the 
appellant will be justified. A statement 
in such wide and comprehensive terms 
is to be found in the Full Bench deci- 
sion in Lissy v. Kuttan, (1976 Ker LT 
571). The Full Bench observed: 

“The only matter to be considered 
in the Court is whether any question 
regarding the rights of a tenant or a 
kudikidappukaran including the ques- 
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tion as to whether a person is a tenant 
or a kudikidappukaran arises in a suit 
or proceeding. This, the Court will 
have to examine and for this purpose 
what will have to be examined are the 
pleadings, and we consider, nothing 
also. Whether the plea is frivolous or 
sustainable. or prima facie true or not 
are all foreign to the scope of the en- 
quiry before Court. We are in com- 
plete agreement with the decision in 
Sankaran v. Rajammal, (1974 Ker LT 
488} where all the decisions on the 
subject on an analogous provisions of 
previous enactments have been review- 
ed. The view has been taken in the 
decision that S. 125 (3) has barred any 
consideration by the Court of the 
question even for the purpose of find- 
ing out whether a prima facie case has 
been established.” (p. 575). 


We consider that the principle has been 
very widely and broadly stated in the 
above passage. We cannot accept the 
statement of the law as correct. Unless 
the question actually “arises” for consi- 
deration, there is no obligation under 
S. 125 (3) to make a reference to the 
Land Tribunal. The mere incorporation 
of an unnecessary or irrelevant plea of 
‘tenancy into the written statement 
which has no relation whatever to the 
material averments and the reliefs 
sought in plaint, cannot attract the bar 
of S. 125 (1), or the provisions of Sec- 
tion 125 (3). It follows that the state- 
ment of the principle in Sankaran v. 
Rajammal (1974 Ker LT 488) which 
was approved by the Full Bench in 
Lissy v. Kuttan (1976 Ker LT 571) must 
also be overruled. That decision stated 
that S. 125 (8) bars any consideration 
by the court of the question even for 
the purpose of finding out whether a 
prima facie case has been established. 
We consider this an over-statement of 
the principle. It is only if the question 
arises for consideration that the obliga- 
tion to refer under Section 125 (3) also 
arises. We do not think it can be the 
intention of the Legislature to make the 
reference to the Land Tribunal depen- 
dent upon a plea in the written state- 
ment which has got no relation to the 
claim made in the plaint, and which 
would not, having regard to the frame 
of the plaint, or to other legal obstacles 
in raising the defence, call for any 
adjudication at all. 


12. We may refer to the decision of 
‘the Supreme Court in Topandas v: M/s. 
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Gorakhram Gokalchand . (AIR 1964 SC 
1348). The suit was there instituted in 
the City Civil Court, Bombay, for a 
declaration that the defendants were not 
entitled to remain in possession of a 
certain shop in Greater Bombay and 
for a permanent injunction restrain- 
ing them from entering the shop. The 
defence was that the relationship be- _ 
tween the parties was not that of licen- 
sor and licensee but of landlord and 
tenant and that under S. 28 (1) of tha 
Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, read 
with S. 29-A thereof the suit was ex- 
clusively triable by the Court of Small 
Causes and not by the City Civil Court, 
This defence was overruled. Section 28 
gave exclusive jurisdiction over suits 
or proceedings between landlord and 
tenant relating to recovery of rent or 
possession to the Small Cause Court; 
and S. 29-A provided that nothing im 
S. 28 (or 29) would bar a party to a 
suit in which a question of title to pre- 
mises arises, from suing in a competent 
Court to establish his title to the pre- 
mises. S. K. Das, J. speaking for him- 
self and Hidayatullah, J. who formed 
the majority observed: 


“It is to be noticed that the opera- 
tive part of the sub-section refers to 
two matters (a) any suit or proceeding 
between a landlord and a tenant relat- 


‘ing to the recovery of rent or posses- 


sion of any premises to which any of 
the provisions of Part II apply and (b) 
any application made under the Act or 
any claim or question arising out of 
this Act or any of its provisions. What 
is the true effect of sub-s. (1) of S. 28 
with regard to the aforesaid two 
matters? Does it mean that if tha 
defendant raises a claim or question as 
to the existence of a relationship of 
landlord and tenant between him and 
the plaintiff, the jurisdiction of the 
City Civil Court is ousted even though 
the plaintiff pleads that there is no 
such relationship, and the only Court 
which has exclusive jurisdiction to try 
the suit is the Court of Small Causes, 
Bombay? That is the question beforg 
us.” (p. 1352). | 

The learned Judges then referred to 
the Full Bench decision of the Allaha- 
bad High Court in Ananti v. Channu 
((1930) ILR 52 All 501) and proceeded: 


“Having regard to the general prin- 
ciple stated above we think that the 
view taken by the High Court in this 
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case is correct. . Section 28 no doubt 
gives exclusive jurisdiction to the 
Court of Small Causes to entertain and 
try a suit or proceeding. between a 
landlord and a tenant relating to 
recovery of rent or possession of any 
premises to which any of the provisions 
of Part II apply; it also gives exclusive 
jurisdiction to decide any application 
under the Act and any claim or ques- 
tion arising out of the Act or any of 
its provisions — all this notwithstand- 
ing anything contained in any other 
law. The argument of learned counsel 
for the appellants is that the section 
in effect states that notwithstanding 
any general principle, all claims or 
questions under the Act shall be_ tried 
exclusively by the Courts mentioned in 
the section, e.g. the Court of Small 
Causes in Greater Bombay, and it does 
not matter whether the claim or ques- 
tion is raised by the plaintiff or the 
defendant. The argument is plausible, 
but appears to us to be untenable on a 
careful scrutiny. We do not think that 
the section says or intends to say that 
the plea of the defendant will deter- 
mine or change the forum. It proceeds 
on the basis that exclusive jurisdiction 
is conferred on certain Courts to decide 
all questions or claims under the Act 
as to parties, between whom there is 
or was a relationship of landlord and 
tenant. It does not invest those Courts 
with exclusive power to try questions 
of title, such as questions as between 
the rightful owner and a trespasser or 
a licensee, for such questions do not 
arise under the Act. If, therefore, the 
plaintiff in his plaint does not admit a 
relation which would attract any of 
the provisions of the Act on which the 
exclusive jurisdiction given under Sec- 
tion 28 depends, we do not think that 
the defendant by his plea can force the 
plaintiff to go to a forum where on his 
averments he cannot go. The inter- 
pretation canvassed for by the ap- 
pellants will give rise to anomalous 
results; for example, the defendant 
may in every case force the plaintiff 
to go to the Court of Small Causes 
and secondly, if the Court of Small 
Causes finds against the defendant’s 
plea, the plaint may have to be return- 
ed for presentation to the proper Court 
for a second time.” (pp. 1352 and 1353). 

13. Counsel on both sides expatiated 
on the meaning of the expression 
‘arise’, The decision in Weed v. Ward, 
. (1889) 40 Ch -D 555) was cited. 
1980 Ker./4 Ill G—24 
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Cotton L. J. there stated that a ques- 
tion which “arises” for consideration is 
something which will necessarily have 
to be decided. Much the same thing 
was said by Lindley, L. J. and Lopes, 
L. J. Being a plain and simple suit 
for injunction on the averment that 
the defendant was only the plaintiff's 
agent, we do not think any question 
regarding the rights of a tenant “arises” 
so as to attract S. 125 (3) of the Act. 
Attention was called to the decision of 
this Court in 
George v. Chakkunni, (1977 Ker LT 
865). Our learned brother Bhaskaran, J. 
very rightly noticed that the legisla- 
ture had guardedly used the expression 
‘arising’ instead of ‘raised’. It was 
observed that to invoke the Section it 
is not sufficient that a dispute regard- 
ing the right of tenancy is raised, and 
that the question should, on the other 
hand, “arise” in the proceedings. The 
learned Judge was of the view that if 
as a matter of fact, the plea is barred 
by the operation of the principles of 
res judicata, the Court trying to pro- 
ceed has no jurisdiction to try that 
question over again, and in that view, 
the question does not really “arise” for 


decision. We give our assent to this 
exposition of the principle by the 
learned Judge. 


14. We pass on to the next ques- 
tion: If a question of tenancy did 
“arise” for determination, and was not 
referred for adjudication to the Land 
Tribunal, but was dealt with by the 
Civil Court itself, is the decree one 
without jurisdiction? We are of the 
opinion, that the resultant decree pas- 
sed by the Civil Court would be one 
without jurisdiction. We cannot accept 
the contrary view in Alavi v. Radha 
Varasyaramma, (1976 Ker LT 691) (FB). 
As this reference has been occasioned 
to consider the correctness of that 
view, we shall deal fully with that 
question. Before noticing the relevant 
decisions, we would stress that Sec- 
tion 125 (1) completely bars the juris- 
diction of the Civil Court to settle, 
decide or deal with any question in 
respect of which appropriate provisions 
had been made in the Act for determi- 
nation by the Land Tribunal, the Land 
Board or the Government or an Officer 
of Government. A limited and qualified 
way of dealing with a question of 
tenancy by incorporating the finding of 
the Tribunal is provided by S. 125 (3); 
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and by reason of the provisions of 
cl. (6), the finding of the Civil Court 
is liable to be examined by the Appel- 
late Court on appeal. This, we gather, 
to be the effect of S. 125 of the Act. 


15. In Alavi v. Radha Varasyaram- 
ma, (1976 Ker LT 691), a Full Bench 
of three Judges of this Court, examin- 
ed the provisions of S. 3 of the Limi- 
tation Act, S. 11 of the Civil P. C. and 
various other provisions and also refer- 
red to the Full Bench decisions in Lissy 


v. Kuttan, (1976 Ker LT 571) and 
Ananthanarayana Iyer v, Paran, (1976 
Ker LT 403), the former by three 


Judges, and the latter by five. In nei- 
ther of these cases, did the question 
really arise, of the effect of a decision 
rendered in contravention of S. 125 (3). 
In Lissy v. Kuttan, (1976 Ker LT 571), 
the Full Bench of three Judges ob- 
served; 


“By sub-s. (1) the jurisdiction of the 
Civil Court to settle, decide or deal 
with any question or to determine any 
matter which is by or under the Act 
required to be settled, decided or dealt 
with or to be determined by the Land 
Tribunal or the appellate authority of 
the Land Board or the Government of 
an Officer of the Government has been 
ousted. The only saving provision is 
that nothing contained in the sub-sec- 
tion would apply to proceedings pend- 
ing in any Court at the commencement 
of the Kerala Land Reforms (Amend- 
ment) Act, 1969. There was the further 
bar introduced by sub-s. (2) which is 
a reproduction of the old S. 125 which 
we have already read. Thereafter came 
the most crucial provision for the pur- 
pose of these cases in sub-s. (3) which 
is rather sweeping in its ambit in that 
it comprehends any question regarding 
rights of a tenant or of a kudikidappu- 
karan including a question as to whe- 
ther a person is a tenant or a kudi- 
kidappukaran. If any such question 
arose, the Civil Courts have been en- 
joined to stay the suit or other pro- 
ceeding and refer the question to the 
Land Tribunal having jurisdiction over 
the area in which the land or part 
thereof is situate together with the 
relevant records for the decision of 
that question only. 

x x x x 


The combined effect of sub-ss. (3) and 
(4) is a bar on the Civil Court to try 
the question and a conferment of 
power on the Land Tribunal to decide, 
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This amounts to an ouster of the juris- 
diction of the Civil Court and a confer- 
ment of the jurisdiction on a different 
TPIDUN Elissa cisccsawes It appears to us that 
there is an express bar by virtue of the 
provisions in sub-s. (3) read with sub- 
sec. (4) of S. 125. Even if there is no 
express bar, there is certainly an im- 
plied bar. We must hasten to add that 
this ouster of jurisdiction is only as 
regards the Court of first instance. 
That Court has to accept the decision 
of the Land Tribunal on the question 
and then proceed to decide the suit. 
(Section 124 (5)). But the decision of 
the Land Tribunal has to be treated 
as a finding of the Civil Court for the 
purpose of the appeal (S. 124 (6)), The 
Appellate Court can therefore consider 
the correctness of that finding.” 


16. In Ananthanarayana .Iyer v. 
Paran, (1976 Ker LT 403 at p. 406) a 
Full Bench of five Judges of this Court 
speaking with respect to S. 125 stated 
thus: 


“On the language of the section, and 
unaided by any authorities, cl. (1) bars 
the jurisdiction of the Court to deal 
with any question required to be set- 
tled, decided or dealt with, by the 
Land Tribunal or the appellate autho- 
rity or the Land Board or the Taluk 
Land Board or the Government, Con- 
sistent with the principle that a section 
dealing with ouster of jurisdiction is to 
be strictly construed, and on the langu- 


age of cl. (1) we have little difficulty 
in holding that the section is only 
prospective in its operation and- not 


retrospective.” 


On this latter point, the decision has, 
no doubt, been overruled by the 
Supreme Court in Eapen Chacko v. 
Provident Investment . Co. (P) Ltd, 
(1977 Ker LT 1), which held that the 
Section was retrospective. But the ear- 
lier proposition that there was a bar of 
jurisdiction, remains unshaken. A Full 
Bench of this Court in Narayanan Nair 
v. State of Kerala (1970 Ker LT 659) 
which considered the validity of the 
various Sections of the Land Reforms 
Act also dealt with S. 125 (1) on the 
footing that there was an ouster of 
jurisdiction of the Civil Court by the 
said Section. A Division Bench of this 
Court in Gopalakrishnan Nair v. Padma- 
vathy Amma, (1970 Ker LT 888 at 
p. 891: again understood S, 125 (1) as 
providing for an ouster of jurisdiction 
of the Civil Court. Both on the clear 
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terms of the Section and on the welter 
of authorities noticed, we are unable 
to accept the decision in Alavi v. Radha 
Varasyaramma, (1976 Ker LT 691) that 
a decision in contravention of S. 125 (3) 
of the Act is not one without jurisdic- 
tion, as correct. After noticing the 
observation of the Full Bench in Lissy 
v. Kuttan, (1976 Ker LT 571) and in 
Ananthanarayana Iyer v. Paran, (1976 
Ker LT 403), the Full Bench in 1976 
Ker LT 691 observed: 


“It is true that reference was made 
to ouster of jurisdiction, But the term 
‘jurisdiction’ has not been used in that 
decision in the strict senses of compet- 
ency of the Court to decide the suit. 
The finding on the question which 
arises under S. 125 (3) has to be only 
by the Land Tribunal and the Civil 
Court had to decide the case accepting 


that finding of the Land Tribunal. To 
that extent the power of the Civil 
Court to find on the issue has been 


substituted by the power conferred on 


the Land Tribunal. The term ‘ouster of, 


jurisdiction of the Civil Court’ has 
been used only to emphasise the aspect 
of “conferment of power on a different 
Tribunal” to try and to find on the 
question. In other words the jurisdiction 
to enter a finding on the disputed ques- 
tion, in the first instance, has been 
given to the Tribunal and to that ex- 
tent that power has been taken away 
from the Civil Court. That is the limit- 
ed scope or extent of the ‘ouster’. In 
view of the provision in S. 125 (5) 
enabling the Court and enjoining the 
Court to finally decide the suit between 
the parties, it is not possible to spell 
out an ouster of jurisdiction to decide 
the suit finally. Before the Full Bench 
the question whether the decision of a 
suit by the trial Court without ` com- 
plying with S. 125 (3) would be null 
and void did not arise and no such 
question was considered or decided. 


18. In the decision of the Full 
Bench in Ananthanarayana [Iyer v. 
Paran, (1976 Ker LT 403), in para 7, 
the Court considered the question whe- 
ther sub-s. (3) of S. 125 operates only 
in respect of suits and proceedings 
filed after 1-1-1970 as S. 125 (1) does 
or whether it operates even in respect 
of suits and proceedings instituted even 
before that date. It is while discussing 
that question that the Court observed: 

"Although sub-s. (1) bars the cogniz- 
ance of the Civil Court only prospec- 
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tively from 1-1-1970, sub-s. (3) compre- 
hends even suits instituted prior to that 
date, in which any question regarding 
the rights of a tenant including the 
question whether:a person is a tenant 
arises. Such question should be deci- 
ded by the Land Tribunal, A decision 
by the Civil Court of the said contro- 
versy, whether on prima facie satisfac- 
tion or on pucca proof of the status of 
a tenant, would therefore be barred.” 
The last sentence in the passage ex- 
tracted cannot be understood divorced 
from the rest of the above paragraph in 
which it appears.” (pp. 698 and 699). 
We cannot accept the above exposition 
of law by the Full Bench that there is 
no ouster of jurisdiction by S. 125 (3) 
as correct. We are of the opinion that 
there is an ouster of jurisdiction of the 
Civil Court to decide a question of 
tenancy, by S. 125 (1) of the Act. Such 
a question must be referred to the 
Land Tribunal under S. 125 (3), and 
dealt with as provided by that clause 
and the other clauses of that Section. 
1976 Ker LT 691 (FB), stating a con- 
trary position cannot be accepted as 
correct and we overrule the said state- 
ment of legal principle. A contraven- 
tion of the provisions of S. 125 (3) is a 
matter of jurisdiction and not one re- 
lating to procedure. 


17. We may next refer to a decision 
of a Division Bench of this Court in 
Kunheema Umma v. P. Balakrishnan, 
1967 Ker LT 629: (AIR 1967 Ker 97). 
The learned Judges there pointed out 
the essential distinction between an in- 
herent want of jurisdiction and an irre- 
gular exercise of jurisdiction. It was 
pointed out that even an erroneous 
decision on a question of law can be 
res judicata. The general principle was 
stated thus in para 7: _ 


“In other words, by jurisdiction is 
meant the authority which a Court has 
to decide matters that are litigated 
before it or to take cognisance of 
matters presented in a formal way for 
its decision. The jurisdiction of a Court 
may be restricted by a variety of cir- 
cumstances. The question of jurisdiction 
has to be considered with reference to 
the value, place and nature of the sub- 
ject-matter. The classification into terri- 
torial jurisdiction, pecuniary jurisdic- 
tion and jurisdiction over the subject- 
matter is obviously of a fundamental 
character. The general rule is that if 
the Court rendering a judgment suffers 


52° Ker. 


from want of jurisdiction in respect of 
any one of the above matters its judg- 
ment is a nullity and may be ignored. 
x x x x 
But this general rule is subject to 
certain well-defined exceptions, two of 
them being based on S. 21 of the Civil 
P. C. and S. 11 of the Suits Valuation 
Act, also dealt with in the decision of 
the Supreme Court cited above.” 


18. In English Law the question of 
a decision without jurisdiction has 
recently received, and still continues to 
receive, a good deal of discussion in 
the academic world, consequent on the 
decision of the House of Lords in 
Anisminic Ltd. v. Foreign Compensa- 
tion Commission, ((1969) 2 AC 147), See 
also the discussion of Mathew, J. in 
M. L. Sethi v. A. P. Kapur, (AIR 1972 
SC 2379). In view of the pronounce~ 
ments which we have noticed, we are 
not venturing on this aspect of the 
discussion. It is really unnecessary to 
do so. 

19. We are of the opinion that. 
being a suit for injunction, no question 
of tenancy or rights of a tenant arises, 
and reference to the Land Tribunal is 
not called for. On that footing the deci- 
sion of the Civil Court, affirmed 
throughout, is correct and calls for 
no interference. If a question of ten- 
ancy arose, the Civil Court decree 
without reference to. the Tribunal 
would be without jurisdiction, and 
therefore null and void. We would, in 
that event have held accordingly. But 
‘in this case, the Civil Court construed 
Ext. A-1 agreement and held the defen- 
dant was only the plaintiffs agent and 
had no independent possession. We 
agree with the learned Judge in affirm- 
ing the said finding. Our views on the 
questions discussed in the course of the 
judgment have been indicated. 


In the result, we dismiss this appeal 
with no order as to costs. 
C. R. P. No. 241 of 1978: 

20. This revision is preferred by the 
defendant in O. S. No. 143 of 1977, 
Sub-Court, Palghat. It was a suit for 
recovery of possession on title. The plea 
in defence was that the defendant was 
a tenant under the Land Reforms Act 
which expression comprised of course 
also a “deemed tenant”. The plaintiff 
in the suit is a Receiver appointed in 
O. S. No. 32 of 1967, Sub-Court, Ottap- 
palam, which was a suit for partition. 
The present revision-petitioner was the 
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sth defendant in that suit and the 
property with which we are here con- 
cerned was item 118 of the C Schedule 
to the plaint.. The revision-petitioner 
claimed that he was a tenant in respect 
of the said item and, in particular, a 
“deemed tenant” under Section 78 of 
the Land Reforms Act introduced by 
Act 35 of 1969 with effect from 1-1- 
1970. Issue No. 38 in the suit related 
to the defendant’s claim of tenancy. By 
judgment dated 29-5-1976 (Ext. Al) it 
was found that the 35th defendant was 
not entitled to reservation of any rights 
and that he was a trespasser. Being 
only a suit for partition no relief was 
granted against the 35th defendant. The 
division of properties was directed to be 
subject to the possessory rights of the 
35th defendant, and the Receiver was 
referred to separate proceedings for re- 
covery of possession from him. That 
led to the present suit. The revision 
petitioner pleaded his tenancy rights in 
defence. By way of rejoinder to the 
plea, the plaintiff raised the contention 
that the plea of tenancy was barred by 
res judicata by reason of Ext. Al judg- 
ment. Issue No. 2 related to the plea 
of tenancy by the defendant and issue 
No. 5 related to the plea of res judicata 
raised by the plaintiff, At the hearing 
of the suit the defendant contended 
that the question of tenancy had to be 
referred to the Land Tribunal under 
S. 125 (3) of the Land Reforms Act. 
The plaintiff countered that the ques- 
tion did not “arise” for consideration as 
the same was barred by res judicata, 
and therefore there was no need for 
any reference to the Tribunal. The 
trial court found that the question re- 
garding tenancy was res judicata by 
reason of Ext. Al judgment and there- 
fore did not “arise” for consideration in 
the suit and need not be referred to 
the Land Tribunal. Against that order 


of the trial Court the defendant has 
preferred this revision petition. 
21. The main question that has 


been argued before us is whether a 
question, the determination of which is 
barred by res judicata can be said to 
“arise” for consideration within the 
meaning of S. 125 (8), and therefore, 
should be referred for decision to the 
Land ‘Tribunal. For the  plaintiff-re- 
spondent, it is argued that res judicata 
bars the jurisdiction of the Court to 
try or determine the matter already 


decided, and therefore the question can- 
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not “arise” for consideration, Reliance 
is placed on the three Judges Full 


Bench decision in George v. Vareed, 
(1978 Ker LT 691) te the effect that 
where a question of tenancy had been 
nce decided by the Land Tribunal and 
the matter comes up for consideration 
again before a Civil Court, the same 
cannot be said to “arise” for considera- 
tion so as to make a reference under 
S. 125 (3) necessary. It was ruled that 
a matter which had become res judi- 
cata cannot be said to “arise” so as te 
be referred to the Tribunal under Sec- 
tion 125 (3). The principle was alse 
stated by another three Judges Bench 
a little earlier in Govindan Gopalan v. 
Raman Gopalan, (1978 Ker LT 315). 
There it was ruled that the decision of 
the Land Tribunal as to the existence 
of a tenancy will be res judicata ina 
subsequent civil suit or proceeding be- 
tween the same parties, and will bar a 
further decision on the same point by 
the Land Tribunal or a Court in the 
subsequent suit or proceeding. In such 
cases, if an issue of tenancy is raised, 
it need not be referred to the Land 
Tribunal under S. 125 (3) of the Act. 


22. The view taken in Govindan 
Gopalan v. Raman Gopalan, (1978 Ker 
LT 315) and George v. Vareed, (1978 
Ker LT 691) is said to be opposed to 
the earlier Full Bench decision in Lissy 
v. Kuttan, (1976 Ker LT 571). We have 
already quoted the relevant passages 
from that judgment and explained what 
we feel to be the correct principle. 


23. Counsel for the petitioner placed 
the strongest reliance on the three 
Judges Full Bench decision in Lissy v. 
Kuttan, (1976 Ker LT 571), and in par- 
ticular on paras 3, 4 and 5 thereof. We 
have already quoted the relevant pas- 
sage in our judgment in A.S.A. No. 1 
of 1977 and stated that we cannot ac- 
cept the proposition laid down as 
representing correct law. 


24. Our attention was called to the 
decision in Gopala Kurup v. Krishnan 
Nambiyar, (1977 Ker LT 409), A Divi- 
sion Bench.of which one of us (my- 
self) was a member, ruled that the 
liability or obligation to stay the suit 
under S. 125 (3) arises when a ques- 
tion regarding the rights of a tenant 


springs up for consideration; and that 
on such question so cropping up the 
Court is bound to stay the suit and 


refer the question for determination 
by the Land Tribunal. It was ruled that 
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‘as a preliminary decree for partition 


has to settle the rights of parties, a 
question. regarding the rights of a 
tenant arises for consideration even at 
that stage. The principle of that ruling 
has no direct application to the ques- 
tion before us. 

25. Arguments were addressed as to 
when a question of tenancy or one re- 
garding the rights of a tenant can be 
said to “arise”. within the meaning of 
S. 125 (3) of the Act. The differing view- 
points in regard to the scope of the 
expression are reflected in the majority 
and the dissenting judgments of the 
decision in Noor Mohammad Khan v. 
Fakirappa, (AIR 1978 SC 1217). We 
have discussed the case in our judg- 
ment in A. S. A. No. 1 of 1977. We 
wish to repeat that the statutory provi- 
sion there considered was different and 
the question was whether the suit 
“involved” any question regarding the 
rights of an agriculturist. We have al- 
ready made our comments on the deci- 
sion in our judgment in A. S. A. No. 1 
of 1977. 


26. Counsel for the petitioner relied 
on a Division Bench ruling of this 
Court in Kunheema Umma v. P, Bala- 
krishnan, (1967 Ker LT 629). This deci- 
Sion again has been discussed by us in 
the earlier case. We have also noticed 
the decision of the Supreme Court in 
Topandas v. Gorakhram Gokalchand, 
(AIR 1964 SC 1348) that jurisdiction at 
the inception depends upon the aver- 
ments in the plaint and not on the plea 
in defence. The decision of one of us 
(Eradi, J.) in Ibrahim v. Kunhikrishnan 
Nair, (1967 Ker LT 770 : 1968 Ker LJ 
165) and of our learned brother 
Vadakkel, J. in Velayudhan v. Neela- 
kanta Iyyan, (1975 Ker LT 611) are 
instances where a question of tenancy 
was held not to “arise” for considera- 
tion. 

27. Counsel for the revision peti- 
tioner invited our attention to O. 14, 
Rr. 1 and 2 of the Civil P. C. as re- 
cently amended. According to R. 1, 
issues “arise” when a material proposi- 
tion of fact or law is affirmed by one 
party and denied by the other. Sub- 
rule (5) of R. 1 reads: 

(5) At the first hearing of the suit 
the Court shall, after reading the 
plaint and the written statements, if 
any, and after examination under R. 2 
of O. X and after hearing the parties 


or their Pleaders, ascertain upon what 
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material propositions of fact or of law 
the parties are at variance, and shall 
thereupon proceed to frame and record 
the issues on which the right decision 
of the case appears to depend.” 

Rule2 of Order X was relied on, which 
is as follows: 


“2. Oral ,examination of party, or 
companion of party. — (1) At the first 
hearing of the suits, the Court — 

(a) shall, with a view to elucidating 
matters in controversy in the suit, 
examine orally such of the parties to 
the suit appearing in person or present 
in Court, as it deems fit; and 

(b) may orally examine any person, 
able to answer any material question 
relating to the suit, by whom any 
party appearing in person or present in 
Court or his Pleader is accompanied. 

(2) At any subsequent hearing, the 
Court may orally examine any party 
appearing in person or present in 
Court, or any person, able to answer 
any material question relating to the 
suit, by whom such party or his Pleader 
is accompanied. 

(3) The Court may, if it thinks fit, 
put in the course of an examination 
under this rule questions suggested by 
either party.” 


From these, it was argued for the peti- 
tioner that despite the prospect of the 
disposal of a case on a preliminary 
issue, there was an obligation on the 
Court to pronounce judgment on ail 
issues, Hence, it was said that the issues 
“arises” for determination as soon as 
‘ they are framed. This is a misconcep- 
tion. The object of sub-r. (1) is to 
avoid piecemeal disposal by the trial 
Court and to obviate, as far as possible, 
a remand back by the Appellate Court 
for want of a finding on all the issues. 
Indeed, sub-r. (2) of O. 14, R. 2 en- 
ables a trial in the first instance of an 
issue relating to jurisdiction or bar of 
suit created by in law for the time 
being in force. And O. 1, R. 2 is suff- 
cient to enable the Court to concen- 
trate on the real questions arising in 
the case and proceed to trial. We do 
not think the provisions of O. 14 
relied on by counsel are very material 
or helpful in deciding the question that 
we have to tackle in the present case. 


28. Counsel for the revision peti- 
tioner, as a last resort, submitted that, 
in any event, there had not been a trial 
on the merits by the Court below as 
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to whether the question of tenancy 
had become res judicata by reason of 
Ext. Al judgment, and that he was 
entitled to a remand back for trial of 
the question on the merits. Counsel 
emphasised that the partition suits in 
which the plea of tenancy was raised 
by the petitioner was of the year 1967, 
and that Act 35 of 1969 which amended 
the Land Reforms Act 1 of 1964 came 
into force only on 1-1-1970, which 
created rights on the basis of which 
the plea of tenancy was raised. It was 
argued that a party was not bound to 
set up rights acquired after the institu- 
tion of the suit or the filing of the 
written statement, and that failure to 
urge such rights cannot constitute res 
judicata. Reliance was placed on George 
v. Vareed, (1978 Ker LT 691). After 
referring to the transitory provision, 
S. 108 (8) of the Land Reforms Act, the 
Full Bench in that case observed: 


“There is thus a statutory mandate 
to dispose of in accordance with the 
provisions of the amended Act. We do 
not think that ` the judgment in A. S. 
No. 164 of 1971 either on its terms and 
scope, or read in the light of S. 108 (3), 
would preclude the respondent from 
raising the question of tenancy. As for 
the plea of waiver, we do not think 
that in the region of the provisions of 
a complicated statute of the type of the 
Land Reforms Act, and the recent 
nature of the amendments effected, so 
closely prior to the disposal by the 
execution Court, that the mere omission 
to urge before the execution Court to 
make a reference to the Land Tribunal 
would amount to a waiver of the 
right.” (p. 694). 


The Full Bench further observed: 


“Had the question of the tenancy 
right now set up by the appellant been 
decided on the earlier.occasion so as to 
be barred by res judicata? We think, 
not. The question mooted on the prior 
occasion in 1970 Ker LT 739, was only 
whether the respondent was entitled to 
fixity of tenure under S. 13 of the 
Land Reforms Act by reason of his 
claims for fixity of tenure under S. 4 
of the Cochin Verumpattemdars Act, 
read with the proviso after S. 3 (1) 
(vii). This plea was negatived by. our 
judgment on 29-10-1969. That was ren- 
dered long prior to the two Acts — 35 
of 1969 and 25 of 1971 — which had 
introduced substantial amendments to 
the Land Reforms Act. By one of them 
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5. 7-B under which the respondent now 
claims fixity of tenure was introduced. 
In such circumstances, we cannot hold 
that the decision in 1970 Ker LT 739 
Operates as res judicata against respon- 
dent’s claim of rights which sprang into 
existence subsequent to the decision.” 
(p. 695). 


The proposition put forward by counsel 
for the revision petitioner that failure 
to plead rights acquired pending the 
suit or proceedings, cannot constitute 
res judicata, is, in that form, 
ceptionable, and supported by authority 
— See, for instance, Abdulla v. Ayi- 
Summa, (1958 Ker LJ 954). But we 
have to take note of the fact that al- 
though O. S. No. 32 of 1967 was filed 
before the Land Reforms Act and Act 
35 of 1969, the revision petitioner was 
impleaded as a defendant therein only 
on 14-8-1972, that is, after Act 35 of 
1969. As against him, the suit is to be 
regarded as having been instituted only 
in 1972. The transitory provision Sec- 
tion 108 (3) of the Land Reforms Act 
contains a mandate to the Court to dis- 
pose of the suit in accordance with the 
amended provisions of the Land Re- 
forms Act. The suit O. S. No. 32 of 
1967 was decreed only in 1976 (Ex. A-1). 
If in spite of these, the revision peti- 
tioner failed to substantiate his claim 
of tenancy, with respect to the provi~ 
sions of the Land Reforms Act now re- 
lied on, we think he would be barred 
by the principle of constructive res 
judicata from agitating the claim at 
this stage of the proceedings. 


29. That the effect of a plea of res 
judicata is to prohibit an enquiry into 
merits of the thing decided was stated 
by Mahmood, J. in a very old decision 
in Sita Ram v. Amir Begam, ((1886) 
ILR 8 All 324 at p.331). It was stated 
that res judicata prohibits the Court 
from entering into an enquiry at all as 
to a matter already adjudicated upon. 
In Pandurang v. Maruti, (AIR 1966 SC 
153 para 10), the Supreme Court stated 
that the plea of res judicata concerns 
the jurisdiction of the Court and that 
it ousts the. Court’s jurisdiction to 
decide the matter which had already 
been decided. 


30. We do not think the revision 
petitioner is entitled a remand back for 
trial on the merits of the issue of res 
judicata. The Civil Court, which had to 
eonsider whether the rights of a tenant 
“arises” for consideration, dealt with 
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the question whether there had been an 
adjudication on the question of tenancy 
by Ext. A-1 judgment. Counsel for the 
revision petitioner admitted that he was 
quite aware that the Civil Court was 
going to investigate the question and 
that he did not invite the Civil Court 
to take up and pronounce on issue No. 5 
which concerned the question of res 
judicata and enter a finding on the 
merits of that plea, The Court below 
has considered the question in the light 
of Ext. A-1 judgment and clearly recor- 
ded its conclusion that the question re- 
garding the rights of a tenant does not 
“arise” for determination. 


31. One other aspect of the matter 
was presented to ús by counsel for the 
respondent. It was argued that what- 
ever be the infirmities of the finding of 
the trial Court without reference to the 
Land Tribunal, the lower Appellate 
Court was fully competent to examine 
the finding and reverse or alter the 
Same in appeal; and as, in this case, 
the lower Appellate Court has found 
against the tenancy on the merits, there 
is no scope for interference with the 
said finding in second appeal. Reliance 
‘was placed on the following passage in 
Alavi v. Radha Varasyaramma, (1976 
Ker LT 691) (FB): 


“Section 125 (3) imposes an obliga- 
tion to refer the question only as long 
as the suit or proceeding was pending 
in the Court of first instance or before 
the authority competent to deal with 
it in the first instance. The Appellate 
Court, as is clear from S. 125 (1), is 
competent to decide the question itself 
and even reverse the finding of the trial 
Court though based on the finding of 
the Land Tribunal, It is evident that if 
a suit had been decided prior to the 
commencement of the Amending Act 
on 1-1-1970 by the trial Court no ques- 
tion of reference to the Tribunal by 
that Court would have arisen before it 
and naturally no such question can 
arise in appeal either. This has been 
so held by a Full Bench of this Court 
in S. A. 792 of 1973 (1976 Ker LT (SN) 
87). Even in a case where the suit was 
decided after 1-1-1970 if any question 
arises regarding the right of a tenant 
or a kudikidappukaran in the appeal, 
sub-s. (3) does not cast an obligation 
on the Appellate Court to refer the 
question to the Land Tribunal.” 


32. We do not wish to pronounce on 
this aspect. In one sense, the finding of 
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the trial Court incorporating that of the 
Land Tribunal is open to review and 
reversal on appeal, by the Appellate 
Court. But is this provision to be read, 
as permitting or encouraging a bye- 
passing of the Tribunal in each case, 
and making good the omission by a 
finding on appeal? That would make 
the provisions of S. 125 (3) otiose. 
Again, if the trial Court’s finding on 
the issue of tenancy, without reference 
to the Appellate Tribunal, be void, 
what would be the result of the appel- 
late court’s decree entered again without 
repairing the omission of a reference to 
the Tribunal? But then, is not the ap- 
peal an ordinary appeal sanctioned by 
Section 102 of the Land Reforms Act, 
and liable to be dealt with under the 
general powers of an appellate court 
under the Civil Procedure Code? These 
are subtle aspects, into the nuances of 
which, we need not enter, on the ac- 
tual facts disclosed. 

We see no ground fo interfere in 
revision with the said finding. We dis- 
miss this revision petition with no 
order as to costs, 

VISWANATHA IYER J.:— 33. S. 125 


of the Kerala Land Reforms Act has 
been the subject of a great deal 
of litigation and its scope and 


ambit continues to be a vexed ques- 
tion of utmost importance to the 
litigants and to all the courts. Con- 
sidering the importance of the question 
raised in this case, I would like to 
separately express my views on them. 


34. The defendant in a suit for a 
permanent prohibitory injunction to re- 
strain him from entering the property 
of the plaintiff is the appellant in this 
case. In the suit the plaintiff alleged 
that the property is in his direct pos- 
session and the defendant, his close re- 
lative, was engaged to supervise the 
said properties for and on behalf of 
the ‘plaintiff as per his directions, and 
he was also asked to occupy the house 
in the property as a licensee. The de- 
fendant had absolutely no right in the 
property and the risk of cultivation 
was entirely that of the plaintiff. Ext. 
A-1 is a service contract dated 13-7- 
1963 executed by the defendant in fav- 
our of the plaintiff. In 1972 when the 
plaintiff went to the suit properties 
he found that the defendant had not 
attended to the watering of the gardens 
since two weeks. The defendant’s reply 
to plaintiff’s query amounted to a dis- 
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obedience of the plaintiffs instruc- 
tions. The defendant also threatened 
the plaintiff that he will not allow the 
latter any- more to take income from 
the properties. On these facts the plain- 
tiff filed a suit for injunction to re- 
strain the defendant from entering into 
the suit property. He also initiated 
separate proceedings to evict the de- 
fendant from the building. The defen- 
dant’s defence was that the plaintiff is 
not in actual possession of the suit pro- 
perties. The same was got delivery of 
through court by the defendant on be- 
half of the plaintiff in O.P. 13 of 1961 
filed by the plaintiff to redeem amort- 
gage. At that time the property was 
in a neglected condition. Subsequently 
the defendant entered into the contract 
referred to above and while the rela- 
tionship was governed by that con- 
tract the plaintif found it difficult to ? 
spend any more amount on the pro- 
perty and offered the defendant a lease 
of the same if he would pay a reason- 
able rent. Accordingly the defendant 
took the property on lease from 1-3- 
1964 and ever since that date he is in 
actual possession of it effecting im- 
provements. He denied that he is in oc- 
cupation of the house as a licensee. On 
these pleadings the following issues 
were raised:— 


“L Whether the plaintiff was in pos- 
Session of the suit properties on E 
date of the plaint? 


2. Whether the trespass 
true? 

3. Whether the plaintiff is entitled to 
the injunction prayed for? 

4. Whether the court has got jurisdic- 
tion to try the suit? 


5. To what relief?” 
Issue No. 4 was heard by the trial 
court asa preliminary issue. The juris- 
diction of the court was questioned 
only on the ground that as the claim 
of tenancy put forward by the defen- 
dant can be decided only by the Land 
Tribunal the case can be proceeded 
with only after reference to and the 
decision of the Land Tribunal obtained 
under Section 125 (3) of the Kerala 
Land Reforms Act. This was not ac- 
cepted by the trial court. By the deci- 
sion dated 12-9-1972 the trial court 
held that as the suit is only for an in- 
junction to restrain the defendant from 
entering into the property only the 
question of possession on the date of 
suit is material, the question of ten- 


alleged is 
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ancy does not arise and so no refer- 
ence is called for. Thereafter the suit 
was tried and the trial Court found 
that the plaintiff was in possession on 
the date of the suit and consequently 
decreed the suit. On appeal and Se- 
cond Appeal that finding was confirm- 
ed and it is against that this A. S. A. 
has been filed. At the hearing before 
the Division Bench it was contended 
that the non-compliance with the pro- 
visions of Section 125 (3) of the Land 
Reforms Act is a jurisdictional error 
going to the root of the matter and 
the view of the Full Bench decision in 
Alavi v. Radha Varasyaramma (1976 
Ker LT 691) holding to the contrary is 
incorrect. Since the correctness of this 
is questioned, this case has come up 
before a larger Bench. 


35. The counsel for the appellant 
contends that the trial court’s decision 
not to stay the suit and refer the 
question of tenancy raised by the ap- 
pellant to the Land Tribunal and sub- 
sequent consideration and decision of 
the issues raised in the case by the 
trial court is illegal without jurisdic- 
tion and renders the decree void. Even 
in a suit for injunction if the defendant 
raises a plea of tenancy, in the light 
of the Full Bench decision in Lissy v. 
Kuttan (1976 Ker LT 571) (FB), the suit 
has to be stayed and the question re- 
ferred to the Land Tribunal. Failure 
to conform to the provision in Section 
125 (3) of the Land Reforms Act goes 
tothe root ofthe matter andthis juris- 
dictional error of the court of first 
instance cannot be got over or cured 
by the appellate court and/or the second 
appellate court going into the question. 
In such circumstances the decree pass- 
ed by the trial court confirmed in ap- 
peal and Second Appeal is illegal and 
void. The decision of the Full Bench 
in Alavi v. Radha Varasyaramma (1976 
Ker LT 691) to the effect that the non- 
adherance to the procedure prescribed 
in Section 125 (3) does not render the 
decree passed by the civil court a 
nullity is ineorrect and requires re- 
consideration. 


36. In answer to this, the respon- 
dent’s counsel submits that his client’s 
` gsuitisa suit ofa civil nature and under 
Sec. 9 C. P. C., the civil court has got 
jurisdiction to entertain and to decide 
such a suit and there is nothing in 
Section. 125 (3) prohibiting the enter- 
tainment or continuance of such a suit. 
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The relief asked for is not a relief 
which the Land Tribunal has to settle, 
or to decide under Section 125 (1) of 
the Kerala Land Reforms Act. That 
being so, there is no question of the 
rights of a tenant including the ques 
tion whether there is a tenancy or not 
arising for decision in a suit for an in- 
junction. Whether the defendant is 
a tenant or not, in a suit for injunction 
the material issue to be decided is the 
question of possession of the plaintiff 
on the date of the suit. The civil court 
is perfectly competent to proceed with 
the trial of the suit to go into that 
question and pass a decree in the light 
oi the finding thereon. Such a decree 
will be a valid decree binding on the 
defendant. Respondent’s counsel further 
argued that. even assuming for argu- 
ments sake a question regarding the 
rights of a tenant does arise in a case 
and the court: of first instance does not 
refer the matter to the Land’ Tribunal, 
and enters a finding thereon, it may be 
an illegal finding; but when an appeal 
is filed against that decision the ap- 
pellate court is not prohibited from 
going into that question of tenancy and 
entering a finding one way or other on 
that question. This is because the juris- 
diction of the trial court alone is 
taken away by the provisions of Sec- 
tion 125 (3). The appellate court has 
all the powers of a trial court uncon- 
trolled by Section 125 (3) and the, ap- 
pellate court can decide the question 
arising from the pleadings but not de- 
cided by the trial court and itself 
come to a conclusion and pass a decree 
in the case. Such a decree will bea 
perfectly valid decree binding on the 
defendant. In such a case the trial 
court’s finding on this question has 
only to be taken as no finding and the 
appellate court can, de hors that find- 
ing, go into that question and come to 
a decision. The jurisdiction of the ap- 
pellate court and the second appellata 
court are not to any extent affected by 
the provisions of Section 125 (3). This 
is clear from  sub-sections (4) to (6) of 
Section 125. The respondent’s counsel 
again submits that the decree passed 
by a court after applying its mind to 
the question whether’ the : tenancy 
arises or not and holding that no such 
question arises is binding on the de- 
fendant and it cannot be taken as void 
for the purpose of appeal or execution 
or in collateral proceedings. In other 


words he submits that the decision of 
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the Full Bench in Alavi v. Radha 
Varasyaramma (1976 Ker LT 691) is 


correct and does not call for any re- 
consideration. 


37. In the light of these arguments 
and counter arguments the questions 
that arise for decision in this case are: 
(1) whether the civil court should, on a 
mere plea raised by the defendant and 
without applying its mind and being 
satisfied that a question of tenancy 
arises for consideration, refer the plea 


for decision by the Land Tribunal? 
(2) whether in a suit for an in- 
junction to restrain the defendant 


from entering into possession of the 
property, if the defendant pleads that 
he is the tenant in possession, does 
any question of rights of a tenant in- 
cluding the question whether a person 
is a tenant or not arises for considera- 
tion; (3) if the trial court holds that 
no question under Section 125 (3) arises 
and enters a finding regarding posses- 
sion of the plaintiff on the date of suit 
and passes a decree; is not that de- 
cree binding on the defendant, can he 
ignore it as a decision rendered with- 
out jurisdiction and (4) assuming that 
the trial court should, in the opinion 
of the appellate court, have referred 
the question of tenancy raised but did 
not, and had entered a decision on the 
issues raised in the case and passed a 
decree, is the appellate court competent 
to go into and enter a finding on the 
question of tenancy and dispose of the 
appeal on all the points urged before 
it. Will such a decree be a decree 
without jurisdiction? An answer to 
these points is necessary to decide this 
appeal. 


38. To understand the points raised, 
jt is necessary first to analyse the vari- 
ous provisions contained in Section 125 
of the Land Reforms Act. Land Re- 
forms Act confers various rights on the 
tenants and landlords, If any dispute 
arises between them in respect of the 
rights conferred by the Land Reforms 
Act Section 125 (1) provides that the 
Tribunals and authorities referred to 
in sub-section (1} alone have jurisdic- 
tion to settle or decide that dispute and 
not the civil court. The exclusive ju- 
risdiction of these Tribunals and autho- 
rities is further emphasised by sub- 
section (2} according to which no order 
of these authorities shall be questioned 
in any civil court exceot as provided 
in the Act. This provision is only pro- 
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spective and does not affect the jur- 
isdiction of the civil court, to consider 
and deal with such rights if they are 
involved in any proceedings pending in 
any court at the commencement of the 


Act namely 1-1-1970. In a suit that 
may be filed after 1-1-1970, it may 
happen that rights conferred under 


the Act are raised and arise for deter- 
mination. To meet such a situation, 
sub-section (3) provides that the court 
must stay the suit and refer the ques- 
tion to the competent Land Tribunal 
and that authority is required to de- 
cide that question and return the 
papers with its decision. The jurisdic- 
tion to entertain the suit and to pass 
a decree is not taken away from the 
civil court by this provision. The find- 
ing entered by the Land Tribunal is 
treated as a finding of the civil court 
for the purpose of appeal. That means 
the decision disposing of the suit is a 
decree as provided under the C. P. C. 
and if against that decree an appeal 
is permissible under the Civil Proce- 
dure Code or any other law, nothing 
in Section 125 prohibits that. Section 
102 of the Land Reforms Act provides 
for an appeal by any person including 
the Government who is aggrieved by 
the order of the Land Tribunal under 
the various sections of the Act. Orders 
of the Land Tribunal under Sections 
12, 13(A), 22, 23, 26, 31, 47, 48, 49, 57, 
66, 72(F), 73, 77, 80-B, 90, 106 and 
106(A) are all made appealable to the 
appellate authority under the Act. 
The order passed by the Land Tribunal 
under Section 125 (3) and (4) is not 
made appealable to the authorities 
under the Act, even though the rights 
that may be determined by the Land 
Tribunal are rights under the Act. The 
decision rendered by the Land Tri- 
bunal under Section 125 (3) and (4) 
had no independent legs to stand on. | 
It is only a decision on one of the 

points raised in the suit and it has to 
be deemed to be a decision of the 
civil court for the purpose of an ap- 
peal. This is an important aspect to 
be borne in mind in understanding the 
scheme of Section 125 and to what ex- 
tent the jurisdiction of the civil court 
to entertain a suit and pass a decree 
in respect of matters dealt with under 
the Act is taken away. The appeal’ 
that may be filed by the party aggriev- 
ed by the decision of the civil court 


accepting the finding of the Land Tri- 
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bunal is not an appeal as provided for 
under the Land Reforms Act. It is an 
appeal in terms of Section 96 C. P. C. 
The appellate court is competent to go 
into the correctness of this decision as 


it can and it would go into the cor- 
rectness of a finding entered by the 
court of first instance. That is the 


scheme of Section 125 of the Act. 

39. To what extent Section 125 (3) 
is related to Section 125 (1) has been 
subject of great deal of litigation. Im- 


mediately after Act 35 of 1969 came 
into force a Division Bench of this 
Court in Gopalakrishnan Nair v. 


Padmavathi Amma (1970 Ker LT 888) 


had occasion to consider the scope and 
ambit of Section 125. After considering 
the various clauses in Section 125, this 
Court observed thus: 


RN In our view Section 125 (3) 
covers only a category of cases referred 
to by Section 125 (1)...... i 
Again in C. R. P. No. 298 of 1973, 
(Ker) Krishnamoorthy Iyer J. held as 
follows:— 

“Section 125 (3), according to me, 
will have to be interpreted in the light 
of Section 125 (1) and if so interpret- 
ed, the civil court’s jurisdiction is 
taken away only in respect of any 
question arising in any suit or other 
proceedings regarding the rights of a 
tenant or of a kudikidappukaran in- 
cluding a question as to whether a 
person is a tenant ora kudikidappu- 


karan,” 
But later a different view was taken 
by another Division Bench of this 


Court in Sankaran v. Rajammal (1974 
Ker LT 488). After quoting the above 
passage, at page 492, the Division 
Bench observed thus :— 


raids There is no warranty to con- 
strue Section 125 (3) in the light of 
Section 125 (1). Both the provisions 
deal with different matters. Even if 
Section 125 (3) is interpreted in the 
light of Section 125 (1), it makes no 
difference on the scope and applicabi- 
lity of Section 125 (8)...... = 
Later this view of the Division Bench 
was approved by a Full Bench of this 


Court in  Ananthanarayana Iyer v. 
Paran (1976 Ker LT 403). At page 407, 
para 10, the Full Bench observed 
thus:— 


“Indeed, a Division Bench of this 
Court in Sankaran v. Rajammal (1974 
Ker LT 488) noticed the unreported 
decision of a learned Judge of this 
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Court (Krishnamoorthy Iyer J. who 
delivered the judgment of the Division 
Bench in 1970 Ker LT 888) in C. R. P. 
298 of 1973. The learned Judge there 
expressed the view that Sec. 125 (5) 
had to be construed in the light of 
Section 125 (1). The Division Bench ex- 
pressed disagreement with this view : 
and hold that there is no warrant to 
construe Section 125 (3) in the light of 
Section 125 (1). We consider that the 
Division Bench has taken the correct 
view in regard to the scope of Section 
125 (3).” 


Later another Full Bench of this Court 
in Lissy v. Kuttan (1976 Ker LT 571) 
again affirmed the view taken by the 
earlier Full Bench. At page 574, para 
2, it is observed thus: 


125 (3) cannot be whittled down by 
interpreting sub-section (3) as appli- 
cable only to cases where Section 125 
(1) is attracted. The two provisions 
have to be read independently. If Sec- 
tion 125 (3) is satisfied the matter will 
have to be referred to a Tribunal, even 
if in given cases the terms of sub- 
section (1) of Section 125 have not 
been satisfied.” 


This understanding of the scope of 
Section 125 (1) and (8) was held to be 
not correct by the Supreme Court in 
Eapen Chacko v. Provident Investment 
Co. (Pvt.) Ltd. (1977 Ker LT 1), At 
page 8, the Supreme Court observed 
thus :— 


“Section 125 (8) of the Act is equal- 
ly prospective. Section 125 (3) of ‘the 
Act will be applied with regard to the 
provisions contained in Section 125 (1) 
of the Act. Matters which wiil be 
within the mischief of Section 125 (1) 
of the Act are matters which will 
arise in suits or proceedings initiated 
or originated after commencement of 
the Act...... a 


In the light of this Supreme Court 
decision, we have now to proceed on 
the basis that Section 125 (3) will have 
application only in respect of matters 
dealt with under sub-section (1) which 
may arise in a suit filed after 1-1-1970. 


40. Understanding the scope of Sec- 
tion 125 this way, I will deal with 
the points formulated above one by one. 

Point No. 1— According to the coun- 
sel for the appellant once the defendant 
raises a plea of tenancy, the jurisdic- 
tion of the court to proceed with the 
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case until the tenancy question is de- 
cided by the Land Tribunal is taken 
away or eclipsed and it is not open to 
the civil court to go into the question 
whether that question rises for the 
final determination of the suit one way 
or other. In support of his stand, he 
relies on some observations of the Full 
Bench decision in Lissy v. Kuttan 
(1976 Ker LT 571). In para 3 at page 
575, the Full Bench observed thus:— 

eee The only matter to be consider- 
ed in the court is whether any ques- 
tion regarding the rights of a tenant or 
a kudikidappukaran including the ques- 
tion as to whether a person is a ten- 
ant or a kudikidappukaran arises in a 
suit or proceeding. This, the court will 
have to examine and for this purpose 
what will have to be examined are the 
pleadings, and we consider, nothing 
else. Whether the plea is frivolous, or 
sustainable or prima facie true or not 
are all foreign to the scope of the en- 
quiry before court...... 


With great respect these observations 
are very wide and to a large extent 
incorrect. The court is required to stay 
the suit only if a question of rights of 
a tenant including whether he is a 
tenant or not arises for decision in the 
case. Every matter stated in the plead- 
ings cannot be said to arise for deci- 
sion. Even in framing an issue, only 
material proposition or facts affirmed 
by one party and denied by the other 
will form an issue. When: the legislature 
provides that when a question of rights 


of a tenant arises for decision, the 
civil court must stay the suit, it al- 
ways contemplates a decision by the 


court whether such a question arises 
or not. The court has to form an opin- 
ion whether the question arises or 
not before it stays the suit. This jur- 
isdiction to form that opinion is not 
taken away by mere filing a written 
statement mentioning some rights of a 
tenant. If this is not the position, the 
defendant can by his plea force the 
plaintiff to go to a forum where on his 
averment he cannot go. For example, 
the defendant can without any bona 
fides by setting up a plea of tenancy 
force the plaintiff to go to the Land 
Tribunal whether or not that plea has 
anything to do with the case or will 
be a defence to non-suit the plaintiff. 
If this is the law even in a pronote 
case if the defendant takes a plea that 
he is a tenant, it is not open to the 
court to go into the question whether 
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that plea has any bearing to the adjudi- 
cation of the claim of the plaintiff. 
This will be absurd. Instances of this 
kind can be multiplied to expose the 
absurdity. This can never be the law. 
It can never be denied that a court 
whose jurisdiction is sought to be oust- 
ed can decide whether the defence 
raised before it is bona fide. In The 
King v. Wrottesley (1830) 1 B& Ad. 
648) following an earlier decision of 
Lord EWenborough, Lord Tenterden 
C. J. observed thus: 


“There is therefore no objection to 

the justices hearing this complaint; 
whether ultimately they can go on to 
judgment is a different question. A 
mandamus may issue commanding them 
to hear; when they have heard they 
will be able to say more of the case; 
but, at least, it will not come to this 
strange absurdity, that a man, by 
merely saying, “I dispute the validity 
of the rate,” shall put an end to the 
jurisdiction of the justices. If, upon the 
hearing, this party satisfies the justices 
that there is a bona fide intention to 
contest the rate, the proceedings be- 
fore them will go no further.” 
This is part of the inherent jurisdic- 
tion of the court. Otherwise the defen- 
dant, by raising some frivolous plea 
which may have no connection to the 
plaint claim can defeat and delay the 
progress of the case and it is to guard 
against such a situation. Section 165], 
C. P. C. states thus: 


“Nothing in this Code shall be deem- 
ed to limit or otherwise affect the in- 
herent power of the court to make 
such orders as may be necessary for 
the ends of justice or to prevent at- 
use of the process of the court.” 


So, before staying the suit, the court 
can decide whether the defence plea is 
bona fide and whether the grant or 
refusal of relief asked for by the 
plaintiff depends on the answer on the 
question of tenancy raised by the de- 
fence. The observations of the Full. 
Bench referred to above, that the court 
can only look into the pleadings and 
nothing else is very wide, and with 
great respect is incorrect. 


41. In support of this contention, 
the appellant’s counsel placed before 
us two recent decisions of the Sup- 
reme Court for our consideration. The 
first case is in Noor Mohd. Khan v. 
Fakirappa (AIR 1978 SC 1217). In that 
case a provision of the Bombay Ten- 
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ancy and Agricultural Lands Act, 1948, 
which is somewhat . similar to Section 
125 of the Kerala Land Reforms Act, 
came up for, consideration. 

Section 85-A of the Bombay Act reads 
as follows:— 


“Suits involving issues required to 
be decided under this Act: (1) If any 
suit instituted in any civil court in- 
volves any issues which are required 
to be settled, decided or dealt with by 
any authority competent to settle, de- 
cide or deal with such issues under 
this Act (hereinafter referred to as the 
‘competent authority’), the civil court 
shall stay the suit and refer such com- 
petent authority for determination. 

(2) On receipt of such reference from 
the civil court the competent authority 
shall deal with and decide such issues 


_ in -accordance with the provisions of 
this Act and shall communicate its 
decision to the civil court and such 


court shall thereupon dispose of the 
suit in accordance with the procesure 
applicable thereto.” 


Pending a partition suit one of the de~- 
fendants created a lease in favour of 
and inducted a stranger into posses- 
sion of the property. The stranger was 
impleaded in execution and when evic- 
tion was sought for from him he put 
forward a plea that he is a tenant. The 
question whether he will be a tenant 
or not is to be decided under Section 
70 of the Bombay Act by the Mamlat- 
dar constituted under that Act. A ques- 
tion arose whether further proceedings 
in the execution case have: to be stay- 
ed and the case referred to the Mam- 
latdar to decide whether the person 
in possession is a tenant or not. In 
disposing of that case, the Supreme 
Court bya majority held that the mat- 
ter has to be referred to the Land Tri- 
bunal. This is what the Supreme Court 
said : 

eaten Rightly or wrongly he took the 
objection that he was a tenant and, 
therefore, could not be evicted by the 
Collector in pursuance of the final 
partition decree or order by giving ac- 
tual delivery of possession to the ap- 
pellants. An issue, therefore, arose for 
decision of the civil court in the suit 
or the execution proceeding which was 
a continuation of the partition suit as 
to whether respondent No. 1 was a 
tenant within the meaning of the rele- 
vant Acts. The stand taken on behalf 
of the appellants with reference to 
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Section 52 of the T, P. Act may be 
good and may have force. Nonetheless, 
the jurisdiction ofthe Civil Court tode- 


-cide this contentious issue was barred. 


The matter had to be decided by the 
Revenue Authorities. If. the Revenue 
Authorities finally came to the con- 
clusion that respondent No. 1 was a 
tenant within meaning of the relevant 
provisions of the law, it is plain that 
no actual delivery of possession could 
be effected in favour of the appellants 

in respect of the disputed land.........” 
In upholding the High Court’s direc- 
tion to stay the suit and refer the case 
to Mamlatdar, the majority took the 
view that if the plea of tenancy raised 
by the person in possession is found in 
his favour, that will be an effective 
answer against the plaintiff's claim 
and so a question of tenancy is involv- 
ed. Whether the plea is acceptable or 
not is according to the majority, for 
the Mamlatdar to decide. Thus the 
entire judgment proceeds on the basis 
that the court can decide whether a 


' question is involved. This decision does 


not support the appellants plea that 
the: moment the defendant raises the 
plea the suit must be stayed without 


considering whether the question of 
tenancy arises for determination. The 
next case that is relied on is a deci- 


sion of the Supreme Court in Gundaji 
v. Ramachandra (AIR 1979 SC 653). 
That was also a case where the scope 
of Section 85-A of the Bombay Act 
which is somewhat similar to sub-sec- 
tions (1) to (5) of Section 125 came up 
for consideration. Under the Bombay 
Tenancy and Agricultural Lands Act, 
1948, an agricultural land can be pur- 
chased by or assigned only to an agri- 
culturist. The question whether a per- 
son is an agricuiturist or not can be 
decided only by the Mamiatdar ap- 
pointed under the Bombay Act. It is 
within his exclusive jurisdiction. The 
plaintiff in that case sued for specific 
performance a contract of sale of an 
agricultural land. One of the defence 
contentions was that this contract can- 
not be enforced by the plaintiff because 
he is not an agriculturist. If the con- 
tract is enforced, it will be a violation 
of the provisions of ‘the Tenancy Act. 
The questions arose whether jin the 
nature of this defence plea the ques-. 
tion whether the plaintiff is an agricul- 
turist or not should be referred to the 
Mamlatdar. The contention that this 


question, whether the plaintiff is an 
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agriculturist or not, is only a sub- 
sidiary or incidental issue and that the 
main issue is whether there is a con- 
tract of sale and so no reference to 
the Mamlatdar is necessary was not 
accepted. The principle is stated thus: 
(at page 657). 


eae: Therefore, if an. issue arises in 
a Civil Court whether a person is an 
agriculturist -within the meaning of the 
Tenancy Act, the Mamiatdar alone 
would have exclusive jurisdiction under 
the Tenancy Act to decide the same 
and the jurisdiction of the Civil Court 
is ousted. The Civil Court as required 
by a statutory provision contained in 
Section 85-A, will have to frame the 
issue and refer it to the Mamlatdar 
and on the reference being answered 
back, to dispose of the suit in accord- 
ance with the decision recorded by the 
competent authority on the relevant 
issue. To translate it into action, if the 
Mamlatdar were to hold that the plain- 
tiff is not an agriculturist, obviously 
his suit for specific performance in the 
Civil Court would fail because he is 
ineligible to purchase agricultural land 
and enforcement of such a contract 
would be violative of statute and, 
therefore, opposed to publie policy.” 
The Supreme Court holds that if the 
defence plea against the plaintiff's 
claim is found in his favour by the 
Mamilatdar, that may be an effective 
answer to the plaintiff's claim and thus 
there is no escape out of the situation 
that an issue arises ‘for determination. 
In other words on the facts pleaded the 


court holds that an issue arises for 
determination and consequently the 
reference to the concerned authority 


was held to be obligatory. This is dif- 
ferent from saying that the court can- 
not look into the question whether a 


question of tenancy arises or not. So 
the tall contention raised by the ap- 
pellant that the moment the defence 


takes a plea that he is a tenant or he 
has got rights of a tenant, the court 
must hold its hand and refer the mat- 
ter to the Land Tribunal cannot be 
accepted. The court has got jurisdic- 
tion to go into the question namely 
whether a question of tenancy arises, 
that question being such which if found 
„in favour of the tenant will non-suit 
the plaintiff or in any way will have 
an impact on the reliefs asked for. 
That jurisdiction is not taken away by 
Section 125 (3) of the Land Reforms 
Act. 
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42. What all aspects can be looked 
into by the court to come to the con- 
clusion that a question does or does 
not arise may vary from case to case, 
As an illustration it can be said that 
if the defendant is precluded from 
raising that plea by the principle of 
res judicata it will be competent to 
the court to hold that no question of 
tenancy arises for determination. If 
the tenant pleads that he is a tenant 
under some person unconnected in in- 
terest with the plaintiff, that may be a 
case where it may be open to the 
court to hold that no question of ten- 
ancy arises for determination. In all 
cases the question will depend on the 
nature of the plaintiff’s allegations or 
the reliefs asked for and the defence 
plea. The next point that I am going 
to consider is another illustration, 


Point No, 2:— This relates to the 
question whether a suit for injunction 
has tobe stayed ifa tenancy question is 
raised by the defendant. A suit for an 
injunction restraining the defendant 
from interfering with the possession of 
the plaintiff is entertainable and can 
be proceeded with and decided by a 
civil court. The civil court has jurisdic- 
tion over the subject matter and the 
parties to the litigation. Whether the 
relief asked for by the plaintiff can be 
granted or not will depend upon the 


finding of the court namely whether 
the plaintiff has established his pos- 
session on the date of the suit. En- 


quiry regarding the question of posses- 
Sion is not on one of the matters 
covered by Section 125 (1) of the Act. 
The defendant may claim possession on 
any title. He may claim that he is 
the owner or that he is a tenant ora 
mortgagee. Decision regarding his title 
or the nature and character of his 
title is not material or relevant in con- 
sidering the granting or refusing the 
relief asked for by the plaintiff. The 
plaintiff will have to succeed or fail 
on the question of possession. Con- 
versely the plaintiff may, claiming to 
be a tenant.in possession, ask for an 
injunction to restrain the defendant 
from interfering with his possession. 
The defendant may claim that he is 
the owner and is in possession. Even 
in such a case decision on the question 
whether the plaintiff is a tenant enti- 
tled to be in possession or not is no 


use to the relief asked for. He will 
fail unless he is able to prove his 
possession on the date of suit, H he 
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proves his possession on the date of 
suit the relief can be granted irrespec- 
tive of the question whether the plain- 
tif is a tenant or the defendant is a 
tenant. In other words as no rights 
conferred by the Act will affect the 
decision no question of the defendant’s 
rights including the question whether 
he is a tenant or not arise for adjudi- 
cation in a suit filed for an injunction. 


To such a suit Section 125 (3) has 
no application. The jurisdiction of 
the Court is not to any -ex- 
tent taken away by the defence plea 


and the Court of first instance can go 
into the question of possession and 
come to a conclusion itself on that 
question, In such a suit even if one of 
the parties traces his possession to a 
lease, that is only an evidence on the 
question of possession. But no question 
‘lof lease arises for determination. 


43. The view that I have taken is 
supported by a decision of this Court 
in C. R. P. No. 1430 of 1972. In that 
case in a suit for an injunction, the 
defendant claimed that he is a tenant 
and an issue was raised whether the 
defendant is a tenant or not. To adju- 
dicate on that issue the suit was stay- 
ed and the case was referred to the 
Land Tribunal, This was challenged 
in revision. In disposing of that revi- 
sion, Krishnamoorthy Iyer, J., observ- 
ed thus: 


“The suit is for permanent injunction 
to restrain the defendants from enter- 
ing into the suit properties and inter- 
fering with the possession of the plain- 
tiff The plaintiff can succeed in the 
suit only by proving possession of the 
property in him. This is not a suit for 
recovery of possession of the property 
from the defendants. The defen- 
dants - claim possession and accord- 
ing to the learned counsel for the 
defendants-respondents that possession 
is traceable to a lease. If the defen- 
dants are in possession of the property, 
the plaintiff is liable to be non-suited 
in the suit and the question whether 
the possession of the 
traceable to a tenancy right or any 
other right is absolutely irrelevant. 
Issue No. 4 framed under such circum- 
stances is, in my view, absolutely un- 
necessary and uncalled for. I do not 
very much appreciate the contention 
that when the defendants establish a 
tenancy right, it is possible for them 
to rely for their possession on the basis 
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of a presumption arising therefrom. 
For this purpose, I do not think. a find- 
ing under S. 125 (3) of the Act I of 
1964 from the Tribunal is called for 
and S. 125 (8) is not intended to cover 
such cases. I, therefore, set aside the 
order of the Court below and allow the 
revision petition. I make no order as 
to costs.” 
Later the same 
posing of C. R. P. No. 
(Ker) observed thus: 
“For example, if in a suit for injunc- 
tion whereby the plaintiff wants to 
restrain the defendant from interfering 
with the plaintiffs possession of the 
property the defendant raises a plea 
that he is in possession of the property 
as a tenant, a very literal interpreta- 
tion of S. 125 (1), (2) and (3) will com- 
pel the Court to refer the issue to the 
Land Tribunal. If the reference is made 
and the Civil Court is obliged to 
decide the suit on the basis of the find- 
ing of the Land Tribunal there is an 
abdication of the function of the Civil 
Court. The question in such cases is 
only who is in possession of the pro- 
perty on the date of suit. The defen- 
dant’s claim of possession based on the 
tenancy is immaterial for the reason 
that if it is found that the defendant 
is in possession of the property, whe- 
ther it be as a lessee or otherwise, no 
relief of injunction can be granted to 
the plaintiff. In such cases, counsel 
appearing in the case, agreed that no 
reference under S. 125 (3) is called for.” 
This view was approved by a Division 
Bench of this Court in Narayana Menon 
v, Kallandi, (1973 Ker LT 983). At 
page 985, the Division Bench observed 
thus: 


“The section will be attracted only 
if any question arises regarding the 
rights of a tenant or a kudikidappu- 
karan including, of course, the question 
as to the status of the persons as a 
tenant or a kudikidappukaran. In suits 
for injunction the only question that 
arises for determination is whether the 
plaintiff is in possession or not, In con- 
sidering that question, the Court may 
well have to evaluate the evidence on 
the side of the defendant also, as to his 
possession. But if, on such evaluation, 
the Court comes to a conclusion that 
the plaintiff is not in possession, the 
suit has to be dismissed, and it is quite 
unnecessary and irrelevant to consider 
the defendant’s possession whether as 
a tenant or otherwise. Equally, if the 
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plaintiff is in possession, it follows that 
the defendant was not, and could not 
be, in possession; and for that reason, 
the plaintiff would be entitled to the 
injunction asked for. In either case, the 
suit is not one in which the question 
regarding the rights or status of a 
tenant or a  kudikidappukaran arises, 
within the meaning of sub-s. (3) of 
S5. 125 of the Act. This was the view 
taken by our learned brother Krishna- 
moorthy Iyer, J. in C. R. P. No. 1430 
of 1972 with which we find ourselves 
in complete agreement. We may point 
out that the decision has been follow- 
ed in a number of other decisions in 
this Court. Section 125 (3) being a Sec- 
tion that ousts the jurisdiction of the 
ordinary Civil Court, we are not pre- 
pared to give any broader or wider 
scope that what the circumstances war- 
rant. Raman Nayar, J. as he then was, 
in Vasudeva Kurup v. Amini Amma 
(1964 Ker LT 468) ruled that a person 
in possession is entitled to remain in 
possession even as against the true 
owner until he is thrown out or evict- 
ed by due process of law. That is a 
principle that assumes importance in 
suits for injunction.” 


Again another Division Bench took 
the same view and that decision is re- 
ported in Alavi v. Mohammedkutty Haji 
(1973 Ker LT 937). But later when the 
Same question came up for considera- 
tion before a Full Bench of this Court 
in Lissy v, Kuttan (1976 Ker LT 571 


(FB)), after referring to the above 
cases, the Full Bench overruled them 
and so doing has held as follows: 

“The matter raises a difficult ques- 


tion. In one sense it is correct to say 
that if the plaintiff is found to be in 
possession a further question whether 
the defendant is a tenant or not is im- 
material and therefore it does not arise 
in the case. But we have to remember 
that in most of the cases of this type on 
the plea by the defendant that he is a 
tenant and a denial by the plaintiff of 
that plea an issue would normally have 
been framed whether the defendant is 
atenant or not. We have not come 
across cases where in such circum- 
stances the plaintiff sought to strike 
out the issue regarding the question 
whether the defendant is a tenant of 
not. It is even doubtful whether in 
such circumstances he could legitimate- 
ly claim that the issue framed should 
be struck off. If there is such an issue 
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framed in the case can it be said that 
the question whether the defendant is 
a tenant or not does not arise in the 
suit? We do not think it is possible 
and it is not as though a finding on 
such an issue has no bearing or has no 
relevance in determining the question 
Of possession. In cases of disputed pos- 
session the evidence regarding posses- 
sion will be conflicting. And very often 
the evidence would be mainly oral and 
it will be difficult to conclude whether 
the: plaintiff's witnesses were speaking 
the truth or whether the defendant’s 
witnesses were speaking the truth when 
each group asserted that the one of 
other, the plaintiff or. the defendant, 
Was in possession. In such a situation 
the presumption that possession follows 
title which Courts may draw in given 
cases, particularly, when it is establish- 
ed that the man with title had been in 
possession at some time, (though thera 
is no specific statutory provision in the 
Evidence Act regarding such a pre- 
sumption as in the case where title is 
presumed on possession being establish- 
ed under 5S. 110 of the Evidence Act) 
may be pressed into service. A finding 
whether the defendant is a tenant is 
therefore an important factor in cases 
of disputed possession and conflicting 
evidence. Further in all cases a finding 
on the question whether a defendant is 
a tenant or not would not only be 
relevant but useful for evaluating the 
evidence in the case regarding posses- 
sion and in determining the probative 
value of such evidence. This being so 
we do not think the correct approach 
in such cases should be proceed as if 
the question whether the defendant is 
a tenant or not has no bearing when 
the plaintiffs have chosen to rest their 
case purely on possession. With respect 
we areunable toagree with the view ex- 
pressed inthe two decisions to which we 
have referred to as well as in the other 
decisions of this Court. These decisions 
have to be overruled and we do so...... 4 
With great respect, I do not agree with 
these observations. The Full Bench 
proceeds on the basis that finding on 
such an issue will be convenient and 
useful in determining the question of 
possession in case of disputed posses- 
sion. The possession that follows title 
may be pressed into service and there- 
fore according to the Full Bench a 
finding whether the defendant is a 
tenant or not is an important factor in 
ease of disputed possession and corn- 
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flicting evidence. It is further said that 
a finding on the question -whether a 
defendant is a tenant or not will be 
useful in evaluating the conflicting evi- 
dence in the case regarding possession 
and determining the probative value 
of such evidence. According to me these 
reasons are no reasons at all to hold 
that the rights of a-tenant including 
whether he is -a tenant or not arise for 
determination in a suit for injunction. 
In the absence of that factor in the 
case, reference to the Land Tribunal is 
uncalled for. It may be that the con- 
testing parties may try to lead evidence 
on the question of possession and in 
the conflicting nature of the evidence 
the Court may: have to come to a con- 
clusion on that question. The task may 
be difficult. That is the function of the 
Court. To assist that determination law 
does not warrant a reference to the 
Land Tribunal and call in aid its deci- 
sion,. Jurisdiction of a Civil Court is 
not to be taken away on such consi- 
deration of utility of a decision of a 
Land Tribunal to appreciate the evi- 
dence in the case. The Land Tribunal’s 
finding on the question will not consti- 
tute any title known to law from 
which a presumption can be drawn re- 
garding possession. It is doubtful whe- 
ther the finding of the Land Tribunal 
will be relevant under any provisions 
of the Evidence Act., If reliance is 
placed on it, it will be basing a con- 
clusion on evidence not available on 
the date of suit. Hence the view taken 
by the Full Bench on this matter is 
clearly wrong and it has not laid down 
the correct law. Therefore I hold that 
in a suit for an injunction ‘to restrain 
the defendant from interfering with 
the possession of the plaintiff even if 
the defendant puts forward a plea that 
he is a tenant no question of a right 
of tenancy arises for determination to 
stay the suit and refer the case to the 
Land Tribunal. 


Point No, 3 In the light of 
what I have said above in a 
suit for an injunction even if the defen- 
dant pleads that he is a tenant, that 
question does not arise for determina- 
tion and the final decision of the Court 
is binding on the defendant. The Court 
has. got jurisdiction over the subject- 
Matter and the parties and at no stage 
of the ‘suit is the jurisdiction taken 
away on the basis of the defence plea. 
The decree passed in such circumstances. 
is binding as any other decree. The. 
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defendant cannot ignore it and unless 
that decision is set aside in appeal, it is 
final and binding on the defendant. 
Point No. 4: To understand the 
point and to come to a conclusion on 
it, it is mecessary to keep in mind once 
again the scheme envisaged in S. 125 
of the Act. Section 125 (3) to (6) pro- 
vides that if a question of tenancy 
arises the Civil Court must stay the 
suit until the return of the answer to 
be rendered by the Land Tribunal on 
reference and that the Civil Court 
should proceed with the case accepting 
the finding of the Land Tribunal and 
that finding will be deemed to be the 
finding of the Civil Court for the pur- 
pose of appeal. Nothing is said against 
the jurisdiction of the Appellate Court. 


44, In this respect, the scheme of 
S. 125 is different from S. 85-A and 
other provisions of the Bombay Act 
referred to earlier. In the Bombay Act, 
the jurisdiction of the Appellate Court 
is also taken away by providing an 
appeal to the appellate authority consti- 
tuted under that Act against the deci- 
sion of the Mamlatdar on a reference 
to it by the Civil Court. So under the 
Bombay Act, the exclusion of jurisdic- 
tion of the hierarchy of Civil Courts is 
complete. No Civil Court is competent 
to go into any matter required to be 
settled, decided or determined or dealt 
with by the authorities under that Act. 
But that is not the scheme of the 
Kerala Act. From the decree that may 
be passed by the Court of first instance 
an appeal lies as provided for under 
S. 96, C. P. C. Section 107 read with 
O. 41, C. P. C. makes it clear that the 
Appellate Court has all the power of a 
trial Court under the Code. It can en- 
ter a finding on any issue that arises 
for determination whether that issue 
has been decided or not or whether 
the finding of the lower Court is illegal 
or improper. Illegality may arise either 
because the trial Court has no juris- 
diction or because it violates some 
other provision of law. Whatever it he, 
if the jurisdiction of the Appellate 
Court is not taken away, as is clear 
from S. 125 (6), the Appellate Court 
can go into the issue that arises 
for determination even if that issu 
relates to a question of tenancy. If the 
Land Tribunal has entered a finding on 
that issue and the Court of first in- 
stance adopted it, the correctness of that 
finding can be gone into by the Appel- 
late Court. It can affirm, modify or 
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reverse the finding of the Land Tri- 
bunal which is deemed to be the find- 
ing of the Court of first instance. It 
can come to its own -conclusion on that 
question and dispose of the appeal on 
the basis of that conclusion. This being 
the scheme of S. 125, even if the trial 
Court was wrong in its conclusion that 
No question of tenancy arises for deter- 
mination and disposes of the suit itself, 
if an appeal is filed, the Appellate 
Court can either set aside that finding 
and remand the case to the trial Court 
Or dispose of the case itself if it is 
satisfied that the remand is unnecessary. 
If the evidence is sufficient to dispose of 
an issue, which has not been disposed 
of by the trial Court, the - appellate 
Court is not bound to remand the case. 
It can decide the appeal completely and 
that decision will be binding on the 
parties to the appeal just like any other 
decision of the appellate Court. — 


45. Further even the filing of a 
suit for possession in a civil Court is 
not barred unless the plaint allegations 
show that the matter or the relief ask- 
ed for in the plaint is one which is to 
be dealt with or decided by the au- 
thorities constituted under the Land 
Reforms Act. The Civil Court has ordi- 
nary general jurisdiction. The Civil 
Court also has jurisdiction over the 
subject-matter and parties to the litiga- 
tion. A decree if passed on the proof 
of the plaint allegations will be adecree 
within its jurisdiction. Is the position 
different if on the defence allegation an 
issue relating to the rights of a tenant 
including the question whether the de- 
fendant is a tenant or not arises? Sez- 
tion 125 (3) casts a duty on the Court 
to stay the suit and refer the question 
to the Land Tribunal. If the Court 
omits to do it by inadvetence or deli- 
berately and goes into the merits of it 
and passes a decree is the decree a 
nullity? The jurisdiction of the Land 
Tribunal is limited to enter a finding 
on that issue. It has no power to dis- 
pose of the suit. That jurisdiction is 
from the beginning of the suit with the 
Civil Court only. The issue which the 
Land Tribunal is to decide may be 
only one. The other issues may have 
to be decided by the Civil Court alone. 
That one issue may concern only one 
or more defendants and not the other 
defendants, or there may be other 
questions to be decided as against them 
or other properties. Such is very often 
the case in partition suits. The view 
that the decree passed by the Court 
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ignoring, as it might have, the obliga- 
tory duty cast on it by S. 125 (3) isa 
nullity will have serious consequences, 
Then there will be no finality to any 
Civil Court decree relating to property 
disputes. It may be that on the finding 
in favour of the tenant the Court dis~ 
misses the suit. Is the dismissal a 
nullity which the plaintiff can conveni- 
ently ignore and leisurely bring an- 
other suit on the same cause of 
action? If he cannot is the position 
different for a defendant. Does the vio- 
lation of S. 125 (3) have that disastrous 
consequences? I think that the maxi- 
mum that can be said against such a 
decree is that a Court which has juris- 
diction over the subject-matter and 
parties has passed a decree ignoring a 
mandatory provision of law. It has re- 
fused to follow a statutory procedure 
to arrive at a finding on one question. 
It has failed to do its duty and thereby 
committed a serious error of Jaw but 
that error of law can be corrected only 
in the manner laid down in the C. P.C. 
If the party aggrieved does not take 
appropriate steps to have that error 
corrected this decree which does not 
decide any rights of a tenant under the 
Act will hold good and will not be 
open to challenge on the basis of being 
a nullity. Whether the violation of the 
duty is a violation of S. 3 of the Limi- 
tation Act or 8. 11, C. P. C. or See~ 
tion 125 (3) of the Land Reforms Act, 
the position is the same. The failure to 
do its duty under the statutory provi- 
sion is certainly an error of law but it 
does not render the decree a nullity. 
This is a decree binding the parties 
unless set aside in appeal. According to 
me the principle stated in Alavi v. 
Radha Varasyaramma, (1976 Ker LT 
691) (FB) is the correct law. 


46. When an appeal is filed against 
that decision whatever error of law the 
Court of first instance committed is be- 
fore the Appellate Court. The powers 
of the Appellate Court are not in any 
way restricted under the scheme of 
S. 125 (8) to (6). The Appellate Court 
has power to set aside the decree and 
direct the trial Court to follow the pro- 
cedure prescribed, or if can itself decide 
that question as it can decide any 
other question of fact or law arising 
for determination. The decision of the 
Appellate Court will be a valid and 
binding on the parties to it. 

47. Now coming to the facts of this 
ease, the suit is for an injunction only. 
The trial Court had not framed an 


1980 E. Keshava Bhat v. K. S. 


issue regarding tenancy on the allega- 
tions contained in the written state- 
ment. The trial Court was moved in 
the matter to stay the suit and refer 
the case to the Land Tribunal to decide 
the question of tenancy raised in the 
pleadings. The trial Court came to the 
conclusion that no such question arises 
for decision. On the evidence let in by 
both the parties, the Court came to the 
conclusion that the plaintiff was in 
possession on the date of the suit. Fol- 
lowing this a decree was passed. On 
appeal the Appellate Court also found 
that the plaintiff was in possession on 
the date of the suit and sustained the 
decree for an injunction. In second ap- 
peal also that decree has been confirm- 
ed. As I stated earlier, even assuming 
that thetrial Court should have referred 
the matter to the Land Tribunal, there 
was no such duty cast on the Appellate 
Court and the second Appellate Court. 
Those Courts were perfectly competent 
to consider all the points that arise for 
determination and have passed a decree 
sustaining the injunction granted by 
the trial Court. There is no illegality 
in the decree passed by the lower 
Courts and by the learned single Judge 
of this Court. Hence this appeal has 
only to be dismissed. I agree with one 
decree proposed by my Lord Chief 
Justice, 


C. R. P. No. 241 of 1978 


48. This revision petition is against 
an order passed by the trial Court re- 
fusing to refer a question of tenancy 
raised by the defendant for decision by 
the Land Tribunal. The lower Court 
refused to refer on the ground that 
the plea raised by the defendant is 
barred by res judicata. In an earlier 
suit, O. S. 32/67 for partition this peti- ` 
tioner was impleaded in 1972 as a party 
to that suit. He contended that he is a 
tenant and his tenancy right may be 
reserved to him in the partition decree. 
He did not move for reference of the 
question to the Land Tribunal. The 
Court went into the question of ten- 
ancy and found that the petitioner is 
not entitled to any right as a tenant. 
But since the plaintiff has not paid the 
court-fee for recovery of possession 
only a declaration was made that the 
petitioner is not entitled to any tenancy 
right. Following this the plaintiff, who 
is a receiver appointed in that case, 
filed the present suit for recovery of 
possession. The tenant again put for- 
ward a plea that he is a tenant. In 
answer to that the plaintiff took up the 
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stand that his plea is barred by res 
judicata. This plea was accepted by the 
lower Court. The lower Court found 
that the earlier decision is res judicata 
to the defendant raising the same ques- 
tion over again in this suit and as such 
the defendant cannot raise this plea and 
in turn no question of tenancy arises. 
It is this that is challenged in this 
C. R. P. 


49. The contention of the petitioner’s 
counsel is that it is not open tọ the 
Court to go into the question of res 
judicata, in considering the question 
whether the defendant is a tenant or 
not, An issue has been framed on that 
finding. That being so the petitioner's 
counsel contends that the Court has no 
jurisdiction to refuse to refer the case 
to the Land Tribunal on holding that 
the plea of tenancy is barred by res 
judicata. The petitioner also contended 
that the finding of the Court below 
that the plea is barred by res judicata 
is incorrect. 


50. In the connected case I have 
dealt with the point whether it is open 
to the Court to consider and decide 
whether a question of tenancy arises or 
the Court should simply refer the ques- 
tion to the Land Tribunal when such a 
plea is taken by the defendant. I have 
held that the Court has to decide whe- 
ther a question of tenancy arises or not 
before referring the case to the Land 
Tribunal. The plea of res judicata bars 
the Court from trying the same ques- 
tion over again. So if there is res 
judicata to the question of tenancy 
raised, there is no scope for holding 
that a question of tenancy arises for 
determination. The principle laid down 
in the decision of this Court in George 
v. Chakkuni, (1977 Ker LT 865) is cor- 
rect, 


51. The further question is whether 
there is a decision of the lower Court 
to the effect that the plea raised by the 
defendant is barred by res judicata. 
The lower Court has dealt with this 
point in refusing the application _ to 
refer the matter to the Land Tribunal. 
It is only holding that the plea of ten- 
ancy is barred by res judicata that 
application to refer the matter to the 
Land Tribunal has been rejected. It con- 
tains a decision on the question of res 
judicata. As is seen from Ex, A-l 
Judgment, in the earlier suit, the 
defendant raised a plea that he is a 
tenant, That suit was a suit pending at 
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the commencement: of the. . Amending 
Act of 1969 and S. 125 (3) has no appli- 
cation. It was found that the plea of 
tenancy is not sustainable and the 
reservation asked for by him was not 
allowed. It is res judicata to the defen- 
dant to raise the plea over again. The 
contention of the petitioner’s: counsel 
that the petitioner was impleaded only 
in the year 1972 and the suit can he 
deemed to be commenced as against 
him only in 1972 and therefore the 
lower Court was not competent to go 
into the question of tenancy without 
referring the same to the Land Tribu- 
nal is also not incorrect. The proceed- 
ings were pending on 1-1-1970. Proviso 
to S. 125 (1) of the Act says that ‘no- 
thing contained in this sub-section shall 
apply: to proceedings pending in any 
Court at the commencement of the 
Kerala Land Reforms Act’. The pend- 
ency contemplated there is pendency of 
the proceedings. This cannot be control- 
led by the provisions of O. 1, R. 10 (5), 
C. P. C. which provides that as against 
persons added, the proceedings shall be 
deemed to have begun only on the ser- 
vice of summons. But this is different 
from saying that the suit is not pend- 
mg on the date of commencement of 
the Amending Act. In this position, I 
agree with the view expressed by Bala- 
gangadharan Nair, J. in Mohammed v. 
Pathumma, (1977 Ker LT 730). Hence 
this objection regarding the compet- 
ence of the Court which tried O. S. 
32/67 cannot also be questioned. The 
lower Court rightly held that there is 


no need to refer the question to the. 


Land Tribunal as the defence plea is 
barred by res judicata. Hence this 
C. R. P. is dismissed. No costs. 


PER FULL BENCH:— 52. Leave to 
Supreme Court is asked for. We de not 
think any substantial question of law 
of general importance arises on which, 
jn Our opinion, a pronouncement by thé 
Supreme Court is necessary. We reject 
the request for leave to appeal to Sup- 
reme Court. 


Order accordingly. 
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O. P. No. 3127 of 1975, D/- 6-11-1979. 


(A) Contract Act (1872), S. 63 — 
Applicability — Kerala Land: Acquisi- 
tion Act (21 of 1962), S. 53 (1) — Com- 
pulsory acquisition of land — Owner 
standing on 
acquired and wunacquired portion to be 
acquired -—- Auction sale of building 
material on condition of their removal 
within specified time —- Whether State 
can insist on demolition and removal of 
building from unacquired land. (Per 
Gopalan Nambiyar, €. J. and Subramo- 


nian Poti, J; Kumari P. Janaki 
Amma, J. dissenting). 

In the land compulsorily acquired 
under the Kerala Land Acquisition 


Act, 1961 a portion only of a building 
belonging to the land owner stood and 
the owner exercised the option given to 
him under S. 53 (1) of the Act desir- 
ing that the whole of the building 
should be acquired. Accordingly, the 
owner was fully paid compensation for 
the acquired portion of the land and 


the whole of the building and accord- 


ing to the practice followed the mate- 
Yials of the building were put to auc- 
tion on condition that the successful 
bidder should remove the materials of 
the building from the land within a 
specified time and on failure to do so 
the materials would be re-auctioned. 
The question for decision was whether 
the State was entitled to insist upon 
removal of the materials from the land 
of the owner who having purchased all 
the rights of the auction purchaser 
had no objection to keep the building 
so far as it stood on the unacquired 
portion of his land after removal oł 
the material on the acquired portion. 


Held (Per Gopalan Nambiyar, C. J. 
and Subramonian Poti, J.) that though 
the obligation of the State is not one 


#(Note:—In the case, the Judges of the 
Full Bench differ in their views The 
majority view is taken by V. P. Go- 
palan Nambiyar, C. J. and P. Subra- 
monian Poti, J. and the minority view 
by Kumari P. Janaki Amma, J.—Ed.) 

pamarem ananena 
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arising under the contract because the 
purchase by the State is under the 
provisions of the Kerala Land Acquisi~ 
tion Act, the same principle underlying 
S. 63, Contract Act would apply and 
if there be an implied obligation to re- 
move the materials of the building 
within a reasonable time, it is open to 
the person to whose satisfaction the 
obligation has to be discharged to ac- 
cept such discharge of obligation in 
any manner. If the State was bound 
to remove the materials of the build- 
ing within a reasonable time in order 
to leave the land free of the burden of 
the building thereon that obligation 
would stand discharged when the 
owner accepts performance of the obli- 
gation in any manner other than actual 
removal. It is for the benefit of the 
owner of the land that the building 
materials are to be removed therefrom 
and when the owner expresses catego- 
rically that the obligation stands dis- 
charged by reason of his entering into 
any arrangement with the person who 
has purchased the materials of the 
building, the State is not any further 
obliged to remove the materials. In a 
case where the owner himself pur- 
chases the materials of the building 
and retains the building in the portion 
of the land belonging to him there 
could be no justification for the State 
to claim that the building should be 
demolised. In such a case the owner 
may be entitled to. retain the building 
in the portion of the land belonging to 
him and that would be so even in a 
case where a stranger obtains in auc- 
tion the right to the materials and 
transfers ittothe owner who indicates 
to the State that he does not seek the 
removal of the materials. (Conceded). 

(Per Kumari P. Janaki Amma, J., 
Dissenting): There is no scope for 
the application of S. 63 of the Contract 
Act. There is no contract between the 
State and the owner of land that the 
former should give vacant possession 
of the land. The statutory right of 
the owner is only to have the whole 
building acquired and compensation 
paid to him, The demolition of the 
building and the removal of the mate- 
rials are incidental to the acquisition 
and do not amount to performance of 
anv promise falling under S. 63 of the 
Contract Act. The contract is between 
the State and the auction purchaser and 
under the terms of the contract, the 
State has the right to see that the 


materials of the building are removed 
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within the period stipulated in. the 
auction. It is no doubt open to the 
State to dispense with the removal of 
the building in which case the owner 
may retain it; but this is a matter en- 
tirely left to the discretion of the State. 
If the State agrees to the retention of 
the building that would amount to dis- 
charge of the obligation under the 
terms of the auction. If, on the other 
hand, the State insists that the terms 
of the auction should be complied with, 
it is not for the Court to say it should 
not do so. O. P. No. 3378 of 1968 (Ker) 
Confirmed in W. A. 8 of 1969 (Ker) 
and approved in W. A. No. 89 of 1975 
(Ker), Followed. (Para 15, 16) 


(B) Constitution of India, Art. 226 — 
Petition under — Relief claimed based 
on allegations of fact disputed by 
respondent State — Cannot be resolv- 
ed in such proceeding and no relief can 
be granted — Petition dismissed. 

(Paras 6, 9, 10, 17) 

Cases Referred: Chronological Paras 

(1975) W. A. No. 89 of 1975 (Ker) 

7, 11 

(1973) O. P. No. 1722 of 1973 (Ker) 7 
(1973) O. P. No, 1758 of 1973 (Ker) 

1,7 

(1973) O. P. No. 1810 of 1973 (Ker) 7 
(1969) W. A. No. 8 of 1969 (Ker) 


7, 11 
(1968) O. P. No. 3378 of 1968 (Ker) 
7, 11, 16 
Chandrasekharan and Chandra- 
sekhara Menon, for Petitioner; Advo- 
cate-General, for Respondents, 
SUBRAMONIAN POTI, J. (With 


Gopalan Nambiyar, C. J.):— A ques- 
tion of considerable importance which 
had come up for decision on ear- 
lier occasions in this court is raised 
again in this petition. Divergent views 
had been expressed by this court on 
this question. This situation led to re- 
ference of O. P. No. 1758 of 1973 to a 
Full Bench of this Court. But that was 
disposed of without going into the con- 
troversy since at the time the case 
came up before the Full Bench en- 
forcement of Article 19 of the Consti- 
tution stood suspended, The matter has 
now come up ona reference by the 
Division Bench. One of us referred the 
question to the Division Bench when it 
came up before the Single Bench and 
the Division Bench felt that the case 
must appropriately be heard by a 
Full Bench. 


2. It does sometimes happen that in 
land compulsorily acquired under the 
provisions of the Kerala Land Acquisi- 
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tion Act 1961 a portion only of a build- 
ing stands. Section 53 (1) of the Act 
enables the owner, if he so desires, to 
require that the whole of the building 
shall be acquired. If the owner indi- 
cates his desire that the acquisition 
shall not be of part only of the build- 
ing but the whole the State is neces- 
S$arily called upon to pay compensa- 
tion to the owner for the whole build- 
ing. Naturally it is expected of the 
State that the building standing on that 
part of the land which is not acquir- 
ed is removed within a reasonable 
time though no specific provision is 
made in this behalf in the Act. Nor- 
mally resort is made to the method of 
disposal by auction of the materials of 
the building with an obligation on the 
auction purchaser to remove the build- 
ing within a specified time. The owner 
of the land or his nominee or benami- 
dar may purchase in auction the mate- 
rials of the building with an obligation 
to remove them from the site within a 
specified time. It may also happen that 
though the auction purchaser is a 
stranger the owner of the land pur- 
chases all his rights. ïn such cases if 
the building so far as it stands in the 
acquired portion is removed but the 
rest is retained, a ,course to which the 
owner of the land has evidently no ob- 
jection, is the State entitled to insist 
upon removal of the materials of 
the building from the land of the 
owner? That is the vexed question 
which had come up for decision on 
earlier occasions and on which diver- 
gent views have been expressed by 
this court, 


3. In the case before us the peti- 
tioner was the owner of 20 cents of 
land in Sy. No. 90/3 of Chingoli Vil- 
lage. This land is by the side of the 


Wational Highway. In the year 1973 
five cents of land out of the above 
said 20 cents was acquired by the 


State under the Kerala Land Acquisi- 
tion Act for widening the National 
Highway. There was a building in the 


20 cents belonging to the petitioner 
part of which stood in the acquired 
portion, Evidently the petitioner de- 


sired that the whole of the building 
should be acquired and therefore it was 
so acquired. The materials of the 
building were put up for sale in auc- 
tion by the first respondent, the Assis- 
tant Engineer, National Highway Sub- 
Division, Haripad, on 2-7-1974, One 
Sri Vijayan was the successful bidder 
in the auction. According to the peti- 
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tioner the said Vijayan dismantled 
whole building within 10 days of the 
date of auction as he was obliged to 
do and sold some of the materials of 
peti- 
tioner. The petitioner is none other 
than the sister of Vijayan, the auction 


purchaser, The petitioner is said to 
have constructed a new house in the 
portion of the land in Sy. No. 90/3 


which continued to be in her possession 
after the acquisition, Thereafter the 
officers of the Publice Works Depart- 
ment are seen to have taken up the 
stand that the auction purchaser had 
failed to dismantle the building, that 
the building on that portion of the land 
which was not acquired was still stand- 
ing as it was, that the auction pur- 
chaser had an obligation to remove the 
building within 10 days and since 
had not discharged that obligation 
the Publie Works Department was 
titled to re-auction the materials of 


building. Ext. P-2 dated 9-9-1974 is 
the notice issued by the first respon- 
dent fto the auction purchaser, Sri 


Vijayan, intimating him that if within 
one week the materials were not com- 
pletely removed re-auction of the 
materials will be conducted. There- 
upon Sri Vijayan informed the first re- 
spondent that the materials of the 
building had been removed and dispos- 
ed of on sale and therefore there was 
no question of any re-auction. Reject- 
ing this sfand a fresh notice Ext. P-4 
was issued by the Executive Engineer, 


the second respondent on 9-10-1974 
proposing egal action fo remove the 
materials. Tf is thereupon thaf resort 


has been made by the petitioner to 
those proceedings under Article 226 of 
the Constitution of India, Evidently 
Exts. P-2 and P-4 nofices are not issu~ 
ed to the petitioner, buf her brother 
Vijayan, as the auction purchaser. Sri 
Vijayan is not a party fo this petition. 

4. The petitioner contends that the 
building which was sought to be de- 
molished was that newly construct- 
ed by her and therefore there was no 
justification for the action proposed by 
the respondent. She therefore seeks a 
writ of certiorari to quash the notices 
issued by the first respondent, Exts. P-2 
and P-4 and the issue ofa writ of 
mandamus to restrain the respondents 
from auctioning the building in Sy. No. 
3 and evicting the petitioner there- 
rom, 


5. On behalf of the respondents the 
first respondent has filed a counter- 
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afidavit denying the averment of the 
petitioner that the building has been 
completely demolished and a new 
building has been put up. According to 
the first respondent only the portion 
of the building that stood on the ac- 
quired portion was dismantled and the 
other was allowed to remain as it was 


thus violating the condition that the 
auction purchaser should remove such 
materials within 10 days. It is fur- 
ther said that— 

“The auction was intended to dis- 


mantle and remove the acquired build- 
ing in toto and _ this condition was 
Specifically included in the auction 
notice,- But the bidder has failed to do 
so even in spite of reminding him to 
do so and has helped his sister to re- 
tain the portion of the building for 
which she has received full compensa- 
HOM AARE Since the front portion only 
has been dismantled by the highest 
bidder, the petitioner, his sister is en- 
joying unlawful benefit by keeping the 
portion of the building that comes to 
her land.” 


6. On the question whether a new 
building has been put by the petitioner 
with the materials of the old building 
purchased from her brother there is 
only her averment. That is disputed by 
the respondents in the  counter-affi- 
davit. These being the only materials, it 
would not be proper to accept this plea 
in a proceeding under Article 226 of 
the Constitution of India, 


T. Counsel for the petitioner pleads 
that even assuming that the building, 
to the extent it stands in the portion 
of the land belonging to the petitioner 
had not been demolished by the auc- 
tion purchaser if he has sold the mate- 
rials of the building to the petitioner 
and the petitioner has no objection to 
retain the building as it stood earlier 
it would not be proper for the respon- 
dents to insist upon demolition of the 


building: standing in the  petitioner’s 
land. It is the validity of this plea 
that is the controversial issue in this 


case. According to the respondents S. 53 
of the Land Acquisition Act gives a 
right to an owner to insist upon acqui- 
sition of the whole building though 
part only need be acquired for the 
purpose of the State and after obtain- 
ing the advantage of compensation for 
the whole of the building the owner 
cannot directly or indirectly seek to 
keep the building in the land belong- 
ing to him on the basis of the purchase 
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of materials of the building in auction. 
That is said to be an attempt to seek 
an undue advantage, for, in the event 
the owner succeeds in this attempt he 
would get the benefit of compensation 
for the whole building including the 
portion that he proposes to retain 4s 
such as also the benefit of retention of 
that portion of the building by merely 
paying the auction price which must 
necessarily be for the materials of the 
building and not for the building as it 
stands. Evidently this plea appealed to 
a learned Judge of this court in O. P. 
No. 3378 of 1968, Dealing with this the 
rls Judge K, K. Mathew J. said 
thus : 


“One of the conditions of the auction 
was that the auction purchaser should 
demolish the entire building within 15 
days. The respondents are entitled to 
insist on that condition. The petitioner, 
who insisted upon the State acquiring 
the whole building after paying him the 
compensation for the same, cannot now 
be allowed to urge that the portion of 
the building standing in his property 
should not be demolished. He receiv- 
ed compensation for the whole build- 
ing. He cannot now turn round and 
say that the portion of the building in 
his property need not be demolished. 
The petitioner has no legal right to do 
so.” 


This matter came up before a Divi- 


. sion Bench in appeal in W. A. No. 8 


of 1969 (Ker). In a short judgment 
this court disposed of the matter thus: 


“No ground for interference. The en- 
tire building in question belongs to 
the State, having been acquired by it 
under the provisions of Act 21 of 1962 
although part of it stands on the ap- 
pellant’s land. The disposal of the 
building is entirely in the hands of the 


State, and the fact that the ap- 
pellant has obtained an assignment 
of the brick and mortar of the 


building from a person to whom the 
State had auctioned those materials on 
condition that he would demolish the 
building and remove the materials does 
not make him the owner of the build- 
ing as it stands even if the site and the 
materials after demolition, might be- 
long to him. The learned single Judge 
was therefore right in declining to 
interfere with the State’s insistence on 
the demolition.” 

Again the question came up before an- 
other learned Judge of this court, Jus- 
tice M.U. Isaac. Isaac J. wasnot evident- 
lyin agreement with the view express- 
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ed in W.A. No. '8 of 1969 (Ker) 
naturally felt bound by the decision of 
the Division Bench. He followed it. The 
learned Judge observed in the judg- 
ment in O. P. No. 1722 of 1973 thus: 


“It is contended by the petitioner 
that the Government has sold by pub- 
lic auction the whole building acquired 
by it, and that even assuming that a 
part of it has not been demolished and 
‘removed from its site, the Government 
has no right to insist on the demolition 
of that part of the building which is 
situate entirely in the petitioner’s land 
since the Government has neither any 
interest in the land in which that part 
of the building is situate nor in the 
structure thereof. It is submitted 
that it is only the petitioner who is 
the owner of the land who can de- 
mand that the structure should be re- 
moved, and that in so far as the peti- 
tioner has purchased that structure, 
neither the Government nor anybody 
else has any interest’ in the matter. It 
is also submitted that all that the Gov- 
ernment will have: by insisting on the 
demolition . of a substantial building 
which admittedly is situate entirely on 
a land belonging to the petitioner is 
the cruel pleasure of witnessing the 
destruction of that building. I find con- 
siderable force in the above argument, 
but I am confronted with the decision 
of a learned single Judge of this court 
in O. P. No. 3378 of 1968, which 
an entirely opposite view on similar 
facts; and that decision has been con- 
firmed by a Division Bench in W. A. 
No. 8 of 1969 (Ker). I am bound by 
the above decision; and I respectfully 
follow the same.” 


When in another case the same ques- 
tion arose before George Vadakkel J. 
the learned Judge seems to have doubt- 
edthe correctness of the decision in 
W. A. No. 8 of 1969 (Ker). He referred 
the case toa Division Bench. The 
learned Judge, while referring, observ- 
ed thus in the referring order‘in O. P. 
No. 1758 of 1973 (Ker); 


“Whatever that be I see no reason to 
hold that the Government can insist 
upon demolition of a building standing 


on the ‘unacquired portion even in 
cases where the owner of the land 
himself has purchased that portion. 
That land is his. The superstructure 


has been acquired, but has been pur- 
chased back, and is it necessary that 
he should demolish if and then recon- 
struct the same in order to have that 
much -portion of the building on the 
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unacquired land. But in view of the 
decision earlier. referred to this ques- 
has to be answered by a larger 
enc 39 


When the matter came up on reference 
before a Division Bench in which one 
of us was a party, the Bench felt that 
the case, in view of the conflict of 
views, must be heard by a Full Bench. 
Evidently the Division Bench also 
doubted the correctness of the decision 
in W. A. No. 8 of 1969 (Ker). In the 
reference order in O. P., No. 1758 of 
1973 (Ker) the Division Bench observ-— 
ed thus: 


“The building was purchased by the 
petitioner and the petitioner removed 
that portion of the building which stood 
in the acquired- portion, Whether he 
should retain the building that stood’ 
in his own property was a matter for . 
his decision. When once he has pur- | 
chased the right to the materials of the 
building in the property belonging to 
him why the State should take any 
proceedings for a fresh auction’ ‘is not 
quite evident. Possibly the feeling that 
the petitioner has gained an undue 
benefit by bidding in auction the mate- 


rials of the building and retaining the 
building in the property might be the 
reason for such auction. But that is 


irrelevant.” 


The Full Bench before which the matter 
came up on reference did not deal with 
the question on the merits. since the 
Court felt that the question of law 
raised was substantially, if not exclu- 
sively, admitted to be rested on the 
provision of Art. 19 of the Constitution 
which Article was not available to tha 
petitioner at that time in view of the 
declaration of emergency in force then. 
Naturally therefore that question was 
left open by the Full Bench. The mat- 
ter came up again before a learned 
Judge of this Court in O. P. No. 1810 
of 1973 and the learned Judge allowed 
the petition quashing the notification 
for re-auctioning the materials of the 
building. The matter came up in appeal 
before a. Division Bench in W. A. 
No. 89 of 1975 to which one of us, 
Gopalan Nambiyar, C., J., was a party. 
There again the question was not con- 
sidered on the merits since the case . of; 
the petitioner was that the building 
sought to be demolished ` was a new, 


building put up by him and that was, 
not a question on which there was 
agreement between : the parties. This ` 


Court held that it would be inappro» `. 
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priate to deal with disputed ` questions 
of fact in the proceedings before it. - 


8. For the petitioner it is contended 
by her counsel Sri  Krishnankutty 
Achan that even if the building is not 
shown to be a new one put up by the 
petitioner with materials of the old 
building purchased by her from her 
brother it must necessarily be found 
that what stands- now in the peti- 
tioner’s land is the old building and 
as the owner of the materials purchas- 
ed in auction the petitioner is free to 
express her satisfaction in regard to the 
obligation of the State to remove the 
materials of the building from her 
land within a reasonable time. Sec- 
tion 63 of the Contract Act provides 
that every promisee may dispense with 
or remit, wholly or in part, the per- 
formance of the promise made to him, 
or may extend the time for such per- 
formance, or may accept instead of it 
any satisfaction which he thinks fit. 
Though in this case the obligation of 
the State is not one arising under a 
contract because the purchase by the 
State is under the provisions of the 
Kerala Land Acquisition Act, the same 
principle would apply and if there be 
an implied obligation to remove the 
materials of the building within a 
reasonable time, it is open to the per- 
son to whose satisfaction the obligation 
has to be discharged to accept such 
discharge of obligation in any manner. 
If the State was bound to remove the 
materials of the building within a 
reasonable time in order to leave the 
land free of the burden of the building 
thereon that obligation would stand 
discharged when the owner accepts per- 
formance of the obligation in any man- 
ner other than actual removal. It is 
for the benefit of the owner of the 
land that the building materials are 
to be removed therefrom and when the 
owner expresses categorically that the 
obligation stands discharged by reason 
of his entering into any arrangement 
with the person who has purchased the 
materials of the building the State is 
not any further obliged to remove the 


materials. Therefore if the fact 
of the transfer of . the materiais 
of the building to the peti- 
tioner had been admitted we would 


have had to consider whether that will 
not amount to a satisfaction of . the 
obligation of the State to remove the 


materials. In fact at the hearing we 
put. it to the learned Advocate-General 
Sri C. K. Sivasankara Panicker whe- 
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ther in a case where the owner himself 
purchases the materials of the building 
and retains the building in the portion 
of the land belonging to him there 
would be justification for the State to 
claim that the building should be 
demolished. The learned Advocate- 
General submitted that in such a case 
the owner may be entitled to retain 
the building in the portion of the land 
belonging to him and that would be so 
even in a case where a stranger obtains 
in auction the right to the materials 
and transfers it to the owner who in- 
dicates to the State that he does not 
seek the removal of the materials. In 
view of this submission we are not 
called upon fo go into this question 
further. 


9. But the. learned Advocate-Gene- 
ral submits that on the facts of. this 
case the petitioner may not be entitled 
to any relief in these proceedings, It is 
submitted that there is no case that the 
building as it stood earlier stands in the 
property now. The case is that a new 
building has been put up and on that, 
in the circumstances here, this Court 
may not beable to find for the peti- 
tioner. Further it is pointed out that 
there is not even a categorical aver- 
ment that all the materials of the old 
building were sold to the petitioner. 
What is said is that some materials 
have been sold. Whether the petitioner 
has become the owner of the materials 
sold to Vijayan in auction is not a 
matter on which the parties are agreed. 
Vijayan himself is not a party to this 
petition, so much so he would not be 
bound by the result of this petition. 
In these circumstances whether the 
rights of Vijayan in regard to the 
materials of the old building had de: 
volved on the petitioner is itself 
matter in controversy here and it i 
not for this Court to resolve such ques- 
tions of fact in these proceedings. Henc 
we dismiss the Original. Petition but 
there will be no order as to costs. 


JANAKI AMMA, J.: — 10. I agree 
that the petition should be dismissed. 


11. I am not, however, in a position 
to concur with the conclusions of my 
learned brother, Subramonian Poti, J. 
on the question of law mooted. On that 
aspect, I respectfully agree with the 
views expressed by Mathew, J. in O.P. 
No. 3378 of 1968 (Ker), which has been 
confirmed in W. A. No. 8 of 1969 (Ker) 
and approved in W., A. No. 89 of 1975 
(Ker). | . Wh Gea l 
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12. The Kerala Land Acquisition 
Act arms the State with the power to 
acquire land and buildings belonging to 
private individuals . situated within its 
jurisdiction for public purposes on con- 
dition that the owners of such pro- 
perty are compensated for the loss in- 
curred. Cases may arise where a por- 
tion alone of a land belonging to an 
individual is acquired. There may also 
be cases where in the land acquired, 
there are buildings and acquisition of 
a portion of land may affect the build- 
ings standing on the land. It is not 
uncommon that portion of a building 
would stand in the acquired property 
and the remainder in the unacquired 
land. The statute provides for such 
contingencies in Ss, 25 and 53 which 
correspond to Ss. 23 and 49 of Central 
Land Acquisition Act. Clause ‘thirdly’ 
of S. 25 states that compensation for 


land acquired may be determined 
taking into consideration the damage, 
if any, sustained by the person con- 


cerned by severing such land from his 
other land. Clause ‘fourthly’ of S. 25 
directs that- the authority determining 
compensation should take into account 
the damage, if any. sustained by the 
person concerned by reason of the ac- 
quisition injuriously affecting his other 
property, movable or immovable, In 
cases where there is a building in the 
land and a portion of it alone falls in 
the acquired land, the acquisition may 
injuriously affect the portion of the 
building in the unacquired land and in 
such cases compensation is to be deter- 
mined taking into account the damage 
so sustained. Cases may arise where 
the demolition of the portion of the 
building may affect the utility of the 
other portion and the building may þe- 
come even useless, In such cases, the 
mere award of - compensation for in- 
juriots affection alone may be insuff- 
cient. The statute therefore. provides 
alternate remedies. Section 53 (1) con~ 
fers on the person concerned the option 
to insist that the whole building should 
be acquired. The purpose of the provi- 
sion is to enable the owner to construct 
anew building in the place of the 
mutilated one. So also, it may so hap- 
pen that the damage claimed by the 
owner of the land referred to under 
Clause ‘thirdly’ of S. 25 is unreasonable 
and excessive. In such cases S. 53 (2) 
confers on the State the power to ac- 
quire the whole of the land of which 
the land acquired forms a part. Both 
S. 53 (1) and S. 53 (2) are based on 
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equitable considerations. It could not 
be the intention of the law-makers that 
S. 53 (1) should be resorted to by indi- 
viduals for self-aggrandisement. Nor is 
the provision in 5. 53 (2) intended to be 
a weapon for harassing the owner of 
the land. 


13. In cases under S. 53 (1) where 
the owner. desires the whole building to 
be acquired, the practice is to auction 
the building. One of the terms of the 
auction would be that the successful 
bidder should demolish the building 
and remove the materials within a 
specified period. At times, the success- 
ful bidder would enter into an agree- 
ment with the owner of the land and 
sell the right he acquired in the auc- 
tion to that person. There may also be 
cases where the owner himself would 
bid at the auction. The questions that 
arise are whether in such cases the- 
State can enforce the term of the auc- 
tion and insist that the building should 
be demolished and materials should be 
removed and whether the individual 
concerned can approach the Court 
under Art. 226 of the Constitution and 
claim that the State should be restrain- 
ed from calling upon him to demolish 
the building. It may apparently look 
odd that the State should insist on 
demolition of the building when the 
owner of the land at whose instance 
the building was acquired, does not 
want such demolition. One may be 
tempted to ask why should the State 
be particular in -having, in the words 
of Isaac, J. “the cruel pleasure of wit- 
nessing the destruction of that build- 
ing.” The answer is obvious. To allow 
the building to stand in the property 
will be giving an incentive to breaches 
of contract and also misuse of the pro- 
visions contained in S. 53 (D. Such a 
course is against a scheme of Ss. 25 and 
53 of the Act. The right to insist on 
the acquisition of the whole building is 
conferred on the owner ofthe land to 
enable him to put up a new building 
in the place of a mutilated one with 
the amount made available by the ac- 
quisition. If the owner of the building 
really wanted the continuance of thé 
portion of the building in the unac- 
quired land, he need not have availed 
of the option given to him under Sec- 
tion 53 (1) and got the whole building 
acquired. Instead, he could have claim- 
ed that compensation for the land and 
building in the acquired portion should 
be determined as provided in Clause 


‘fourthly’ of S. 25 taking into account 
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the damage due to the building getting 
mutilated by reason of the demolition 
of a portion thereof. 


14. It is true that it is the right of 
the owner either to bid at the auction 
or to contract with the auction-pur- 
chaser and purchase his right. It is 
equally the right of the State to insist 
compliance of the terms of auction and 
to see that the materials auctioned are 
removed within the time specified, 

15. I do not think that there is scope 


for the application of S. 63 of the Con- 
tract Act. There is no contract between 










the State and the owner of the land 
that the former should give vacant 
possession of the land. The statutory 


right of the owner is only to have the 
whole building acquired and compen- 
sation paid to him. The demolition of 
the building and the removal of the 
aterials are incidental to the acquisi- 
tion and do not amount to performance 
of any promise falling under S. 63 of 
the Contract Act. The contract is be- 
tween the State and the auction pur- 
chaser and under the terms of the con- 
tract, the State has the right to see 
that the materials of the building are 
removed within the period stipulated 
in the auction. It is no doubt open to 
fne State to dispense with the removal 
of the building in which case the 
owner may retain it; but this is a 
matter entirely left to the discretion 
of the State. If the State agrees to the 
retention of the building that would 
amount to discharge of the obligation 
under the terms of the auction. If, on 
the other hand. the State insists that 
the terms of the auction should be 
complied with, it is not for the Court 
to say that it should not do so. 


16. In the matter of acquisition of 
buildings, portion of which abuts an 
unacquired portion of the land belong- 
ing to the erstwhile owner, the statute 
has placed the State in an unenviable 
position. If the owner of the land so 
desires, the State has to pay the owner 
the market value of the whole building 
inclusive of construction charges. After 
the acquisition, the building in the un- 
acquired land has to be demolished and 
the site cleared of the materials to en- 
able the owner to put up a new build- 
ing, or to make other use of the land. 
It is common knowledge that the re- 
turn by way of sale of the building 
materials will only be meagre when 
compared to the compensation which 
should be paid to the owner of the 
building. It is within the rights of the 
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owner to bid at the auction like any 
other member -of the public and pur- 
chase the materials of the building and 
to make use of them. The law also 
permits him to purchase the materials 
of the building from the auction-pur- 
chaser. But the above privileges do 
not enable him to retain the building 
in its original form in the unacquired 
portion as of right on the plea that 
after the purchase the land and the 
materials of the building belong to 
him. The purchase at the auction or 
subsequent to it is subject to the con- 
dition in the auction agreement that 
the building should be removed within 
a specified time. The condition is as 
much binding on the owner of the land 
as on any stranger. The State can as 
of right avail of the terms of the auc- 
tion and enforce their compliance and 
if it does so, it is not for the Court to 
intervene and prevent such enforce- 
ment. To a superficial onlooker the in- 
sistence of the State on the perform- 
ance of the term relating to demolition 
in the auction agreement may appear 
to be unjust and he may characterise 
it. as observed by Isaac, J. “as a cruel 
pleasure on the part of the State to 
witness the destruction of the building.” 
One should not, however, forget that 
the so-called cruel pleasure is a crea- 
tion of the owner of the building him- 
self and was thrust upon the State by 
the owner. I would rather say that the 
term in the auction notice enabling re- 
auction on breach of conditions of pur- 
chase is a shield for self-protection so 
far as the State is concerned which it 
may also wield as a weapon to deter 
greedy owners of the property from 
adopting techniques as in the instant 
ease for self-enrichment at the cost of 
public funds. If the owner really want- 
ed the use of the building in the un- 
acquired portion, he could have retain- 
ed it and also claimed compensation for 
injurious affection under Clause ‘fourth- 
ly’ of S. 25. He, however, chose to 
avail of the right conferred under Sec- 
tion 53 (1) and wanted the whole build- 
ing to be acquired and the full value 
thereof to be paid to him. After having 
received the full compensation. there 
is neither justice nor fairness in his 
insistence that the building should be 
allowed to be retained. In such cases, 
it will be against public interest and 
will encourage misuse of the provisions 
contained in S. 53. if the Court is to 
render the owner of the land assistance 
in the matter of retention of the build- 
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ing by invoking the provisions of Arti- 

cle 226 of the Constitution or otherwise 

and restrain the State from enforcing 

the terms of the agreement of auction 

It is pertinent to quote the observation 

4 ali, J. in O, P, No. 3378 of 1968 
er): 


“The foundation for a writ of manda- 
mus or other direction in the nature of 
a mandamus, is the existence of a legal 
duty. As the petitioner has no right, the 
respondents cannot be under a legal 
duty not to demolish the portion of the 
building. So, I do not think that this 
is a case where a writ of mandamus or 
other direction can issue compelling 
the respondents to desist from demo= 
lishing the building. But nothing said 
in this judgment will prevent the re- 
spondents from taking a sympathetic 
view of the matter if the petitioner so 
prays for it.” 


17. I hold that the petitioner should 
fail both on facts and on Jaw. The peti- 
tion is accordingly dismissed, l 

Petition dismissed. 
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SUBRAMONIAN POTI, J.: — Sec 
tion 152 of the Civil P. C. empowers a 
Court either on its own motion or on 
the application of any of the parties te 
correct, at any time, clerical or arith- 
metical mistakes in judgments, 
or orders oor errors arising therein 
from any accidental slip or omission. 
Is a Court competent to exercise this 
power of correcting its own judgment, 
decree or order in cases where such 
decree, judgment or order has been 
the subject of appeal to the higher 
Court even if such Court merely con- 
firmed the judgmént, decree or order 
of the lower Court. Our learned bro- 
ther Vadakkel, J. before whom -this . 
revision came up felt that the view ex- 
pressed by a Division Bench of this 
Court in Malayalam Plantations Ltd. v. 
Varkey Chacko (1969 Ker LT 710) that 
the Court of first instance has inherent 
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power to correct accidental slips and 
errors committed by it as envisaged 


under S. 152 of the Code despite the 
fact that the decree and judgment of 
that Court have been confirmed, varied 
or reversed by the Appellate Court cal- 
led for consideration by a larger Bench. 
The case came on reference to the Divi- 
sion Bench. The matter was referred - 
to a Full Bench as the Division Bench — 
felt that it was the correctness of the 
decision of a Division Bench of this 

Court that was doubted. 7 


2. In the case before us an applica- 
tion for amending the judgment dated 
31-8-1967 in O. S. No. 887 of 1965 of the 
Munsiff’s Court of Nadapuram, a suit 
for partition, was rejected by the Court 
by its order dated 12-9-1977, the Court 
observing that the judgment was chal- 
lengéd in appeal and second appeal - 
and’ consequently the decree of the ` 
Court of first instance had merged 
of the: Appellate 


decrees ~ | 
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Court in second appeal. It: was 
found that in such a case there 


was no power in the Court . of first 
instance to amend the judgment. . The 
amendment sought for concerned the 


x correction in. the judgment of the de- 


‘effect a correction 


Á 


tails of allotment of shares to which 
the petitioners lay claim, The petitioners 
claim to have obtained an. assignment 
of the shares of defendants 9 to 16 and 
19 to 23 in the B Schedule items. Their 
complaint is that though the assign- 
ment to them was noticed in para 18 
of the judgment, by an accidental slip 
this is not noticed in para 20 of the 
judgment with the consequence that 
the items were described as pertaining 
to the shares of the defendants 22 and 
23. We are not at the moment con- 
cerned with the question whether this 
could be said to be an accidental slip 
or omission. The scope of the power to 
under S. 152 will 
have to be decided by the Court below 
in case it is found to have authority 
to entertain the application for amend- 
ment, That Court has not exercised 
such power for the reason that once the 
appeal against its judgment has been 
disposed of it should not correct its 
judgment in exercise of the power 
under S. 152. How far this view is 
sustainable in law is the matter arising 
for consideration by us in this case. 


3. Vaidyalingam, J. who. was then 
a learned Judge of this Court had in 
Kesavan v. Gopalan (1964 Ker LR 155) 
occasion to consider the question of 
merger when a decree of the original 
Court is confirmed by the Appellate 


‘Court. In that case motion for correc- 


tion under S. 152 was made in the 
Court of first instance but in view of 
the fact that the judgment of that 
Court was the subject of decision in 
appeal, the learned Judge held that 
the rule of merger operated to render 
the Appellate Court alone competent to 
effect any amendment, Evidently this 
rule was not followed by the Division 
Bench in 1969 Ker LT 710, a case where 
the Court held that there was an in- 


| herent power in the Court of first in- 


stance to act under S. 151 and S. 152 
of the Code notwithstanding the fact 
that the case had been subjected to an 


.. appellate decision. In taking this view 


the Court was persuaded by the deci- 
sions of the Supreme Court in Sama- 
rendra v. Krishna Kumar (AIR. 1967 
Sc 1440) and in  Janakirama Iyer v. 
Nilakanta Tyer (AIR 1962 SC 633). It 
would be appropriate to examine. the 
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. manifest that 
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scope of the decisions of the Supreme 
Court in view of the challenge to the 
correctness of the Division Bench deci- 
sion before us. 


4. We are afraid the question whe- 
ther the Court of first imstance could 
deal with the application under S, 152 
of the Code when the decision of that 
Court had merged in that of the higher 
Court was not as such in controversy in 
Samarendra v. Krishna Kumar (AIR 
1967 SC 1440). In that case, in a mort- 
gage suit, a preliminary decree for sale 
was passed though the suit was for 
foreclosure and possession. This mis- 
take went unnoticed even in the High 
Court when it confirmed the decree of 
the trial Court. Subsequently, the final 
decree was passed not exactly in terms 
of the preliminary decree, in the sense, 
what was passed was not a final decree 
for sale but a final decree for foreclo- 
sure and possession. Challenge having 
been made to this action of the Court 
in passing the final decree in variance 
with the preliminary decree the 
Supreme Court referred to the case in 
((1885) 30 Ch D 239). 
In that case Lord Justice Bowen, L. J, 
had said: 


“Every Court has inherent power. 
over its own records so long as those 
records are within its power and that 
it can set right any mistake in them. 
An order even when passed and enter- 
ed may be amended by the Court so 
as to carry out its intention and ex- 
press the meaning of the Court when 
the order was made.” | 
Reference there was evidently to the 
inherent power of the Court to correct 
the errors in its. judgment, a power 
which has found statutory recognition 
in S. 152 of the Code. Referring to this 
the Supreme Court said in para 11 of 
its Judgment thus: 


“now, it is well settled that there is 
an inherent power in the Court which 
passed the judgment to correct a cleri- 
cal mistake or an error arising from an 
accidental slip or omission and to vary 
its judgment so as to give effect to its 
meaning and intention.” 


The Court further said thus : 


“Under S. 152, clerical or arithmeti- 
cal mistakes in judgments, decrees or 
orders or errors arising therein from 
any accidental slip or omission may at 
any time be corrected by the Court ei- 
ther on its own motion or on an appli- 
cation by any of the parties. It is thus 
errors arising from an 
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accidental slip can be corrected subse- 
quently not only in a decree drawn up 
by a ministerial officer of the Court 
but even in a judgment pronounced and 
signed by the Court,” 

The Court further noticed that the 
Subordinate Judge had, by oversight, 
passed a preliminary decree for sale in 
a suit for foreclosure and possession 
and in the circumstances, the trial 
Court had the power to correct its 
own error when passing a final decree 
for foreclosure. Evidently, the question 
in the form in which it is now before 
us in this case was not before the 
Supreme Court and we do not think 
that the Division Bench could have 
read that decision in support of the 
view it has expressed in the case be- 
fore it. The decision in Janakirama 
Iyer v. Neelakanta Iyer (AIR 1962 SC 
633) also does not appear to support 
the view expressed by the Division 
Bench. The question of propriety of the 
High Court in amending its judgment 
in appeal by correcting the term ‘mesne 
profits’ into ‘net profits’ to reflect what 
was really meant by the High Court 
while the case was pending before the 
Supreme Court in further appeal was 
one of the matters that was considered 


by the Supreme Court. The question 
whether the correction was one to 
which Ss. 151 and 152 of the Code 


would apply was urged before the 
Supreme Court and in that context the 
Supreme Court said thus : 


“Thus, there can be no doubt that 
the decretal order drawn in the High 
Court through error introduced the 
words ‘mesne profits’ and such an error 
could be corrected by the High Court 
under Ss. 151 and 152 of the Code 
even though the appeals may have 
been admitted in this Court before the 
date of correction.” 


Evidently, the controversy before the 
Supreme Court did not concern any 
question of merger of a decree in that 
of the Appellate Court and the ques- 
. tion of moving the trial Court for cor- 
rection after such merger was not 4 
matter on which the Supreme Court 
spoke in that case. Thus, support can- 
not be found for the view expressed 
by the Division Bench in 1969 Ker LT 
710 in the two decisions of the Supre- 
me Court adverted to : 


5. Though there were divergent 
views expressed by Courts in India on 
the question of merger of the decree of 
the trial Court in that of the Appellate 
Court the preponderance of the autho- 
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rity seems to favour the view tha 
there would be such merger, Chandra- 
kala Devi v. Central Bank of India, Ltd, 
(AIR 1959 Cal 153); Hussain Sab v, 
Sitaram (AIR 1953 Bom 122); Minni 
Zulekha Bi v. Kulsum Bi (AIR 1941: 
Mad 123); Subbamma v. Madhavarae 
(AIR 1946 Mad 492); Ramsunder v, 
Panakuer (AIR 1979 Pat 5); Kulwanti 
Devi v. V. A. Singh (AIR 1959 Pat 591) 
and Ramanna v. Sreeramalu (AIR 1958 
Andh Pra 768) all express the view 
that a decree of the trial Court will 
merge in the decree of the Appellate 
Court. A later decision of the Allaha= 
bad High Court in Chintamani v. Debi 
Prasad (AIR 1934 All 971) takes a con- 
trary view and referring to the words 
‘at any time’ occurring in S. 152 of the 
Code considers it as indicating that the 
section gives power to amend even 
after the appeal is decided. But this 
decision’ of the Allahabad High Court" 
does not notice the earlier Full Bench 
decision of the same Court in Muham- 
mad Sulaiman Khan v. Muhammad Yar 
Khan ((1889) ILR 11 All 267). The Alla- 
habad High Court itself is seen to have 
reverted to the earlier view in Durga 
Bee v. Wahid Raza (AIR 1965 All 
26), 


6. As early as in 1910 the Privy 
Council had in Brij Narain v. Tejbal 
Bikram Bahadur {(1910) ILR 32 All 
295) indicated that alteration of a 
decree by the Court which passed it, if 
that had been affirmed in appeal, was 
without jurisdiction. An application for 
amendment was made in that case on 
the ground that though the judgment 
dated 30th Jan., 1901 gave to the mort- | 
gagee no interest pendente lite or 
future interest the decree based on it 
allowed such interest. The Subordinate 
Judge, notwithstanding the fact that 
the decree had been confirmed in ap- 
peal, allowed the amendment, striking 
out the award of interest pendente lite 
and future interest. It was in that con- 
text that the power to make that 
amendment was challenged. The chal- 
lenge succeeded. The Privy Council 
said thus: 


"Their Lordships have not had the 
advantage of hearing the case argued 
for the respondent, but they think the 
High Court have themselves said 
enough to make it clear that if the 
decree of the first Court was made 
without jurisdiction as altering a decree 
after it had been affirmed on appeal in 
the case of Lachman Das, so also the 
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alteration in Brij Narain’s case was 
equally ineffectual, and ought not to 
have been allowed to stand.” 


[he Supreme Court observed in the 
decision in U. J. S. Chopra v. State of 
Bombay (AIR 1955 Sc 633 at page 649) 
thus: 

“A judgment pronounced by. the 

High Court in the exercise of its ap- 
3ellate or revisional jurisdiction. after 
ssue of a notice and a full hearing in 
presence of both the parties would cer- 
‘ainty be arrived at after due considera- 
tion of the evidence and all the argu- 
ments and would therefore be a judg- 
nent and such judgment when pro- 
nounced would replace the judgment 
>È the lower court, thus constituting 
he judgment of the High Court the 
mly final judgment to be executed in 
iccordance with law by the court be- 
ow”. 
Che rule in Brij Narain’s case already 
idverted to was noticed and approved 
xy the Supreme Court in Gojer Bro- 
hers v. Ratan Lal (AIR 1974 SC 1380). 
\t page 1384 the Supreme Court said 
hus: 

“An application of this very princi- 
ile yields the result that if the Court 
Ý appeal confirms, varies or reverses 
he decree of the lower Court, the de- 
‘ree of the appellate court is the only 
lecree that can be amended: Brij Narain 
r. Tejbal, (1910) 37 Ind App 70 (PC) 
x that the limitation for executing a 
lecree runs from the date of the de- 
Tee capable of execution and that is 
he decree of the appellate court which 
‘upersedes that of the court of first in- 
tance 53 Ind App 197: (AIR 1926 PC 
3); or that if mesne profits are ordered 
rom the date ofsuit until the expiry of 
hree years after the date of the de- 
ree, the decree to be considered is 
he decree capable of execution so that 
: the decree of the trial is confirmed 
1 appeal, three years will begin to run 
rom the date of the appellate decree 
1900) 27 Ind App 209 (PC).” 

t appears to us, therefore, that the 
iew taken by the Division Bench in 
falayalam Plantations Ltd. v. Varkey 
'hacko (1969 Ker LT 710) is, with 
reat respect to the learned Judges, not 
ne correct view. 


7. There is another answer to the 
ase of the revision petitioner before 
s. Section 153-A of the Code of Civil 
'rocedure has been incorporated in the 
ode by Code of Civil Procedure 
Amendment) Act, 1976. That section 
eads thus: 
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“153. A Power to amend decree or 
order where appeal is summarily dis- 
missed. Where an appellate Court dis- 
misses an appeal under R. 11 of O. XLI, 
the power of the Court to amend, 
under Section 152, the decree or order 
appealed against may be exercised by 
the Court which had passed the decree 
or order in the first instance, notwith- 
standing that the dismissal of the ap- 
peal has the effect of confirming the 
decree or order, as the case may be, 
passed by the Court of first instance.” 
When the statute makes specific provi- 
sion that when the dismissal of an ap- 
peal is in limine under Order XLI, 
Rule 11 the court of first instance will 
have the power to correct the decree 
or order, it logically follows that this 
would not be the case where the ap- 
peal has been dismissed not in limine 
but on the merits. This would be suffi- 
cient to hold against the revision peti- 
tioner and would be a complete answer 
to his case. Counsel for the revision 
petitioner urges that we should not 
read Section 153-A in a plain manner, 
but on the other hand understand that 
provision in the background that diver- 
gent views had been expressed by 
courts on the question whether a dis- 
missal of the appeal in limine would 
result in merger of the decree of the 
trial court in the decree of the appel- 
late court and that was sought to be 
resolved by the amendment. The courts 
which took the view that when an ap- 
peal is disposed of on the merits, the 
decree of the trial court merges with 
that of the appellate court, were them- 
selves divided on the issue whether in 
cases where the disposal of the appeal 
by the appellate court was in limine 
under Order XLI, Rule 11 of the Code 
there would be such merger. According 
to counsel Section 153-A of the Code is 
intended to solve this situation and to 
provide that in such a case the decree 
that is to be amended would be that 
of the court of first instance. The courts 
in India were more or less uniform on 
the question of merger of decree in the 
appellate decree when the appeal is 
disposed of on the merits, of course, 
barring exceptions such as the view ex- 
pressed by this. Court in 1969 Ker LT 
710. Apparently, the legislature did 
not think it necessary to make any 
provision in regard to the amendment 
in cases where appeals are disposed of 
not under Order XLI, Rule 11 but on 
the merits. Section 153-A eloquently 


implies that in cases of disposal of ap- 


remem 
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-peals otherwise than under Order XLI, 
Rule 11 the Court of first instance 
would not have the power to amend its 
decree or order, 


In these circumstances we hold that. 


except in cases to which Section 153-A 
of the Code of Civil Procedure applies, 
where there has been an appeal, the 
decree under appeal merges in the de- 
cree in appeal and it is only the ap- 
pellate court that could correct or 
amend the decree under Section 152 of 
the Code. In this view the order of 
the court below is correct and calls for 
no interference. The Revision Petition 
is. dismissed. Parties are directed to 
-suffer costs, 

‘Revision dismissed. 
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Konath Karunakaran Nambiar, Ap- 
pellant v. Dr. Lalitha S. N, Bhat and 
others, Respondents. 

Writ Appeal No, 72 of 1979, D/- 4-T~ 
1979. 


Kerala Buildings (Lease and Rent 
Control) Act (2 of 1965), S. 13 (4) — 
Part of the building sold — Purchaser 
demolishing latrine in that part in use 
of the tenant — Landlord could not be 
held .to have ‘withheld’ or ‘cut . off the 
amenity — However, the purchaser 
might be compelled to comply with the 
municipal notice for constructing a new. 
latrine. 


Where the landlord sold part of the 
building and the purchaser complying 
with the notice from the municipality 
demolished a latrine in that part in the 
use ofthe tenant the landlord could not 
be held to have ‘withheld’ or ‘cut off 
the amenity under Sec. 13 (4) of the 
above Rent Act and therefore no direc- 
tion in that behalf could be given ` to 


the landlord. However, the Court ought . 


to consider if the purchaser who failed 
to comply with the municipal notice in 
full i.e. constructing a new flush out 
should not be compelled to do so. 
Order of the single Judge was modi- 
fied. (Paras 5 to 7) 


K. P. V. B. Ejman, for Appellant; 
_ S. Narayanan Poti (for No. 1), Govern- 
ment -Pleader (for Nos. 2 and 3) ‘and 
T. P. K. Nambiar ‘and P. G. Raja- 
gopalan (for No. 4), -for Respondents, 

a a_i 


KW/AX/F869/79/TVN © 7 U5 


Konath' Karunakaran v. Lalitha 


A. I B: 


GOPALAN NAMBIYAR, C. J.:— This 
appeal raises an - interesting question. 
After hearing the counsel in the case, 
we feel that this appeal must be al- 
lowed and the judgment of the learn- 
ed Judge set aside. 


2, The appeal is by the 4th respon- 
dent in the writ petition which was al- 
lowed by the learned Judge quashing 
and setting aside Exts. P-1 and P-2 
orders of the Accommodation Control- 
ler and the Appellate Authority, and 
directing the former to consider and 
dispose of the application | for restora- 
tion of amenity in the light of the ex- 
pression of opinion made by the learn- 
ed Judge that the appellant must be 
regarded as responsible for cutting off 
the amenity, and liable to restore the 
same. The appellant is rightly aggriev- 
ed by this adjudication of his liability 
by the learned Judge with a direction 
to the Accommodation Controller to. 
implement the same by a consequential 
order. 


é The appellant was the owner of 
the building in question, in respect of 
which an application for restoration of 
amenity was made to the Accommoda- 
tion Controller by the Ist respondent 
herein, the writ petitioner. A rough 
sketch of the plot and building has 
been provided to us along with the 
counter affidavit of the 3rd respondent 
in the writ petition (the 4th respondent 
herein). The building in question bears 
number 105/48 of Kasba Village 
Kasaragod Taluk. The rough sketch 
indicates that the Kasaragod-Manga- 
lore road abuts it on the west. As we 
proceed from the west to the east, we 
see a hospital building somewhere im 
the centre of the property and further 
east of it and almost touching the east- 
em extremity of the plot there is a- 
residential house of Madhava (the 4th 
respondent herein), who is a tenant of 
the appellant, and an outhouse to the. 
south of it in which the appellant him- 
self was living. To the east of this 
last-named structure, namely, the out- 
house, there is a three-roomed latrine. 
One of these was used by the appel- 
lant, another (the middle. one) by the 
1st respondent, and the 3rd, by the 4th 
respondent. The out-house which we 
have referred to stands in front ` of 
Madhava’s residence. The eastern por- 
tion of the’ property, about 12} cents in 
extent, was sold by the appellant . to 
the 4th respondent, The 4th respon- 
dent thereafter seems to have put up a- 
new latrine for his house, ‘and - demo- 
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lished the three-roomed latrine. This 
led to a complaint from the ist respon- 
dent, the tenant of the Hospital build- 
ing, who was entitled, by the terms of 
*the tenancy, to the use of one of the 
rooms in the three-roomed latrine (the 
middle room), for restoration of ame- 
nity under Section 13 (4) of the Kerala 
Buildings (Lease and Rent Control) Act, 
1965. The Accommodation Controller 
dismissed the application holding that 
the destruction or the withholding of 
the amenity in question was by the 4th 
respondent herein who was the trans- 
feree of the eastern portion of the pro- 
perty from the appellant and that he 
had done the demolition in response to 
a notice issued from the Municipality 
that the latrine should be destroyed as 
it had become a danger to the public. 
The Accommodation Controller was also 
of the view that the appellant could 
not be directed to retsore the amenity 
as he had not either destroyed the am- 
enity or withheld the same within the 


meaning of S. 13 (4). The Ist re- 
spondent peferred an appeal to the 
Appellate Authority (The District Col- 


lector). That authority sustained the 
order of dismissal passed by the Ac- 
commodation Controller but on a to- 
tally different ground. That authority 
pointed out that the Ist respondent 
herein, namely, the writ petitioner had, 
in response to his application to the 
Municipal Commissioner, been permit- 
ted to putupa two-roomed latrine, and 
fo adjust the -costof construction from 
the rent payable by him and had failed 
to avail himself of the benefit thus allow- 
ed. In view of this, the appellate au- 
thority was of the opinion that there 
was no force in his appeal, as the ap- 
pellant had failed to avail himself of 
this beneficial order in his favour. Ext. 
P-1 is a copy of the Accommodation 
Controllers order and Ext. P-2 is the 
copy of the appellate authority’s order. 
It was to quash these two orders that 
the writ petition was filed. 


4. The learned: Judge took the view 
that the appellant had, by his transfer 
and sale of one section of the property 


fo the 4th respondent, made it possible | 


for the latter to destroy and demolish 
the amenity in question, namely, the 
middle room of the latrine, and there- 
fore the apvellant was responsible for 
the destruction of the amenity. With 
this expression. of opinion, the learned 
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Judge -directed the Accommodation Con- 
troller to pass appropriate orders. 


5. Section 13 (4) of the Kerala 
Buildings (Lease and Rent Control) Act, 
reads: 

“13. Landlord not .to interfere with 
amenities enjoyed by the tenant:— 

XX XX XX XX 

(4) If the Accommodation Controller 
on enquiry finds that the tenant has 
been in enjoyment of the amenities and 
that they were cut off or withheld by 
the landlord without just or sufficient 
cause he shall make an order directing 
the landlord to restore such amenities 
and for the purpose of enforcement of 
such orders, the Accommodation Con- 
troller -may exercise all the powers of 
a Civil Court in executing a decree for 
injunction or for specific performance.” 
It is clear that as against the appellant 
an order for restoration of amenity can 
be passed only if it is found that he 
had either “cut off” or “withheld” the 
same. There is no finding by the Ac- 
commodation Controller, or for that 
matter by the appellate authority, that 
the appellant had cut off or withheld 
the amenity; and on the facts detailed 
and noticed, it seems impossible to so 
find. We are not able to endorse 
the view of the learned Judge that by 
transferring the property to the 4th 
respondent the appellant’ had made it 
possible for the latter to demolish the 
amenity and therefore the appellant 
must be held responsible for the demo- 
lition of the latrine. The causal con- 
nection between the transfer or sale 
and the demolition seems to be feeble, 
if not nil. The appellant has the funda- 
mental right to dispose of his property 
and for wanton acts of the transferee 
like the one here in question, we have 
not been told how the appellant can be 
held responsible. This part of the re- 
asoning of the learned Judge was not 
supported by counsel for the Ist re- 
spondent appearing before us. We are 
clear that no grounds have been made 
out to make the appellant liable or 
responsible for the destruction of the 
amenity or the withholding of the same 
under Section 13 (4) of the Act. 


_ 6 But counsel for the ist respon- 
dent strongly pressed before us that 
he is entitled to relief as one 
aggrieved, and that as far as he is 
concerned, he is only anxious to see 


.that the amenity is restored, and if 
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mattered little whether it was ordered 
to be done by the appellant or the 4th 
respondent. It was pointed out that, as 
noted in Ext. P-l order, the defence 
pleaded by the 4th respondent was 
that the demolition was for “just and 
sufficient cause”, viz, in view of the 
notice issued to him by the Kasaragod 
Municipality to demolish the latrine, 
The terms of the notice have been set 
out in Ext, P-1 order. It is seen that 
the Municipality directed the 4th re 
spondent to provide a two-seater 
flush-out latrine after demolition of 
the existing insanitary latrine within 
one month of the notice, Counsel for 
the ist respondent would contend that 
it would not be open to the 4th re- 
spondent to plead “just and sufficient 
cause” or excuse, and to escape from 
liability under S. 13 (4) of the Act, so 
long as he had not complied in full 
with the requirements of the notice. 
We are not expressing ourselves on the 
erits of this contention; but we feel 
that this aspect of the matter should 
certainly be examined by the appellate 
authority before whom the ist respon- 
dent had preferred the appeal, which 
was dismissed on an altogether different 
ground, namely, of the Ist respondent 
having been permitted by the Muni- 
cipal Commissioner to put up a two- 
roomed latrine and adjust the cost of 
construction against the rent payable 
to the appellant, and having failed to 
do so. 



















_ 7. In the circumstances, we feel 
that the appeal should be allowed and 
the judgment of the 
modified. The expression of opinion by 
the learned Judge that the appellant 
is responsible for the cutting off of 
the withholding of the amenity will 
stand discharged. In modification of the 
judgment of the learned Judge, while 
sending back the appeal to the appel- 
late authority for fresh consideration, 
we would direct the appellate authority 
to take back the appeal preferred to it 
on file and dispose of the matter in 
accordance with law and in the light 
of the observation contained in this 
judgment, and pass appropriate orders 
thereon. For that purpose, and for 
reasons stated, we quash Ext. P-2 order. 
There will be no order as to costs. 


8. Counsel for the 4th respondent 
contended before us that his client 
cannot be regarded as a ‘Yandlord” and 
could not be made answerable under 


State v, Ayilammal Syamala (FB) - 


learned Judge’ 


A. LR. 


S. 13 (4) of the Act. This is a conten- 
tion that may well be examined by 
the appellate authority when the ap- 
peal is dealt with by it. We shall not 
be understood as having expressed our- 
selves on the merits of the contention. 


Appeal allowed, 
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State of Kerala and another, Appel- 
lants v. Ayilammal Syamala Thambu- 
ratti and others, Respondents. 

M.F.A. No. 278 of 1978, D/- 23-11-1979. 

(A) Limitation Act (1963), S. 29 (2) — 
Applicability — Kerala Private Forests 
(Vesting and Assignment) Act (26 of 
1971), S. 8A — It is a special or local law 
— Ss. 4 to 24 will apply by virtue of 
S. 29 (2) in computing limitation for ap- 
peal under S. 8A. 

The Kerala Private Forests (Vesting 
and Assignment) Act, 1971 is a special or 
local law within the meaning of S. 29 (2) 
Limitation Act, 1963 and S. 8A thereof 
provides a period of limitation for ap- 
peal against the decision of a Forest Tri- 
bunal under S. 8 of the Act, which is 
different from the one prescribed in the 
first Schedule of the Limitation Act. AIR 
1964 SC 1099, Foll. (Paras 2, 3) 


There is no provision in the Act which 
expressly excludes any of the provisions 
of Ss. 4 to 24 of the Limitation Act, 1963, 
and so, the period of 60 days limitation 
prescribed in Sec. 8A has to be comput- 
ed by applying Sections 4 to 24 (inclu- 
sive) of the Limitation Act, 1963. 

‘(Para 4) 

(B) Limitation Act (1963), S. 12 (2) — 
Applicability — Kerala Private Forests 
(Vesting and Assignment) Act (26 of 
1971), Ss. 8 and 8A — Decision of Forest 
Tribunal under S. 8 — Nature of — Ap- 
peal to High Court under S. 8A — Time 
requisite for obtaining copy of decision 
under S. 8 to be excluded in computing 
limitation. (Civil P. C. (1908), Ss. 2 (2), 
2 (9) and (14)) — (Kerala Private Forests 
(Tribunal) Rules (1972), R. 11). 


The contention that S. 12 (2) Limita- 
tion Act will not, in its own language 
be attracted to a decision of a Forest 
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Tribunal under S. 8 of the Kerala Pri- 
vate Forests Act, 1971 is without any 
substance, (Para 5) 
Sec, 8 of the Kerala Act enables a per- 
son who. claims that the land is not a pri= 
vate forest or that the private forest has 
not vested in the Government, to invoke 
the jurisdiction of the Tribunal by ap- 
plying to it for a decision of that dis- 
pute. Though the Act contains .no provi- 
Sion laying down the manner in which 
the decision under Sec. 8 is to be render- 
ed, since under Rule 11 of the Kerala 
Private Forests (Tribunal) Rules, 1972, 
the procedure to be followed is that pre- 
scribed in the Code of Civil Procedure, 
1908 as regards an application, and this 
decision is an appealable decision, the 
Tribunal has to give its reasons in sup- 
port of that decision, either in a separate 
document or in the same document 
which contains its decision. That decision 
is not one determining the rights of par- 
ties with regard to any matter in con- 
troversy in a suit and therefore is not 
a decree falling within the definition of 
that term in Sec. 2 (2) of the Code; it can, 
therefore, be characterised only as an 
order as defined in Sec. 2 (14) of the 
Code, that is, the Tribunal’s formal ex- 
pression of a decision which is not a de~ 
cree. The statement of reasons given 
by the Tribunal is a judgment. 
(Para 7) 
The order under §. 8 which is appeal- 
able to High Court under S. 8A is a com- 
posite document—a  judgment-cum-an- 
order—falling within the definitions of 
the words ‘judgment’ and ‘order’ in sub- 
sections (9) and (14) of Sec. 2 of the 
Code of Civil Procedure, 1908. The ap- 
pellant is entitled to exclude the time 
requisite for obtaining a copy of the 
order (decision) of the Tribunal appeal- 
ed from under Sec. 12 (2) of the Limita- 
tion Act, 1963, and the time requisite for 
obtaining a copy of the judgment (state- 
ment of reasons given by the Tribunal) 
on which its order is founded under sub- 
sec. (3) thereof. In so far as the Tribu- 
nal’s decision and the statement of rea- 
sons therefor are contained in the same 
document, the time required to obtain 
a copy of that document is to be exclud- 
ed in computing the period of limitation 


of this appeal, and so determined, this 
appeal is within time. (Para 8) 
(€) Kerala Private Forests (Vesting 


and Assignment) Act (26 of 1971), Ss. 8A 
and §.— Order under S, 8 should be a 
speaking order — High Court exercising 
its appellate jurisdiction under S. 8A 


State v. Ayilammal Syamala (FB) 
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functions as a Court of fact and of law 
— Order under S. 8 holding petitioner 
to be entitled to exemption under Sec- 
tion 3 (2) based on perverse reasoning 
— Order set aside and case remanded 
for retrial, (Paras 9 to 11) 


Cases Referred: Chronological Paras 

AIR 1971 SC 862 9 

AIR 1964 SC 260: (1964) 1 Cri LJ 152 3 

AIR 1964 SC 1099: 1964-6 SCR 129 ee 

ILR (1952) Bom 1083: AIR 1953 mcr 
35 


T. C. N. Menon, for 
Balagangadhara Menon, 
dents. 


GEORGE VADAKKEL, J.:—- This ap- 
peal is preferred under Section 8A of 
the Kerala Private Forests (Vesting and 
Assignment) Act, 1971, (hereinafter, the 
Act) from the decision of the Forest Tri- 
bunal, Palghat, under Section 8 thereof 
in O. A. Nos. 503 to 506 of 1975 on its 
file. Besides providing for an appeal to 
this Court from such a decision, Sec. 8A 
also prescribes therefor a period of limi- 
tation of 60 days from the date of the 
decision: If the time requisite for ob- 
taining the certified copy of the order 
produced along with this appeal is ex- 
cluded, it is weil within time; and other- 
wise it is out of time. The principal point 
that is mooted herein is this question of 
limitation, and the answer thereto de- 
pends on the applicability or otherwise 
of Section 12 of the Limitation Act, 1963 
to this appeal. - 

2. It is not disputed that the Act is a 
‘special or local law’ falling within Sec- 
tion 29 (2) of the Limitation Act, 1963. 
Nor can there be now any controversy 
as regards the applicability of Ss. 4 to 
24 of the Limitation Act, 1963, as pro- 
vided for by Section 29 (2) thereof and 
subject to the limitations mentioned in 
that section to an appeal preferred un- 
der a special or local law. That provi- 
sion reads:-~ 

“Where any special or local law pre- 
scribes for any suit, appeal or applica- 
tion a period of limitation different from 
the period prescribed by the Schedule, 
the provisions of Section 3 shall apply 
as if such period were the period pre- 
scribed by the Schedule and for the pur- 
pose of determining any period of limi- 
tation prescribed for any suit, appeal or 
application by any special or local law, 
the provisions contained in Sections 4 to 
24 (inclusive) shall apply only in so far 
as, and to the extent to which, they are 
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not expressly excluded by such 
or local law.” 

3. It will be noticed that Sec. 29 (2) 
` consists of two parts. The first part says 
that ‘where any special or local law pre- 
scribes for any suit, appeal or applica- 
tion a period of limitation different from 
the period prescribed by the Schedule, 
the provisions of Section 3 shall apply 
as if such period were the period pre- 
The second 
part says that ‘for the purpose of deter- 
mining any period of limitation prescrib- 
ed for any suit, appeal or application by 
any special or local law, the provisions 
contained in Sections 4 to 24 (inclusive) 
shall apply only in so far as, and to the 
extent to-which, they are not expressly 
excluded by such special or local law’. 
One construction placed on the first limb 
of the section by some decisions was 


that it would be attracted only where | 


for the identical appeal for which a 
period of limitation has been prescribed 
by the special or local law, a period has 
also been prescribed by the Schedule to 
the Limitation Act and there is differ- 
ence between these two periods, the one 
prescribed by the special or local law 
and the other prescribed by the Sche- 
dule. On that basis the view taken in 
these cases was that where the Schedule 
has not prescribed a period of limitation 
for an appeal falling under the special 
or local law, there are no two different 
periods of limitation prescribed so far 
as such a case is concerned, one prescrib- 
ed by the Schedule and another by the 
special or local law and that, therefore, 
-the first part of Section 29 would not 
govern such a case, and consequently, 
the second part, which should, according 
to those decisions, be read in conjunc- 
tion with the first part, could not be in- 
voked for exclusion of time for determin- 
ing the period of limitation. And looking 
at the Schedule, it will be seen that it 
deals only with appeals preferred under 
the Code of Civil Procedure and does not 
refer to any other appeal except. those 
preferred under the-Code of Criminal 
Procedure and one preferred from the 
decision of a High Court to that Court, 
with the result that the first and second 
parts of Section 29 would not govern 
eases where the right of appeal is con- 
ferred by a special or local law. How- 
ever, this view is no more good law in 
view of the decisions of the Supreme 
Court in Kaushalya Rani v. Gopal Singh 
(AIR 1964 SC 260) and Vidyacharan 


Shukla v. Khubchand Baghel (AIR 1964- 


Syamala (FB) 
special - 
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SC 1099: (1964) 6 SCR 129) where that 
Court approved the contrary view taken 
by Chagla C. J. in Canara Bank Ltd. v. 
Warden Insurance Co. Ltd. (ILR (1952) 
Bom 1083) holding that even where there 
was no provision in the first schedule for 
an appeal in situation identical with that 
for which the special law provides, the 
test of ‘a prescription of a period o 
limitation different from the period pre- 
scribed by the First Schedule’ is satis- 


‘fied. (See Vidyacharan Shukla v. Khub- 


chand Baghel, (1964) 6 SCR 129 at pages 
133-34 and 154-57). Mudholkar J. with 
whom Raghubar Dayal J. concurred dis- 
agreed with the majority decision on this 
point as above indicated (see p. 171) but 
he agreed with Subba Rao J. who con- 
strued the second limb of Section 29 (2) 
also as being wide enough to include a 
suit, appeal or application under a spe- 
cial or local law even if no period of 
limitation is prescribed in the First Sche- 
dule. The appeal considered in Vidya- 
charan Shukla’s case was one preferred 
to the, High Court under Section 116A 
of the Representation of the People Act, 
1951, from an order of the Election Tri- 
bunal dismissing an election petition; 
and, the question of limitation of that 
appeal was considered by that Court 
with reference to Sections 12 and 29 (2) 
of the Indian Limitation Act, 1908. Sec- 
tions 12 and 29 (2) of the Limitation Act, 
1963 are substantially the same as those 
obtained in the prior Act, and therefore, 
the legal principles would be the same 
under the corresponding provisions of 
the present Limitation Act. 


4. In the light of the above discus- 
sion it has to be held, and we hold, that 
Sections 4 to 24 (inclusive) of the Limi- 
tation Act, 1963, shall, to the extent to 
which these provisions have not been ex- 
pressly excluded by a special or . local 
law, apply for the purpose of determin- 
ing any period of limitation prescribed 
for any suit, appeal or application by 
such special or local law. There is no 
provision in the Act which expressly ex- 
cludes any of the provisions, Ss. 4-to 
24 of the Limitation Act, 1963, and so, 
the period of 60 days limitation prescrib- 
ed in Section 8A has to be computed by 
applying Sections 4 to 24 (inclusive) of 
the Limitation Act, 1963. 

5. Referring to sub-sections (2) and 
(3) of Section 12 of the Limitation Act, 
1963, and the Explanation thereto, and 
to sub-sections (2), (9) and (14) of Sec- 
tion 2 of the Code of Civil Procedure, 
1908, which define . the words ‘decree’, | 
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‘judgment’: and ‘order’, It is argued that 
the exclusion contemplated under Sec- 
tion 12 of the Limitation Act, 1963, is 
possible only in cases where a ‘decree’ 
or ‘order’ founded on a ‘judgment’ as de- 
fined in the Code is by the Code requir- 
ed to be drawn up. According to the 
learned counsel for the respondents, the 
decision under Section 8 of the Act, 
though captioned an ‘order’, is neither a 
‘decree’ nor an ‘order’ as envisaged in 
the expression, ‘copy of the decree or 
order appealed from or sought to he 
revised or reviewed’ in, sub-sections (2) 
and (3) of Section 12 of the Limitation 
Act, 1963, in so far as according to him, 
the said decision is not a ‘decree’ or 
‘order’ as defined in sub-sections (2) and 
(14) of Section 2 of the Code. The sub- 
mission is that the decision is not that 
of a Court, but that of Tribunal and 
therefore it is neither a ‘decree’ nor 
‘order’ as defined in the Code. In that 
connection the learned counsel cited a 
large number of decisions in support of 
the position that a Tribunal like the 
Forest Tribunal is not a court. We do 
not think it necessary to examine those 
decisions or to decide the last mention- 
ed point since in our view (as will be 
evident from what is stated hereinafter) 
the main argument that Section 12 of 
the Limitation Act, 1963, will not, on its 
language, be attracted to a decision un- 
der Section 8 of the Act is without any 
merit and has to be repelled. 


6. An identical argument was advanc- 
ed before the Supreme Court in Vidya- 
charan Shukla’s case. The Supreme 
Court therein pointed out— 


et 


.. a decree is a formal expression 
of adjudication conclusively determin- 
ing the rights of parties with regard to 
all or any of the controversies in a suit, 
whereas order is a formal expression of 
any decision of a civil court which is not 
a decree. Judgment is a statement given 
bythe Judge of his grounds in respect 
of a decree or order. Ordinarily judg- 
ment and order are engrossed in two 
separate documents. But the fact that 
both are engrossed in the same docu- 
ment does not deprive the statement of 
reasons and the- formal expression of ‘a 
decision of their character as judgment 
or order, as the case may be.” ((1964) 
6 SCR 129 at pp. 160-61). 

It was further stated therein that sinca 
under Section 90 of the Representation 
of the People Act, 1951, the Election Tri- 
bunal is directed to try election petitions 
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as nearly as may be in accordance with 
the procedure applicable under the Code 
of Civil Procedure, it is the duty of that 
Tribunal to give a statement of reasons 
for its decision and proceeded to say— 
“It is open to it to issue two docu- 
ments—-one embodying the reasons for 
the decision and the other, the formal 
expression of its decision; the former 
will be its judgment and the latter, its 
order. It may issue both in the same 
document in which case the judgment 
as well as the order is embodied in the 
same document. If so it is manifest that 
an order made under S. 98 of the Act, if 
it contains also the reasons for it, is a 
composite document satisfying the defi- 
nition of a judgment as well as that of 
an order and thereby attracting the rele- 
vant provisions of S. 12 of .the Limita- 
tion Act. That apart, a different approach 
to the question raised leads to the same 
conclusion. Section 12 (2) of the Limita- 
tion Act does not say that the order men- 
tioned therein shall be only such ordes 
as defined in the Civil Procedure Code. 
If a statute provides for the making of 
an order and confers a right of appeal te 
an aggrieved party against that order 
within a prescribed time, sub-section (2) 
of S. 12 of the Limitation Act says .thai 
the time requisite for obtaining a copv 
of such order shall be excluded. The Act 
empowers the Tribunal to make an order 
and gives a right of appeal against that 
order to the High Court. Section 12 (2) 
of the Limitation Act is, therefore, di- 
rectly attracted without any resource 
to the definition of an order in the Code 
of Civil Procedure. In either view, Sec- 
tion 12 of the Limitation Act applies. 
and, therefore, the time taken for ob- 
taining a copy of the said order shall be 
excluded in computing the period of li- 
a ((1964) 6 SCR 129 at pp. 161- 


7. Section 8 of the Act enables a per- 
son who claims that the land is not a 
private forest or that the private forest 
has not vested in the Government, to 
invoke the jurisdiction of the Tribunal 
by applying to it for a decision of that 
dispute. From a decision given by the 
Tribunal under Section 8 an appeal lies 
to this Court under Section 8A of the 
Act. Under Rule 11 of the Kerala Pri- 
vate Forests (Tribunal) Rules, 1972, in 
all proceedings before the Tribunal, it 1s 
required to follow the procedure pre- 
scribed as regards applications in the 
Code of Civil Procedure, 1908, and the 
rules made thereunder as far as they can 
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be made applicable except to the extent 
otherwise provided in the Act or the 
Kerala Private Forests (Tribunal) Rules, 
1972. Though the Act contains no provi- 
sion which states the manner in which 
the decision under Section 8 is to be ren- 
dered, since under Rule 11 of the Kerala 
Private Forests (Tribunal) Rules, 1972, 
the procedure to be followed is that pre- 
seribed in the Code of Civil Procedure, 
1908, as regards an application, and this 
decision is an appealable decision, the 
Tribunal has to give its reasons in sup- 
port of that decision, either in a separate 
document or in the same document 
which contains its decision. That decision 
is not one determining the rights of par- 
ties with regard to any matter in contro- 
versy in a suit and therefore is not a 
decree falling within the definition of 
that term in Section 2 (2) of the Code; 
it can, therefore, be characterised only 
as an order as defined in Section 2 (14) 
of the Code, that is, the Tribunal’s for- 
mal expression of a decision which is 
not a decree. The statement of reasons 
given by the Tribunal is a judgment. 

8 In view of what is said above, the 
order under appeal is a composite docu- 
ment—a judgment-cum-an-order — fall- 
ing within the definition of the words 
‘judgment’ and ‘order’ in sub-sections (9) 
and (14) of Section 2 of the Code of Civil 
Procedure, 1908. The appellant is en- 
titled to exclude the time requisite for 
obtaining a copy of the order (decision) 
of the Tribunal appealed from under 
Section 12 (2) of the Limitation Act, 1963, 
and the time requisite for obtaining a 
copy of the judgment (statement of rea- 
sons given by the Tribunal) on which 
its order is founded under sub-section (3) 
thereof. In so far as the Tribunal’s deci- 
sion and the Statement of Reasons there- 
for are contained in the same document, 
the time required to obtain a copy of 
that document is to be excluded in com- 
puting the period of limitation of this 
appeal, and so determined, as stated in 
the beginning of this judgment, this ap- 
peal is within time. This disposes of the 
preliminary objection raised on behalf 
of the respondents that this appeal is 
out of time, and takes us to the merits 
of the appeal. 

9. As’ already found the decision un- 
der Section 8 of the Act is an appealable 
order, the forum of appeal being this 
Court. This necessarily means that such 
an order should be a-speaking order of 
the Tribunal. With reference to an order 
under Section 36 of the Central Excises 
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and Sait Act, 1944, which confers revi- 
sional power on the Central Government 
in respect of any decision or order pass- 
ed under that Act by any Central Ex- 
cise Officer or the Central Board of Re- 
venue, the Supreme Court in Travancore 
Rayons v. Union of India (AIR 1971 SC 
862) said as follows:— 


“The Central Government is by Sec- 
tion 36 invested with the judicial power 
of the State. Orders involving important 
disputes are brought before the Govern- 
ment. The orders made by the Central 
Government are subject to appeal to this 
Court under Article 136 of the Constitu- 
tion, It would be impossible for this 
Court, exercising jurisdiction under Arti- 
cle 136, to decide the dispute without a 
speaking order of the authority, setting 
out the nature of the dispute, the argu- 
ments in support thereof raised by the 
aggrieved party and reasonably  disclos- 
ing that the matter received due consi- 
deration by the authority competent to 
decide the dispute. Exercise of the right 
to appeal to this Court would be futile, 
if the authority chooses not to disclose 
the reasons in support of the decision 
reached by it.” 


Besides, proceedings before the Tribunal 
are, as stated above, under Rule 11 of 
the Kerala Private Forests (Tribunal) 
Rules, 1972, to be conducted in accord- 
ance with the provisions of the Code of 
Civil Procedure, 1908, as far as they can 
be made applicable. Under sub-rule (2) 
of Rule 4 in Order XX of the Code judg- 
ments other than in Small Cause Suits 
shall contain a concise statement of the 
case, the points for determination, the 
decision thereon, and the reasons for 
such decision. And it should be remem- 
bered that the appellate jurisdiction of 
this Court under Section 8A of the Act 
is not in any manner circumscribed, and 
therefore it has to function as a court of 
fact and of law. 


€ 

10. Tested in the light of the above 
principles, we are afraid that the order 
under appeal does not satisfy the same. 
The point raised for consideration is 
whether the petitioners are entitled to 
get exemption under Section 3 (2) of the 
Act. That provision reads:— 

“Nothing contained in sub-section (1) 
shall apply in respect of so much extent! 
of land comprised in private forests held 
by an owner under his personal cultiva- 


tion as is within the ceiling limit appli-| , 


cable to him under the Kerala Land Re- 
forms Act, 1963 (1 of 1964) or any build- 
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ing or structure standing thereon or ap- 
purtenant thereto: 


Explanation:— For the purposes of 
this sub-section, ‘cultivation’ includes 
cultivation of trees or plants of any spe- 
cies.” l 


The Tribunal found on the evidence of 
P.W. 1 that the area is a natural forest 
having several trees of forest species, 
there are some 10 or 15 murukku trees 
aged 20 to 25 years and that there are 
no other trees like cashew, tamarind, 
jack ete. The Tribunal noticed that 
P.W. 1’s evidence is to the effect that all 
but the murukku are of natural growth. 
And relying on the explanation to Sec- 
tion 3 (2) of the Act as per which the 
word ‘cultivation’ in Section 3 (2) is to 
be understood as including ‘cultivation 
of trees or plants of any species’ pro- 
ceeded to say— 


“Therefore, the existence of forest 
trees also can be treated as cultivated 
trees because it has been almost admit- 
ted by. R.W. 1 that some murukku trees 
and pepper vines appear to have been 
planted. I hold, therefore, that the peti- 
tioners should be considered to have 
personally cultivated the disputed lands. 
It follows that the exemption claimed 
under Section 3 (2) of the Act should be 
granted in favour of the petitioners. The 
petitions are therefore allowed.” 


11, We are unable to sustain the find- 
ing as aforesaid. The reasoning is abso- 
lutely perverse in that the Tribunal says 
that forest trees of natural growth ‘can 
be treated as cultivated trees’. The learn- 
ed counsel for the respondents prays 
that the respondents be given another 
opportunity to substantiate their claim. 
In the interests of justice we accede to 
the request so made. We set aside the 
order under appeal and remit back the 
case to the Tribunal for de novo trial 
and decision. This appeal is allowed as 
above. There will be no order as regards 
costs. 

Leave has been asked for. No substan- 
tial question of law of general import- 
ance that needs to be decided by the 
Supreme Court arises in this case. Leave 
refused, 

Case remanded, 
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Jobn Kuruvilla and another, Peti- 
tioners v. Parameswaran Pillai, Respon- 
dent. 

C. R. P. No. 3051 of 1978, D/- 11-10- 
1979. 


(A) Contract Act (1872), Section 135 
—- Discharge of surety — Surety bond 
executed in favour of Court in 1974 and 
bus belonging to debtor attached earlier 
released — Creditor and principal debt- 
or subsequently compromising and com- 
promise decree passed permitting instal- 
ment payments — Surety not party to it 
— In 1977 bus auctioned — Surety is 
discharged. (Ibid S. 137). g 


Section 135 may not in terms apply to 
a bond executed in favour of a court but 
the principle cannot be different. (1963) 
3 SCR 921, Rel. on. (Para 4) 


From the language of the section it 
is clear Section 135 does not depend en- 
tirely on the terms of suretyship con- 
tracts or on substantial departure there- 
from and a consequent serious prejudice 
to the surety. (Para 6) 

Where a surety bond has been ex- 
ecuted in favour of the court in 1974 
without a term of exclusion of grant of 
time by creditor to principal debtor for 
payment and a bus belonging to the de- 
btor attached earlier is released but 
thereafter on the basis of compromise 
between the creditor and the principal 
debtor a compromise decree permitting 
instalment payments is passed, the 
surety not being a party to it and the 
bus is auctioned in 1977, it is possible 
that the vehicle would have fetched a- 
higher price when the bond was execut- 
ed. The postponement under the com- 
promise might have substantially affect- 
ed the remedy the surety had. Pre- 
judice also, if relevant, cannot be ruled 
out, (Paras 6 and 8) 

Thus the surety stands discharged by 
reason -of the compromise.. AIR 1975 
Ker 44, Foll. AIR 1973 J & K 92 (FB) 
Dissented from. AIR 1961 Ker 312 re- 
lying on AIR 1932 Cal 858, Explained. 
(1871) 7 Ch App 142, (1795) 2 Ves Jr 540. 
(1876) 1 QBD 669 and AIR 1937 Lah 34, 
Ref. (Paras 2 and 9) 
Cases . Referred: Chronological Paras 
1974 Ker LY 541: AIR 1975 Ker 44 

2, 5, 6, 8 
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AIR 1973 J & K 92 (FB) - $ 
(1963) 3 SCR 921 4, 5, 7 
1960 Ker LT 866: AIR. 1961 Ker 312 5 


AIR 1957 Cal 645 5 
AIR 1937 Lah 34 9 
(1932) ILR 59 Cal 1450: AIR 1932 Cal 
858 3 
(1876) 1 QBD 669:24 WR 689 (CA), 
Polak v. Everett 6 


(1871), 7 Ch App 142 Oriental Financial 
Corpn. v. Overend Gurney & Co. 3 
(1795) 2 Ves. Jr. 540:30 ER 765, Rees 
v. Berrington 3 


George Varghese Kannanthanam, P. C. 
Joseph Pazheparambil, Abraham Vak- 
kanal and Kurian George Kannanthanam, 
for Petitioners; C. K. S. Panicker, P. G. 
P. Panicker and U. Bhaskara Menon, for 
Respondent. 


ORDER :——- Decree-holders in O. S. 
84/74 are the revision petitioners. The 
suit was for recovery of money, and a 
bus belonging to the defendant was at- 
tached before judgment. It was releas- 
ed on the defendant and the respon- 
dent-surety executing Ext. Ai bond in 
favour of the court on 30-10-1974, 
whereunder some immovable property 
of the respondent was also offered as 
security for the amount that might he 
found due to the plaintiff. - Subsequent- 
ly, on 11-8-1975, the plaintiffs and the 
defendant compromised the matter and 
a compromise decree was passed, per- 
mitfing the defendant to pay up the 
amount in 14 monthly instalments, and 
allowing the plaintiffs to recover the 
amount in a lump if three instalments 
were consecutively defaulted. The re- 
spondent-surety was not a party to this 
compromise, 


2, The decree-holders took out ex- 
ecution in E. P. No. 172/77. The bus 
was brought to court and sold in auec- 
tion. The surety then filed E. A. 353/77 
for being absolved of his liability. The 
executing court held, following Kurian 
v. Alleppey C. C. M. S. Society (1974 Ker 
LT 541), that the surety stood discharg- 
ed by reason of the compromise (effect- 
ed without his consent) granting time 
`~ for payment. And what is mainly urged 
on behalf of the revision petitioners is 
that the said decision cannot apply to 
the facts of the present case where Ext. 
_ Al bond contained the following provi- 
sion. (Matter in Malayalam 
Ed) re oe a4 are 
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3. Sections 135 and 137 of the Con- 
tract Act are relevant, and they read :— 


135. A contract between the creditor 
and the principal debtor, by which the 
creditor makes a composition with, or 
promises to give time to, or not to sue, 
the principal debtor, discharges the 
surety, unless the surety assents to such 
contract.” 


“137, Mere forbearance on the part 
of the creditor to sue the principal debt- 
Or or to enforce any other remedy 
against him; does not, in the absence of 
any provision in the guarantee to the 
contrary, discharge the surety.” 
While Section 135 deals with a “promise 
to give time”, Section 137 deals with 
“mere forbearance”, A distinction is 
thus made between the creditor simply 
holding his hands i.e. a unilateral act or 
omission, and a forbearance springing 
from agreement. The former does nof 
operate to discharge the surety, but the 
latter does. The principle underlying 
the distinction seems to be this. A surety 
is entitled at any time to require the 
creditor to pay off the debt or him- 
self pay off the debt and seek his remedy 
against the principal debtor; but where 
the creditor has given time to the prins 
cipal debtor, the above course becomes 
unavailable for the surety. Viewed 
from a different angle, as was done in 
Orienta] Financial Corporation v. Over- 


end, Gurney & Co. (1871), 7 Ch. App 
142 .— 
“If vou agree with the principal to 
give him time, it is contrary to that 
agreement that you should sue the 
suretv. because If you sue the surety 
you immediately turn him upon the 


principal, and therefore your act breaks 
the agreement jinto which you have 
entered with the principal”. 


Where a creditor agrees to give time 
fo the principal debtor, the  surety’s 
remedy against the principal debtor gets 
impaired at least to some extent. To 
that extent, the surety’s contract stands 
modified, without his consent, and the 
creditor's act “is against the faith of his 
contract”, 

“It is the clearest and most evident 
equity not to carry om any transactions 
without the privity of him who must 
necessarily have a concern in any tran- 
saction with the principal debtor. You 
caanot keep him bound and transact his | 
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affairs (for they are aS much as your 
own) without consulting him” (1).. 


4. Leaving aside general principles, 
let us look ai the language of Sec- 
tion 135. The Section is attracted when 


(i) there is a contract between the 
creditor and the principal; 

(ii) the contract is to give time; and 

(iii) the contract is made without the 
surety’s assent, 


When these three elements are satisfied, 
the surety stands discharged. The 
Section may not apply in terms to a 
bond executed in favour of a court, but 
the principle cannot be different (2). 
And if that is so, the admitted facts of 
the present case should go to support 
the view taken by the court below. The 
creditor and the principal debtor had 
entered into a contract on 11-8-1975. 
The creditor gave time to the -principal 
debtor thereunder. And the surety had 
not assented to the arrangement, 

5. Learned counsel for the revision 
petitioners relied on Chakkunny v. Vis- 
wanatha Iyer (1960 Ker LT 866) to con- 
tend that in view of the clear recital in 
Ext. A] extracted earlier there could be 
mo discharge of the surety unless fraud 
or collusion on the part of the creditor 
and the principal debtor is established. 
The question there was whether a com- 
promise decree could be equated fo a 
decree passed on contest. It was argued 
on behalf of the surety that his Habi- 
lity under the bond depended on ad- 
judication by the court and not on a 
compromise entered into behind his 
back; and this argument was rejected 
by holding that so long as compromise 
was not expressly excluded by the terms 


of the bond, no such distinction could 
be upheld. 
The decision leaned heavily on the 


observations of Rankin C. J. in Jai Bai 
v. Johar Mull ( (1932) TLR 59 Cal 1450); 
and as pointed out in Kurian’s case 
((1974) Ker LT 541), a subsequent Di- 
vision Bench of the Calcutta High 
Court(3) had explained that the principle 
was not universally applicable to consent 


(1) Lord Loughborough in Rees v. 
Berrington, (1975) 2 Ves. Jr. 540. 

(2) Raja Bahadur Dhanraj Girji v. 
Raja P. Parthasarathy §Rayanimvaru 
(1963) 3 SCR 921. 

(3) Mookerjee v. Kali Mohan (AIR 
1957 Cal. 645). ea 1S 
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decrees “providing for postponed pay- 
ment or payment by instalments”. 
Chakkunny (1960 Ker LT 866) also does 
not make any pointed reference to the 
effect of granting time under a contract; 
the discussion is confined to the ques- 
tion whether a consent decree is the 
same thing as a decree passed on con- 
test. And even on this limited question, 
the approach made by the Supreme 
Court in Dhanraj Girji’s case (supra) is 
not exactly similar. 


6. The Full Bench decision in Mohan- 
Lal v. Surai Mani (AIR 1973 J & K 92) 
certainly supports the petitioners; and the 
principle is laid down in general terms 
like this :— 


“In order to determine whether a 
surety stands discharged or continues 
to be liable under the surety bond the 
real test to apply is to find out the terms 
of the bond and its scope, where the 
plaintiff and the defendant have entered 
into a compromise without the consent 
of the surety by which he is seriously 
prejudiced and according to which sub- 
stantial departure is made from the 
terms of the surety bond under which 
the surety engages himself to pay the 
decretal money then of course the surety 
would be deemed to have been discharg- 
ed and ceased to be liable on the surety 
bond as this would be in accordance 
with the principle governing Sec- 
tions 135 to 139 of the Contract Act. But 
in a case where only a consent decree 
is passed on the basis of compromise and 
such decree was in the contemplation of 
the parties to the suit including the 
surety when the latter became a surety 
and there is nothing in the decree which 
shows that the compromise is at variance 
with the terms of the surety bond then 
notwithstanding the fact that the surety 
was not present at the time of com- 
promise entered into between the par- 
ties to the suit pursuant to which the 
consent decree is passed the surety con- 
tinues to remain liable and does not 
stand discharged”. 


But I am bound by the decision in 
Kurian’s case (1974 Ker LT 541); and 
with great respect, the operation of Sec- 
tion 135, going by its language, does not 
appear to depend entirey on the terms of 
the suretyship contract or on substantial 
departure therefrom and a consequent 
serious prejudice to the surety. As for 
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prejudice or damage caused to the 
surety, this is what Blackburn J. had 
stated in Polak v, Everett (1876) 1 QBD 
669 :— 

S eeeeseeesseeeeOn the principles of equity 

a surety is discharged when the credi- 
tor, without his assent, gives time to the 
principal debtor, because by so doing 
he deprives the surety of part of the 
right he would have had from the 
mere fact of entering into the suretyship, 
namely, to use the name of the creditor 
to sue the principal debtor, and if this 
right be suspended for a day or an hour, 
not jnjuring the surety to the value of 
one farthing, and even positively bene- 
fiting him, nevertheless, by the princi- 
ples of equity, it is established that this 
discharges the surety altogether.” 
That apart, it has to be remembered 
that Ext. Al bond was executed in 1974 
whereas the bus brought to court and 
sold more than three years later. It is 
possible that the vehicle would have 
fetched a higher price at the time the 
bond was executed and the postpone- 
ment under the compromise might have 
substantially affected the remedy the 
surety had. 


7. The Supreme Court decision in 
Dhanraj Girji’s case (1963) 3 SCR 921 
directly deals with the question of 
grant of time under a compromise decree, 
in the following terms :— 


“Besides, it is clear that the com- 
promise agreement gave time to respon= 
dent No. (1) and the decree was, there- 
fore not executable immediately after 
it was passed. In substance, by the de- 
cree, time was granted though it is true 
that time was granted to both the par- 
ties to discharge their respective obliga- 
tions umder the compromise. That is 
another reason why we think the liabi- 
lity of respondents Nos. 2 and 3 under the 
surety bond is discharged as a result of 
the compromise decree”. 


8. In my view, the rule laid down in 
Kurian’s case (1974 Ker LT 541) should 
apply whenever the creditor grants time 
to the principal debtor without the 
surety’s concurrence, irrespective of the 
nature of the prejudice caused, unless 
the terms of the bond exclude its opera- 
tion. Ext. Al does not provide for any 
such exclusion. Amd on the facts, pre- 
judice could not also be ruled out, if 
lf igs relevant, 
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9. In the above view, it is unneces- 
sary to examine the respondents cons 
tention, based on the language of Ext 
Al (Matter in Malaylam is omitted—Ed), 
that what was contemplated by the par- 
ties was not a compromise decree. It is 
enoungh to notice that such an approach 
is possible in the light of the decision in 
Dalip Singh v. Kishan Chand (AIR 1937 
Lah 34), 

In the result, the decision of the court 
below should stand, and the C. R. P. 
has to be dismissed. I do so, leaving 
the parties to suffer their own costs. 


Petition dismissed, 
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T. KOCHU THOMMEN, J. 
Babu Oi] and Flour Mills, Appellant 
v. Union of India and others, Respon- 
dents. 
S. A. No. 105. of 1975, D/- 27-8-1979. 


(A) Railways Act (1899), Section 77-C, 
Goods Tariff No. 32 Part I General Rules, 
P/3 and Railway Commercia} Manual, 
Vol. TI, R. 1510 — Oil tins consigned — 
Damages for short delivery claimed —~ 
Carriage involving transhipment — 
Packing insufficient for transhipment 
though sufficient otherwise — Goods not 


damaged up to point of transhipment — 


Dunnage was Railway’s responsibility 
at loading into wagons — Damage held 
resulted for want of proper dunnage by 
the Railway — Non-compliance of pack- 
ing provision did not absolve the Rail- 
ways under S. 77-C, 


Damages for short delivery of ojl in 
the tins accepted for carriage from Al- 
leppey to Kanpur involving tranship- 
ment from boat to Railway Wagons af 
Cochin were claimed. Since the carriage 
involved transhipment packing condi- 
tion P/3 of the General Rules framed 
under Section 77C of the Railways Act 
required that the tins should be given 
outerpacking with wooden cases. The 
packing was however sufficient if there 
was no transhipment involved and the 
goods formed a wagon-load. Evidence 
showing absence of any damage to the 
goods up to the point of transhipment 
and loading into the wagons at Cochin, 
non-compliance of the Rule as applicable 
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to cases of transhipment held did not 
absolve the Railways of the liability 
under Section 77-C. The damage in the 
circumstances which occurred between 
Cochin and destination point could not 
be attributed to the packing condition. 
The loading into the wagons at the point 
of transhipment had to be and was 
done by the Railways and therefore it 
was the responsibility of Railways to 
give sufficient dunnage as provided for 
by R. 1510 of the Railway Commercial 
Manual. The Railways offering no 
reasonable and proper explanation for 
the cause of the damage and in the pre- 
sence of proof of want of sufficient dun- 
nage the damage was held to be due to 
the negligence of the Railways and 
were liable in damages. 

(Paras 4, 5, 9 to 12) 


(B) Railways Act (1890), Section 77-C 
œ- Object of the provision stated. 


"The object of Section 77C and the 
rules framed in regard to package is to 
protect the railway administration in 
cases where damage occurred for reasons 
connected with defective packing. 
Where damage is so caused, unless negli- 
gence or misconduct on the part of the 
railway administration is established, a 
claim for damages would be unsustain- 
able”, (Para 7) 


Velu Janardhanan, for Appellant; K. 
P. Pathrose and M. C. Cheriyan, for Re- 
spondents, 


JUDGMENT :— This appeal is brought 
by the plaintiff against the decree of the 
lower appellate court reversing the de- 
cree of the trial court which allowed the 
plaintiffs claim for compensation for the 
damage caused to the goods entrusted 
by him with the railway administration. 


2. Two consignments, each consist- 
ing of 330 tins of oil, were entrusted by 
the plaintiff with the railway out-agency 
at Alleppey for carriage to Kanpur. The 
consignments were carried under Exts. 
D8 and D9 railway receipts which were 
issued by the out-agency at Alleppey, 
Exts. D10 and DI1 are the relative for- 
warding notes. The goods were carried 
by or on behalf of the railway admin- 
istration by boat from Alleppey to Cochin 
where they were unloaded from the boat 
and loaded into the railway wagon by 
the railway. The two consignments to- 
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gether constituted one single wagon- 
load. At Itarsi D. W. 1 who is the un- 
loading foreman opened the wagon. He 
found that 163 tins were damaged and 
oil had leaked out of them. The rest of 
the tins were in proper condition. 
Whatever oil could be collected as sweep- 
ings was poured into empty barrels and 
the goods were finally delivered to the 
consignee at Kanpur along with Ext: Pl 
certificate of damage and short assess- 
ment memo, The plaintiff thereupon sent 
Exts. P4 and P5 to the Railway admin- 
istration demanding a sum of Rs, 8919.80 
as compensation. As they refused to settle 
the claim, the plaintiff instituted the 
suit for damages. 


3. The plaintiffs claim is resisted by 
the defendants on the ground that the 
goods were not properly packed before 
they were entrusted with the carrier. 
That the packing of the goods for the . 
purpose of transhipment was insufficient 
appears to be clear from Exts. D8 to 
D11. Exts. D8 and D9 railway receipts 
contained the endorsement “P/1 and P/3 
not complied (with)”. Exts. D10 and 
Dili contain the consignor’s declaration 
“Tins are not packed according to the 
railway rules”. 


4, It is admitted by the defendants 
that reference to P/1 in Exts. D8 and D9 
was a mistake. P/3 alone needs to be 
considered. P/3 is a reference to pack- 
ing condition 3 under the General Rules 
contained in Goods Tariff (No. 32 Part 1) 
framed by the Railways under Sec- 
tion 77C of the Indian Railways Act, 
1890 (‘the Act’). P. 3 requires tin-plate 
containers to be water-tight and en- 
closed in wooden cases. Wooden cases 
are, however, unnecessary for wagon- 
load consignments not involving tran- 
shipment, P/3 provides: 


“Outer packing of wooden cases will 
not be necessary in respect of the fol- 
lowing : 

(a) wagon-load consignments of oils, 
etc. tin-plate containers weighing 2 kg. 
and over each and not involving tran- 
shipment provided dunnage, such as dry 
grass, hay, straw or ground-nut or paddy 
husk is used on the wagon floor, be- 
tween successive layers of tins between 
the wagon doors and the tins and be- 
tween the wagon walls of the wagon 
and the fins, in sufficient quantities so 
as to give protection to the tins, 
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The tins ijn each layer should be com- 
pactly loaded so that they do not shift 
in transit and tightly tied together by a 
coir rope passing through lifting rings 
on the tins so as to form a compact pack- 
age. 

Note. — Saw dust pressed to a thick- 
ness of not less than 10 cm. could be 
used as a cushioning material on the 
floor of the wagon only”, 


Im the instant case it was understood 
that the consignments were to be car- 
tied by boat from Alleppey to Cochin 
for transhipment into the wagon. P/3 
condition accordingly required the con- 
signor to provide outer packing of wood- 
en cases. Admittedly this was not 
done, as indicated in Exts. D8 to DI, 
and therefore the consignments were 
not packed in accordance with the rail- 
way rules for carriage involving tranship- 
. iment; although the packing was, as the 
evidence shows, sufficient if there was 
no transhipment. 


5. Carriage in the present case com- 
menced at Alleppey. Admittedly the 
goods were carried at the risk of the 
carrier by boat from Alleppey to Cochin 
and by rail from Cochin to Kanpur. 
Carriage of the goods by boat from 
Alleppey to Cochin has to be regard- 
ed as carriage by the railway, for the 
|definition of ‘railway’ under the Act im- 
cludes “boats and rafts which are used 
on inland waters for the purpose of 
traffic of a railway and belong to or 


are hired or worked by the authority. 


administering the railway”. The goods 
were admittedly transhipped by the 
railway administration from the boat to 


the wagon at Cochin. This is in fact the. 


Case of the defendants. . 

6. Section 77C of the Act provides: 

“(1f When any goods tendered to a 
railway administration to be carried by 
railway— 

{a) are in a defective condition as a 
consequence of which they are liable to 
damage, deterioration, leakage or wast- 
age, or 

(b) are either defectively packed or 
packed in a manner not in accordance 
with the general or special order, if any, 
fssued under sub-section (4), and as a 
result of such defective or improper 
packing are liable to damage, deteriora- 
‘tion, leakage or wastage, and the fact of 
such condition or defective or improper 
packing has been recorded by the 
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' sender or his agent in the 


ALR ` 


forwarding 
note, then, notwithstanding anything con- 
tained in the foregoing provisions of this 
Chapter, the railway administration shall 
not be responsible for any damage, de- 
terioration, leakage or wastage, or for, 
the condition in which such goods are 
available for delivery at destination, ex- 
cept upon proof of negligence or mis- 
conduct on the part of the railway ad- 
ministration or of any of its servants.” 

7. The object of Section 77C and the 
rules framed in regard to package is to 
protect the railway administration in 
case where damage occurred for reasons 
connected with defective packing. Where 
damage is so caused, unless negligence 
Or misconduct on the part of the rail- 
way administration is established, a 
claim for damages would be unsustain- 
able. As the railway receipts and the 
forwarding notes in the instant ease 
contained the endorsement that the pack- 
ing conditions had not been complied 
with, the railway administration is nof 
resnonsible in so far as the packing con- 
ditions applied, for any damage, de- 
terioration, leakage or-wastage except 
unvon proof of negligence or misconduct 
on its part or on the part of its . ser- 
vants. 

8. The relevant rules regarding pack- 
age have dispensed with the outer 
packing of wooden cases where the con- 
signments constitute a wagon-load and 
the carriage involves no transhipment. 
Wooden cases, as the packing conditions 
indicate, are meant to protect the goods 
from the hazards of transhipment. 
_ 9. In the present case it is admitted 
that the two consignments formed a 
wagon-load, and that, even in the ab- 
sence of wooden cases, no damage had 
occurred to the goods during tranship- 
ment. On this point, D. W. 5 who is the 
railway loading clerk at Cochin is em- 
phatic. He says that none of the 660 
tins loaded into the wagon at Cochin 
was damaged. He, however, says that 
dunnage.was insufficient. R. 1510 of the 
Indian Railway Commercial] Manual, 
Vol. IJ provides.. 

"(1) Wherever, under the tariff rules, 
loading is required to be done by the 
owner and provision of dunnage is com- 


pulsory, it should be seen that dunnage 
is provided by the owner in accordance 
with the instructions laid down in the 


‘tariff. Wherever these instructions have 
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not been complied with by the consig- 
nor, the booking of such a consignment 
should be refused, the wagon being 
treated as under load and demurrage 
realised till the requisite condition is 
complied with by the sender. 


(b) On transhipment, the entire 
dunnage should be transferred to the 
new wagon into which the consignment 
has been transhipped and a note to this 
effect recorded in the transhipment re- 
gister (Com./T.27). The dunnage bags 
thus transferred should be properly plac- 
ed against both the flap doors as per 
instructions laid down in the tariff.” 
(emphasis supplied). 


Where the consignor himself is required 
to load the goods into the wagon and 
dunnage is compulsory, the dunnage has 
to be provided by him. Where, however, 
the loading is not done by the consignor 
but by the carrier himself, as it is ad- 
mitted to be the position at the tranship~ 
ment point at Cochin, the dunnage is 
not, under the rule, expected to be pro- 
vided by the consignor. Ordinarily, in 
the absence of a rule to the contrary, 
dunnage is the responsibility of the car- 
rier. In the absence of any provision 
requiring the consignor to provide dun- 
nage even where the loading is done by 
carrier, as in the case of goods at the 
transhipment point, it has to be pre- 
sumed that dunnage is the sole responsi~ 
bility of the carrier. In any event the 
carrier has no case that the consignor 
was expected to load the goods into the 
wagon or provide dunnage at Cochin. 


10. Under R. 1510 the carrier has the 
right to refuse booking of consignments 
when proper dunnage is not provided 
by the consignor. Assuming that dun- 
nage was expected to be provided by the 
consignor at the time of handing over 
the goods to the out-agency at Alleppey 
(although the carrier has no: such case), 
the. carrier had a right—nay, duty—to 
refuse to book the consignment and to 
treat the wagon as under load, and claim 
demurrage from the  consignor. No 
such action was taken. The carrier is 
expected to make a note in the tranship- 
ment register in cases where the goods 
_ are transhipped as to the dunnage pro- 
vided. In the instant case no tranship- 
ment register has been produced. In 
the absence of such register it has to 
be presumed that there is no entry in 
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the. register as to any getraut i on the 
part of the consignor. 


11. As stated by D. W. 5, notwith- 
standing the defective packing, the goods 
were loaded into the railway wagon with- 
out any damage. Admittedly therefore 
no damage had occurred until the goods 
left Cochin after the successful comple- 
tion of transhipment. It is therefore 
clear that damage could have occurred 
only during the rail carriage from Cochin 


to Itarsi. In the absence of any obliga- 
tion—nay, right—on the part of the 
consignor to load the goods into the 


wagon at the transhipment point, lack 
of dunnage in the wagon could not be 
the fault of the consignor, but only that 
of the carrier. D. W. Ps evidence as to 
insufficient dunnage in the wagon is cor- 
roborated by D. W. 2 who is the rail- 
way unloading clerk at Kanpur. That 
is clear admission on the part of the 
defendants that they did not provide 
sufficient dunnage in the wagon. 


12. The carrier has a duty to take 
as much care of the goods entrusted with 
him for carriage as a man of ordinary 
prudence would reasonably take of his 
own goods, and deliver them to the con- 
signee in the same good order and con- 
dition in which he received them from 
the consignor, subject of course to ordi- 
nary wear and tear and excepted perils. 
The goods when loaded into the wagon 
at Cochin were in perfect condition. But 
dunnage which was the responsibility of 
the railway administration was insuff- 
cient. What happened to the goods be- 
tween Cochin and _ Itarsi is a matter 
which is within the special knowledge of 
the railway administration. The fact 
that the goods were damaged in transit 
while in the custody of the carrier, andj. 
that the dunnage was insufficient. raises 
a presumption of negligence on the part 
of the carrier. In such circumstances, 
the railway administration has the bur- 
den to show how the damage occurred. 
Their only explanation is that the goods 
were insufficiently packed and that that 
fact absolved them from liability. If 
the goods were insufficiently packed at 
the relevant time and for the relevant 
sector of the journey, this would be; if 
there was no negligence on thle part of 
carrier, a reasonable explanation and a 
satisfactory defence, and the cause of 
the leakage could be attributed solely to 
packing. But as seen from -the evidence, 
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the goods which formed a wagon-load 
were sufficiently well packed for a jour- 
ney not involving transhipment, and the 
goods were.in proper condition when 
loaded into the wagon at Cochin. No 
transhipment after Cochin- was either 
contemplated or done. The goods left 
Cochin by rail in safe and proper pack- 
ing condition. The requirement of 
wooden cases was no longer relevant or 
applicable to the goods. In the circum- 
stances, the damage which occurred be- 
tween Cochin and Itarsi cannot reasonably 
be attributed to the packing condition. 
The railway administration has, in my 
view, failed to give a reasonable and 
proper explanation for the cause of the 
damage. In the absence of any other 
evidence on this point, it has to be pre- 
sumed that want of sufficient dunnage in 
the wagon, which was the responsibility 
of the carrier, was the cause of the 
damage. The carrier was well aware, 
or ought to have foreseen, that insuffi- 
cient dunnage was likely to cause the 
kind of damage which was in fact caus- 
ed to the goods. Yet the carrier did not 
fake the necessary precautions. That 
was an omission which a diligent car- 
rier would have taken reasonable care 
to avoid and which he could reasonably 
foresee would be likely to injure the 
goods. The railway administration has 
thus failed to act with reasonable care 
and diligence. Accordingly I hold that 
the damage was caused on account of 
the negligence of the railway administra- 
tion and that the defendants are there- 
fore liable in damages to the plaintiff. 


' 13. The appeal is allowed. The de- 
cree of the lower appellate court is sef 
aside and that of the trial court is re- 
stored. The appellant/plaintiff is entitl- 
ed to the damages as quantified by the 
trial court under issue No, 3. In the 
circumstances of this case the parties 
will bear their respective costs. 
Appeal allowed. 
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(A) Civil P. C. (1908), O. 39, R. 1 — 
One co-owner of common property alie- 
nating a part of the property to stranger 
— Stranger attempting to enter on the 
alienated portion — Suit by other co- 
owner for partition of the alienated por- 
tion — Piaintiff’s application for tem- 
porary injunction restraining the alienee 
from building on the property — Main- 
tainability — (T. P. Act (1882), S. 44) — 
(Hindu Law — Joint family — Copar- 
ceners). 

If several owners are in possession of 
an undivided property, none of them has 
a right to appropriate to his exclusive 
use any portion of this property as this 
will effect a compulsory partition in his 
own favour according to his choice, 
(1890) ILR 12 Al 439 (FB), Rel. on. 

. (Para 5) 

One coparcener, therefore, has no 
right to place any construction upon 
what belongs to all, and if he does SO, 
another coparcener may obtain a man- 
datory injunction for its removal with- 
out proving any special damage. No 
doubt, there is no broad proposition that 
one co-owner is entitled to an injunction 
restraining another co-owner from ey- 
ceeding his rights absolutely, and with- 
out reference to the amount of damage 
sustained by one side or the other from 
the granting or withholding of the in- 
junction. (1887) ILR 14 Cal 189, Rel. 
on; AIR 1914 Cal 362, Explained. 


(Para 5) ` 

_ One of several co-sharers of joint un- 
divided property has no right to erect a 
building on land which forms part of 
such property so as to materially alter 
the condition thereof without the con- 
sent of his co-sharer. The Court will 
interfere in a proper case, where the in- 
jury is of a permanent or recurring 
character or where there is a denial of 
title or exclusion since such exclusion 
amounts to a forcible partition. (1977) 7 _ 
Ch D 551 Rel. on. (Para 5) 
In the matter of injunction there is | 
considerable difference between a case 
in which the other co-owners acting with 
diligent watchfulness of their rights seek 
by an injunction to prevent the erection 
of a permanent building and a case 
where after a building has been erected 
at a considerable expense, they seek to 
have it removed. Even if a case falls 
under the former category, an injunc- 
tion should not be granted unless there 


1980 


is ouster or other substantial injury: 
ATR 1951 All 199 (FB) explained: AIR 
1924 Mad 124, AIR 1952 Mad 419 (FB) 


Ref, to. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1973 Orissa 232 4 
AIR 1962 Orissa 31 | 4 
AIR 1952 Mad 419 (FB) 10 


AIR 1951 All 199: 1951 All LJ 196 (FB) 


4, 7 
AIR 1924 Mad 124 9 
(1914) 18 Cal WN 176: AIR 1914 Cal 362 

5 
(1890) ILR 12 All 436 (FB) 5 
(1887) ILR 14 Cal 189 5 


(1877) 7 Ch D 551, Krehl v. Burrell 6 

P. C. Balakrishna Menon and V. P. 
Mohan Kumar, for Petitioners; K, P, 
Dandapani, for Respondents. 

ORDER :— This revision petition 
arises out of a rejection of an applica- 
tion for temporary injunction filed by 
the plaintiffs. The plaintiffs who are 
petitioners here instituted a suit for par- 
tition of the plaint schedule property 
which is having an extent of 11 cents, 
The case is that the plaint schedule pro- 
perty was allotted to their paternal uncle, 
one Govindan, as per the decree in the 
partition suit, O. S. 17 of 1953. Govin- 
dan died in 1962*and the plaintiffs and 
their 3 brothers who are the legal heirs 
of the said Govindan got the property 
along with another item which is 26 
cents in extent, and which also lies 
nearby. The plaintiffs’ brothers assign- 
ed the present plaint item to one Mrs, 
Jane James holding themselves out as 
the exclusive owners in the property. 


The conveyance was not of any undivid-. 


ed interest of theirs in the properties 
obtained under the partition decree. Mrs. 
Jane James assigned the property to 
the defendants by document dated 20-2- 
1970. According to the defendants they 
got possession by the assignment where- 
as according to the plaintiffs, the defen- 
dants tried forcefully to enter in the 
plaintiffs’ property. This led to a suit, 
O. S. 112 of 1979 filed by the plaintiffs 
for a permanent injunction to restrain 
the defendants from entering into the 
property. Though a temporary injunc- 
tion had been granted in that suit in the 
first instance, after the appearance of 
the defendants that injunction had been 
vacated. Thereafter, the present suit 
for partition had been filed where the 
plaintiffs claimed 4/7 share in the pro- 
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perty. And as stated earlier along with 
the suit the applicattion for temporary 
injunction was filed for restraining the 
defendants from putting up any con- 
struction in the plaint schedule pro- 
perty, the decision in which has led to 
the present revision petition, 


2. The trial court granted temporary 
injunction in the first instance, and on 
the view that the suit is bad for non- 
joinder of necessary parties and for 
partial partition dismissed the petition. 
Aggrieved by that the plaintiffs filed an 
appeal, before the District Judge, Kozhi- 
kode, C. M. A. No. 56 of 1979. The 
learned District Judge has confirmed the 
decision of the trial court holding that 
the petitioners are not entitled to the 
equitable relief of temporary injunction. 
In the circumstances the plaintiffs have 
approached this court, 


3. What is contended before me by 
the petitioners is that by permitting the 
respondents to go on with the construc- 
tion in the plaint schedule property, ir- 
reparable injury is being caused to the 
petitioners. The view of the court be- 
low that the failure of the inclusion of 
their entire properties and non-implead- 
ing of their brothers would show mala 
fide intention on the plaintiffs’ part is 
incorrect. It is pointed out that by the 
sale deed dated 1-3-1978 what is con- 
veyed to Mrs. Jane James is a specific 
item of property and not the undivided 
share of the assignors. The suit cannot 
be bad for partial partition. As far as 
the other item of property is concerned, 
the defendants have no-jntérest and 
therefore there is nothing wrong in filing 
a separate suit as regards the present 
plaint item. According to the plaintiffs 
it is trite law that a co-owner should 
not be allowed to alter the nature and 
character of the property by making 
construction to defeat the rights of the 
major sharers. A stranger assignee from 
a co-owner is not in law entitled to com- 
pe] the plaintiffs to include all co-owner- 
ship properties in the suit for partition 
and it is open to the co-owners to keep 
one item in common. The suit property 
is not coparcenary property, but only a 
property held in tenancy in common and 
the alienee has no right to insist on the 
inclusion of other items of co-ownership 
properties, | 
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4, It will be useful before this court 
goes into the question as such, to con- 
sider how the court below has consider- 
ed the question. The trial court dis- 
allowed the prayer for temporary in- 
junction mainly on the ground of want 
of bona fides on the part of the plaintiffs 
in not including the remaining item of 


property to which they have got co- 
ownership right along with their 
brothers. The learned District Judge 


points out that the appellants had ad- 
mitted that another portion having an 
extent of 26 cents of land situated very 
close to the plaint property is an item 
over which the plaintiffs have got 4/7 
share along with their brothers. The 
court did not go into the question whe- 
ther the suit is bad for partial partition 
because the learned counsel for the re- 
spondents admitted that a suit for par- 
tial partition is not bad and that he is 
not disputing that proposition. But, then 
the court accepted the contention of the 
respondents that there is no invariable 
right for a co-owner to file a suit for 
partition leaving out the other items of 
co-ownership property. The normal in- 
sistence in a suit for partition is that 
all the properties of the co-owners must 
be included in the suit and itis 
under exceptional circumstances that a 
suit for partial partition is entertained. 
There must be some justifiable circum- 
stances for excluding certain other items 
of the co-owners in the suit for partial 
partition, Some suċh circumstances 
justifying the exclusion of certain items 
in a suit for partition are: (1) When 
the items excluded are not in the joint 
possession of the coparceners or co- 
owners rendering those items not avail- 
able for partition; (2) If the item or items 
excluded are impartible: (3) If the items 
excluded are held jointly with strangers 
who have no interest in the family pro- 
perty (4) Due to ignorance regarding 
the existence of such omitted items of 
co-ownership property. Then the learn- 
ed District Judge would say that in this 
ease, the plaintiffs have no case that their 
brothers have transferred their rights 
in the suit property with the knowledge 
and consent of the plaintiffs. There- 
fore, when they say that they want 
stills to continue along with those brothers 
in exercising their. rights over the 
‘major portion of the co-ownership -pro- 


I. Gouri v. C. H. Ibrahim 


. major portion left out. 


only. 


‚up. from the other 


A.I. R. 


perty, it is diffcult to fnd bona fides in 
it. The court would then say that if the 
major part is also included in the parti- 
tion, the defendants would have been 
entitled to substantiate before the court 
that in the partition it would be equit- 
able to allot the plaint item to their 
share and the major portion to the share 
of the plaintiffs. The major portion left 
out has an extent of more than double 
the extent of the plaint item. In the 
circumstances if both the items have 
been includéd in the suit for partition, 
the plaintiffs would only have been en- 
titled to get a decree for an area which 
is less than the extent of the other 
In. such cir- 
cumstances, normally any court would 
be inclined to allot the plaint item as 
defendants’ share. The conduct of the 
plaintffs in not including the other 
item loudly speaks of the ulterior motive 
behind the framing of the suit as one 
for partial partition excluding the major 
portion over which the plaintiffs have 
got rights along -with others. The Dis- 
trict Court then considers the contention 
whether plaintiffs as co-owners are en- 
titled to get an injunction from the court 
irrespective of the question whether all 
the items of co-ownership property are 
included in the partition suit or not. 
There relying on the decisions of the 
Allahabad High Court in ATR 1951 All 
199 (FB) (Chhedi Lal v. Chhotey Lal) 
and of the Orissa High Court in AIR 
1962 Orissa 31 (Lingaraj v. Bhubane- 
swar) and AIR 1973 Orissa 232 (Ganesh 
Panigrahi v. Jura Sahu) the court said 
it is not persuaded to hold that once if 
is shown that the plaintiffs are co- 
owners, they have a right to claim for - 
the grant of an order of injunction from 
the court restraining another co-owner 
from putting up any structure or build- 
ing in the co-ownership property. Even 
that apart granting of an extraordinary 
relief like that of a temporary injunc- 
tion could only be made upon considera- 
tions of equity and justice. The learned 
District Judge would further add that 
it is not told how the plaintiffs’ right 
would be prejudiced if they had come 
to the court claiming partition of both 


the items of their co-ownership proper- 


ties nor is it told as to how their in- 
terest will suffer if their share is made 
item . excluded. in . 


the suit. The learned District Judge 
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took the view that it is a case where the 


plaintiffs insist on a pound of flesh by 
. adopting a very unreasonable stand (by) 
which they do not want a partition of 
the major portion of the property at 
all notwithstanding what their brothers 
have done with respect to the suit pro- 
perty. He adds :— 


“The present suit by the plaintiffs ap- 
pears to me to be blurred by black 
spots of mala fides and their hands not 
very clean. To such persons the court 
cannot render assistance in exercising 
extraordinary powers for granting equit- 
able reliefs like temporary: injunction”. 
As a further reason the court stated 
that if the other item is included in the 
suit, there is every possibility that in the 
final end of the partition suit, the suit 
property may be allotted to the present 
defendants and if they are allowed to 
put up the building only then, after 
lapse of a long period, by which time the 
cost of construction and of materials is 
likely to shoot up tremendously as in- 
dicated in the present trend in the con- 
struction costs it would certainly result 
in the denial of equity in favour of the 
defendants. In this view the District 
Judge concurred with the finding of the 
trial court and the appeal is dismissed.” 


5. In taking the view I am afraid the 
learned District Judge has not correctly 
understood the law on the matter. If 
several owners are in possession of an 
undivided property, mone of them has a 


right to appropriate to his exclusive use 


any portion of this property and this 
will effect a compulsory partition in his 
own favour according to his choice. (See 
Shadi v. Anup Singh (1890) ILR 12 All 
436 (FB) ). Woodroffe has said :— 
“Every co-proprietor has right of 
.veto to forbid anything being done to 
the common property without his con- 
sent 


right, a person can sue to restrain his 


co-sharers from building on the common ` 


property.” 


One -coparcener, therefore, has no right 
to place any constructions 


ecoparcener may obtain a mandatory in- 
junction for its removal without proving 
any special damage. No doubt, there is 
no broad proposition that one co-owner 
is entitled to an injunction restraining. 
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‘ co-sharer. 


and with a view to enforce this’ 


upon what . 
belongs to all, and if he does so, another - 
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another co-owner from exceeding his 
rights absolutely, and without reference: 
to the amount of damage sustained by 
one side or the other from the granting 
or withholding of the injunction. (See 
Shamugger Jute Co. v. Ram Narain 
( (1887) ILR 14 Cal 189) ). It is also true 
that where the defendant has not 
made use of the joint property in a way 
inconsistent with the continuance of the 
joint ownership and possession, in- 
junction wl] not issue as a matter of 
course. In Israil v. Samset ( (1914) 18 
Cal WN 176) it was held that temporary 
injunction ought to be granted restrain- 
ing the defendants from proceeding any 
further with the building construction. 
The facts of that case were these. The 
plaintiffs and defendants were joint 
owners in respect of a certain piece of 
land, but the defendants alone were in 
occupation of it with the consent of their 
co-owners. On May 11, 1913, the defen- 
dants began to dig for the foundation of 
a substantial building which they in- 
tended to erect -on the land: On May 
24, the plaintiffs brought a suit for de- 
claration of title and injunction to re- 
strain the defendants from building on 
the land and applied for a temporary 
injunction. It was found that a substan- 
tial portion of the building had been 
erected after the defendants became 
aware of the institution of the suit and 
of the application for temporary jnjunc- 
tion. It was in such circumstances a 
temporary injuction was granted. One 
of several co-sharers of joint undivided 
property has no right to erect a building 
on land which forms part of such pro- 
perty so as to materially alter the con- 
dition thereof without the consent of his 
The Court will interfere in 
a proper case, where the injury is of a 
permanent or recurring character or 
where there is a denial of title or ex- 
clusion since such exclusion amounts 
to a forcible partition. ‘What was 
held by a Full Bench of the Allaha- 
bad High Court in. Shadi v. Anup 
Singh ( (1890) TLR 12 All 436), which I 
have referred to earlier, was that where 
a co-sharer builds upon land, in excess of 
the share which would come to him in 
partition, and when the plaintiff co- 
sharer could not, on partition, be ad- 
equately compensated, the defendant- 
co-sharer, who builds upon such joint - 


me 
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land, may be restrained by injunction 
from proceeding with the building and 
the building, so far as it has proceeded, 
may be directed to be pulled down, 
and the defendant may also be prohibit- 
ed from building on the land as exclu- 
sive owner at any future time. Wood- 
roffe in his Law of Injunctions (1964) has 
summarised the rules governing the 
granting of injunctions in cases between 
co-owners :— 

“(1) The Courts will, in all cases be 
cautious of interference with the pos- 
session and enjoyment of joint property. 

(2) If one co-sharer uses the joint 
property to the greater profits of himself, 
but without damage to the co-sharers, 
there is no cause of action. 


(3) In as much as each co-sharer is 
entitled to a portion of every part of the 
joint property, the Court will not, as a 
general rule, enforce merely strict 
rights and will not interpose where the 
user is slightly in excess of the right. 

(4) Where there is -an infringement 
of a character which is sufficiently sub- 
stantial to entitle to some relief, the 
Courts will, in the determination of the 
question whether an injunction should 
be granted, have to consider whether 
the injury is adequately remediable by 
damages and partition. If that be the 
case, an injunction will be refused. 


(5) In the particular case of alleged 
injury through cultivation in the or- 
dinary course by a co-sharer in actual 
occupation and sole use of the property, 
damages and not an injunction will or- 
dinarily be granted even though the cul- 
tivation has the effect of excluding a 
co-sharer, unless such exclusion is in 
denial of that co-sharer’s title, in which 
case an injunction will be -granted, such 
a rule being necessitated by the climate, 
soil and other peculiar circumstances of 
this country in which the lands are ordi- 
narily cultivated in common. 


(6) In all other cases, an injunction 
may be granted where act complained of 
involves the exclusion of the co-sharer, 
or some other material and substantial 
injury not remiediable by partition or 
damages, such as the material and in- 
jurious alteration of the nature and con= 
dition of the property to which the par- 
ties are jointly entitled.” 

6. In Krehl v. Burrell ( (1877) 7 Ch 
D 551 (554) Jesse] M, R. remarked :— 
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“If with the notice of the right belong- 

ing to the plaintiff, and in defiance of 
that notice, without any reasonable 
ground, and after action brought, ithe 
rich defendant is to be entitled to build 
up a house of enormous proportions at 
an enormous expense, and then say, in 
effect to the Court, you will injure me a 
great deal more by pulling it down than 
you will benefit the poor man by restor- 
ing his right, that simply means that 
the Court in every case, at the instance 
of a rich man, is to compel the poor man 
to sell him his property at a (sic) valua- ' 
tion. That would be the real result of 
such a decision...If I accede to this view 
ER I should add more to the number 
of instances which we have from the 
days in which the Bible was written un- 
til the present moment in which the 
man of large possessions has endeavour- 
ed to deprive his neighbour, the man of 
small possession, of his property with or 
without adequate compensation.” 
The Court, will therefore, be justified 
in granting a perpetual injunction to 
restrain one of several co-sharers from 
appropriating to himself with the build- 
ing, in which his co-sharers have an 
interest and from building upon it, and 
if he has proceeded to build upon it, 
the Court will grant a mandatory in- 
junction directing that the building so 
far as has proceeded be pulled down. 
Then as stated earlier, this cannot be 
treated as a broad proposition that one 
co-owner is entitled to an injunction re- 
straining another from exceeding his 
Tights absolutely and without reference 
to the amount of damages to be sustain- 
ed by one side or the other from grant- 
ing or witholding the injunction. In the 
matter of injunction there is consider- 
able difference between a case jn which 
the other co-owners acting with diligent 
watchfulness of their rights seek by an 
injunction to prevent the erection of a 
permanent building and a case where 
after a building has been erected at a 
considerable expense they seek to have 
it removed. Even if a case falls under 
the. former category, an injunction should 
not be granted unless there is ouster or 
other substantial injury. 


7. In Chhedi Lal v. Chhotey Lal (AIR 
1951 All 199 (FB)), the decision relied 
on by the District Judge, the principle 
of law has been stated in the following 


manner -— 
ga 
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“As a result of the foregoing discus- 
sion, it appears to us that the question 
of the right of co-sharers in respect of 
joint land should be kept separate and 
distinct from the question as to what 
relief should be granted to a co-sharer, 
whose right in respect of joint land has 
been invaded by the other  co-sharers 
either by exclusively appropriating and 
cultivating land or by raising construc- 
tions thereon. The conflict in some of 
the decisions has apparently risen from 
the confusion of the two distinct mat- 
ters. While therefore a co-sharer is 
entitled to object to another co-sharer 
exclusively appropriating land to himself 
to the detriment of other co-sharers, the 
question as to what relief should be 
granted to the plaintiff in the event of 
the invasion of his rights will depend 
upon the circumstances of each case. 
The right to the relief for demolition 
and injunction will be granted or with- 
held by the Court according as the cir- 


cumstances established in the case jus-- 


tify. The Courts may feel persuaded to 
grant both the reliefs if the evidence 
establishes that the plaintiff cannot be 
adequately compensated at the time of 
the partition and that greater injury 
will result to him by the refusal of the 
relief than by granting it. On the con- 
trary if material and substantial injury 
will be caused to the defendant by the 
granting of the relief, the Court will no 
doubt be exercising proper discretion in 
withholding such relief. As has been 
pointed out in some of the cases, each 
case will be decided upon its own pecu- 
liar facts and it will be left to the Court 
to exercise its discretion upon proof of 
circumstances showing which side the 
balance of convenience lies. That the 
Court in the exercise of its discretion 
will be guided by considerations of jus- 
tice, equity and good conscience cannot 
be overlooked and it is not possible for 
the Court to lay down an inflexible rule 
as to the circumstances in which the re- 
lief for demolition and injunction should 
be granted or refused.” 


8. What this decision lays down is 
not different from what has been ‘stated 
earlier by me. It has been specifically 
_Stated there that while a co-sharer is 
entitled to object to another co-sharer 
exclusively appropriating land to himself 
to the detriment of other co-sharers, the 
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question as to what relief should be 
granted will depend upon the circum- 
stances of each case. The right to the re- 
lief for demolition of any construction put 
up and for an injunction will be granted 
or withheld by the Court according as 
the circumstances established in the case 
justify. As far as this case is concerned 
taking the suit property alone into con- 


i sideration it cannot be said that it can 


be divided in such a manner that the 
portion where the building is sought to 
be made can be allotted to the defen- 
dants. The plaintiffs petitioners cannot 
be compelled te bring another suit, to 
take into other property where the de- 
fendants have no interest, 


9. In Pakkiri Kanni v. Haji Moham- 
mad (AIR 1924 Mad 124) it had been 
held that there is no direct authority 
that a suit for partition of common pro- 
perty, not joint property, is liable to dis- 
missal on the ground that all the com- 
mon property, in respect of which it 
might have been brought, has not been 
included. The plea of partial partition 
is not available when a suit for division 
of common property, and not joint pro- 
perty, is in question. 


10. Even in the case of joint property 
when the claim is against an assisgnee 
from a coparcener, the right which the 
alienee acquires is to stand in the shoes 
of his vendor and to work out his rights 
by a suit for partition and in such a suit, 
if without prejudice to the rights of the 
other members of the family, it is possi- 
ble to have the share alienated allotted 
to the alienor, it may be allotted to the 
alienee in the right of the alienor. 
Where the sale of joint family properties 
is challenged by the non-alienating co- 
parceners as not binding on their shares, 
they have been allowed to bring a suit 
for partition of the alienated items only 
and recover their shares therein leaving 
the share of the alienating coparcener in 
the possession of the alienee. This is an 
exception to the rule against partial par- 
tition. The alienee, if he is not satis- 
fied with the share of the alienor which 
is left undisturbed in his hands, and, is 
anxious to claim an allotment of the 
whole of the items or a greater portion 
of it, must work out his rights in his own 
suit for a general partition. See the 
law on the matter fully discussed in 
AIR 1952 Mad 419 — Peramanayakam 
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Pillai v. Sivaraman (FB). It was point- 
ed out by Mr. Bhaskaran, learned coun- 
sel for the respondent that his client has 
filed a suit for partition wherein the 
respondent seeks to get an equity in the 


matter of allotment of the plaint sche- — 


dule property to his assignees. 


1i. The law is that the right of a co- 
owner to raise construction or to make 
‘other improvement on the common proe 
perty really depends on the consent, 
express or implied, or on the sufferance 
of the other co-owners. And when 
one co-owner commences to build with- 
out seeking the consent of the others 
and in spite of the protest to the con- 
struction, the possession of the co-owner 
raising the construction at once becomes 
wrongful and the work will have to be 
stopped by an order of injunction. The 
wrongful possession or an ouster by a 
co-owner is itself an injury to the other 
co-owners and the latter would not be 
-required to prove any other injury to 
them in order to sustain action for in- 
junction. (See Mitra’s Co-ownership 
and Partition — Fifth Edition pp. 127 & 
128). If this be the jaw, the learned 
District Judge was wrong in holding 
that the “suit by the plaintiffs appears 
to be blurred by black spots of mala 
fides.” This is especially so when such 
co-owners can seek partition of the vrn- 
perty alienated without being compelled 
to file a suit for general partition. Now 
it has been brought to my notice that 
the respondents have filed a suit for 
partition taking in the other co-owner- 
ship property also so as to facilitate 
working out equity between the parties 
in the matter of allotment of the actual 
land. If at a later stage of the suit the 
respondents are able to satisfy the court 
that the present plaint property could 
be given to the defendants on the basis 
of such allotment to their assignors, 
namely, the brothers of the plaintiffs and 
the other co-ownership property could 
be allotted to the sisters, the plaintiffs, 
without injury or detriment to them, at 
that stage the defendants can ask for 
vacating the order of injunction. I am 
not expressing any opinion on the merits 
of the defendants’ contention that the 
present suit is really engineered by the 
brothers fraudulently and collusively ac- 
ting in concert with their sisters, the 
- present plaintiffs. On the evidence om 
record at this stage one.may not be able 
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to express an opinion with regard te 
that. 


12. Therefore setting aside the orders 
of the courts below there will be a tem- 
porary injunction to restrain the defen- 
dants from putting up any further con- 
structions on the plaint schedule pro- 
perty. This order js subject to my ear- 
lier remark that the defendants can at 
a later stage of the suit seek to vacate 
this order if they are able to establish 
that the property could be equitably al- 
lotted to them. It is only just and pro- 
per that the present suit is tried along 
with the suit for partition filed by the 
defendants taking the other property 
where the brothers are also made par- 
ties. Parties can move for joint trial of 
the two suits before the trial court im- 
mediately. I am not expressing any 
opinion on the right to relief of the de- 
fendants in the other suit. I wouid 
direct the trial court to dispose of the 
matter as expeditiously as possible, in 
any view of the matter, within three 
months from the date of the receipt of 
the records. 

Send back the records forthwith. 

Revision allowec. 
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P. JANAKI AMMA JJ. 


M. V. George, Appellant v. S. M. R. 
Traders and another, Respondents. 

C. M. A. No. 257 of 1979, D/- 10-1-1980. 

Civil P. C. (1908), O. 9 R. 13 and O. 17 
Rules 2 and 3 (as amended in 1976) — 
Setting aside ex parte decree — Case fix- ` 
ed for defendant’s evidence — Defendant 
not attending Court as hospitalized — 
Substantial portion of his evi- 
dence not on record — Disposal of 
suit under main part of O. 17, R. 2 witb- 
out invoking Explanation — Application 
for restoration of suit held maintainable. 


Where the court has chosen to proceed 
to decide the suit on the merits under the 
Explanation to R. 2 of O. 17, O. 9 cannot 
be invoked but if it is a disposal under 
the main part of O. 17 R. 2 an applica- 
tion for restoration would stand. The 
power of the court to proceed to decide 
the suit under O. 17 R. 3 is restricted now 
to cases where the parties are present. If 
any of the parties happen to be absent 
the course open is to proceed under O. 17 


CX/CX/B261/80/AS 


1980 


R. 2. However, it is not in all cases com- 
ing under O. 17 R. 2 that the Court could 
proceed to dispose of the suit in the 
mode prescribed under O. 9. Where sub- 
stantial portion of evidence of the party 
remaining absent is on record, the ex- 
planation to R. 2 of O. 17 is attracted and 
the court would proceed to dispose of the 
suit as if the parties were present and 
such disposal will not be one under O. 9. 
In such a case there is no question of re- 
opening the decree by resort to O. 9 
C. P. C. In other words though the right 
to proceed to decide on the merits in case 
of default of appearance of party has 
been taken out of O. 17 R. 3. it has been 
conferred in restricted cases by the Ex- 
planation to O. 17, R. 2. (Paras 3, 4) 


In the instant case as the evidence of 
the defendant or substantial part of it 
was not on record the explanation to R. 2 
of O. 17 was not attracted. Taking the dis- 
posal of the suit to be one under main 
part of O. 17 R. 2 an application for re- 
sioration of the suit under O.9 R. 13 
would stand. (Para 7} 


Cases Referred : Chronological Paras 
1969 Ker LT 402 5 
1964 Ker LT 307 ð 
1963 Ker LT 256 5 


1963 Ker LT 320: AIR 1964 Ker 99 > 5 


K. S. Rajamony, Shahul Hameed and 
Mohanan K. V., for Appellant, T. L. 
Viswanatha Iyer, P. S. Narayanan and 
S. R. D. Prabhu, for Respondent. . 

P, SUBRAMONIAN POTI, J..— O. 17, 
R. 2 and O. 17, R. 3 of the Civil P. C. as they 
stand after the Civil P. C. Amendment 
Act, 104 of 1976 are materially different 
from the corresponding provisions as they 
stood prior to the amendment. O. 17, R.3 
contemplated a judgment on the merits. 
But a judgment does not become a judg- 
ment. on the merits falling under O. 17, 
Rule 3 merely because the judgment pur- 
ports to be on the merits. The court may 
have, in the judgment discussed the 
issues in the ones, considered the evidence 
and decided the case on the merits. But 
nevertheless ıt will not be a disposal 
under Order 17, Rule 3 if the prerequisite 
for application of the rule is not. satisfied. 
The party to whom time has been granted 
must be in default. If the case comes up 
not after grant of such time to the party, 
Order 17, Rule 3 will have no application 
The disposal will then be under Order 17, 
Rule 2 though it purports to be one on the 
merits. In such a case a defendant not- 
withstanding the purported disposal on 
the merits could seek to reopen the decree 
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by an appllication under O. 9, R. 13 of the 
C. PLE. 

2. After the amendment in 1976, O. 17, 
Rule 2 stands with an explanation added 
to it. That explanation reads: 

“Explanation :— Where the evidence or 
a substantial portion of the evidence of 
any party has already been recorded and 
such party fails to appear on any day to 
which the hearing of the suit is adjourned, 
the Court may, in its discretion, proceed 
with the case as if such party were pre- 
sent.” 


Order 17, Rule 3 also is amended. Prior to 
the amendment the court, notwithstand- 
ing the default of party, was entitled to 
proceed with the suit. But after the 
amendment it could decide to proceed 
with the suit under the rule only if the 
parties are present. If the parties are or 
any of them is absent the court would 
proceed only under Rule 2, 


3. The above said amendment makes 
the earlier decisions on the distinction be- 
tween Order 17, Rule 3 and Order 17 
Rule 2 inapplicable after the amendment. 
The power of the court to proceed to de- 
cide the suit under O. 17, Rule 3 is re- 
stricted now to cases where the parties 
are present. If any of the parties happen 
to be absent the course open is to 
proceed under O. 17, Rule 2. 

4. There is another important change 
in the provisions which have been notic- 
ed. It is not in all cases coming under 
Rule 2 of Order 17 that the court could 
proceed to dispose of the suit in the mode 
prescribed under Order 9 of the C. P. C. 
If the explanation is attracted the couri 
would proceed to dispose of the suit as if 
the parties were present. The explanation 
would be attracted to a case where the 
evidence or substantial portion of the evi- 
dence of any party has already been re- 
corded and such party fails to appear on 
any day to which hearing of the suit is 
adjourned. The court has then a discre- 
tion to proceed with the case as if the 
party was present. It may in its discretion 
decide to proceed ex parte. In a . case 
where, invoking the explanation, the court 
proceeds to deal with the case on the 
merits on finding that the conditions to 
attract the explanation are present, the 
disposal is not under O. 9. In such a case 
there is no question of reopening the de- 
cree by resort to Order 9 of C. P. C In 
other words though the right to proceed 
to decide on the merits in case of default 
of appearance of party has been taken 
out of Order 17, Rute 3, it has been con- 
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ferred in restricted cases by the explana- 
tion to Order 17, Rule 2. Where the court 
has chosen to proceed to decide on the 
merits under the explanation Order 9 can- 
not be invoked, 


5. In the view that we have taken here 
it is not necessary to advert to the deci- 
sions in 1963 Ker LT 320, 1963 Ker LT 
256, 1964 Ker LT 307 and 1969 Ker LT 402 
all of which have been cited by counsel 
in an attempt to show that merely because 
the decree purports to be on the merits it 
need not be taken to be so and O. 17 
R. 2 may be attracted nevertheless. 


6. In the case before us a defendant 
who hotly contested the suit offered him- 
self. for examination. He was examined 
till the rising of the court on 17-1-1979 
his examination was to be continued on 
the 18th. He was unable to appear in 
court the next day because in the mean- 
while he had an attack of Angena Pectoris 
and was hospitalised at Irinjalakuda. He 
sent a telegram in the morning to his 
lawyer, but that was received only in the 
afternoon. The lawyer submitted to the 
court that his client was expected and the 
court waited till lunch but was not pre- 
pared to wait further. Then the lawyer 
reported > no instructions. The suit was 
taken up on 18th for judgment on 20th 
January and on 20th the suit was decreed. 


7. It is a case in which even under 
Order 17, R. 3 as it stood prior to the 
amendment the disposal would not be one 
on the merits under that rule. That is 
because the case did not come up on 
18-1-1979 on any motion for that purpose 
by the 1st plaintiff. It is only Order 17, 
Rule 2 that would have applied, but as 
the Rules stand amended, in the absence 
of the Ist defendant disposal could not at 
any rate be under O. 17, Rule 3. It could 
only be under Order 17, Rule 2. It could 
not be under the explanation to that rule 
because this is a case where the evidence 
of 1st defendant or substantial portion of 
it was not in record. The court was not 
prepared to act upon the statement of the 
ist defendant since he was not cross- 
examined. As such the explanation would 
not be applicable. If it is a disposal under 
the main part of O. 17, R. 2 an application 
for restoration would stand. The court 
below has, without going into this, found 
that only an appeal could be filed and a 
petition under O. 9, Rule 13 must be held 
to be not maintainable. That is wrong. 

& We have heard the parties on the 
‘merits of the application. The conduct of 
the lst defendant cannot be said to be 
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negligent. There is no reason to dis- 
believe his case. He was vigilant in con- 
ducting the case. He had been examined 
in part the previous day. He was expected 
by his counsel. He sent a telegram that 
morning explaining why he could not ap- 
pear. Unfortunately the telegram reached 
counsel late. When the court was not in- 
clined to grant adjournment the counsel 
reported no instructions. In these circum-~ 
stances the case of the Ist defendant as to 
the reason for his default should neces- 
sarily have been accepted. The result is 
that the application to set aside the ex 
parte decree is allowed and suit restored 
to file. The appeal is thus allowed. The 
parties shall suffer costs. 

9. It is necessary that in the nature of 
the contentions in the suit and also in 
view of the fact that these proceedings 
have delayed an expeditious disposal at- 
tention must be given to the suit so that it 
may be disposed of promptly by posting it 
day to day as soon as the case comes up 
for trial, 

Appeal allowed, 
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P. SUBRAMONIAN POTI AND 
KUMARI P. JANAKI AMMA, JJ. 


Kuruvilla, Petitioner v. Taluk Land 
Board and others, Respondents, 


C. R. P. No. 5523 of 1976, D/- 12-9-1979. 


Kerala Land Reforms Act (1 of 1964), 
Sec. 82 (as amended by Act 35 of 1969) 
and 1 (3) — “Commencement of this Act” 
meaning of — Ceiling area — Determina- 
tion of Sec. 82 (4) as amended with ef- 
fect from 1-1-70 whether operates also in 
case of firms in respect of any conversion 
of land, from one class of another, made 
prior to 1-1-70 but after 1-4-64 — 1977 
Ker LT 265, Overruled. 

In the light of the proviso to sub-sec- 
tion (3) of Section 1 of the Act the refer- 
ence to commencement of the Act in Sec- 
tion 82 (4) must be taken as reference ta 
the coming into force of the provision in 
Section 82 (4). That provision came into 
force on 1-4-1964 and therefore the refer- 
ence to the ‘commencement of this Act’ in 
Section 82 (4) must be understood as on 
1-4-1964. 1976 Ker LT 632 (FB) and AIR 
1979 SC 1573, Foll. i (Para 7) 

Section 82 (4) does. not depend for its 
operation on the date on which Sec. 82 (1) 
was brought into force. It only lays down 
the rule as to what date should be mate- 
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rial for reckoning the nature of the land, 
The legislature, in its wisdom has chosen 
the date of commencement of the princi» 
pal Act as the date to be so reckoned. The 
consequence is that irrespective of conver- 
sion of land into that of another nature 
subsequent to 1-4-1964 the determination 
has to be made of the excess land to be 
surrendered based on values reckoned as 
on 1-4-64. It is not if any penalty has been 
imposed under Section 82 (4). (Paras 8, 9) 
There was no need to retrospectively 
incorporate sub-section (d) of Sec, 82 (1), 
for, though other classes of persons were 
brought within Sec. 82 (1) earlier so long 
as the provision itself was not brought in- 
to operation by notification the ceiling 
provision did not affect them as such. Just 
as in their cases 1-1-1970 was the date 
from which ceiling provision would 
operate, in the case of other persons also 
the provision would operate from 1-1- 
1970. When once the provisions so com- 
menced to operate the question of deter- 
mining the excess which they were bound 
to surrender called for determination. The 
provision therefor is contained in Sec- 
tion 82 (4) read with Section 82 (1). 
While the extent of the ceiling area is de- 
fined in Section 82 (1) and Sec. 85 (1) pro- 
vides for surrender of land in excess of 
the ceiling area Sec. 82 (4) operates to 
ignore the conversions of certain cate- 
gories of land effected after a specified 
date, The legislature was free to specify 
such date and that could have been a 
date even prior to 1-4-1964 or could have 
been a date subsequent to 1-4-1964. The 
legislature chose to specify the date as the 
date of commencement of the Principal 
Act. In these circumstances there is no 
reason to exclude ‘other persons’ mention- 
ed in Section 82 (1) (d) from the opera- 

tion of Section 82 (4). 
(Para 9) 


It is not because of any retrospective 
operation of Sec. 82 (1) (d) that Sec. 82 
(4) operates on “any other person”. In 
fact even in the case of individual and 
family the ceiling provision actually 
operates only when it is brought into 
operation by notification under Sec. 83. To 
apply Section 82 (4) by ignoring conver- 
sions effected after 1-4-1964 is not to give 
retrospective operation either to Sec. 82 
(4) or to Section 82 (1) or for that matter 
to any other Section. The section operates 
only prospectively. 1977 Ker LT 265, 
Overruled. (Para 11) 
Cases Referred : Chronological Paras 
1979 Ker LT 601: ATR 1979 SC 1573 7 
1977 Ker LT 265 1, 10, 11 
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1976 Ker LT 632 (FB) Y 
Chandrasekharan and Chandrasekhara 
Menon, for Petitioner; Government 


Pleader, for Respondents. 


SUBRAMONIAN POTI, J. :— This revi- 
sion has come up before the Division 
Bench on a reference by our learned 
brother Justice M. P. Menon. Since the 
learned Judge felt that the view express- 
ed in the decision of this Court in 
Vellappally Plantations Private Ltd. v. 
State of Kerala, 1977 Ker LT 265, requir- 
ed further consideration reference was 
made to the Division Bench. 


2. The revision was against an order 
passed by the Taluk Land Board, Talap- 
pally on 30-10-1976. The said order was 
passed in proceedings taken against a firm 
‘Desamangalam Estate’ for surrender of 
excess land. The firm is represented by 
its Managing Partner who has filed this 
appeal on behalf of the firm. The objec- 
tion to the draft statement (dated 11-10- 
76) was filed by the Managing Partner on 
13-10-1976. It is said that at that time the 
Managing Partner assumed that proceed- 
ings were taken against him not in regard 
to the firm as such but in regard to his 
share of the properties of the firm and 
therefore he assumed that he was called 
upon to reply only as an individual in re- 
gard to his share. He filed an additional 
objection on 30-10-1976 raising certain 
contentions on behalf of the firm. He 
mentioned in the application moved by 
his counsel on 30-10-1976 that it was 
under impression that he was called upon 
to answer as a partner only that he had 
filed the earlier objection and now that it 
had turned out that the proceedings were 
being taken against him on behalf of the 
firm and as representing the firm addi- 
tional objection was being filed. He also 
mentioned therein that he was filing the 
additional objection on that day, that he 
required time for adducing evidence, that 
the Managing Partner was out of station 
he having gone to Bangalore anda week’s 
time may be given to him for adducing 


- evidence, On this application an order ‘not 


allowed’ is seen passed on the same day.. 
The matter was taken up by the Taluk 
Land Board and disposed of on the same 
day directing surrender of excess land the 
extent of which jis seen to be 105.76 acres. 


3. The main point urged by peti- 
tioner’s counsel before us concerns the 
applicability of Section 82 (4) of the 
Kerala Land Reforms Act to a firm. It is 
the case of the petitioner that Sec. 82 of 
the Act having been amended to bring in 
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firms also within the scope of that Sec- 
tion only with effect from 1-1-1970 Sec- 
tion 82 (4) as amended would not operate 
in the case of firms in respect of any con- 
version made prior to 1-1-1970. There is 
the further argument that in any view of 
the matter 94.04 acres of land belonging 
to the firm in Ottappalam Taluk was a 
private forest even on 1-4-1964 and 
therefore was exempt from the provi- 
sions of Chapter ITI and if so the land 
would not be available for the purpose of 
determining the ceiling area of the firm 
even on 1-4-1964. 


4, Section 82 (1) and (4) of ihe Kerala 
Land Reforms Act as it stands now read 
thus : 

“82. Ceiling area.—- (1) The ceiling area 
of land shall be, - 

(a) in the case of an adult unmarried 
person or a family consisting of a sole 
surviving member, five standard acres, 
so however that the ceiling area shall not 
be less than six and more than seven and 
a half acres in extent; 


(b) in the case of a family consisting of 
two or more, but not more than five mem- 
bers, ten standard acres, so however that 
the ceiling area shall not be less than 
twelve and. more than fifteen acres in ex- 
tent; 

(c) in the case of a farmly consisting of 
more than five members, ten standard 
acres increased by one standard acre for 
each member in excess of five, so how- 
ever that the ceiling area shall not be less 
than twelve and more than twenty acres 
in extent; and 

(d) in the case of any other person, 
other than a joint family, ten standard 
acres, so however that the ceiling area 
shall not be less than twelve and more 
than fifteen acres in extent. 

(2) & (3). : : 

(4) Where, ‘Ges the soninn emeni of 
this Act, any class of land specified in 
Schedule II has been converted into any 
other class of land specified in that Sehe- 
dule or into a plantation, the extent of 
land liable to be surrendered by a person 
owning or holding such land shall bə 
determined without taking into Considers 
tion such conversion.” 

Sub-section (1) as it stands now was.sub- 
stituted by Section 66 of Act 35 of 1969 
and prior to its amendment it stood thus: 

“(1) The ceiling area of land shall be,— 

(a) in the case of an adult unmarried 
person or a family consisting of not 
more than five members, twelve standard 


. acres; and 
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(b) in the case of a family consisting of 
more than five members twelve standard 
acres increased by one standard acre for 
each member in excess of five, so how- 
ever that the total extent of the ceilinig 
area shall not exceed twenty standard 
acres. 


Provided that the ceiling area shall, in 
no case, be— 


(i) less than fifteen acres in extent; or 

(ii) more than thirty-six acres in ex- 
tent.” 
It is relevant to note that sub-section (1) 
(d) did not find a place in Sec. 82 of the 
Act till 1-1-1970. Sub-section (1) (d) re- 
lates to fixation of ceiling in the case of 
“any other person”, namely any person 
other than those named in the other sub- 
clauses. A firm being not one of the per- 
sons dealt with in the other sub-clauses 
was outside the purview of the ceiling 
provision in Section 82 (1) till 1-1-1970. A 
‘person’ has been defined in Section 2 (43) 
of the Act to include a company, family, 
joint family, association or other body of 
individuals, whether incorporated or not, 
and any institution capable of holding 
property. Section 82 (1) was brought into 
operation only on 1-1-1970. 


5. Sub-section (4) as it stands now is 
the result of an amendment by Kerala 
Land Reforms Amendment Act 25 of 1971 
and it came into force with retrospective 
effect from 1-1-1970. That sub-section had 
been amended by Act 35 of 1969 which 
amendment was operative from 1-1-1978 
but by reason of the retrospective opera- 
tion by Act 25 of 1971 Section 82 (4) as 
amended by Act 35 of 1969 must be taken 
to have been never in operation. As 
amended by Act 35 of 1969 Section 82 (4} 
read thus: 


“Where, after commencement of this 
Act, any class of land specified in 
Schedule II has been converted into any 
other class of land specified therein, the 
extent of land that may be owned or held 
by a person owning or holding such land 
at the time of the conversion shail be 
determined without taking into account 
such conversion.” 


Prior to amendment by Act 35 of 1969 
sub-section (4) of Section read thus: 
“Where, after the commencement of 
this Act, any class of land specified in 
Schedule II has been converted into any 
other class of land specified therein, the 
extent of land that may be owned or held 
by a family or adult unmarried person 
owning or holding such land at the time 
of the conversion shall be- determined 
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without taking into account such conver- 
sion.” 


- Prior to the amendment by Act 35 of 1969 
Section 82 (4) referred to ceiling in terms 


of extent of land that could be owned or. 
held. As it stood then it never became. 


operative as the ceiling provisions were 
not brought into force till 1i-1-70. As 
amended by Act 35 of 1969 the ceiling 
area was indicated by reference to the ex- 
tent of land that had to be surrendered 
and not that could be owned or held. By 
the further amendment by Act 25 of 1971 
which retrospectively came into operation 
thus obliterating the Section as amended 
by Act 35 of 1969 the section was ex- 
tended to cases of conversion into planta- 
tions also. Earlier amendment referred 
only to conversion from one class speci- 
fied in Schedule II to another class speci- 
fied in that Schedule. 


6. The plea raised before us by coun- 
sel for the petitioner may be summarised 
thus: Section 82 defined the ceiling area. 
As it stood until amendment by Act 35 of 
1969 no ceiling area was fixed in respect 
of “any other person” which term in- 
cludes a firm also. Therefore there was 
no restriction concerning extent in the 
matter of holding land by firms till i-l- 
1970. With effect from that date the ceil- 
ing provisions became applicable to firms 
also. The effect of Section 82 (4) was to 
ignore certain types of conversion of land 
effected after 1-4-1964. The tonsequence 
was that, notwithstanding such conversion 
of land, for the purpose of reckoning the 
area of land to be surrendered such lands 
had to be classed as they stood on 1-4- 
1964. This provision, it is said, would be 
inapplicable to a ‘firm’ for the reason that 
firms were not prohibited, at the risk of 
application of Section 82 (4) of the Act, 
from converting one class of land into an- 
other class. It is said that really the pro- 
vision in Section 82 (4) is in the nature of 
a penalty and that should not be applied 
to firms, for, they were not subject to any 
ceiling provision till 1-1-1970 while that 
would not be the case with others wha 
were brought within the ambit of Sec- 
tion 82 (1) from 1-4-1964 though the sec- 
tion itself came into operation later. To 
put it in other words, it is said that in the 
ease of an individual or a family Sec. 82 
(1) was in the Statute book all along 
though the section came into operation 
only on 1-1-1970. Therefore in their case 
Section 82 (4) may operate to ignore any 
conversions. of land made after 1-4-1964. 
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the counsel for the State, Sri 


- 1-4-1964 and therefore the 
- the 
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That being not the case with a firm or any 
other body which would fall within the 
scope of the term ‘any other person’, in 
such a case any conversion prior to 1-1- 
1970 cannot be ignored. Itis only the 
nature of the land as on 1-1-1970 that is 
to be taken into account for determining 


‘the ceiling area in such cases. In the case 


of the petitioner here the land is said to 
have been converted into plantation be- 
tween 1-4-1964 and 1-1-1970. That is not 
a matter in dispute. The petitioner claims 
that if that be the case the land being 
plantation as on 1-1-1970 it would be ex- 
empt from the provision of Section 82 by 
reason of inclusion of ‘plantation’ in Sec- 
tion 81 of the Act. The answer to this by 
Govindan 
Nair, is that the operation of Sec. 82 (4) 
is not dependent on the date on which 
Section 82 (1) brought within its scope 
firms also. Section 82 (4) is not in the 
nature of any penalty, but only specifies 
how ceiling area has to be determined and 
provides that for that purpose it is the 
nature of the land as on 1-4-1964 that is 
material. 


7. A full Bench of this Court had oc- 
casion to consider the scope of Sec. 82 
(4) of the Act as amended. The question 
the Full Bench had to deal with in that 
case concerned the interpretation of sub- 
section (4) of Section 82. There was con- 
troversy at that time as to whether the 
words “after the commencement of this 
Act” in S. 82 (4) as it stood amended by 
Act 35 of 1969 and Act 25 of 1971 referred 
to the date of commencement of the 
amended provision (1-1-1970) or whether. 
it referred to the date of commencement 
of the principal. Act (1-4-1964). The Full 
Bench in Ramunni Nair v. State of 
Kerala, 1976 Ker LT 632 considered Sec- 
tion 82 (4) as a provision which had 
undergone amendments on two occasions 
and in the light of the proviso to sub-sec- 
tion (3) of Section 1 of the Act the refer- 
ence to commencement of the Act in Sec- 
tion 82 (4) must be taken as reference to 
the coming into force of the provision in 
S. 82 (4). That provision came into force on 
reference to 
‘commencement of this Act’ in Sec- 
tion 82 (4) must be understood as on 1-4- 
1964. This view taken by the Full Bench 


- was challenged before the Supreme Court 


and that.has been settled now by the re- 
cent decision of the Supreme Court in 
Mathew v. Taluk Land Board, 1979 


. Ker LT 601. The Supreme Court has af- 
. firmed the view expressed by the Full 
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Bench on this question. Section 82 (4) has 
been held to be a ‘provision’. The Supreme 


Court observed that “it is futile to argue 
that this is not so merely because the 
provisions relating to the prohibition on 
the owning or holding or possessing under 
a mortagage lands in the aggregate in ex- 
cess of the ceiling area and the surrender 
of excess land and its vesting in the State 
Government have been dealt with in the 
other Sections......... 3} 


8. It may be noticed - that Sec. 82 (4) 
does not depend for its operation on the 
date on which Section 82 (1) was brought 
into force. It only lays down the rule as 
to what date should be material for re- 
ckoning the nature of the land. It may 
be noticed that Schedule II to the Kerala 
Land Reforms Act specifies different con- 
version values for different types of land 
such as wet land, land principally culti- 
vated with cocoanut, other dry land and 
the like. A land may be land principally 
planted with cocoanut at one point of time 
and may have been a wet land earlier or 
it may be vice versa. Unless a date is 
specified as that relevant for determining 
the nature of the land for determining 
ceiling area it may not be possible to work 
out the area to be surrendered in terms of 
standard acres. The legislature, in its wis- 
dom has chosen the date of commence- 
ment of the principal Act as the date to 
be so reckoned. The consequence is that 
irrespective of conversion of land into 
that of another nature subsequent to 1-4- 
1964 the determination has to be made of 
the excess land to be surrendered based 
on values reckoned as on 1-4-64. That this 
is so is now well settled by the decisions 
adverted to. 


9. It is not as if any penalty has been 
imposed under Section 82 (4) of the Act. 
That approach, we are afraid, would not 
be correct. It is submitted that the legis- 
lature did not choose to give retrospective 
operation to Section 82 (1) (d) which pro- 
vision resulted in “any other person” also 
being brought within the ceiling restric- 
tion. There was no need to retrospectively 
incorporate sub-section (d) of Sec. 82 (1), 
for, though other classes of persons were 
brought within Section 82 (1) earlier so 
long as the provision itself was not 
brought into operation by notification the 
ceiling provision did not affect them as 
such. Just as in their cases 1-1-1970 was 
the date from which ceiling provision 
would operate, in the case of other per- 
sons also the provision would operate 
from 1-1-1970. When once the provisions 
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so commenced to operate the question o 
determining the excess which they were 
bound to surrender called for determina- 
tion. The provisions therefor is contained 
in Section 82 (4) read with Section 82 (1). 
While the extent of the ceiling area is 
defined in Section 82 (1) and Section 85 
(1) provides for surrender of land in ex- 
cess of the ceiling area Section 82 (4) 
operates to ignore the conversions of cer- 
tain categories of land effected after a 
specified date. The legislature was free to 
specify such date and that would have 
been a date even prior to 1-4-1964 or 
could have been a date subsequent to 
1-4-1964. The legislature chose to specify 
the date as the date of commencement of 
the Principal Act. In these circumstances 
there is no reason to exclude ‘other per- 
sons’ mentioned in Section 82 (1) (d) from 
the operation of Section 82 (4). The revi- 
sion petition must therefore fail on this 
point. 


10. The decision of our learned brother 
Bhaskaran J. In Vellappally Plantations 
v. State of Kerala, 1977 Ker LT 265 has 
been referred to as supporting the view 
canvassed by the petitioner’s counsel. It 
was contended before the learned Judge 
that the notification under Section 83 of 
the Land Reforms Act bringing into force 
the provision contained in Section 82 of 
the Act having operated to bring into 
force that provision only from 1-1-1970 
and there being nothing to indicate that 
incorporation of clause (d) into sub- 
section {1) of Section 82 was with retro- 
spective effect the ceiling provision ap- 
plicable to the company would be that as 
it stood on 1-1-1970. This view seems to 
have appealed to the learned Judge. The 
learned Judge observed thus: 

“In other words, revision petitioner- 
company, strictly speaking, was not con- 
cerned with the state of affairs of the 
land prior to 1-1-1970 so far as it relates 
to ceiling provisions, and the question of 
conversion did not arise at all in this case. 
Section 82 (4) of the Act will not be 
attracted to a case like this for the reason 
that the ceiling provisions were not made 
applicable to the company prior to 1-1- 
1970, and there had been no conversion 
after the ceiling provisions were made ap- 
plicable to it.” 


11. It is not because of any retrospec- 
tive operation of Section 82 (1) (d) that 
Section 82 (4) operates on “any other per- 
son”. In fact even in the case of indivi- 
dual and family the ceiling provision ac- 
tually operates only when it is brought 
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into operation by notification under Sec- 
tion 83. To apply Section 82 (4) by ignor- 
ing conversions effected after 1-4-1964 is 
not to give retrospective operation either 
to Section 82 (4) or to Section 82 (1) or 
for that matter to any other Section. The 
section operates only prospectively. But 
Section 82 (4) provides that determination 
of the extent of the land to be surrender- 
ed shall be done without taking into con- 
sideration conversions after the specified 
date. Therefore it may not be correct to 
say, aS observed by our learned brother 
that the company “strictly speaking was 
not concerned with the state of affairs of 
the land prior to 1-1-1970". With great 
respect we do not think that the law has 
been correctly laid down in Vellappally 
Plantations v. State of Kerala, 1977 Ker 
LT 265. . 

12, The further question for decision is 
whether the land in controversy was pri- 
vate forest on 1-4-1964 and as such out- 
side the purview of Chapter [II even on 
that date. This plea concerns only 94.04 
acres of land in Ottappalam Taluk. Evi- 
dently the case is that if the land was pri- 
vate forest on 1-4-64 exempt from the 
operation of ceiling provisions because of 
Section 82 (1) (d) the question of conver- 
sion into another class of land which was 
also exempt under Section 81 (1) may not 


make any difference. Though the defini- 
tion of ‘private forest’ in the Land Reforms 
Act as it stands today has no reference to 
the definition under the ‘Madras Preser- 
vation of Private Forests Act’, under the 
Act as it stood prior to amendment by 
_ Act 35 of 1969 the definition of ‘private 
forest’? was different. That had necessarily 
‘relation to the definition of private forest 
under the Madras Preservation of Private 
Forests Act in regard to the land to which 
the said Act applied. It has been found by 
the order under revision that evidence 
which would have been relevant to prove 
that the land was private forest was not 
made available by the party to the Taluk 


Land Board and in the absence of such 


evidence it must be assumed that the land 
was not one of the exempted categories. 
Evidently the case of the petitioner is 
that what was purchased by the firm was 
a private forest to which the definition in 
the Act as it stood on 1-4-1964 applied, 
that the trees in the private forest were 
felled down, the land was converted into 
a plantation after 1-4-1964 and if that be 
so the land was liable to be exempted 
from the ceiling provisions, Here specula- 
tion about the probabilities may not be of 
assistance to the petitioner in the absence 
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of evidence to establish his case. It is not 
contended that there was sufficient mate- 
rial before the Taluk Land Board to accept 
the case that the land was private forest. 
If opportunity had been given to the revi- > 
sion petitioner to adduce evidence but such 
opportunity had not been availed of, 
possibly, in revision, this court may not 
be justified in showing any indulgence to 
the petitioner. But we find that on the ad- 
ditional objection filed by the party on 
30-10-1976 there was no occasion at all 
for the party to adduce any evidence. It 
would have been a different matter if the 
land Board took the view that being be- 
lated the objection petition of 30-10-1976 
need not be accepted. Then we would 
have gone into the propriety of such deci- 
sion. In fact the application by counsel on 
30-10-1976 indicates the reason why such 
an additional objection happened to be 
filed and that had necessarily to be con- 
sidered before the objection was accepted 
or rejected. Anyhow that question is not 
of any concern now because in the order 
which is challenged in this revision the 
contention raised in the additional ob- 
jection has been considered and at the 
hearing learned counsel for the State has 
also taken the fair stand that the Taluk 
Land Board had not declined to entertain 
the additional objection. If the addi- 
tional objection was entertained such 
objection having come into the re- 
cords only on 30-10-1976 and the counsel 
having moved an application for a week’s 
time for adducing evidence on the ob- 
jection, any disposal without giving any 
time whatsoever would not be in ac- 
cordance with law. It is not a case where 
evidence was not adduced by the party 
but where the party was not given 
reasonable time to adduce any evidence. 
Therefore on this point we are inclined to 
interfere so as to give an opportunity to 
the party to adduce such evidence as he 
may be in possession of. 

13. The consequence is that we set 
aside the order of the Taluk Land Board 
in order to enable the petitioner to adduce 
evidence on his objection. We may indi- 
cate here that the decision on the question 
of applicability of Section 82 (4) is con- 
cluded by reason of this judgment of this 
court. It is only the question whether 
94.04 acres was private forest as on 1-4- 
1964 that is directed to be examined. 


‘Reasonable opportunity is to be given to 


the petitioner to adduce evidence and 
fresh disposal shall be made in accordance 
with law. No costs. 

Ordered accordingly. 


108.Ker.: Asstt. Collector, Central Excise 
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V. P. GOPALAN NAMBIYAR, C. J. AND 
G. BALAGANGADHARAN NAIR, J. 


. Assistant Collector of Central Excise 
and others, Appellants v. Ruby Rubber 
Works Ltd., Responlent. 


Writ Appeal No. 46 of 1979, D/- 25-6- 
1979* 


(A) Constitution of India, Art. 226 — 
Discretion properly exercised by the 
authority not interfered with. 


Where the statutory appellate authority 
in. exercise of the discretion in it and on 
the petitioner not showing any grounds 
rightly refused to condone the delay in 
preferring the appeal, the High Court can- 
not u/Art. 226 set it aside. W, A. No. 417 
of 1975 (Ker) Fol. Order of the single 
Judge in O. P. No. 4269 of 1975, (Ker) Re- 
versed. (Para 1) 


(B) Central Excises & Salt Act (1944), 
Sec. 35 — Appeal sent by post if in time 
~ Date of its receipt by the Appellate 
Authority is material and not the date of 
despatch. AIR 1957 SC 648 Foll. (Limita- 
tion Act (1963), Sec. 12) (Para 1) 


Cases Referred : Chronological Paras 


(1975) W. A. No. 417 of 1975 (Ker) 2 
ATR 1957 SC 648: 1957 Cri LJ 1026 } 


T. R. G. Warrier, 
M. Pathrose Mathai and Joseph Vellap- 
pally, for Respondent. 


GOPALAN NAMBIYAR, C. J.:— We 
cannot agree with the learned judge who 
allowed the respondent’s writ petition and 
quashed Ext. P4 order and directed the 
Collector of Central Excise, Madras to 
consider and dispose of Ext. P3 appeal on 
the merits. By Ext. P2 order dated 15-12- 
73 the Assistant. Collector of Central Ex- 
cise, Kottayam, confirmed the demand for 
a sum of Rs. 57,190.34 raised against the 
respondent for having removed tread 
rubber without payment of the duty due. 
Against this order of the Assistant Col- 
lector, the statute provides an appeal to 
the Appellate Collector of Central Ex- 
cise, Madras, which had to be filed with- 
in three months of the date of the order 
of the lst authority. Ext. P3 appeal seems 
to have been wrongly addressed to the 
Appellate Collector of Central Excise, 
Cochin instead of to that authority at 
Madras, Presumably, for that reason, 
there is no ‘controversy that the appeal 


*Against judgment of single Judge of this 
Court in O. P. No. 4269 of 1975. 
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v. Ruby Rubber Works Ltd. 


for Appellants; ‘ 
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was received by the Apnellate Authority 
out of time, that is, after the three 
months’ period within which the appeal 
had to be filed. It is also beyond dispute 
that what is material for the purpose of 
seeing whether the appeal was within 
time or not, is the date of receipt of the 
Memorandum of Appeal and not the date 
of despatch of the same— vide F, N. Roy 
v. Collector of Customs (AIR 1957 SC 648 
at 652). As the appeal was received be- 
yond time, it was rejected as time barred 
by Ext. P4 order. A revision under Sec- 
tion 36 of the Act proved unsuccessful and 
was dismissed by Ext. P5 order. It was to 
quash Exts. P2, P4 and P5 that the writ 
petition was filed in this, Court. Objection 
was raised that as Ext. P2 order had been 
carried up in appeal and the appeal had 
been dismissed as having been filed out of 
time, it was not open to the respondent 
to canvass Ext. P2 order on its merits. 
The learned Judge in the course of his 
judgment stated that difficult questions 
had been raised in the appeal. The learn- 
ed Judge seems to have been inclined to 
find fault with the appellant for not hav- 
ing produced the registered cover to show 
when the appeal was received by the 
Cochin Office, and when it was transmitt- 
ed to Madras, and on what date it was re- 
ceived by the Collector at Madras. We 
think these were quite unnecessary and 
reflect a wrong approach, as there was no 
controversy before the authorities below, 
nor before the learned Judge, nor before 
us, that the appeal was received by the 
Appellate Collector at Madras beyond the 
period of three months within which it 
had to be lodged. It was then for the re- 
spondent to explain the delay in filing the 
appeal, and there was no burden on the 
appellant before us to produce the cover 
or otherwise to show the course of the ap- 
peal from the time when it was put in the 
course of transmission, to the date of ac- 
tual receipt by the proper authority. The 
learned Judge has discussed various as- 
pects which, with respect, appear to us to 
be not relevant. On the short question as 
to whether the appeal had been received 
by the appellate authority in time or not, 
the learned Judge concluded thus: 

“9 In view of the peculiar circum- 
stances of this case, and the difficult ques- 
tions raised relating to jurisdiction, I am 
of the view that an opportunity should be 
given to the petitioner to be heard by the 
appellate authority. Even assuming that 
the petitioner’s appeal was ultimately re- 
ceived by the appellate authority outside 
the period of limitation, in view of the 
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fact that, if the appeal had not been 
wrongly addressed, it would have, in all 
probability reached the appellate autho- 
rity well within time, I am of the view 
that Ext. P3 appeal should be taken back 
on file by the appellate authority and dis- 
posed of on merits. 


10. I set aside Ext. P4 order of the 2nd 

respondent and direct him to consider 
Ext. P3 appeal and dispose of the same 
on merits. I should like to make it clear 
that none of my observations shall be 
taken to have touched the merits of the 
case in any manner whatever. The Origi- 
nal Petition is accordingly allowed. No 
costs.” 
We do not think that under Article 226 
jurisdiction, the learned Judge was justi- 
fied in setting aside Exts. P2, P4 and P5 
orders. No grounds had been made out at 
all for the delay in filing the appeal be- 
fore the appellate authority, nor was the 
learned Judge right in condoning the de- 
Jay in filing the appeal in proceedings 
under Article 226, when the authorities 
below had, in the exercise of their dis- 
cretion, refused to do so and had no op- 
portunity to do so. 


Z. On almost similar facts a learned 
Judge of this Court, following a Division 
Bench of this Court in W. A. No. 417 of 
1975, had dismissed the writ petition. In 
W. A. No. 417 of 1975 again, a Division 
Bench of this. Court had taken the same 
view as we have stressed in the present 
case. 


3. We allow this appeal and set aside 
the judgment of the learned Judge and 
direct that O. P. No. 4269 of 1975 will 
stand dismissed with no order as to costs. 


Appeal allowed, 
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of 1125), Sec. 4 — General Clauses Act 
(1897), Sec. 6). 


The right to obtain dissolution under 
the Hindu Marriage Act did not extend to 
cases where provision has been made for 
that purpose in special enactments. In 
such cases the special enactment would 
continue to operate. The words “Nothing 
contained in this Act shall be deemed to 
affect any right” in Section 29 (2) of the 
Act clearly indicate the limited scope of 
Section 13, limited in the sense that it will 
not override the provisions in special 
enactments conferring right to obtain dis- 
solution of Hindu Marriage. In that view 
the provisions of the Travancore Nair Act 
would remain in force not because such 
right was conferred by Section 29 (2) but 
Section 29 (2) limits the operation of Sec- 
tion 13 to cases other than those covered, 
among other laws by Nair Act. In that 
view, Section 4 (b) of the Act will not be 
applicable, for, the provisions of Nair Aci 
concerning the right to obtain dissolution 
of marriage are not inconsistent with Sec- 
tion 13. Moreover, since Section 4 (b) 
would not be operative because of Sec- 
tion 29 (2), there was no overriding by 
reason of Sec. 4 (b) (Paras 4, 10) 


Till Nair Act was repealed, the right to 
seek dissolution of marriage under that 
Act was available to parties because of 
relevant provisions of that Act. They were 
in force by their own right and not 
because of any provision in any other 
enactment. When once the Nair Act is 
repealed and proceedings under that Act 
are pending on the date of such repeal 
whether they could be continued under 
that Act has to be decided with reference 
to the provisions of the repealing statute 
read aJong with Section 4 of the Interpre- 
tation and General Clauses Act 1125, 


Under Section 4 of the Act 1125, unless 
a different intention appears the repeal 
will not affect any legal proceeding and it 
may be continued or enforced as if the re- 
pealing Act had not been passed. The 
repealing statute may indicate an inten- 
tion to keep alive or not to keep alive the 
proceedings which are pending. But some- 
times the repealing Act is silent. No con- 
trary intention appears in such a ease 
The silence cannot be taken to be an in- 
dication of a contrary intention. Those are 
cases of simple repeal. The repeal of Nair 
Act was one of such cases without provid- 
ing for any saving. In such cases, the 
pending proceedings would survive as if 
the repealed provision continued to be in 
force. AIR 1969 SC 701; AIR 1958 Ker 39 
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(FB); AIR 1971 Ker 44 (FB) and AIR 1941 
Lah 175 Rel. on. AIR 1979 Ker 152 Over- 


ruled. (Para 5) 
Cases Referred : Chronological Paras 
1979 Ker LT 61: AIR 1979 Ker 152 
3, 12, 15 

(i976) C. R. P. No. 1629 of 1976 (Ker) 
3, 11, 15 

1970 Ker LT 442: AIR 1971 Ker 44 (FB) 
7, 15 

AIR 1969 SC 701 5 
1968 Ker LT 528 : 


1967 Ker LT 115 
1957 Ker LT 977: AIR 1958 Ker 39 a, 


6, 15 
AIR 1941 Lah 175 13, 15 
P. N. Sankaranarayana Pillai and 


M. P. N. Panicker, for Appellant; O. V. 
Radhakrishnan and Radhamoni Amma, for 
Respondent. 


SUBRAMONIAN POTI, J.:— A ques- 
tion of some importance arises for deci- 
sion in this case. It concerns the consequ- 
ence of the repeal by Section 7 of the 
Kerala Joint Hindu Family System 
(Abolition) Act, 1975 of the Acts mention- 
ed in the Schedule. One of the Acts so 
repealed is the Travancore Nair Act 2 of 
1100. That Act provides among other 
things, for dissolution of a marriage 
solemnised under the Act. It specifies 
grounds for dissolution of marriage and 
also preseribes the procedure by which 
the right to seek dissolution is to be ex- 
ercised. The court to which proceedings 
would lie is also specified. The Hindu 
Marriage Act 1955 provides in Section 13, 
for dissolution of Hindu Marriages, The 
grounds for dissolution are specified in 
this Act and the procedure for seeking dis- 
solution is also specified in the Act. The 
grounds for dissolution under the Hindu 
Marriages Act are not identical with the 
grounds for divorce in the Nair Act 1100. 


2. Notwithstanding the commence- 
ment of the Hindu Marriage Act 1955 the 
provisions of the Nair Act 1100 for dis- 
solution of marriage continued to be 
operative. Now that the Nair Act 1100 has 
been repealed by Act 30 of 1976 and the 
repealing Act does not embody any sav- 
ing provision, the question that arises is 
whether proceedings pending before 
‘ courts on the date of such repeal would 
be saved and the cases could be disposed 
of as if the Nair Act continued to be in 
force. The court below before which a 
petition under Section 5 of the Nair Act 
for divorce was pending has upheld the 
preliminary objection raised by the re- 
spondent that by the passing of the 
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Kerala Joint Hindu Family System (Abo- 
lition) Act 1975 the Nair Act 1100 has 
ceased to be operative and in the absence 
of any provision to keep alive the pro- 
ceedings pending at the time of repeal 
such proceedings must terminate, Ac- 
cordingly the petition has been dismissed 
and this appeal is against that order. 


3. The view taken by the court below 
is supported by a judgment of our learned 
brother Vadakkel J., in Madhavan Nair 
v. Radhamony, (1979 Ker LT 61). The 
learned Judge has referred to an unre- 
ported decision of one of us, Janaki 
Amma, J. in C. R. P. No. 1629 of 1976 
(Ker). The correctness of the decision of 
our learned Brother Vadakkel J. has DERA 
canvassed in this appeal. : 


4. The Hindu Marriage Act 1955 pro- 
vided in Section 4 for the overriding ef- 
fect of the Act in certain cases. Sec, 4 of 
the Hindu Marriage Act, 1955 read thus, 


"4. Save as otherwise expressly provid- 
ed in this Act,— — 

(a) any text rule or interpretation of 
Hindu law or any custom or usage as 
part of that law in force immediately be- 
fore the commencement of this Act shall 
cease to have effect with respect to any 
matter for which provision is made in 
this Act; 


(b) any other law in force immediately 
before the commencement of this Act 
shall cease to have effect in so far as it is 
inconsistent with any of the provisions 
contained in this Act.” 


We are here concerned not with any text 
rule or interpretation of Hindu law or 
any custom or usage as part of that law m 
force immediately before the commence- 
ment of the Act. Therefore Section 4 (a) 
has no application. Clause (b) of Sec. 4 of 
the Act rendered any law in force imme- 
diately before the commencement of the 
Act inoperative in so far as such Act was 
inconsistent with any of the provisions 
contained in the Hindu Marriage Act 
1955. But this was expressly subject to 
provision “Save as otherwise expressly 
provided in the Act.” Therefore in ex- 
amining the question whether any provi- 
sions of a special enactment ceased to 
have effect because of the provisions of 
the Hindu Marriage Act 1955, two ques- 
tions have to be examined and they are 
(1) whether the provision in the enact-~ 
ment is inconsistent with the provisions in 
the Hindu Marriage Act (2) If so is there 
any express provision otherwise in the 
Act which keeps alive such law despite tha 
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inconsistency. Section 29 (2) of the Hindu 
Marriage Act liane thus: 

"29 (1). 

(2) Nothing Necutained in this Act shall 
be deemed to affect any right recognised 
by custom or conferred by any special 
enactment to obtain the dissolution of a 
Hindu marnage, whether solemnised be- 
fore or after the commencement of this 
Act. 


(3) &z (4) canes spisso sariso cosci seavece sre j 
The express provision in the sub-section 
would save the rights recognised by cus- 
tom conferred by any special enactment 
to obtain the dissolution of Hindu 
marriage. Therefore if there was a spe- 
cial enactment in force which conferred a 
Tight to obtain dissolution, the provision 
' with regard to dissolution of marriages 
under the Hindu Marriage Act would not 
affect such right. The field of operation of 
the right to dissolution conferred under 
the Hindu Marriage Act was restricted in 
its scope by reason of Section 29 (2) of the 
Act. It was operative in all cases other 
than those to which Section 29 (2) would 
apply. In other words the right to obtain 
dissolution under the Hindu Marriage Act 
did not extend to cases where provision 
has been made for that purpose in special 
enactments, In such cases the special 
enactment would continue to operate. The 
words “nothing contained in this Act 
shall be deemed to affect any right” in 
sub-section (2) of Section 29 of the Act 
clearly indicate the limited scope of Sec- 
ition 13 of the Hindu Marriage Act, limit- 
ed in the sense that it will not override 
the provisions in special enactments con- 
ferring right to obtain dissolution of 
Hindu marriage. In that view the provi- 
sions of the Nair Act which conferred.a 
right to obtain dissolution of marriage on 
certain specific grounds and by resort to 
a specific procedure would rerhain in 
force not because such right was conferr- 
ed by Section 29 (2) but Section 29 (2} 
limits the operation of Section 13 to cases 
other than those covered, among other 
laws by Nair Act 1100. In that view Sec- 
tion 4 (b) will not be applicable, for, that 
renders any law inoperative only in so 
far as it is inconsistent with any provi- 
sion contained in the Act. “Nair Act is not 
inconsistent with any provision contained 
in the Hindu Marriage Act, for, Sec- 
tion 13 limited in its operation to cases 
other than those covered by Sec. 29 (2) 
would not be inconsistent with cases 
covered by Section 29 (2). In other words 
the provisions of Nair Act concerning the 
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right to obtain dissolution of marriage are 
not inconsistent with Section 13 of the 
Act. 


5. The continuance of rights of par- 
ties to seek dissolution under Nair Act is 
not because of any right conferred by 
Hindu Marriage Act but because of the 
special provision in the Act that the pro- 
vision regarding dissolution of marriages 
under that Act would not apply to cases 
governed by special enactments. The Nair 
Act ceased to be operative by reason of 
its subsequent repeal by Act 30 of 1976. 
Till then petitions for divorce could be 
filed under the Nair Act, tried and dispos- 
ed of. That was a right available to par- 
ties because relevant provisions of that 
Act were in force as stated earlier. They 
were in force by their own right and not 
because of any provision in any other 
enactment. When once the Nair Act is re- 
pealed and proceedings under the Act are 
pending on the date of such repeal whe- 
ther they could be continued under that 
Act has to be decided with reference to 
the provisions of the repealing statute 
read along with Section 4 of the Inter- 
pretation and General Clauses Act 1125, 
corresponding to Section 6 of the General 
Clauses (Central) Act 1897. Section 4 of 
the Interpretation and General Clauses 
Act 1125 provides for the effect of repeal. 
That reads thus: 

4. “Effect of repeal — Where any Act 
repeals any enactment hitherto made or 
hereafter to be made, then, unless a 
different intention appears, the repeal 
shall not— 


(a) revive anything not in force or 
existing at the time at which the repeal 
takes effect; or 

(b) affect the previous operation of 
any enactment so repealed or anything 
duly done or suffered thereunder; or 

(c) affect any right, privilege, obligation 
or liability acquired, accrued or incurred 
under any enactment so repealed ;or 

(d) affect any penalty, forfeiture or 
punishment incurred in respect of any of- 
fence committed against any enactment so 
repealed; or 

(e) affect any investigation, legal pro- 
ceedings or remedy in respect of any such 
right, privilege, obligation, liability, 
penalty, forfeiture or punishment as 
aforesaid; and any such _ investigation, 
legal proceeding or remedy may be insti- 
tuted, continued or enforced and any 
such penalty, forfeiture or punishment 
may be imposed as if the repealing Act 
had not been passed.” 
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Unless a different intention appears the 
repeal will not affect any legal proceed- 
ing or remedy in respect of any right and 
such proceeding or remedy may be con- 
tinued or enforced as if the repealing Act 
had not been passed. It may be that the 
repealing statute indicates an intention 
expressly or impliedly to keep alive pro- 
ceedings undey the provisions repealed. It 
may be that it indicates an intention not 
to keep alive the proceedings which are 
pending, In either case there would not 
be any difficulty. The intention must 
necessarily be decisive. But there may be 
cases where the repealing Act is silent. 
No contrary intention appears in such a 
ease. The silence in the repealing Act can- 
not be taken to be an indication of a con- 
trary intention. Those are cases of sim- 
ple repeal. In such cases if the court finds 
that no contrary intention is indicated in 
the repealing enactment the position would 
be that pending proceedings would sur- 
vive as if the repealed provision continu- 
ed to be in force. The Supreme Court in 
Baliah v. Income-tax Officer, Madras, 
(AIR 1969 SC 701) observed in para 5 of 
the judgment thus: 

“The principle of this section is that 
unless a’ different intention: appears in the 
repealing Act, any legal proceeding can 
be instituted and. continued in respect of 
any matter pending under the repealed 
Act as if that Act was in force at the time 
of repeal. In other words, whenever there 
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is a repeal of an enactment the conse- - 


quences laid down in Section 6 of the 
General Clauses Act will follow unless, as 
the section itself says a different intention 
appears in the repealing statute. In the 
case of a simple repeal there is scarcely 
any room for expression of a contrary 


opinion. But when the repeal is followed . 


by fresh legislation on the same subject 
the Court would undoubtedly have to look 
to the provisions of the new Act, but only 
for the purpose of determining whether 
they indicate a different intention. The 
question is not whether the new Act ex- 
pressly keeps alive old rights and liabi- 
lities but whether it manifests an inten- 
tion to destroy them. Sec. 6 of the Gene- 
ral Clause Act therefore will be applic- 
able unless the new legislation manifests 
an intention incompatible with or con- 
trary to the provisions of the section”. 
We have already observed that the repeal 
under Section 7 of Act 30 of 1976 was a 
simple repeal without providing for any 
saving. Hence any proceeding under the 
“repealed Act must continue as if the re- 
pealed Act was in: force ) 
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6. Soon after the Hindu Marriage Act. 
came into force a controversy arose on the 
scope of Section 4 (b) and Section 29 (2)~ 
of the said Act in the courts of the State, 
There were special statutes like Travan- 
core Ezhava Act and Travancore Nayar 
Act in force in the State which granted 
parties right to obtain dissolution on 
grounds different from that recognised 
under the Hindu Marriage Act. A Full 
Bench of this Court is Vasappan v. 
Sarada, (1957 Ker LT 977) had occasion 
to examine the scope of the provisions of 
the Travancore Ezhava Act concerning the 
right to dissolution of marriage in the 
context of the Hindu Marriage Act. Deal- 
ing with this question Sankaran J. speak- 
ing for the Full Bench said thus: 


“The section makes it perfectly clear 
that the implied repeal - contemplated by 
it can operate only in respect of matters 
which are not saved by the other provi- 
sions of the Act. Such saving provisions 
are contained in Section 29 of that ‘Act. 
Sub-section (2) of Section 29 is relevant to 
the question at hand. The sub-section is 
as follows: 


“Nothing contained in this Act shall be 
deemed to affect any right recognised by 
custom or conferred by any special enact- 
ment to obtain the dissolution of a Hindu 
Marriage, whether solemnised before or 
after the commencement of this Act” 

The Travancore Ezhava Act is a special 
enactment coming within the scope of 
this sub-section. That special enactment 
has conferred a right on the parties to a 
marriage recognised by that Act, to have 
the marriage dissolved by presenting a 
petition to the District Munsiff’s Court in 
the manner specified by Section 8 of that 
Act. Sections 8 and 11 of that Act make 
it clear that the right to have recourse to 
the Munsiff’s Court for getting an order 
of dissolution of the marriage has also 
been conferred on the parties to a 
marriage. Since such a right has been ex- 
pressly preserved in tact by sub-sec- 
tion (2) of Section 29 of the Hindu 
Marriage Act, the petition E. R. P. 5/1956 
filed in the Alleppey Munsiff’s Court is 
perfectly competent and that Court has 
the undoubted jurisdiction to entertain the 
petition and to pass the necessary orders 
on it, as.contemplated by Section 11 of 
the Travancore Ezhava Act.” 


7. Though in view of the Full -Bench 
decision the controversy as to whether the 
right to obtain divorce under the Ezhava 
Act or the Nair Act survived must be 
taken to be settled a further controversy — 
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arose as to the scope. of such right. Whe- 
ther that right was only to avail of the 
- grounds specified under the said statutes 
as grounds for divorce or whether it ex- 
tended to seek such divorce in the forum 
specified in the said statutes and in the 
manner prescribed in the said statutes was 
the subject of controversy. A learned 
Judge of this Court in Vijayamma v. 
Gangadharan, (1967 Ker LT 115) took the 
view that such right extended only to 
seek to avail of grounds of dissolution in 
the special statute, That would méan that 
a person who sought dissolution under the 
Travancore Nair Act and who if he was 
bound by the Nair Act in the choice of 
- the forum would have to resort to the 


Munsiff’s Court - was entitled. ‘to 
. rely upon the grounds of 
dissolution but was not to move 


a petition before the Munsiff’s Court, The 
provisions of Hindu Marriage Act 1955 
contemplated moving a petition for dis- 
solution before the District Court, That 
would certainly give rise to an anomaly, 
for, a District Court under the provisions 
of the Hindu Marriage Act was no doubt 
a court which could entertain a petition 


for dissolution of marriage but that was - 


- a petition contemplated under the provi- 
- sions of the Hindu Marriage Act and not 


the provision under the Nair Act. This’ 


anomaly was noticed. A Division Bench 
of this Court in Raghavan Indira v. Kes- 
van Gopinathan, (1968 Ker LT 528) notic- 
ed that there was nothing in the Hindu 
. Marriage Act 1955 which provides that 
petitions under the Travancore Ezhava 


Act should be deemed by any legal fic- 


tion to be petitions presented under the 
Hindu Marriage Act, 1955, The Division 
Bench did not agree with the view taken 
by the learned single Judge expressed in 
VYijayamma v. ` Gangadharan, (1967 Ker 
LT 115). In view of such different - views 
expressed by this Court the matter cama 
up before a Full’. Bench. in Ayyappan 
` Kurup Krishna Pillai v. Purukutty Amma 
Subhadra Amma, (1970 Ker LT 442), 
Raman Nayar, C. J. said in that ease thus: 

“It is important to note. that what is 
saved is the right to obtain the dissolu- 
tion— the emphasis is .mine— not the 
. Fight of dissolution or the grounds for 
. dissolution, and having regard ‘to the 
. plain language of the. statute, as to its 
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substantive,. procedural, remedial, or 
what you will, the word “right” is wide 
enough to take inallof them— are com- - 
prehended by the saving so long as they 
relate to the obtaining of the dissolu- 
tion.” 


8. To us it seems to be beyond doubt 
that by reason of Section 29 (2) of the 
Hindu Marriage Act the right to obtain 
dissolution under the Nair Act continues 
to be operative. The scope of the right has 
already been, as we have observed, de- 
fined by the Full Bench as including nof 
only the right to avail of the grounds bul 
also the procedure. If so, when the Nair 
Act was repealed and the repealing Act 
did not indicate any intention to the con- 
trary Section 4 of the Interpretation and 
General Clauses Act operated to keep 
alive the petitions which had been filed 
under the Nair Act. They will have to ba 
continued as if the Nair Act continued to 
be in force for the purpose. 


9. We may now advert to the decision 
of our learned brother Vadakkel J. That, 
we may observe, was a case where ths 
petition for dissolution of marriage was 
filed on 27-8-1976, prior to the date on 
which the Kerala Joint Hindu Family 
System (Abolition) Act 1975 came into 
force. That so came into force on 1-12- 
1976. Therefore what the learned Judge 
was concerned with was the application 
of Section 4 (e) of the Interpretation and 
General Clauses Act and not Section 4 (c). 
Section 4 (c) would arise for application 
only in cases where the proceedings had 
not been instituted before the repeal. In . 
that case the question would be whether 
the right would survive. On the facts of 
the case before the learned Judge that 
question did not arise. We are mentioning 
this because the learned Judge posed ths 
question to be decided thus: 

“The question that arises for considera- 
tion here is, as to how long would the 
right to obtain dissolution of a Hindu 
marriage recognised by customs or con- 
ferred by a special enactment like tha 
Travancore Nair Act 1100, continue to be 
Saved— is it that such right is saved 
indefinitely, and remains saved even after 
the custom recognising such right is ab- 
rogated by enactment of a statute in that 
behalf or ‘the special enactment conferring 
such right is abrogated by repeal there- 
of, or, only till the abrogation of the cus- 


-tom-or the repeal of the special enacf= 
' ment. And-a further question arises as re- 
-- gards the impact of the abrogation of tha 
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custom or the repeal of the special 
enactment on proceedings pending in 
court for dissolution of Hindu marriage 
on the basis of customary right or statu- 
tory right conferred by a special enact- 
ment,” 


On the facts of the case before the learn- 
ed Judge only the second question arose 
for decision. 

10. The learned Judge observed in 
para 5 of the Judgment thus: 


“It is as if the right to obtain dissolu- 
tion of a Hindu marriage, recognised by 
custom or conferred by a special enact~ 
ment like the Travancore Nair Act, 1100, 
i.e. everything necessary to obtain dis- 
solution— the grounds therefor available 
under the custom or stated in the special 
enactment and the machinery available 
under the custom or that provided in the 
special enactment in that behalf— be- 
come incorporated in the Hindu Marriage 
Act 1955, and would remain as if so in- 
corporated till the custom recognising 
such a right is abrogated or so long as the 
special enactment conferring the right is 
on the statute book.” 


With great respect, we are afraid this 
may not be the proper construction of 
Section 29 (2) of the Hindu Marriage Act, 
Section 29 (2) did not operate to incor- 
porate into the Hindu Marriage Act any 
provision of the Nair Act or any right re- 
cognised thereunder. That section only 
limited the operation of the provisions of 
Section 13 of the Hindu Marriage Act (for 
that matter other provisions too) to cases 
other than those contemplated by S. 29 (2) 
of the Act, cases in which, as we have 
said earlier, provisions had been made in 
the special enactments. The provisions of 
the Hindu Marriage Act would not apply 
to such cases by reason of S. 29 (2). That 
provision cannot be read as incorporating 
any provision of or right under the spe- 
cial enactment into the Hindu Marriage 
Act. The learned Judge further finds— 

. “Chapter IT of the Travancore Nair 
Act, 1100, which deals with Nair Marriage 
and its dissolution was overridden by the 
Hindu Marriage Act 1955. Thereafter the 
right conferred by Chapter II of the first 
mentioned statute to obtain dissolution of 
a Nair marriage on the grounds and in 
the manner stated therein can be enforced 
only in view of the saving of that right by 
Section 29 (2) of the latter mentioned Act, 
The subsequent formal repeal of the al- 
ready overridden provisions of Chapter H 
of the Nair Act, 1100, would not attract, 
Section 6 of the General Clauses Act, 
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1897, to those provisions, especially when 
the effect of such is that the right con- 


ferred by those provisions which was . 


saved by Section 29 (2) of the Hindu 
Marriage Act, 1955, is no more so saved”. 
We are afraid that this may not be the 
correct statement of the law. That is 
because, as we have indicated, it is not as 
if the provisions of the Nair Act have 
been overridden as assumed by the learn- 
ed Judge. Overriding is provided for 
under S. 4 (b), but S. 4 (b) would not be 
operative because of Section 29 (2). There- 
fore in regard tothe provision for dissolu- 
tion of marriage there was no overriding 
by reason of Section 4 (b). The provision 
in the special enactment continued to 
operate and the question was one of 
Simple repeal of Nair Act 1100. 


11. Reference has been made by our 
learned brother Vadakkel, J. to the deci- 
sion in C. R. P. 1629 of 1976 (Ker), a deci- 
sion rendered by one of us, Janaki Amma 
J. That was a case where the main ques- 
tion was whether the law relating to dis- 
solution of marriage that had to be ap- 
plied to the case of a party to whom the 
Cochin Marumakkathayam Act repealed 
by Act 30 of 1976 applied would be the 
law in force on the date of marriage of 
the parties. It was contended there that 
the law in force on the date of a marriage 
must determine the law applicable to 
the parties throughout their lifetime, a 
proposition which did not appeal to the 
court in that case. Since by a separate 


concurring judgment Janki Amma J., has > 


explained the order in C. R. P. 1629 of 
1976, I do not think that it is necessary ta 
notice that decision any further. 


12, It follows that we have respect- 
fully to dissent from the view expressed 
by our learned brother Vadakkel J., in 
Madhavan Nair v. Radhamony (1979 Ker 
LT 61) 

13. We may in this context refer to a 
decision of the High Court of Lahore in 
Karim Shah v. Mt. Zinat Bibi, (ATR 1941 
Lah 175). That arose in more or less simi- 
lar circumstances. Section 5 of Shariat 
Act 26 of 1937 gave a right of dissolution 
of a Muslim marriage by conferring a 
special jurisdiction on the District Judge 
of the powers ofa Qazi under 
Mohommedan law on the grounds per- 
mitted by that law. That was repealed by 
the Dissolution of Muslim Marriages Act 
8 of 1939. Despite the repeal a petition 
pending before a Court of the District 
Judge under the law repealed was dis- 
posed of by that judge. In appeal it was 
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. General Clauses Act as 
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contended. that such disposal was without 
jurisdiction inasmuch as the provision 
‘ under which the petition could have been 
entertained by the District Judge stood 
repealed on the date of consideration of 
the petition by the District Judge. Dealing 
with this question the Division Bench 
considered the provisions is S. 6 (c) of the 
keeping alive 
the proceedings under the repealed Act to 
be disposed of in accordance with the pro- 
visions of that Act. The position here is 
more or less the same. 


14, The result is that we set aside the 
order of the court below and direct the 
court to entertain the petition for divorce 
in its file, deal with it and dispose it of in 
accordance with law. No costs. 


P. JANAKI AMMA, J.:— 15. I agree 


that the appeal. has to be al- 
lowed. I may, however, add a 
few words in view of the 


reference to C. R. P. No. 1629 of 1976 
(Ker) disposed of by me, in Madhavan 
Nair v. Radhamony (1979 Ker LT 61). 
C. R. P. No. 1629 of 1976 arose in connec- 
tion with an application for dissolution of 
marriage filed under Section 7 (b) of the 
Cochin Marumakkathayam Act, 1113 (not 
Cochin Nair Act as mentioned by Sri 
Vadakkel J.). The petition was dismissed 
by the District Judge on the ground that 
the marriage took place not under that 
Act but under the Hindu Marriage Act, 
Pending revision the Cochin Marumak- 
- kathayam Act was repealed by Kerala 
Act 30 of 1976. One of the contentions 
raised was that in cases where the 
marriage was held under the Cochin 
Marumakkathayam Act the parties there- 
to retained even after the repeal of the 
Act, the right to have a formal order of 
dissolution of the marriage by filing a 
petition for that purpose without assign- 
ing any grounds for such dissolution. The 
views which have been referred to by Sri, 
Vadakkel J. in his judgment were express- 
ed by me while disposing of the above 
plea. While disposing of the revision peti- 
tion, the approach made was to find out 
whether the right to get divorce by filing 
a petition was an abstract or inchoate 
right whether it was a right which accru- 
ed to the parties on the date of marriage 
itself and whether after the petition was 
dismissed the right would survive in the 
light of the repeal of the Act, Though Sec- 
tion 29 (2) of the Hindu Marriage Act and 
Section 4 of the Interpretation and Gene- 
ral Clauses Act 1125 were referred in the 
above connection I had not approached 
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the question in the light of the reasoning 
in the Full Bench decision in Vasappan 
v. Sarada (1957 Ker LT 977) and Ayyap- 
pankurup Krishna Pillai v. Purukutty 
Amma, Subhadra Amma (1979 Ker LT 
442 (FB)) as those rulings were not refer- 
red to. Neither was Karim Shah v. 
Mt. Zinat Bibi (AIR 1941 Lah 175) cited. 
Probably the conclusion might have been 
different if the above decisions had been 
adverted to. That aspect, however, does 
not call for examination here. 

Appeal allowed. 
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E. I. Narayanan and others, Petitioners 
V. The Regional Transport Authority, 
Trichur and others, Respondents. 


O. P. Nos. 234, 1548, 1749, 3242 
3642 of 1979, D/- 15-1-1980. 


Motor Vehicles Act (1939), Ss. 46 and 
47 — Kerala Motor Vehicles Rules, 
1961, Rr. 175 and 186 — Application for 
stage carriage permit — Specification of 
particulars in application — Specification 
of vehicle proposed to be used, in appli- 
cation itself if can be ground for prefer- 
A treatment, AIR 1961 Ker 77, Over- 
ruled. 


An application for the grant of a stage 
carriage permit cannot be treated as in- 
valid merely on the ground that it dòes 
not contain particulars of the vehicle 
proposed to be used for the service nor 
can the applicant be disqualified or ex- 
cluded from consideration on the said 
ground, If all other qualifications’ are 
equal as between two applicants, one of 
whom had furnished in his application 
the particulars of his vehicle and the 
other had furnished such particulars 
only at a later stage before the matter 
was taken up for consideration by the 
Regional/State Transport Authority and 
the vehicle offered by the latter is found 
to be of a later model and better quality 
(providing better comforts for the pas- 
sengers) than the vehicle offered by the 
former, the Regional/State Transport 
Authority will be perfectly justified in 
taking the view that it will be in the 


and 


“The judgments in the case are printed 
in the order in which they are given 
in the certified copy.—Ed. 
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public interest to grant the permit to 
the applicant who has offered the better 
vehicle, However, if in such a case the 
vehicles offered by both the applicants 
are found to be substantially of the same 
type, quality, model etc. and if in res- 
pect of other matters both the applicants 
are equally qualified it will be open to 
the Regional/State Transport Authority 
in its discretion to prefer for the grant 
the applicant who had -furnished the 
particulars of his vehicle in the applica- 
tion -itself treating the said circumstance 
as a ground for tilting the balance as 
between the two persons whose qualifi- 
cations are equal-in all other respects, 
AIR 1976 SC 2333, Foll; AIR 1961 Ker 
"7, Overruled, (Para 6) 


The particulars to be contained in an 
application for a stage permit have been 
specified in Section 46 of the Act. There 
is nothing in clauses (a) to (e) which ren- 
ders it obligatory for the applicant to 
furnish in the application particulars of 
the vehicle proposed to be used for the 
stage carriage service. But, the rule- 
making authority is empowered under 
clause (f) to prescribe additional matters 
in respect of which also particulars 
should be furnished in an application for 
stage carriage permit. (Paras 3, 4) 


In the cases covered by R. 175 (a) the 
application for the stage carriage permit 
has to be made in Form P.S.P.A. The 
- requirements as to particulars indicated 
in the form have to be read as having 
been prescribed by the rule itself with- 
in the meaning of clause (f) of Sec. 46 
. of the Act. AIR 1970 SC 1926, Foll. 
(Para 4) 

R. 186 (2) makes it very clear that it 
is legally open to the Regional/State 
Transport Authority to sanction the. grant 
of permit to an applicant even in a case 
: where the applicant was not, on the date 
of his application for the permit, in pos- 
session of the vehicle duly 
and was, on that account or for some 
other reason, unable to produce the certi- 
ficate of registration on the date of his 
. application for the permit. In such cases, 
the applicant should produce the certi- 
ficate of registration of the vehicle be- 
fore the Regional/State Transport Au- 
thority within one month of the sanc- 
tioning of the application by such au- 
thority or such longer period or periods 
- not exceeding four months in the aggre- 

‘gate as the authority may specify. Un- 
doubtedly the provisions contained in 
Rule 175 (a) (inclusive of the contents of 
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the Form P.S.P.A.) and Rule 186 have 
to be read together. On such a combined 


reading it becomes clear that there is no - 


mandatory obligation cast on an appli- 
cant for the grant of a stage carriage 
permit to furnish in his application the 
particulars of the stage carriage vehicle 
proposed to be used by him for operat- 
ing the service in the event of the per- 
mit being granted in his favour. It will 
not, therefore, be legally right or proper 
to treat as invalid an application for a 
Stage carriage permit which does not 
contain particulars of the vehicle pro- 
posed to be used or to disqualify or su- 
persede an applicant, who is otherwise 
found suitable for the grant of a permit, 
merely on the ground that he had not 
furnished in the application the particu- 
lars of the vehicle owned. or possessed 
by him. (Para 5) 

It is now well settled that the rele- 


‘vant point of time, with reference to 


which the qualifications of rival appli- 


-cants for a permit should be evaluated, 


is the date on which the Regional/State 
Transport Authority takes up the subject 
for final consideration and not any an- 
terior or subsequent date. The para- 
mount. consideration that should weigh. 
with the Regional/State Transport Au- 
thority in taking a decision regarding 
the grant of a stage carriage permit is 
the advancement of public interest. Such 
decision will have to be reached by the 
authority on a comparative evaluation 
of the qualifications possessed by the va- 
rious applicants as on the date of consi- 
deration of the subject by it. (Para 6) 


` (Per Viswanatha Iyer, J. concurring} 


„Though it may not be correct to say that 


an application in which the particulars 
of the vehicle proposed to be used are 
not mentioned, should not be considered, 
when other qualifications are equal, if 
a person who has mentioned the details 
of the vehicle in his application itself is 
preferred, the R.T.A. will not be said 
to be acting illegally or without jurisdic- 
tion or against public interest. In consi- 
dering the claims of the competing ap- 
plicants other qualifications being equal, 
the mention of the vehicle by an appli~ 
cant in his application itself can tilt the 
case for a grant in his favour if that 
vehicle is good. and road-worthy in all 
material respects and if that is done by 
the R.T.A. there is no illegality or want 
of jurisdiction for the appellate court 
to interfere, much less for interference 
under: Article 226 of the Constitution. 

es = (Para 18) + 
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Cases Referred: Chronological Paras 


- AIR 1976 SC 2333 8 
AIR 1971 SC 1804 2, 6, 18 
AIR 1970 SC 1926 4, 18 


AIR 1962 Ker 341: 1962 Ker LT 446 


(FB) : 2, 6 
AIR 1961 Ker 77: 1960 Ker LT 1058 1, 
2, 7, 10, 18 


- Thampan Thomas, K. P. Radhakrishna 
Menon, K. Neelakanta Menon, P. Gopala- 
krishnan, V, M. Nayanar, K. K. Ravin- 
dranath and K. C. Sankaran, for Peti- 
tioners; M/s. V. Sivaraman Nair, V. M. 
Nayanar, K. C. Sankaran, A. Inees Chi- 
riyankandath, M. Krishnakumar, K. 
George Mathew Kalapurackal and Govt. 
Pleader, for Respondents. 


BALAKRISHNA ERADI, J. (for him- 
self and on behalf of Gopalan Nam- 
biyar, C. J.):— The common question of 
law arising in these cases for an author- 
itative pronouncement on which these 
writ petitions have been referred to a 
Full Bench is whether under the  rele~ 
vant provisions of the Motor Vehicles 
Act and the rules framed thereunder an 
applicant for the grant of a stage carri- 
age permit, who had specified in his ap- 
plication itself the particulars of the 
vehicle which he proposes to put on the 
road in the event of the permit being 
granted in his favour, is entitled merely, 
cn that account, to be preferred for the 
grant of the permit in relation to other 
- applicants who, though shown to be pos- 
‘sessed of equal or even better qualifica- 
tions as on the date of consideration of 
the matter by the Regional or State 
Transport Authority, had not specifically 
furnished in their applications the par- 
-tieulars of the vehicles proposed to be 
“used by them for operating the service 
in the event of the permit being granted 
tc them. In Vypeen Transport Corpora- 
ìi tion (P.) Ltd. v. State Transport Appel- 
“late Tribunal, Trichur, 1960 Ker LT 
1058: (AIR 1961 Ker 77), a . Division 
Bench of this court observed: 


“S, 2 (20) of the Act defines ‘permit’ 
as the document authorising the use of 
a transport vehicle or a carrier vehicle. 
Rule 175 of the Motor Vehicles Rules in- 
_sists that the registration mark of the 


: vehicle be copied in the permit from the- 
,, certificate of 


registration itself. 
Form prescribed for an application for 
‘permit’ also shows that the details of 
the vehicle concerned should be furnish- 
_ed in the application. If one has not the 
vehicle at the time of his. making the 


- „application, it cannot ke understood how. 
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he would be able to give the details of 
the vehicle in his application. The provi~ 
sions of the Act and the Rules thus in- . 
dicate clearly that the applicant is ex- 
pected to own the vehicle for whose use 
as a stage carriage he wants the permit 
in question. It follows therefore that an 
applicant who owns a bus. has a better 
claim for permit than one who intends 
to acquire a vehicle. Needless to say that 
applicants who intend to purchase a vehi- 
cle after getting the permit deserve little 
consideration.” i? og 


2. When these writ petitions came up 
for hearing before a Division Bench the 
writ petitioners contended that the 
aforesaid view expressed in Vypeen 
Transport Corporation’s case, 1960 Ker 
LT 1658: (AIR 1961 Ker 77), cannot be 
regarded as correct or sound in the light 
of the subsequent pronouncement by a 
Full Bench of this court in Cannanore 
Dist. Motor Transport Employees’ Co- 
operative Society Ltd. v. Malabar Public 
Conveyance, 1962 Ker LT 446: (AIR 1962 
Ker 341) and by the Supreme Court in 
Maharashtra State Road Transport Cor- 
poration v. Mangrulpir Joint Motor Ser- 
vice Co. (P.) Ltd, ATR 1971 Sc 1804, 
that the relevant date, with reference to 
which the relative qualifications and 
merits of the rival applicants have to 


.be evaluated is the date on which the 


Regional/State Transport Authority takes 
up the subject for consideration and not 
hence the 
said ruling require reconsideration. The 
Division Bench considered that there 
was prima facie force in the said conten- 
tion and hence referred these cases to ` 
a Full Bench so that there may be an 
authoritative pronouncement on the 
question. 


3 The particulars to be contained in 


‘an application for a stage carriage per- 


mit have been specified in Section 46 o 
the Motor Vehicles Act, 1939 (hereinafter 


. called the Act). That section reads: 


“An application for a permit in res- 
pect of a service of stage carriages or to 
use a particular motor vehicle as a stage 
carriage (in this Chapter referred to as 
a stage carriage permit) shall, as far as 
may be, contain the following particulars, 
namely:—— : 

(a) the route or routes or the area or 
areas to which the application relates; 

(b). the number of vehicles it is pro- 
posed to operate in relation to each route 
or area and the type and seating capa- 
city. of each such vehicle; i ; 
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(c) the minimum and maximum num- 
ber of daily trips proposed to be provid- 
ed in relation to each route or area and 
the time-table of the normal trips; 

Explanation— For the purposes of this 
section, Section 48 and Section 57, ‘trip’ 
means a single journey from one point 
to another, and every return journey 
shall be deemed to be a separate trip. 

(d) the number of vehicles intended to 
be kept in reserve to maintain the ser- 
vice and to provide for special occasions? 

(e) the arrangements intended to be 
made for the housing and repair of the 
vehicles, for the comfort and conveni- 
ence of passengers and for the storage 
and safe custody of luggage; 

(f) such other matters as may be pre- 
scribed.” 

4. It would be seen that there is no- 
thing in clauses (a) to (e) which renders 
it obligatory for the applicant to furnish 
in the application particulars of the vehi- 
cle proposed to be used for the stage 
carriage service. But, the rule-making 
authority is empowered under clause (f) 
to prescribe additional matters in res- 
pect of which also particulars should be 
furnished in an application for stage 
carriage permit. Rule 175 of the Kerala 
Motor Vehicles Rules, 1961 reads: 


“Every application for a permit shall 
be in one of the following Forms:— 

(a) in respect of a particular stage car- 
riage: in Form P.S.P.A. 

(b) in respect of a service of stage car- 
riages:in Form P.5.S.A. 

(c) in respect of a particular contract 
carriage: in Form P.Co.A. 

(d) in respect of a private carrier: in 
Form P.C.A. 

(e) in respect of a public 
Form P.U.A. 

(f) in respect of a temporary permit: in 
Form P.T.A. 

(g) in respect of any vehicle to be used 
for the transport of persons otherwise 
than for hire or reward: in Form P.T.V.A. 

(h) in respect of a special permit un- 
der Section 63 (6): in Form S.P.A.” 
Admittedly, the cases before us are co- 
vered by clause (a) of these rules and, 
hence, the application for the stage car- 
riage permit has to be made in Form 
P.S.P.A. The requirements as to parti- 
culars indicated in the form have to be 
read as having been prescribed by the 
rule itself within the meaning of cl. (£) 
of Section 46 of the Act— see Maharash- 
tra State Road Transport Corporation v. 
Babu Goverdhan Regular Motor Service 
Warora, AIR 1970 SC 1926, 


carrier: in 
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5. It was strongly contended before 
us by counsel appearing on behalf of 
the respondents that a mere perusal of 
the Form P.S.P.A. and more particularly 
items 6 to 8 contained therein, is suffi- 
cient to show that an applicant for a 
stage carriage permit has to mention in 
the application itself the ‘registration 
mark’, ‘type’, ‘seating capacity’ and 
‘maximum laden weight’ of the vehicle, 
On this basis it is argued that it is man- 
datory under Section 46 read along with 
Rule 175 (a) that the particualrs of the 
vehicle proposed to be put on the road 
should be furnished by an applicant in 
his application for the grant of the per- 
mit. This argument, however, overlooks 
the significant fact that item 16 contain- 
ed in the very same form (P.S.P.A.) con- 
templates that an applicant may nof 
have obtained possession of the vehicle 
on the date of the application and hence 
may not be in a position to furnish the 
aforesaid particulars, Item 16 of the 


form reads: 
“I/We have come in possession of the 
vehicle of............ I/We have not yet 


obtained possession of the vehicle and 
I/We .understand that the permit will not 
be issued until I/we have done so and 
have produced the certificate of registra- 
tion.” 


In this context reference may also be 
usefully made to Rule 186 which reads: 


“186 (1). No permit shall be issued 
until the registration mark of the vehi- 
cle to which it relates has been entered 
therein. i 


(2) When the applicant is unable to 
produce the certificate of registration on , 
the date of his application for the per- 
mit, owing to the fact that he is not on 
that date in possession of the vehicle 
duly registered, or for some other rea- 
son, the applicant shall within one month 
of the sanctioning of the application by 
the Regional or State Transport Author- 
ity, or such longer period or periods not 
exceeding: four months in the aggregate 
as the authority may specify, produce 
the certificate of registration of the vehi- 
cle before that authority in order that 
the particulars of the registration mark 
may be entered in the permit. In the 
event of any applicant failing to produce 
the certificate of registration within the 
the Transport Au- 
thority, the authority may revoke its 
sanction of the application, 


(3) The power vested in the Regional 
or State Transport Authority under 
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sub-rule (2) shall also be exercised by 
its delegate in respect of orders passed 
under the delegated powers,” 

In our opinion, sub-rule (2) extracted 
above makes it very clear that it is legal- 
ly open to the Regional/State Transport 
Authority to sanction the grant of per- 
mit to an applicant even in a case where 
the applicant was not, on the date of his 
application for the permit, in possession 
of the vehicle duly registered and was, 
on that account or for some other rea- 
son, unable to produce the certificate of 
registration on the date of his application 
for the permit. In such cases, the appli- 
cant should produce the certificate of 
registration of the vehicle before the 
Regional/State Transport Authority with- 
in one month of the sanctioning of the 
application by such authority or such 
longer period or periods not exceeding 
four months in the aggregate as the 
authority may specify. We entertain no 
doubt that the provisions contained in 
Rule 175 (a) (inclusive of the contents of 
the Form P.S.P,.A.) and Rule 186 have to 
be read together. On such a combined 
reading it becomes clear that there is no 
mandatory obligation cast on an appli- 
cant for the grant of a stage carriage 
permit to furnish in his application the 
particulars of the stage carriage vehicle 
proposed to be used by him for operat- 
ing the service in the event of the per- 
mit being granted in his favour. It will 
not, therefore, be legally right or proper 
to treat as invalid an application for a 
stage carriage permit which does not 
contain particulars of the vehicle pro- 
posed to be used or to disqualify or 
supersede an applicant, who is otherwise 
found suitable for the grant of a permit, 
merely on the ground that he had not 
furnished in the application the particu- 
ke of the vehicle owned or possessed by 


6. It is now well settled that the rele- 
vant point of time, with reference to 
which the qualifications of rival appli- 
cants for a permit should be evaluated, 
is the date on which the Regional/State 
Transport Authority takes up the subject 
for final consideration and not any an- 
terior or subsequent date. In Cannanore 
Dist. Motor Transport Employees’ Co- 
operative Society Ltd. v. Malabar Public 
Conveyance, 1962 Ker LT 446: (AIR 1962 
Ker 341) (FB), M, S. Menon, C., J. sum- 
med up the legal position as follows:— 


“We have come to the conclusion that 
the date that is material is the date on 
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which the Regional Transport Authority 
deals with the application. The earlier 
date—the date of the application— may 
not be in the public interest which as 
is evident from S. 47 of the Motor Vehi- 
cles Act, 1939, is the important and para- 
mount consideration in these matters.” 
The same view has been expressed by 
the Supreme Court in Maharashtra State 
Road Transport Corporation v. Mangrul- 
pir Joint Motor Service Co, (P.) Lid, 
AIR 1971 SC 1804. Therein the Supreme 
Court observed thus: 


“The High Court was in error on the 
second question in holding that the Re- 
gional Transport Authority would have 
to consider the respective qualifications 
of the applicants as on ‘the date of their 
applications and not as on the date of 
the actual consideration by the Regional 
Transport Authority of the applications 
for the grant of permit.” 

As repeatedly pointed out in the various 
decisions of the Supreme Court and th 
High Courts, the paramount consideration 
that should weigh with the Regional/ 
State Transport Authority in taking 

decision regarding the grant of a stag 
Carriage permit is the advancement o 
public interest. Such decision will have 
to be reached by the authority on a com- 
parative evaluation of the qualifications 
possessed by the various applicants as 
on the date of consideration of the sub- 
ject by it. If, on the date of consideration 
of the applications, an applicant is foun 
to be possessed of a vehicle of the re- 
quired specifications regarding its model, 
seating capacity etc. and if in respect of 
other matters he is found to be possessed 
of better qualifications than a rival ap 
plicant who might have furnished the 
particulars of his vehicle in his applica- 
tion itself it will not be in the public 
interest and, hence, also legally not 
right to overlook the superior claims of 
the former and prefer the latter for the 
grant of the permit merely on the ground 
of his having furnished in his application 
particulars of his vehicle. As already ob- 
served by us, an application for the grant 
of a stage carriage permit cannot be 
treated as invalid merely on the ground 
that it does not contain particulars of 
the vehicle proposed to be used for the 
service nor can the applicant be disquali- 
fied or excluded from consideration on 
the said ground. If all other qualifica- 
tions are equal as between the two ap- 
plicants'one of whom had furnished in 
his application the particulars of his vehi- 
cle and the other had furnished such 
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-\particulars only at a later ‘stage before 

the matter was taken up for considera- 
tion by the Regional/State Transport 
Authority and the vehicle offered by the 
latter is found to be of a later model and 
better quality (providing better comforts 
for the passengers) than the vehicle of- 
fered by the former, the Regional/State 
Transport Authority will be perfectly 
justified in taking the view that it will 
be in the public interest to grant the 
permit to the applicant who has .offered 
the better vehicle (see Ikram Khan v. 
State Transport Appellate Tribunal, AIR 
1976 SC 2333). However, if in such a case 
the vehicles offered by both the appli- 
cants are found to be substantially of 
the same type, quality, model etc. and 
if in respect of other matters both the 
applicants are equally qualified it will 
be open to the Regional/State Transport 
Authority in its discretion to prefer for 
the grant the applicant who had furnish- 
ed the particulars of his vehicle in the 
application itself treating the said cir- 
cumstance as a ground for tilting the 
balance as between the two persons 
whose qualifications are equal in all 
other’ respects. 


7. With respect, we hold that the ob- 
servations to the contrary contained in 
Vypeen Transport Corporation (P.) Ltd. 
v. State Transport Appellate Tribunal, 
Trichur, 1960 Ker LT 1058: (AIR 1961 
Ker 77), cannot be regarded as correct 
law. 


8. Having resolved the common ques- 
tion of law arising in these cases we 
shall now proceed to deal with the facts 
of each case separately and record our 
conclusions on the merits of the conten- 
tions put forward by the parties, 


O. P. No. 234 of 1979: 


9. The petitioner is a new entrant to 
the field of stage carriage operation. In 


response to a notification published by- 


the Regional Transport Authority, Tri- 
chur inviting applications for the grant 
of two pucca permits on the route Ka- 
dangode-Chavakkad the petitioner and 
five other operators including respon- 
dents Nos. 3 and 4 filed their applications, 
The Regional Transport Authority, Tri- 
chur considered the subject on 24-7-1978 


and passed the order Ext. Pl granting. 
petitioner i 


one permit each to the writ 
and the 4th respondent. Among the six 
applicants the petitioner as well as re- 
spondents Nos. 3 and 4 were all new 


' ‘entrants. The. ground stated by the Re- 


gional. Transport Authority for. prefers 
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ring the 4th respondent is that he was 
an existing operator on the route and 


the petitioner was. preferred for the 
grant of the second permit on the ground 
that he had offered a later vehicle than 
respondent No. 3. 

. 10. Another operator, who figured as. 
the third applicant before the Regional 
Transport Authority, filed an appeal be- 
fore the State Transport Appellate Tri- 


bunal. The Appellate Tribunal took note 


of the fact that while respondents Nos, 
3 and 4 had furnished in their applica- 


tions particulars of the vehicles which 
they proposed to put on the road, the 
writ petitioner had not specified any 


vehicle in his application and had pro- 
duced the registration certificate of a 
1978 model bus only at the time of con- 
sideration of the matter by the Regional 
Transport Authority. Relying on the 
ruling in Vypeen Transport Corporation’s 
case, 1960 Ker LT 1058: (AIR 1961 Ker 
77), the Appellate Tribunal confirmed 
the finding entered by the Regional 
Transport Authority that in view of tha 


‘fact that the 4th respondent was an 


existing operator on the route on the 
strength of a temporary permit he was 
entitled to be preferred for the grant of 
one permit, especially since he had spe- 
cified a 1977 model bus in his application, 
Then it proceeded to consider the rela- 
tive merits of the petitioner and the 3rd 
respondent. In regard to the said matter, 
the Regional Transport Authority held 
that as between the petitioner who had 
not specified any vehicle in his applica- 
tion, and the 3rd respondent who had 


specified a 1978 model bus in his appli- 


cation itself and had all along kept it 
available for use on the route, the 3rd 
respondent was entitled to preference 
since in respect of all other matters these 
two applicants were- equally qualified. 
The qualifications possessed by both the 
applicants as on the date of considera- 
tion of the subject by the Regional 
Transport Authority had been found to 


.be equally balanced (both the petitioner 


as well as the 3rd respondent had offer- 


` ed 1978 model buses for use on the road). 


In these circumstances, on an applica- 
tion of the legal principles explained by 
us above, it cannot be 


ed illegally in preferring the 3rd respon~ 
dent for the grant of the permit for the 
reason that he had mentioned the parti- 


_culars of the vehicle in his application 
itself using the -said circumstance as a- 
factor. for tilting. the ‘balance, There- are, 


said that the. 
State Transport Appellate Tribunal act- 
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therefore, no for interference 


grounds 


with the judgment of the State Trans- 


port Appellate Tribunal evidenced by 
Ext. P3. The original petition according- 
ly fails and it is dismissed but, im the 
circumstances, without any order as to 
costs. 

O. P. No. 1548 of 1979: 

11. In response to a notification under 
Section 57 (2) of the Act published by 
the Regional Transport Authority, Quilon 
inviting applications for the grant of a 
pucca permit on the route Kottiyam- 
Mammoottilaxadavu via Chinnakkada 
and Chamakkada‘the writ petitioner and 
seven others including the Ist respon- 
dent submitted their applications in Au- 
gust, 1977. Subsequently an erratum no- 
tification was published by the Regional 
Transport Authority on 1-11-1977 recti- 
fying some error in the original notifi- 
cation. The Regional Transport Author- 
ity considered the applications on 27-12- 
1977 and passed the order Ext. P1 grant- 
ing the permit to the petitioner herein 
on the ground that he had experience in 
operating temporary service on the route 
for a week and had offered a 1977 model 
bus with 55 seats. It was contended ‘by 
the appellant (ist respondent herein) be- 
fore the Appellate Tribunal that the ap- 
pellant had specified in his application a 
1977 model bus KLU 3195 while the peti- 
tioner herein had not furnished in his 
application the particulars of any vehi- 
cle and since in all other respects the 
appellant was equally qualified when 
compared to the petitioner herein the 
Regional Transport Authority had acted 
illegally in preferring the petitioner for 
the grant of the permit. It was further 
contended by the ist respondent herein 
before the Appellate Tribunal that the 
experience gained on the route by the 
petitioner by the operation of a tempo- 
rary service for a period of one week 
from 17-11-1977 after the publication of 
the erratum notification was in a va- 
cancy created for that purpose by his 
brother the 2nd applicant who was op- 
erating a temporary service on the. route 
and that this collusive arrangement 
should not have been countenanced by 
the Regional ‘Transport ‘Authority as 
furnishing a ground of preference. The 
Appellate Tribunal found that the peti- 
tioner herein had secured his vehicle 
only on 17-11-1977 subsequent to the 
publication of the 


_ said substitute temporary permit - was 
_ granted lent some credibility to the -alle- 
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and the circumstances under which the - 
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-gation -put forward by the appellant that 


there had been some collusive arrange~' 
ment to enable the petitioner to acquire 
a nominal experience qualification be- - 


. fore the date of consideration of the ap- 


plications by the Regional Transport Au- 
thority. The Tribunal was, therefore, 
not inclined to take into account the one 
week’s experience claimed on the route 
by the petitioner as affording a ground 
or justification for preferring him. It 
further held that since the vehicle of- 
fered by the 1st respondent was only a 
1977 model bus he could not claim any 
preference over the 1st respondent who 
had also offered a 1977 model bus and 
had specified its particulars even in the 
application filed by him. In this view the 
Tribunal set aside the order of the Re- 
gional Transport Authority and granted 
the permit in favour of the Ist respon- ' 
dent. i 


12. Having given the matter our an- 
xious consideration we do not think any 
interference is called for with the finding 
recorded by the Tribunal that the. short 
experience of one week claimed on the 
route by the petitioner by operating a 
substitute temporary permit in a vacancy 
created for that purpose by his brother 
deserved in the circumstarices of the 
case, only to be ignored and that both 
the petitioner as well as the ist respon- 
dent were equally qualified in all res- 
pects including the model of the vehicles 
offered by them and that the fact that 
vehicle offered by the petitioner had a 
slightly larger seating capacity was not 
of any material consequence. Since all 
the qualifications possessed by the peti- 
tioner and the 1st respondent were found 
to be substantially equal the Tribunal 
was justified in preferring the Ist respon- 
dent for the grant on the ground that 
he had mentioned the particulars of the 
vehicle in his application itself whereas 
the petitioner had acquired the vehicle 
only on 17-11-1977, shortly before the 
meeting of the Regional Transport Au- 
thority. There is, therefore, no ground 
for any interference with the impugned 
decision rendered by the State Transport 
Appellate Tribunal. This writ petition 
will, accordingly, stand dismissed but, in 
the circumstances, without any order as 
to costs. T 


O. P. No. 1749 of 1979: 


13. Pursuant to a’ notification | issued 
by the ‘Regional Transport. Authority, 


‘Trichur under Section 57. (2) of the’ Act 


inviting applications for the grant of a 
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Stage carriage permit on the route Tri- 
chur-Mannamangalam the petitioner sub- 
mitted his application on 27-9-1976. He 
had at that time in his possession a 1972 
model bus KLH 109 and he gave the par- 
ticulars of the said bus in his application. 
He stated also in the application that 
he was prepared to put on the route a 
later model bus. The 4th respondent, who 
was another applicant for the same per- 
mit, had furnished in her application the 
particulars of a 1976 model bus KRE 
4462 owned by her. Besides the peti- 
tioner and the 4th respondent there were 
two other applicants also for the permit, 
The Regional Transport Authority con- 
sidered the applications at its meeting 
held on 27-4-1978 and passed the order 
Ext. P§ granting the permit to the peti- 
tioner, the ground of preference men- 
tioned as between the petitioner and the 
respondent being that the petitioner had 
offered the latest model vehicle. It may 
be stated at this juncture that the peti- 
tioner had mentioned in his application 
the particulars of a 1972 model bus and 
he had subsequently submitted a repre- 
sentation before the Regional Transport 
Authority in response to the notification 
published under Section 57 (3) of the 
Act stating that a latest model vehicle 
was available with him for being put on 
the route. 


14. The 4th respondent took up the 
matter in appeal before the State Trans- 
port Appellate Tribunal. The Appellate 
Tribunal found that even though the pe- 
titioner and the 4th respondent were both 
new entrants the 4th respondent had 
full sector experience on the route since 
she was operating a service on the basis 
of a temporary permit from January, 
1977 on the route Ayyanthole-Manna- 
mangalam and had also previously op- 
erated another temporary service for a 
short period from October, 1976 on an 
identical route on the strength of another 
temporary permit while the petitioner 
had no experience at all on the route. It 
was further noticed by _the Appellate 
Tribunal that in the applications for the 
grant of the permit filed by the parties 
the petitioner had specified only a 1972 
model vehicle whereas the 4th respon- 
dent has furnished particulars of a 1976 
model bus. In the opinion of the appel- 
late authority, the fact that subsequent- 
ly the petitioner acquired a later mode} 
vehicle three days prior to the considera- 
tion of the applications by the Regional 
Transport Authority and offered to use 
ta am tha ranta will not entitle the peti- 
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tioner to preference in view of the super- 
lor qualification possessed by the 4th 
respondent on the basis of her full sec~ 
tor experience. On this ground the ap- 
pellate authority set aside the order of 
the Regional Transport Authority and 
granted the permit in favour of the 4th 
respondent, It cannot be said that in 
arriving at the aforesaid conclusion the 
State Transport Appellate Tribunal has 
committed any error of law, and hence 
there is no ground justifying interfer- 
ence by this court under Article 226 of 
the Constitution, The original petition 
accordingly fails and it is dismissed but, 
in the circumstances without any order 
as to costs, 

O., P. No. 3242 of 1979: 


15. The writ petitioner was one of the 
applicants for the grant of a permit on 
the route Calicut~-Trichur via Parakadavu, - 
Kottakkal, Valancherry etc. The General 
Manager, Kerala State Road Transport 
Corporation, Trivandrum and one V, 
Madhavan Nair, Maya ‘Transport, Tri-~ 
chur had also filed applications for the 
grant of the said permit. The Regional 
Transport Authority, Malappuram con- 
sidered the matter at its meeting held on 
12-12-1977 and passed the order Ext. P3 
granting the permit to the Kerala State 
Road Transport Corporation, The reasons 
stated by the Regional Transport Author-~ 
ity were that the Kerala State Road 
Transport Corporation got seven marks 
while the other two applicants got only 
five marks each and further that the 
Kerala State Road Transport Corpora- 
tion has its offices at Kozhikode and Tri- 
chur and has also well-equipped work= 
shops at Edappal and Trichur and they 
have also offered a 1977 model vehicle 
KRT 6232 having a larger seating capa- 
city, The petitioner preferred an appeal 
before the State Transport Appellate 
Tribunal challenging the legality and 
correctness of the aforesaid decision 
taken by the Regional Transport Author- 
ity. The other disappointed applicant Sri 
V, Madhavan Nair also filed a similar 
appeal. The appellate authority dismissed 
those appeals by its judgment dated 20th 
September, 1979° Ex. P15. It was con- 
tended by the petitioner before the State 
Transport Appellate Tribunal that the 
Regional Transport Authority ought to 
have awarded four marks to it on account 
of its sector qualification. That conten- 
tion was, however, rejected by the Ap- 
pellate Tribunal by pointing out that 
since the petitioner had been already. 
awarded four marks for residence ofr 
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place of business it could not be given 


under the rules any additional marks for 


sector qualification. Another contention 
urged by the writ petitioner before the 
Appellate Tribunal was that it was the 
only applicant who had specified in its 
application the vehicle which it proposed 
to put on the route and the said fact en- 
titled it to preference over other appli- 
cants who had not furnished in their ap- 
plications particulars of their vehicles, 
Dealing with this contention, the Appel- 
late Tribunal pointed out that while the 
petitioner had mentioned in its applica- 
tion only a 1975 model vehicle the Kerala 
State Road Transport Corporation had 
mentioned in the covering letter sent 
along with its application that the Cor- 
poration was ready to put on the route 
a latest model vehicle as and when the 
permit was granted. It was further 
pointed out by the State Transport Ap- 
pellate Tribunal that at the time of con- 
sideration of the subject by the Regional 
Transport Authority the Kerala State 
Road Transport Corporation had offered 
to put a 1977 model vehicle KRT 6232 for 
service on the route. In the view of the 
State Transport Appellate Tribunal the 
petitioner was not entitled, under these 
circumstances, to any preference merely 
on account. of the fact that it had speci- 
fied a vehicle in its application. A fur- 
ther contention advanced by the peti- 
tioner that it was entitled to preferential 
consideration by reason of the fact that 
it was the sole applicant for a temporary 
permit on the route in question and had 
been granted a temporary permit was 
rejected by the Appellate Tribunal by 
stating that the paramount consideration 
which should weigh with the authority 
granting the permit is the interest of the 
general public, and adjudged by the re= 
lative qualifications of the two applicants 
it was clear that the interests of the pub- 
lic would be better served by the granf 
ef the permit in favour of the Kerala 
State Road Transport Corporation. On 
these grounds the Appellate Tribunal 
upheld the decision of the Regional 
Transport Authority and dismissed the 
petitioner’s appeal, 


16. There is no scope for any inter- 
ference with the aforesaid findings of 


fact entered by the Appellate Tribunal 


regarding the correctness of the award 
ef marks made by the Regional Trans- 
port Authority and the evaluation of the 
relative qualifications possessed by the 
petitioner and the 4th respondent. The 
view expressed by the Appellate Tribus 
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nal that when the qualifications were not 
equal the petitioner was not entitled to 
any preference merely on account of the 
fact that he had mentioned the particu- 
lars of a vehicle in the covering letter 
sent along with the application is fully 
in accordance with the legal position as 
explained by us earlier in this judgment. 
The decision of the Appellate Tribunal 
does not, therefore, call for any inter- 
ference by this court. The original peti- 
tion is accordingly dismissed but, in the 
circumstances, without any order as to 
costs, 


O. P. No. 3642 of 1979: 


17. The orders under challenge in 
this writ petition are the same as those 
which were impugned in O. P. No. 3242 
of 1979. The writ petitioner herein is Sri 
V. Madhavan Nair to whom reference 
has been made by us while dealing with 
O. P. No, 3242 of 1979. He was applicant 
No. 2 for the grant of a permit on the 
toute Calicut-Trichur via Parakkadavu, 
Kottakkal ete. Like the petitioner in 
O. P., No, 3242 the petitioner herein also 
had secured only five marks as against 
the seven marks awarded to the Kerala 
State Road Transport Corporation who 
was applicant No. 3. The Regional Trans- 
port Authority had further found that 
the Kerala State Road Transport Corpo- 
ration was better qualified than this writ 
petitioner as well as the petitioner in 
O. P. No. 3242 of 1979, since the Corpora- 
tion has offices at Kozhikode and Trichur, 
well-equipped workshops at Calicut, 
Edappal and Trichur, and had also offer- 
ed a 1977 model vehicle for being put on 
the route, It was for these reasons that 
the Corporation was preferred for the 
grant of the permit, Just like the peti~ 
tioner in O, P. No, 3242 this petitioner 
also preferred an appeal before the Ap- 
pellate Tribunal and both those appeals 
were heard and disposed of together by 
the order Ext. P2 dated 20th September, 
1979, the legality and validity of which 
we have already upheld while dealing 
with O. P, No. 3242 of 1979. For the 
reasons already stated by, us while deal- 
ing with O, P. No, 3242 of 1979 we reject 
the challenge raised by the petitioner 
against the orders evidenced by Exts, Pl 
and P2, This writ petition is also dismis- 
sed, The parties will bear their respec- 
five costs, 


G. VISWANATHA IYER, J.:~ 18. 
While I agree that all the writ peti- 
fions should be dismissed I wish, with 
respect, to make more plain my view on 
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the question of relevance of the mention 
of the vehicle in an application for a per- 
mit. No doubt the point of time for as- 
certaining the qualification for the grant 
of a permit is the time of the considera~ 
tion of the competing claims by the 
R.T.A. Section 46 of the Motor Vehicles 
Act. specifically provides for the mention 
of certain particulars and further pro- 
vides for mentioning such other matters 
as may be prescribed. ‘Prescribed’ means 
prescribed by the Rules. The forms are 
part of the Rules, The Act, Rules and 
Forms should be read together to under- 
stand the scheme of control of motor 
vehicles; see M. S. R. T. Corpn. v, B. G. 
R. M. Service, Warora (AIR 1970 SC 
1926) and M. S. R. T. Corpn. v. M. J. M. 
5. Co. (P.) Ltd. (AIR 1971 SC 1804). Rule 
175 of the Motor Vehicles Rules provides 
for the forms to be used for applying 
for a permit. The form relevant for a 
permit to a particular stage carriage is 
Form P.S.P.A. If one looks at that form 
it can be seen that columns 6, 7 and 8 
provide for furnishing particulars of 
Registration Mark, Type of Vehicle, seat- 
ing capacity and maximum laden weight 
of the vehicle. No doubt Column 16 as’ 
sumes that a person who has not yet ob- 
tained possession of the vehicles can also 
apply for a permit. If he comes into pos~ 
session of a vehicle pefore the applica- 
tions for a permit are taken up for con- 
sideration he may bring that fact to the 
notice of the transport authority. Rule 
186 (2) suggests that vehicle can be got 
possession of even after the order for 
the issue of a permit. If other qualifica- 
tions are equal, between competing ap- 
plicants a question may arise as to the 
principle to be followed in choosing one 
from among them. At that stage it will 
be a matter to consider whether an ap- 
plicant who has specified the vehicle ia 
his application itself cannot be considered 
to have a. better claim than an applicant 
who springs a surprise at the time of 
consideration that he has now come into 
possession of the vehicle. First of all 
there is not enough time to other com- 
peting operators to find’ out whether the 
statement that one of the applicants has 
come into possession of the vehicle is 
true, whether that vehicle is withdrawn 
from any other route causing inconveni- 
ence to the passengers who are served 
by that vehicle in that route, etc. If this 
eleventh hour offer is accepted the ob- 
fect of publication of application for a 
permit will cease to have a meaning. 


This. publication is done. to. invite. objec- 
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tions or representations, if any, against 
the claim put forward by an applicant- 
for a stage carriage permit, If the vehi- 
cle offered is being used in a particular 
route it will be open to the public and 
the other competing applicants to state 
what they have to say against that vehi- 
cle being withdrawn and the R.T.A, will 
be in a position to find out whether it 
will be in the public interest to grant 
permit to that vehicle in the new route, 
That opportunity will be denied if the 
particulars of the vehicle intended to be 
used are not mentioned and a surprise 
is sprung on all other applicants and the 
R.T.A, by mentioning a vehicle at the 
time of consideration of the applications 
alone, Further after the last date for 
filing the applications is over as each 
applicant may know who all have appli- 
ed and what type of vehicle is offered 
by the competing applicants in their ap- 
plications, any shrewd applicant may 
try to withdraw one of his later model 
vehicles plying in any other route and 
offer the same at the time of the consi- 
deration of the competing applications, 
A person who is operating in one or more 
routes with a number of vehicles of 
which one may be a new one may be 
able to withdraw the latest model vehicle 
by replacing on some pretext that vehi- 
cle with an older one in that route and 
offer the same in the route for which 
applications are being considered. If the 
interval between the closing date for the 


application and the date of con- 
sideration by the’ R.T.A. is long, 
which is very often the case, a 


Competing applicant can acquire a new 
vehicle and offer the same for considera- 
tion for the new route. These are some 
of the tricks that can be adopted and are 
often resorted to by the bus operators. 
A difference of an year or so in. the make 
of a vehicle is nut such an important 
factor sufficient to prefer a later make 
offered at the consideration of the appli- 
cations. These being the various aspect 
of the case, though it may not be correc 
to say that an application in which th 












used are not mentioned, should not b 
considered, when other qualifications ar 
egual, if a person who has mentione 
the details of the vehcile in his applica- 
tion itself is preferred, the R.T.A. wi 
not be said to be acting illegally or with- 
out jurisdiction or against public inter 
est. In such circumstances such a prefer« 
ence if given cannot alone be a ground. 


for interference by the S.T.A.T.,. more 
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50 in an application under. Article 226 of 
the Constitution. The decision in Vypeen 
Transport Corpn. v. S.T.A.T. 1960 Ker 
LT 1058: (AIR 1961 Ker 77) only says 
that “An applicant who owns a bus has 
a better claim for permit than one who 
intends to acquire a vehicle. Needless to 
say that applicants who intend to pur- 
chase a vehicle after getting the permit 
deserve little consideration”. In the light 
of the Rule read with the form referred 
to above, it may not be correct to say 
that the applicant who mentions the 
vehicle in the application has to be pre~ 
ferred ignoring every other considera- 
tion. That decision, if understocd that 
way, may not be correct. But in consi- 
dering the claims of the competing appli- 
eants other qualifications being equal, 
the mention of the vehicle by an appli- 
cant in his application itself can tilt the 
case for a grant in his favour if that 
vehicle is good and road-worthy in ail 
material respects and if that is done by 
the R.T.A. there is no illegality or want 
of jurisdiction for the appellate court to 
interfere, much less for interference un- 
der Article 226 of the Constitution. 

19, Subject to the above observations 
I agree with the conclusions arrived at 
by Eradi J. in the above Original Peti- 
tions. 

ORDER OF THE FULL BENCH 

20. Leave to appeal to the Supreme 
Court is orally asked for. We do not 
think that any. substantial question of 
law of general importance arises, on 
which, in our opinion, a pronouncement 
by the Supreme Court is necessary. We 
decline to grant leave to appeal to the 
Supreme Court, 
Order accordingly, 
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FULL BENCH 
V. P. GOPALAN NAMBIYAR, C. J. 
. Vv. BALAKRISHNA ERADI AND 
G. BALAGANGADHARAN NAIR, JJ. 
‘ Smt. Pathummama Umma and another, 
Appellants v. The Special Tahsilar-cum- 
Land Tribunal & another, Respondents. 


* Writ Appeal No. 387 of 1876, D/- 4-10- | 


1979," 

‘Kerala Land Reforms Act (1 of 1964}, 
Sections 75 (2) (iv), 77 — Requisition to 
shift kudikidappu — Landholder only a 


"Against Judgment of Vadakkel. J. im 
ʻO. P. No. 5957 of 1975. 


EX/EX/C€101/80/SNV, 


I 


_ Pathummama Umma: v. Spl. Tahsildar 


EB. Ker, 125 
Co owner of site proposed for shifting 
of kudikidappu — He cannot seek aid of 
Land Tribunal to enforce requisition on 
kudikidappu Karan’s failure to comply 
with requisition — Words ‘belonging to 
him’ im Section 75 (2) (iv) — Interpreta- 
tion of — (interpretation of Statutes). 
Where on the date the requisition for 
shifting of the kudikidappu was made, 
the landowner was only a co-owner of 
the site proposed in the requisition for 
shifting of the kudikidappu, there being 
no compliance of the provisions of Sec- 
tion 75 (2), the landlord would not be 
entitled to invoke the aid of Land Tribu- 
mal under Section 77 (1) to enforce the 
requisition when the -kudikidappukaran 
failed to comply with the requisition. 
In such a case, it could not be said that 
it would be sufficient compliance with 
the requirement of Section 75 (2) if the 
landholder, who was only a co-owner in 
respect of the alternate site as on the 
date of issuamce of the notice requiring 
the Kudikidappukaran to shift, acquired 
full title to the property before the date 
on which the application under Sec. 77 
(1) is finally taken up for consideration 
by the Land Tribunal. (Paras 6 and 8) 


On ‘ʻa combined reading of Section 75 
(2) and Section 77 (1) it becomes clear 
that the scheme of those provisions is 
that a valid requisition by the land- 
holder in due compliance with the stipu- 
lations contained in Section 75 (2) and 
a failure on the part of the kudikidap- 
pukaran to comply with such a requisi- 
tion made by the landholder by a.regis- 
tered notice, within one month from the 
date of receipt thereof, are conditions 
precedent for entitling the landholder 
to invoke the Land Tribunal’s jurisdiction 
under Section 77 (1). In order that a 
requisition should be valid under Sec- 
tion 75 (2) the landholder should require 
the kudikidappukaran to shift to a new 
site “belonging to him”. It is plain on 
a reading of Section 75 (2) that under 
its scheme the landholder is conferred 
a right to require the kudikidappukaran 
to shift to a new site belonging to him 
only subject to his fulfilling the con- 
ditions specified in cls. (i) to (iv). The 
condition laid down inter alia by cl. (iv) 
is that the landholder shall transfer 
ownership and possession of the new 
site to the kudikidappukaran. This sti- 
pulation contained in clause (iv) is an | 
integral part of.the contextual setting in . 
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which the words “new site belonging to 
him” have been used by the legislature, 
Viewed in that setting the said expres- 
sion connotes only a new site in re- 
spect of which the landholder is legally 
capable of transferring to the kudikidap- 
pukaran ownership and possession. In 
other words, what is contemplated by the 
provision is that the landholder can re- 
quire the kudikidappukaran to shift only 
to an alternate site in respect of which 
he has the legal competence to transfer 
ownership and possession to the kudiki- 
dappukaran. It then follows that a pro- 
perty which does not exclusively belong 
to the landholder and over which he 
has only an undivided interest as a co- 
owner or a joint tenant cannot be re- 
garded as a site “belonging to him” for 
the purposes of this sub-section. 1975 
Ker LT 284, Approved. (Para 6) 

No doubt, generally speaking, it is not 
jurisprudentially correct to say that a 
co-owner of a property is not ifs owner, 
Every one of the co-owners has legal 
ownership over every part of the com- 
posite property. However, it is a sound 
principle of interpretation that if a word 
occurring in a statute is capable of be- 
ing understood in a narrow as also a 
broad sense the court has to look to the 
setting in which the word appears in 
order to ascertain the sense in which the 


legislature used the word. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2335 6 
1975 Ker LT 284 2, 9 


M/s. T. R. G. Warrier, K. Ramakumar 
and Sebasmen Davis, for Appellants; 
Advocate General, L, Gopalakrishnan 
Poti, for Respondents. 


BALAKRISHNA ERADI, J: — A short 
question concerning the interpretation 
of Section 75 (2) of the Kerala Land Re- 
forms Act, 1963 (hereinafter called the 
Act) arises for determination in this case, 
In view of the importance of the said 
question the Division Bench before which 
this appeal orginally came up for hear- 
ing referred the case to a Full Bench, 
and that is how matter has come up be- 
fore us. 


2. The writ appeal is against the deci- 
sion of our learned brother Vadakkel, J. 
allowing O. P. No. 5957 of 1975 filed 
by respondents Nos. 1 and 2 herein and 
quashing the order Ext. P3 passed by 
the Land Tribunal No, 11, Ponnani, By 
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the said order the Land Tribunal had 
allowed an application — O. A. No, 1212 
of 1971 — filed by the appellant herein 
under Section 75 (2) of the Act for shift- 
ing the kudikidappu -of respondents 
Nos. 1 and 2 from its existing site in 
R. S. No. 144/2 of Kadavanadu Amsom to 
another property comprised in R. S. 
No. 215/5 and 7A of Ponnani Nagaram 
Amsom. Admittedly the site of the 
existing kudikidappu of respondents 
Nos. 1 and 2 belongs to the appellant 
and the relief of shifting the same to 
the alternate sife described in the peti- 
tion was sought by the appellant on the 
ground that he bona fide required the 
property to construct a dwelling house 
for himself. The alternate site in R. S. 
No. 215/5 and 7A of Ponnani Nagaram 
Amsom to which the kudikidappu was 
proposed to be shifted, however, belong- 
ed jointly to the appellant and his bro- 
ther’s widow, one Pathavu alias Kun- 
himol, The appellant had thus only an 
undivided half right over that property 
but it was alleged that there, was an 
agreement entered into between himself 
and Kunhimol for transfer of the latter’s 
right in favour of the appellant and that 
pursuant thereto the property was in 
the sole possession of the appellant 
since 1970. The kudikidappukars, name- 
ly, respondents Nos. 1 and 2, opposed the 
application for shifting by contending 
that the plea of bona fide requirement 
put forward by the appellant was not 
true and that, in any event, the prayer 
for shifting could not be sustained since 
one of the vital conditions specified in 
Section 75 (2) of the Act, namely, thaf 
the new site offered to the kudikidap- 
pukaran should be one belonging to the 
person who seeks the relief of shifting, 
is not satisfied in this case. The Land 
Tribunal by its order evidenced by Ext, 
P3 dated 3lst October, 1975 rejected 
the aforesaid contentions raised by re- 
spondents Nos, 1 and 2 and allowed the 
appellant’s application for shifting. If 
accordingly directed that respondents 
Nos, 1 and 2 shall shift their kudikidappu 


‘ to the new site specified in the applica- 


tion within thirty days from the date 
of its order. Aggrieved by the said de- 
cision of the Land Tribunal respondents 


Nos, 1 and 2 filed O. P. No. 5957 of 1975 
before this court seeking to quash Exf, 
P3, the principal contention raised in 
the writ petition being that the Land 
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Tribunal had acted illegally and with- 
out jurisdiction in allowing the prayer 
for shifting notwithstanding the fact 
that the lamdholder who sought the re- 
lief of shifting had not complied with 
the mandatory requirement contained in 
Section 75 (2) that he must offer to the 
kudikidappukaran a new site !tbelong- 
ing to himself” in respect of which he 
was legally competent to transfer owner- 
ship and possession to the kudikidap-~ 
pukaran, Vadakkel. J., allowed the ori- 
ginal petition holding that since at the 
time when the requisition of shifting was 
made on the kudikidappukaran by the 
landholder as well as at the time of 
filing the application under Section 77 
of the Act the applicant for the relief of 
shifting (landholder) was legally entitl- 
ed only to a half share in the alternate 
site offered to the kudikidappukaran, 
there was no valid requisition as contem- 
plated by Sections 75 (2) and 77 of the 
Act and the application for shifting was, 
therefore, not maintainable. In coming 
to the said conclusion the learned Judge 
relied on the ruling of a Division Bench 
of this court reported in Gopalan v. 
Oommen, 1975 Ker LT 284. The order 
Ext. F3 was accordingly quashed by the 
learned Judge. While challenging the 
correctness of the decision so rendered 
by Vadakkel, J. the appellant contends 
that the ruling of the Division Bench in 
Gopalan’s case 1975 Ker LT 284, re- 
quires reconsideration and it is the said 
plea that has necessitated the reference 
of the case to a Full Bench. 


3. Sub-section (1) of Section 75 of 
the Act lays down that no kudikidap- 
pukaran shall be liable to be evicted 
from his kudikidappu except on the 
grounds specified in clauses (if to {ivj 
thereof. However, sub-section (2) con- 
fers on the landholder a right to re- 
quire the kudikidappukaran to shift the 
kudikidappu to an alternate site subject 
to the fulfilment of the conditions laid 
down therein. Im case the kudikidap- 
pukaran fails to comply with such re- 
quisition made by the landholder by a 
registered notice within a period of one 
month of such notice the land-holder is 
given a right under sub-section (1) of 
Section 77 to apply to the concerned 
Land Tribunal to enforce compliance 
with the requisition and to pass an order 
requiring the kudikidappukaran to shift 
the kudikidappu before a specified date, 
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4. At this stage it will be convenient 
to extract sub-section (2) of Section 75 
and sub-sections (1) to (3) of Section 77 
of the Act :— 


i "75. Kudikidappukaran to have fixity: 
d PEE ET i 


(2) Notwithstanding anything contained 
in sub-sec. (1), the person in possession 
of the land on which there is a home- 
stead or hut (hereinafter in this sub-sec- 
tion referred to as the landholder) in 
the occupation of a kudikidappukaran 
may, if he bona fide requires the land— 


(a) for constructing a building for 
his own residence or for the residence of 
amy member of his family including 
major sons and daughters; or 


(b) for purposes in connection with a 
town planning scheme approved by the 
competent authority; or 

(c) for any industrial purpose, re- 
quire the kudikidappukaran, to shift to 
a new site belonging to him, subject to 
the following conditions, namely :— 

(i) the landholder shall pay to the 
kudikidappukaran the price of the home- 
stead, if any, erected by the kudikidap- 
pukaran; 


(ii) the new site shall be fit for erect- 
ing a homestead and shall be within a 
distance of one mile from the existing 
kudikidappu; 

(iii) the extent of new site shall be 
the extent of the existing kudikidappu, 
subject ‘to a minimum of three cents if 
within the limits of a city or a major 
municipality, five cents if within the 
limits of any other municipality and ten 
cents if in any panchayat area or town- 
ship; 

(iv) the ‘landholder shall transfer 
ownership and possession of the new 
site to the kudikidappukaran and shall 
pay to him the reasonable cost of shift- 
ing the kudikidappu to the new site. 

Where the above conditions are com- 
plied with, the kudikidappukaran shall 
be bound to shift to the new site.” 


“77. Procedure to enforce shifting of 
kudikidappu in certain cases: (1) If the 
kudikidappukaran does not comply with 
the requisition made under sub-sec- 
tion (2) or sub-section (4) of Section 75 
by the person in possession of the land 
to shift to a mew site, such person may 
apply to the Land Tribunal having 
jurisdiction to entertain an application 
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under Section 80B in respect of the kudi- 
kidappu to be shifted, to enforce com- 
pliance with such requisitions: 

Provided that no application ander this 
sub-section shall be made without giving 
, the kudikidappukaran one month’s no- 
tice by registered post: 


Provided further that the Land Tri- 
bunal shal] not entertain any application 
under this sub-section in respect of a 

kudikidappu, if an order under sub- 
- section (3) of Section 80B allowing an 
application for the purchase of that kudi- 
kidappu has been passed and such order 
is in force. 


(2} The Land Tribunal, after such 
inguiey as it deems fit, and on being 
Satisfied that the applicant has complied 
with all the conditions mentioned in sub- 
section (2) or sub-section (4), as the case 
may be, or section 75, may pass an 
order requiring the kudikidappukaran to 
‘shift the kudikidappu before such dafe 
as may be specified in the order. 


(3) If the kudikidappukaran does nof 
shift the -kudikidappu before the date 
specified in the order under - sub-section 
{2), the Land Tribunal shall cause the 
kudikidappukaran to be evicted from the 
kudikidappu. 4 
The provision in sub-section (2) of Sec- 
tion 75 conferring on the land-holder a 
right to require the shifting of the kudi- 
kidappu subject to the conditions speci- 
fied therein is by way of an exception to 
the general rule laid down in sub-sec. (1) 
of the said section that no kudikidappu- 
karan shall be liable to be evicted from 
his kudikidappu except on the grounds 
specified in clauses (i) to (v) of the said 
sub-section. When due regard is had to 
the fact that the primary objec and 
purpose of the enactment is to confer 
fixity of tenure and immunity from evic- 
tion on tenants and kudikidappukars if 
: is obvious that any provision by way 
of exception which deprives a tenant or 


a kudikidappukaran of the right to fixity 


has to be given a strict construction. 
5.- The right conferred by sub-sec- 
tion (2) on a landholder who bona fide 
requires the land for any of the. purposes 
enumerated in clatses ‘(a) to (c) is to 
f require the kudikidappukaran fo shift 
to a new site belonging to him. Even 
where a landholder bona fide requires 
the land for any of the purposes specifi- 
eğ. in clauses (a) to- (c) he is given: a 
“right to require the kudikidappukaran to 
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- section. 
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shift to a new site belonging to him only 
subject to compliance with the condi- 
tions mentioned in clauses {i) to (iv): 
Of them it is clause (iv) that is material 
for our present purpose. - That clause 
requires that the landholder shall trans- 
fer ownership and possession of the new 
site to the kudikidappukaran and shall 
pay to him the reasonable cost of shift- 
ing the kudikidappu to the new «site. 
Sub-section (1) of Section 77 makes if 
clear that the right thereunder conferred 
on the landholder is to apply fo- the 
Land Tribunal to enforce the requisition 
made under sub-section (2) of Section 75 
im the event of failure on the part of 
the kudikidappukaran to comply with 
such requisition within a period of ona 
month from the date of receipt of a re- 


gistered notice containing such requisi= 


tion, 


6. On a combined reading of 
tion 75 (2) and Section 77 (1) it becomes 
clear that the scheme of those provisions 
is that a valid requisition by the landhol- 
der in due compliance with the stipula- 
tions contained in Section 75 (2) and 
failure on the part of the kudikidappu- 
karan to comply with such a requisition 
made by the landholder by a registered 
notice, within one month from the date 








invoke the Land Tribunal’s jurisdiction 
under Section 77 (1). In order that a 
requisition should be valid under Sec- 


aspect of bona fide requirement with 
which we are not concerned in this cas 
mn require the kudikidappukaran 

to shift to a new site “belonging to him”. 
The question for consideration is whe- 
ther a property, in respect of which. thae 


' Iandholder is a joint owner along with 
. some other person or persons and where- 


in he is entitled only to an undivided 
share can be said to be a site “belong- 
ing to him” for the purposes of this sub- 
It- was strongly contended on 
behalf of the appellant that a co-owner 
owns every part of the composite pros 


perty along with others and that he is 


as much as a owner of the entire pro< 
perty as any sole owner of a property 
is. In support of this argument reliance 


.was placed by- counsel on the observa- 


tions of the Supreme Court in Sri Ram 
Pasricha v. Jagannath, AIR 1976 SC 2335, 
and also on the following passage occur: 


1986 


ring in Chapter 8 (Ownership), para- 
graph 46 of ‘Salmond on J BESd DENIES. 
_ {13th edition) :— 


“As a general rule a thing is owned 
by one person only at a time, but dupli- 
cate ownership is perfectly possible. 
Two or more persons may at the same 
time have ownership of the same thing 
vested in them. This may happen in 
‘several distinct ways, but the simplest 
and most obvious case is that of co- 
ownership. Partners, for example, are 
co-owners of the chattels which con- 
stitute their stock-in-trade, of the lease 
of the premises on which their business 
is conducted, and of the debts owing to 
them by their customers. It is not cor- 
rect to say that property owned by co- 
owners is divided between them, each of 
them owing a separate part. It is an 
undivided unity, which is vested at the 


same time in more than one person...... 
The several ownership of a part 
fs a different thing from the co- 


ownership of the whole. So soon as 
each of two co-owners begins to own & 
part of the thing instead of the whole 
of if, the co-ownership has been dissolved 
{nto sole ownership by the process 
known as partition. Co-ownership in- 
volves the undivided integrity of what 
is owned.” 


No doubt, generally speaking, if is not 
jurisprudentially correct to say that a 
_ co-owner of a property is not its owner. 
Every one of the co-owners has legal 
ownership over every part of the com- 
posite property. However, it is a sound 
principle of interpretation that if a 
word occurring in a statute is capable of 
being understood in a narrow as also a 
broad sense the court has to look to the 
setting in which the word appears in order 
to ascertain the sense in which the legis- 
fature used the word. Thus, in inter- 
preting the words “new site belonging 
fo him” used in Section 75 (2) of the 
Act the court has to carefully consider 
the context and setting in which the 
expression has been used by the legisla- 
ture as well as the object and purpose 
underlying the particular provision. Tt 
is plain on a reading of Section 75 (2) 
that under its scheme the landholder is 
onferred a right to require the kudiki- 
dappukaran to shift to a new site belong- 
ing to him only subject to his fulfilling 
. 1980 Ker./9 VIII G—24 
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the conditions specified in clauses {i) to 
(iv). The condition laid down inter alia 
by clause (iv) is that the landholder 
shall transfer ownership and possession 
of the new site to the kudikidappukaran. 
This stipulation contained in clause (iv) 
is an integral part of the contextual 
setting in which the words “new site 
belonging to him” have been used by 
the legislature. Viewed in that setting 
the said expression can, in our opinion, 
connote only a new site in respect of 
which the landholder is legally capable 
of transferring to the kudikidappukaran 
ownership and possession. In other 
words, what is contemplated by the pro- 
vision is that the landholder can require 
the kudikidappukaran to shift only to 
an alternate site in respect of which he 
has the legal competence to transfer 
ownership and possession to the kudiki- 
dappukaran. It then follows that a pro- 
perty which does not exclusively belong 
to the landholder and over which he has 
only an undivided interest as a co-owner 
or a joint tenant cannot be regarded as 
a site “belonging to him” for the pur- 
poses of this sub-section. 


7. Inasmuch as sub-section (2) of 
Section 75 of the Act only empowers the 
landholder to require the kudikidappu- 
karan to shift to a new site “belonging 
to him” it is manifest that the landholder 
must possess the requisite capacity to 
effect a transfer of ownership and pos- 
session in respect of the new site as on 
the date on which the requisition is 
made. Otherwise if will not be a valid 
requisition. As already noticed, it is a 
condition precedent for invoking the 
Land Tribunal’s jurisdiction under Sec- 
tion 77 (1) of the Act that the land- 
holder should have served a valid re- 
quisition on the kudikidappukaran by 
notice despatched by registered post and 
there should have been a failure on the 
part of the kudikidappukaran fo comply 
with such requisition within a period of 
one month. In fact Section 77 (1) makes 
it clear that the application to be made 
thereunder to a Land Tribunal is one 
to enforce compliance with the requisi- 
tion made under sub-section (2) or sub- 
section (4) of Section 75 (we have nof 
referred to sub-section (4) of Section 75 
since it is not relevant for the purpose 
of this case). The making of a valid re- 
quisition on the kudikidappukaran in con- 
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formity with the provisions of Section 75 
(2) is thus a mandatory prerequisite for 
seeking relief from the Land Tribunal 
under Section 77 (1). The legislature 
has placed this beyond all doubt by ex- 
pressly providing in sub-section (2) of 
Section 77 that the Land Tribunal may 
pass an order requiring the kudikidap- 
pukaran to shift the kudikidappu only on 
its being satisfied that the applicant has 
complied with all the conditions men- 
tioned in sub-section (2) or sub-section 
(4), as the case may be, of Section 75. 


8. In the light of what we have stated 
above we see no force in the contention 
advanced by the counsel for the appellant 
that the notice served by him on the 
kudikidappukaran calling upon the latter 
to shift to the alternate site belonging 
jointly to himself and his deceased bro- 
ther’s wife was a valid requisition under 
Section 75 (2) of the Act. Equally un- 
tenable is the further argument advane- 
ed on the side of the appellant that it 
would be sufficient compliance with the 
requirement of Section 75 (2) if the 
landholder, who was only a co-owner in 
respect of the alternate site as on the 
date of issuance of the notice requiring 
the kudikidappukaran to shift, acquires 
full title to the property before the date 
on which the application under Sec- 
tion 77 (1) is finally taken up for con- 
sideration by the Land ‘Tribunal. We 
have already pointed out that the ser- 
vice of a valid requisition on the kudi- 
kidappukaran calling upon him to shift 
to an alternate site in respect of which 
the landholder has legal competence to 
transfer ownership and possession as on 
the date of issuance of the requisition 
is a mandatory prerequisite for claiming 
the relief of shifting of the kudikidappu 
under Section 77 (1). 


9. In Gopalan v. Oommen, 1975 Ker 
LT 284, a Division Bench of this court 
consisting of Govindan Nair, C. J. and 
Khalid, J. after a fairly detailed survey 
of the earlier rulings rendered by single 
Judges on the subject observed :— > 

“The wording of the section, sub-sec- 
tion (2) of Section 75, clearly and in an 
unambiguous language states that the 
applicant or the landlord, or to be more 
exact and to use the language of the 
section, the person in possession of the 
Jand on which the kudikidappu is situat- 
ed, may require the kudikidappukaran to 
shift to a new site belonging to him. BR 
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is, therefore, clear that the site to which 
the kudikidappukaran is required to 


shift is one that belonged to the person 
requiring him to shift. We see no re- 
ason either, from the subject or the con- 
text to read these words whose import, 
as we Said, is clear, in any other man- 
ner as not to give effect to the statutory 
provisions............... The proviso to sub- 
section (1) of Section 77 states that “no 
application under the sub-section shall 
be made without giving the kudikidappu- 
karan one month's notice by registered 
post”. The provision in condition (4) of 
Section 75 (2), to which we have already 
referred, that ‘the landholder shal] trans- 
fer ownership and possession of the new 
site to the kudikidappukaran’ and the 
proviso to Section 77 {1) that notices 
should be given ome month before the 
application is made under Section 77 (1) 
clearly indicate that the requisition 
should be to shift to a land belonging 
to the landlord and that he must be in 
a position to transfer ovmership and pos- 
session of that land”. 

We are in complete agreement with the 
above statement of the legal position. 


10. In the case before us, as on the 
date of the notice Ext. Pl (22-6-1972 
issued to the kudikidappukaran by 
landholder (appellant) under Section 75 
(2) of the Act the appellant had only a 
co-ownership right over the alternate 
site offered fo the kudikidappukaran. 
The petition for shifting of the kudiki- 
dappu was filed by the appellant before 
the Land Tribunal on 2nd July, 1972. 
Ext. P2 is a copy of that petition. In 
paragraph 3 thereof it is recited that the 
alternate site described in the schedule 
belonged jointly to the appellant and his 
sister-in-law Kunhimo] Umma. The ap- 
pellant gave evidence as P. W. 1 before 
the Land Tribunal on 20-12-1973. In his 
deposition he has stated that the alter- 
nate site offered by him to the kudiki- 
dappukaran is a property jointly owned 
by himself and his sister-in-law. It was 
only on 1st January, 1974 after the evi- 
dence was closed before the Land Tri- 
bunal that the appellant obtained a 
sale deed from his sister-in-law Kunhimof 
Umma and thereby acquired full pro- 
prietorship over the alternate site. Such 
being the facts the learned single Judge 
was perfectly right in holding that there 
was no valid requisition as contemplat- 
ed by Section 75 (2) read with the first 
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proviso to Section 77 (1) of the Act and 
that hence the application filed by the 
appellant before the Land Tribunal was 
not maintainable. 


11, The conclusion that emerges from 
the foregoing discussion is that the de- 
cision of the learned single Judge does 
not call for any interference and that 
this writ appeal is devoid of merits. This 
appeal is accordingly dismissed with 
costs, 

Writ appeal dismissed. 


AMR 1980 KERALA 131 
P. SUBRAMONIAN POTI AND 
KUMARI P. JANKI AMMA, JJ. 


Mary Kurian, Appellant v. T. T. Joseph, 
Respondent. 
M. F. A. No. 491 of 1978, D/- 14-9-1979. 


(A) Divorce Act (1869), Ss. 2, 18, 19 — 
Decree of nullity of marriage — Re- 
quirements -— Expression “resident of 
India” occuring in Sec. 2 — Meaning of 
— Indian employed abroad — Petition 
for decree of nullity of marriage filed 
while in India on leave — Maintainable. 


The two requirements for obtaining a 
decree of nullity of marriage are (1) The 
marriage had been solemnized in India 
and (2) the petitioner was resident in 
India at the time of presenting the peti- 
tion. . (Para 5) 

Where both husband and wife are 
Christians and their marriage took place 
in India and both are employed in Gulf 
Countries but while in India on leave the 
wife files a petition for a decree declar- 
ing the marriage null and void, the peti- 
tion could not be rejected on ground 
that her stay in India is temporary and 
therefore she is not a “resident of India” 
within the meaning of S, 2 of the Act, 

(Para 8) 

Any Indian citizen when he goes out of 
India to earn his livelihood need nof, as 
a rule, be taken to intend to settle down 
permanently in the land where he earns 
his bread. Normally that would not be 
the case. Where facts are proved which 
indicate that he has taken up the citizen- 
ship of a foreign country and has 
permanently settled down in such coun- 
try it may be said that there is no inten- 
tion to return to India, except perhaps 
as a visitor to this country. But in the 
generality of cases there is always the 
animus to revert to India at some time 
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of his or her life since remaining outside 
India is mainly wth a view to make his 
earnings which he may not be able to 
make with the same ease in this country. 
His home here continues to be his perma- 
nent home to which he looks forward to 


-as a place to spend his retired life and, 


quite often. his vacations. In fact during 
the periodical short visits that he may 
make to this country he is at home in his 
own surroundings. There is always the 
animus in him to treat his home in India 
as his permanent home to which he 
would be returning some day or other to 
spend the rest of his life. In such a case 
his stay at his home here in this country 
when he is on leave or on vacation can- 
not be said to be a casual stay or a 
temporary residence in the sense it is 
spoken of a person visting a hotel in a 
city and staying there for a while to en- 
joy the sights of the city. The duration of 
the stay may be immaterial, But the fact 
is that when he comes back to his coun- 
try and lives in his home it is not a 
easual stay by him here, During that 
period he is “residing in India’ within 
the meaning of the term, in the context 
in which it appears in Section 2. AIR 
1967 Ker 1 (FB). Disting. (Para 8) 


(B) Divorce Act (1869) Sec. 19 (1) — 
Decree for nullity of marriage — Impo- 
tency of husband — Proof — Modes of 
— Physician’s certificate that wife is vir- 
gin — Husband not offering himself for 
medical examination — Absence of coliu- 
sion between parties —- Inference of im- 
potency, held, justified. 


The burden of proving the plea of im- 
potency on the part of the husband is on 
the wife. Normally a mere averment by 
her that the husband is impotent may not 
be sufficient to find such impotency, 
Apart from medical evidence the other 
evidence in case of impotency could 
normally be that of the husband or 
wife, as the case may be, who has fail- 
ed to receive sexual attention from his 
or her partner, (Para 12) 


In divorce action suif for declaration 
of nullity of marriage the court has a 
duty to see that the parties have not 
come to court colluding together to ob- 
tain a decree. In a case where the court 
is convinced that there is no collusion 
between the husband and wife and the 
wife who has moved for a decree for 
nullity of marriage has placed her part 
of the case honestly before court the 
court may accept her case. Though the 
best evidence in such a case would be 


the evidence of medical examination of 
the respondent, when. in the absence of 
co-operation from the respondent-husband 
that is not available the court will not be 
wrong in proceeding to consider the case 
piving due weight to the oral testimony 
of the wife and if that appears to be ac- 
ceptable acting upon it. Where a wife 
alleges that her marriage has not been 
consummated due to impotency of the 
husband; her plea that she continues to 
be a virgin is supported by a certificate 
from a Gynaecologist and denying the 
charge of impotency the husband has not 
produced any evidence to contradict the 
wife’s plea nor offered himself for medi- 
cal examination, the inference that the 
husband did not have the capacity to 
consummate the marriage, and that he 
was impotent could be validly drawn. 
AIR 1968 Ker 129 and AIR 1966 Mad 155 


(FB) Rel, on. (Paras 15, 16) 
Cases Referred : Chronological Paras 
AIR 1968 Ker 129 15 


AIR 1967 Ker 1: 1966 Ker LT 454 (FB) 
5 


AIR 1966 Mad 155 (FB) 14 


George Varghese Kannanthanam, P. C, 
Joseph, Abraham Vakkanal and Kurian 
George Kannanthanam. for Appellants 
P. C. Chacko and P. Krishnamoorthy, for 
Respondent. 


SUBRAMONIAN POTI, J.: The par- 
ties to this appeal are a wife and husband 
governed by the Indian Divorce Act, 
1869. The parties are Christians. They 
were married on 22-6-1968. The marriage 
was solemnized at St. Thomas Catholic 
` Church, Payippad in Changanacherry 
Taluk, Kerala State. According to the 
wife who is the petitioner in the petition 
for a decree of nullity of marriage there 
was no consummation of the marriage by 
sexual intercourse. The wife is said to 
have attempted her best to induce her 
husband to have-such intercourse but at 
all times he had remained unresponsive. 
This is attributed to impotency of the 
husband. At the moment the husband 
and wife are both employed in the Per- 
sian Gulf countries. But of course they 
are not living together though at one 
time they resided together even there, 
According to the wife, even while they 
so resided together the marriage was 
not consummated. 

2. The plea that the respondent was 


impotent at the time of the marriage as. 


also at the time of the institution of the 
proceedings is recognised in Section 19 of 
the Indian Divorce Act as a valid plea in 
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support of a petition for a decree declar- 
ing the marriage null and void. That pro- 
vision is invoked by the petitioner in this 
case, 

3. The husband entered appearance 
and contested the petition. He admitted 
that the marriage had taken place, but 
according to him it had been properly 
consummated, and he had sexual inter- 
course with his wife. The ground of im- 
potency, it was said. was urged only as 
an excuse to support the petition. The 
petition itself was filed because of ill- 
feeling between the parties which arose 
due to certain circumstances. It was fur- 
ther contended by the husband that the 
petition itself was not maintainable as 
the petitioner was not a resident in 
India at the time of presentation of the 
petition. 

4, Two questions arose for considera- 
tion by the District Court before which 
the petition was moved by the wife 
Whether the petitioner was a resident in 
India at the time of filing the petition 
which is a necessary requisite for 
maintaining the petition and whether the 
husband was impotent at the time of the 
marriage and on the date of institution 
of the suit were the questions that arose 
for decision by the court below. On the 
first of these the court found that the 
petitioner was living in the Gulf coun- 
tries and it was on her return to her 
home here for temporary stay that she 
filed the petition. It was found by the 
court that the petitioner’s temporary 
stay would not take the case within the 
meaning of the term ‘resident in India’ 
in Sec. 2 of the Indian Divorce Act, In 
this view the petition was held to be not 
maintainable, The court also went into 
the merits and on that accepted the case 
of the petitioner that the husband was 
impotent. In view of the finding on the 
question of maintainability of the peti- 
tion, the petition was dismissed. This ap- 
peal is by the wife against that Judg- 
ment. 


5. Section 3 of the Indian Divorce Act 
which is the interpretation clause defines 
a District Court to mean— 


U antia in the case of any petition 
under this Act, the Court of District 
Judge within the local limits of whose 
ordinary jurisdiction, or of whose juris- 
diction under this Act, the husband and 
wife reside or last resided together.” 
There is no case that the husband and 
wife did not last reside together within 
the jurisdiction of the District Court of 
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Quilon and for that reason the petition 
is not maintainable before the District 
Court of Quilon. Therefore such a ques- 
tion does not arise for consideration in 
this case, Section 2 of the Indian Divorce 
Act runs as follows: 

"2. Extent of Act— This Act extends to 
the whole of India except the State of 
Jammu and, Kashmir. 

Extent of power to grant relief gene- 
rally — Nothing 
shall authorise any court to grant any re- 
lief under this Act except where the the 
petitioner or respondent professes the 
Christian religion, 

. and to make decrees of dissolution— 
or to make decrees of dissolution of 
marriage except where the parties to the 
marriage are domiciled in India at the 
time when the petition is presented, 

or of nullity 
or to make decrees of nullity of 
marriage except where the marriage 
has been solemnized in India and 
the petitioner is resident in India at 
the time of presenting the petition, 

or to grant any relief under this Act, 
other than a decree of dissolution of 
marriage or of nullity of marriage. ex- 
cept where the petitioner resides in India 
at the time of presenting the petition.” 
Evidently what is sought is a decree of 
nullity of marriage and the two require- 
ments are : (1) The` marriage had been 
solemnized in India and (2) the petitioner 
was resident in India at the time of pre- 
senting the petition. It is admitted that 
the marriage was solemnized in India. 
The petitioner and her husband were 
residents of India but they sought their 
fortunes in the Gulf States. In the case of 
those so employed it generally happens 
that they would be visting their homes 
occasionally on vacation or on leave, The 
petitioner in this case so visited her home 
and it was during such time as she was 
in India for that purpose that she filed 
the petition. Could it then be said that 
at the time of presenting the petition she 
was residing in India? Evidently the 
court below seems to take the view that 
she was not so resident. In coming to 
this conclusion reliance has been placed 
by the court below on a Full Bench deci- 


_ «sion of this Court in Poonen v. Rathi 


Varghese, 1966 Ker LT 454 : (AIR 1967 
Ker 1). -The court was there concerned 
‘with Section 3, clause (3) of the Indian 
Divorce. Act: In a petition filed for decla- 
‘ration of nullity of marriage the conten- 
‘ion: was taken in that case that the Dis- 
‘trict Court, Trivandrum had no jurisdic- 
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tion to entertain the petition. .The Trivan- 
drum Court was resorted to in that case 
on the averment that the permanent 
place of residence of the husband was 
Trivandrum and that according to the 
wife both of them last resided together 
at Trivandrum. The husband denied that 
his permanent place of residence was 
Trivandrum. According to him he had 
stayed in various places from time to 
time for the last 20 years and on most 
occasions he stayed in hostels attached to 
educational institutions, in hotels and 
boarding houses and occasionally with his 
parents who were living in various rent- 
ed houses in Trivandrum. Therefore, ac- 
cording to him, himself and his wife had 
not last resided together at Trivandrum 
so much so Trivandrum court had no 
jurisdiction, It is in the context of this 
that the meaning of the term ‘last resid- 
ed’ was considered by the Full Bench. 
The Full Bench laid down the following 
propositions : 

“1. to constitute “residence”, it is not 
necessary that the party or parties must 
have his or their own house: 


2. to constitute ‘residence’, the stay 
heed not be permanent; it can also be 
temporary, so long as there is animus 
manendi or an intention to stay for an 
indefinite period: 

3. “Residence” will not take in a casual 
Stay in, or a flying visit to a particular 
place; a mere casual residence in a 
place for a temporary purpose, with no 
intention of remaining, is not covered by 
the word ‘reside’: 


4. “Residence” connotes something 
more than “stay”; it implies some inten- 
tion to remain at a place, and not mere- 
ly to pay it a casual visit: 

5. aS emphasised by the Supreme 
Court, by staying in a particular place, 
in order to constitute “residence” the 
intention must be to make it his 
or their abode or residence, . either 
permanent or temporary: 

6. the expression “last resided” also 
means the place where the person had 
his last abode or residence permanent or 
temporary; 


7. where there has been residence to- 
gether of a more permanent character, 
and a casual or brief residence together, 
Courts have taken the view that it is 
only. the former . that can be considered 
“residence EEEE for determining the 
jurisdiction: 


8. the question as = whether a parti- 
cular person has chosen to make a parti- 


134 Ker, 


cular place his abode, is to be gathered 
from the particular circumstances of 
each case.” 

6. The respondent in this case seems 
fo have relied on the decision of the Full 
Bench in support of his case that resi- 
dence requires animus or “intention to 
stay for an indefinite period and a casual 
stay in or a flying visit to a particular 
place or a mere casual residence in a 
place with no intention of remaining 
there is not covered by the term 
“reside”, 


7. We must notice that every term 
has to be understood in the context in 
which it is used and. particularly in the 
context of association with other terms. 
In considering the definition of the term 
‘District Court’ in Section 3 (3) of the 
Indian Divorce Act the court was noft 
deciding the meaning of the term ‘resid- 
ing’ dehors the context in which it was 
used but only in the context in which it 
appeared in the definition. “Resided to- 
gether” denotes a concept different from 
the concept involed in the term ‘resides’, 
In Section 2 of the Act the requirement 
needed to seek relief under the Act is 
what is already indicated. Only in the 
ease of marriages solemnized in India 
could a decree for nullity be sought in a 
court in India. This may not be so in re- 
gard to decrees for dissolution of 
marriages. That relief could be granted 
even when the marriage is solemnized 
outside India if parties to the marriage 
are domiciles of India at the time the 
petition is presented. Besides solem- 
nization in India the requirement for 
seeking a decree for nullity of 
marriage is that the petitioner 
should be resident in India at the time of 
presenting the petition. If he is residing 
outside India at that time he or she can- 
not seek a decree for nullity of marriage, 

§& Any Indian Citizen when he goes 
out of India to earn his livelihood need 
not, as a rule, be taken to intend to 
settle down permanently in the land 
where he earns his bread. Normally that 
would not be the case. Where facts are 
proved which indicate that he has taken 
up the citizenship of a foreign country 
and has permanently settled down in 
such country it may be said that there 
is no intention to return to India, ex- 
cept perhaps as a visitor to this country. 
But in the generality of cases there is 
always the animus to revert to India at 
some time of his or her life since re- 
maining outside India is mainly with a 
view to make his earnings which he may 
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not be able to make with the same ease 
in this country. His home here conti- 
nues to be his permanent home to which 
he looks forward to as a place to spend 
his retired life and, quite often, his 
vacations. In fact during the periodical 
short visits that he may make to this 
country he is at home in his own sur- 
roundings. There is always the animus 
in him to treat his home in India as his 
permanent home to which he would be 
returning some day or other to spend 
the rest of his life here. In such a c 
his stay at his home here in this coun 
try when he is on leave or on vacation 
cannot be said to be a casual stay or a 
temporary residence in the sense w 
speak of a person visiting a hotel in a 
city and staying there for a while to en- 
joy the sights of the city. The duration 
of the stay may be immaterial. That 
must necessarily depend upon the avail- 
ablity of leave or vacation. But the fact 
is that when he comes back to his coun- 
try and lives in his home it is not 






















“residing in India” withi 
the meaning of the term. In the ee 
in which the term appears. this we feel, 
is the scope of the expression ‘resides 
in India at the time of presenting th 
petition’. In this view we are of the opi 
nion that the District Judge was in 
error in dismissing the petition on the 
ground that the petitioner was not a 
resident in India on the date of presen- 
tation of the petition. 

9. That leads us to consider the ques- 
tion of impotency of the husband who 
has been found by the court below to 
be so. Though so found the finding is 
attacked in appeal by the respondent to 
support the decision of the court 
below dismissing the petition, Ac- 
cording to him the case of 
the Sunne, even if believed, would 
not be sufficient to prove a 
case of impotency of the husband. The 
mere fact that the husband has been 
unresponsive to the overtures of the wife 
may not be sufficient to call the husband 
impotent. According to the husband it 
must be further shown that he would be 
unresponsive to all and in all circumstan- 
ces and frigidity as against the female sex 
as a whole alone can be said to con- 
stitute impotency of a nature to justify 
a wife seeking a decree of nullity. For 
this, according to the respondent, there 
is no proof in the case. 

10. The evidence in the case indi- 
cates that the petitioner was taken to 
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the residence of her husband on the very 
night of the marriage. This was at 
Ranni. In her evidence as P. W. 1 she 
has given the details as to the happen- 
ings during the first night. According to 
her though they slept in the same bed- 
room, her husband did not share the 
same bed and he showed no interest in 
her. The next day the respondent left 
for Kuwait through Bombay without 
taking his wife with him. He seems to 
have stayed at Bombay for sometime and 
then left for Kuwait. She would also 
say that there was subsequent occasion 
aiso when they could have consummat- 
ed the marriage, but still] consummation 
did not take place. The respondent is 
said to have returned to India, Then the 
petitioner obtained an employment in 
the Middle East country. She took the 
respondent also to that country to find 
some employment for him and during 
that time though they lived together 
there was no inclination on the part of 
the respondent to have sexual inter- 
course with the wife. On the other hand. 
despite the best efforts of the wife, he 
is said to have repulsed her and exhibited 
reluctance to have any sexual inter- 
course with her. Though the respondent 
had entered appearance in the case, the 
petitioner, P. W. 1, was not cross-ex- 
amined by his counsel. During part of 


the chief examination counsel for the 
respondent was actually present in 
court. 


11. Besides her own evidence the 
petitioner has attempted to support the 
plea of impotency by examining Dr. 
Nirmala Venugopal, who is a Gynaeco- 
logist in the Medical Trust Hospital, 
Cochin. Ext. Al is the certificate issued 
by Dr. Nirmala Venugopal to the peti- 
tioner. The certificate showed: 


“Hymen intact. Does not allow a two 
finger vaginal examination so in all pro- 
bability the marriage has not been con- 
summated.” 


Evidently the case of P. W. 1 that she 
continues to be a virgin is supported by 
the certificate and the evidence of 
P. W. 2, the Doctor who issued Ext. P 1. 
P. W. 2 has been cross-examined. But 
no circumstance has been brought out 
to discredit her evidence. There is no 
proper exuse pleaded for not cross-ex- 
amining the petitioner. Notice on the 
main petition had been served on the 
respondent prior to the date of hearing, 
3-9-1977. But on 3-9-1977 the respondent 
did not enter appearance. Therefore the 
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respondent was declared ex parte. Of 
course, no evidence had been taken at 
that time. On 5-9-1977 the respondent 
applied to set aside the ex parte and 
this was considered and disposed of by 
an order dated 1-10-1977 the date to 
which the case had been posted. The 
court, in a very elaborate order, gave 
reasons for refusing to set aside the ex 
parte order. But that did not materially 
affect the respondent. That was because 
the court also observed that under 
O. IX R. 7 of the Code of Civil Proce- 
dure the setting aside of the ex parte 
order was necessary only if defendant 
desired to be relegated to the position 
as on the previous hearing date. His 
right to take part in the further pro- 
ceedings was not affected. That means 
that in the case before the court the re- 
spondent could take part in the further 
proceedings. Since the trial had not com- 
menced earlier virtually the respon- 
dent had no cause for grievance, In her 
chief-examination P. W. 1 specifically 
mentioned that she had come on leave 
for 7 days spending about Rs. 6000/- for 
travel and that she had to reach back 
{to) her office by 8-10-1977. She said 
that she had no further leave. Despite 
this counsel for the respondent, though 
present during her chief-examination, 
absented himself without indicating any 
reason, when she was to be cross-ex- 
amined. Even if there was some incon- 
venience that day he could have moved 
the court to permit him to cross-examine 
the petitioner before 7th. That would 
not have prejudiced the petitioner. On 
5-11-1977 the Advocate for the respon- 
dent moved a petition, I. A. 1310 of 1977. 
praying that he may be permitted to 
cross-examine the petitioner, that for 
that purpose she may be directed to ap- 
pear in court and that he may be given 
3 months’ time to examine his party. The 
significant fact about this petition is that 
there is no relevant reason indicated as 
to why on 1-10-1977 the petitioner was 
not cross-examined or why before she 
left India motion was not made to direct 
her to appear for her cross-examination. 
The only averment, seen in para 2 of 
the petition, is that the counsel was not 
able to cross-examine: 

(This matter being in Malayalam we 
regret that we have to omit it here as 
we have no facilities for printing 
Malayalam —Ed). 

Naturally the request made to court to 
direct the petitioner to be present again. 
was objected to by the petitioner by a 
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petition filed in court on 17-11-1977, 
There she mentioned that she was al- 
ways ready to be cross-examined but 
the counsel did not co-operate, and fur- 
ther she could have been called upon to 
appear prior to her return particularly 
when she had said that for a fresh ap- 
pearance she would have to spend Rup- 
ees 6000/- to come to India. Further she 
gaid that she was prepared to appear in 
ease her costs for travel, namely, 
Rs. 6000/- was paid by the respondent, 
She said that she may not be asked to 
spend another sum of Rs. 6000/- for no 
fault of hers. Her stand was evidently 
reasonable and the respondent appears 
to have been not ready to offer her the 
costs of travel to enable her to appear 
in the case. The court did not accede to 
the request of the respondent. The re- 
spondent did not appear fo examine 
himself. The respondent could have 
made available the certificate of a com- 
petent medical expert as to his potency. 
He could have offered himself for ex- 
amination by a Medical Board. He had 
certainiy a duty to rebut the evidence 
that had been adduced by the petitioner. 
In these circumstances the question is 
whether the court was right in acting 
upon P, W. 1’s evidence supported as if 
was by the evidence of P. W. 2 and the 
certificate issued by her particularly 
when this was not contradicted by any 
material. 


12. The burden of proving the plea 
of impotency on the part of the husband 
is on the wife. Normally a mere aver- 
ment by her that the husband is impo- 
tent may not be sufficient to find such 
impotency. Impotency is defined in “The 
Text of Medical Jurisprudence and 
Toxicology” by Modi as “physical in- 
capacity of accomplishing the sexual 
act.” Sterility means “inability for pro- 
creation of children,” and this is different 
from impotency. The mere absence of a 
desire for sexual intercourse may not 
by itself amount to impotency. Absence 
of such desire may be temporary and 
the attitude of the person may be a pass- 
ing phase and may be due to age or 
other similar factors or may be due to 
psychical influence, It has been noticed 
that temporary absence of a desire for 
sexual intercourse may be due to fear, 
anxiety, guilt sense, timidity and the like 
and sometimes due to sexual over-indul- 
gence. But where the complaint arises 
from a spouse that his or her partner 
has not been responsive in the matter of 
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sexual: relations not for. a -day.- or- an- 


occasion but during a fairly: reasonable 
period one must assume want of desire 
and intention on the part of the un- 
responsive spouse to consummate the 


marriage. This may. be due to incapacity ` 


of such spouse. Apart from medical evi- 
dence the other evidence in such a case 
could normally be that of the husband 
or wife, as the case may be, who has 
failed to receive sexual attention from 
his or her partner, 


13. Certain facts are proved in this 
case. We may take note of the proved 
fact that the respondent has not availed 
of the reasonable opportunity to adduca 
evidence which he could have and there« 
fore we will be justified in drawing the 
legitimate inference therefrom. Thai 
this is not a case of collusion between 
the husband and wife to obtain a de- 
cree of nullity of marriage is beyond 
doubt. The medical evidence in this casa 
proves positively that the wife continues 
fo be a virgin and therefore there has 
been no consummation of the marriage, 
The explanation given by the wife to 
this is that despite all her feminine 
charms having been brought to bear on 
the husband he behaved in an abnormal 
fashion and though normally under such 
circumstances a man who is not sexual- 
ly incapacitated would be aroused thal. 
did not happen in the case of her 
husband. If there was any explanation 
offered for this, which would be suffi- 
cient to rule out the plea of impotency, 
such explanation would have had to ba 
considered by a court. But there is nona 
and there is no attempt to explain ii 
away otherwise by 
in the case. The evidence by way of 
medical examination of the husband to 
see whether he was impotent and whe- 
ther he continued to be impotent could 
be obtained only with his co-operation 
and in the absence of such co-operation 
such evidence is naturally wanting in 
this case. 


14. As observed by Natesan J., speak- 
ing for the Full Bench in Jean Emeline 
v. Joseph Tavlor, AIR 1966 Mad 155, ‘if 
the circumstances warrant it, from a re- 
fusal to consummate the marriage, in- 
ference of impotency can be drawn.” 
The following passage of Latey on 


Divorce, 14th Edition at page 195 quoted. 


at paragraph 7 of the judgment would 
be relevant. It runs thus: 


“Where after a 


shown that there has been no sexual 


any evidenca 


reasonable time it is: 


J 
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intercourse -and:that the wife has resist- 
ed all attempts, the court, if satisfied of 
the bona fides. of the suit, will not 
usually infer (unless it is merely a case 
of wilful and knowing refusal......} that 
the refusal arises from incapacity caus- 
ed by nervousness or hysteria; or from 
an invincible repugnance to the act of 
consummation resulting in a paralysis of 
the will, and pronounce a decree...... 
When a husband abstains from or fails 
to attempt intercourse with his wife, 
the inference of incapacity is even 
stronger, and the onus is on him to re- 
but that presumption.” 


15. No doubt the onus of proving the 
impotency of the husband is on the wife 
and. the court would not lightly pre- 
sume such impotency merely because the 
wife speaks to it. In divorce suits or ac- 
tions for declaration of nullity of 
marriage the court has a duty to see 
that the parties have not come to court 
lcolluding together to obtain a decree, 
That is because such decree could nof 
be granted merely on consent and what 
could not be obtained directly cannot be 
obtained by the parties indirectly by 
coming to court with a collusive action. 
Respecting the sanctity of the institu- 
tion of marriage courts exercise the 
duty to examine whether it is likely 
that the parties have put their heads to- 
gether to obtain a decree of nullity of 
marriage or divorce from the cour? 
though the grounds therefor do not real- 
. fy exist. But in a case where the cour? 

convinced that there is no collusion 
between the husband and wife and the 
wife who has moved for a decree for 
nullity of marriage has placed her parf 
of the case honestly before court the 
court may accept her case. Though the 
ibest evidence in such a case would be 
the evidence of medical examination of 
the respondent. when, in the absence of 
co-operation from the respondent- 
husband, that is not available the court 
will not be wrong in proceeding to con- 
sider the case giving due weight to the 
eral testimony of the wife and if that 
appears to be acceptable acting upon it. 
We have already indicated that the 
material in this case proves positively 
- [absence of ‘consummation of marriage 
and we have also indicated that the 
positive case of the wife is that it was 
due fo the impotency of the husband, a 
case which has not been  controverted. 
In such circumstances a court would be 
justified in drawing the inference that 
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the husband did not have the capacity to 
consummate the marriage, and that he 
was impotent. Of course, this assump- 
tion is made on. the facts and circum- 
stances of this case and if there was evi- 
dence to the contra there would hava 
been no scope for such assumption. A 
Division Bench of this Court in the deci- 
sion in Ponnen v, Ponnen, AIR 1968 
Ker 129, after referring to a passage in 
Eversley on Domestic Relations, has 
taken the same view as we have ex- 
pressed in this judgment. 


16. We are therefore of the view 
that the husband must be found to have 
been impotent at the time of the 
marriage and continued to be so at the 
time of the institution of the suit. This 
was what has been found by the learn- 
ed District Judge in the judgment under 
appeal. : 


Since the learned District Judge dis- 
missed the petition on the ground that 
the petition did not lie in his court and 
we have found that this view is 
erroneous, we have to allow this appeal. 
when, on the merits we agree with the 
court below. Accordingly we allow this 


` appeal. We declare that the marriage of 


fhe appellant with the respondent is 
null and void. No costs, 


Appeal allowed. 
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FULL BENCH 
BALAKRISHNA ERADI, 
CHANDRASEKHARA MENON AND 

M. P. MENON, JJ. 


_ State of Kerala. Appellant v. M/s. 
Amalgamated Malabar Estates (P.) Ltd. 
and another, Respondents, 


M. F. A. Nos. 237 of 1977 and 346 of 
1978, D/- 2-5-1979. 


Kerala Private Forests (Vesting and 
Assignment) Act (26 of 1971), Sections 3 
(i) and 2 (f) (i) (c) — Vesting of lands 
in Government — Lands planted with 
Eucalyptus do not come within ex- 
emption — They vest in Government 
under Section 3. (interpretation of 
Statutes — Rule of ejusdem generis), 


_ The lands planted with Eucalyptus 
for the purpose of using its timber later 
or for other purposes will not come 
within the exemption contained in Sec- 
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tion 2 (f) (1) © (© of the Act and 
therefore such lands vest in the Govern~ 
ment under Section 3 of the Act. 

(Para 17) 


The Eucalyptus trees or teak trees 
cannot be considered as an agricultural 
crop, though in a wide sense they might 
be forest crops and as far as the words 
‘agricultural crops’ in caluse (c) of 
Section 2 (ff (1) (i) are concerned, the 
intention of the Legislature had been 
made clear by giving specific illustra- 
tions as cashew and other fruit-bearing 
trees, and these illustrations logically ex- 
clude any tree other than fruit-bearing 
trees from the ambit of that section, 
If the intention of the Legislature would 
have been to include ali trees in S. 2 
(© (D G) (C), the phraseology used would 
have been entirely different. The words 
of statute, are to be understood in the 
sense in which they best harmonise with 
the subject of the enactment. Their 
meaning is found not so much in a strict- 
ly grammatical or etymological propriety 
of language, nor even in its popular use, 
as in the subject, or in the occasion on 
which they are used and the object to 
be attained. Grammatically, words may 
cover a case, but whenever a statute or 
document is to be construed it must be 
construed not according to the mere or- 
dinary general meaning of the words, 
but according to the ordinary meaning 
of the words as applied to the subject 
matter with regard to which they are 
used, unless there is something which 
renders it necessary to read them in a 
sense which is not their ordinary sense 
in the English language as so applied. 

(Para 15) 


Tt is difficult to say that lands culti- 
vated with Eucalyptus trees would be 
lands principally cultivated with an agri- 
cultural crop coming within the ambit 
of the term “agricultural crop” as used 
in the Act. One should not deviate from 
the normal rules of statutory construc- 
tion and refuse to evaluate the meaning 
of the word ‘any other’ appearing be- 
fore agricultural crop in Section 2 (f) (15 
(i) (C) of the Act. The use of these 
words attracts the principles of ejusdem 
generis, according to which the words 
‘agricultural crops’ in the section can 
mean only a similar crop as cashew or 
other fruit bearing trees mentioned in 
the same clause, (Para 13} 
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Section 3 excludes from the vesting 
provisions, so much of land as is within 
the ceiling limit (under Act I of 1964) 
and which is under personal cultivation. 
The word ‘cultivation’ here is used in 
the general or broad sense. In this 
wider sense, planting of Eucalyptus may 
qualify for being treated as land under 
personal cultivation, for the purposes of 
that section. But the scheme under 
Section 2 is different. Every form of 
cultivation or agricultural operation is 
not within the scope of the exclusions 
here; the exclusions are limited to well- 
known classes. The first is garden lands 
and nilams, a class with its own charac- 
teristics. The second is plantations of 
the specified categories, again a class 
with distinctive features. The third is 
land cultivated with fruit-bearing trees 
like cashew, or other agricultural crops. 
The very setting and the order in which 
the exclusions are enumerated indicate 
that it is not the intention of the legisla- 
ture to include in category (iii) the pro- 
duct of every kind of cultivation or agri- 
cultural operation. If “agricultural 
crops” were to be construed widely, the 
detailed enumeration of the classes and 
the different kinds of crops comprised 
therein would have been unnecessary. 


(Para 16) 
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CHANDRASEKHARA MENON, J.:— 
M. F. A. No. 235 of 1977 is an appeal 
by the State of Kerala and the Custodian 
of Vested Forests, Palghat from a com- 
mon decision passed by the Forest Tri- 
bunal, Calicut on two separate applica- 
tions filed by two Companies, M/s, Amal- 
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gamated Malabar Estates (P) Ltd., and 
the Indian Timber and Plywood Corpora- 
tion Ltd., wherein they had prayed for 
a declaration that the Eucalyptus Planta- 
tions raised by them (in the case of the 
first Company 180 hectares of land by 
name Panikara Malavaram situated in 
resurvey 1/1 of Puduppadi Village, Kozhi- 
kode Taluk and in the case of the second 
Company 340 hectares of land by name 
Poithana. Malavaram of Pallperuvanna 
Village, Quilandy Taluk, Kozhikode Dis- 
trict) have not vested in the Government 
under the Kerala Private Forests (Vest- 


ing and Assignment) Act, 1971, (here- 
inafter referred to as ‘the Act’). Sec- 
tion 2 (f) of the Act defines Private 


Forests. There is no dispute that the 


lands -in respect of which the 
declarations were sought for in 
the two petitions are situated in 
the erstwhile Malabar District and 


that the provisions of the Madras Pre- 
servation of Private Forests Act, 1947, 
applied to these lands. The applicant- 


respondents in the applications pointing. 


out that the Eucalyptus Plantations were 
raised by the applicants after obtaining 
the necessary permission from the Dis- 
trict Collector under the Madras Pre- 
servation of Private Forests Act, had 
contended that such lands are not liable 
to be excluded from the provision of the 
Act because Eucaylptus is not an agricul- 
tural crop. Though under the definition 
. of the term private forest, it would take 
in relation to the Malabar District (re- 
ferred to in sub-section (2) of Section 5 
of the States Reorganisation Act, 1956), 
Yand to which the Madras Preservation 
of Private Forests Act applied the defini- 
tion clause makes specific provision for 
excluding lands which are principally 
cultivated with cashew or other fruit 
bearing trees or are principally cultivated 
with any other agricultural crops. The 
Tribunal overruling the objections of the 
State and the Custodian allowed the ap- 
plications declaring that the Eucalyptus 
plantations described in the petitions do 
not vest in the Government under Sec- 
tion 3 (1) of the Act. 


2. It might be pointed out here that 
only one appeal had been filed from the 
common order in the two applications 
though the appellants are challenging 
the decision in each of the two applica- 
tions. Two separate court fees of Rs. 100 
each has been paid, A preliminary ob- 
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jection was taken to the maintainability 
of a single appeal in respect of two in- 
depedent proceedings by Sri K. P. Kesava 
Menon, learned counsel for the respon- 
dents in the appeal. We felt that the 
objection is justifiable in view of the fact 
that the appellants are in effect question- 
ing the decision rendered in two separate 
applications which are quite independent 
of each other though the same common 
question of law arises in both and hence 
decided in one common order. Before 
the hearing of the appeal was over, the 
appellants filed C. M. P. No. 4287 of 
1979 to treat the common appeal 
as two separate appeals and to condone 
the delay in filing the appeal from the 
decision in O. A. No. 138 of 1974. We 
think in the interests of justice this ap- 
plication should be allowed. We are al- 
lowing the same. Any prejudice to the 
respondents in the matter could well 
be compensated by payment to them 
of costs. In the circumstances we 
are herewith directing that the appel- 
lants would pay the respondents’ coun- 
sel in this court Rs. 500 as costs in the 
matter of allowing C, M. P. No. 4287 
of 1979. 


3. The question that arises in M.F.A. 
No. 235 of 1977 arises in M.F.A. No. '346 
of 1978 also. There the appellant is 
M/s. Gwalior Rayon Silk Manufacturing 
(Weaving) Company, Limited, and 
the respondents are the Custodian of 
Vested Forests, Agricultural Forest (Spe- 
cial) Palghat and the State of Kerala. 
The appeal there arises out of the order 
dated 5th May 1978 of the Forest Tri- 
bunal, Manjeri and made in O. A. No. 124 
of 1977 of that forum. The proceedings 
under Section 8 of the Act were origi- 
nally initiated by the appellant in the 
Forest Tribunal, Palghat where it was 
numbered as O. A. No. 64 of 1974. On 
and after the notification of the Gov- 
ernment for transfer of jurisdiction of 
that Tribunal over and in respect of 
the Private Forests in Nilambur area to 
the Forest Tribunal at Manjeri, O. A. 
No. 64 of 1974 was transferred to the 
file of the Manjeri Tribunal where it was 
numbered as O, A. No. 124 of 1977. The 
appellant in accordance with a Govern- 
ment approved working plan, had deve- 
loped about 8000 acres into Eucalyptus 
Plantations for feeding the Raw Material 
requirements of the Rayon Grade Pulp 
Factory of the appellant in Mavoor in 
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about 2000 acres was made ready even 
before that date to be planted with 
Eucalyptus. According to the appellant, 
this plantation was permitted by this 
Court as per orders passed on the Origi~ 
nal Petition No. 1684 of 1977 filed to chal- 
lenge the constitutional validity of Or- 
dinance No. 14 of 1971 which was later 
replaced by the Act. The question before 
the Tribunal was whether the total 10,000 
acres of Eucalyptus Plantations stood 
excluded under Section 2 (f) (1) (C) from 
the vesting provisions in Section 3 (1) 
of the Act. There was yet another mat- 
ter in dispute between the parties, if 
the residential and non-residential build- 
ings which were built before the Act 
came into force in the area and the ap- 
,purtenant sites would stand excluded 
from the vesting provisions of the Act 
under Section 2 (f) (1) D). The re 
spondents in this appeal also denied both 
the claims of the appellant for this ex- 
clusion from the vesting provisions in 
the Act. 


4. The tribunal overruling the con- 
tentions of the applicant Company held 
that Eucalyptus trees, though a forest 
crop, cannot be an agricultural crop. It 
found that the property concerned in 
the case where Eucalyptus is planted is 
not a land which is principally cultivat- 
-ed with an agricultural crop as contem- 
plated in the exclusion mentioned in 
Section 2 (f (1) (c) in the Act and the 
property in dispute is a ‘private forest’. 
It also observed that even if it be held 
that Eucalyptus Plantation is agricultural 
-erov, the appellant Company would be 
entitled to get relief only in respect of 
the Plantation that existed as on 10th 
May 1971, which according to the Tri- 
bunal, was only in an extent of 7000 
acres and not 10,000 acres as the. appel- 
lant would have it. As regards buildings 
alleged to have been erected by the av- 
pellant and their appurtenant sites, the 
Tribunal held that there was no proof of 
construction of the buildings prior to 10th 
May 1971 and therefore the appellant 
was disentitled to claim exemption under 
sub-clause (D) of Section 2 (f) (1) of the 
Act. The prime question, therefore, 
that arises for consideration in the two 
appeals is whether a Eucalyptus Planta- 
tion would stand excluded from the am- 
bit of the word ‘private forest’ defined 
-under Section -2 (Ð of the Act. on the 
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ground that they are lands ‘principally 
cultivated with any other agricultural 
crop than cahew or other fruit bearing 
trees under Section 2 (f) (1) (C) of the 
Act. We find that the two Forest Tribu- 
nals of Calicut and Manjeri have taken 
diametrically opposite views in the 
matter. 

3. The term ‘private forest’ has bech 
defined in Section 2 (ff of the Act as 
follows: 

“2 (f) private forest means— 

(1) in relation to the Malabar Distri 
referred to in sub-section (2) of Sec- 
tion 5 of the States Reorganisation Ac, 
1956 (Central Act 37’ of 1956)— 

(i) any land to which the Madras 
Preservation of Private Forests Act, 1949 
(Madras Act XXVII of 1949), applied im= 
mediately before the appointed day ex- 


cluding— 


(A) lands which are gardens or nilams 
as defined in the Kerala Land Reforms 
Act, 1963 (Act 1 of 1964); 

_ (B) lands which are used principally 
for the cultivation of tea, coffee, cocoa, 
rubber, cardamom or cinnamon and lands 
used for any purpose ancillary to the 
cultivation of such crops or for the pre- 
paration of the same for the market, 
Explanation :— Lands used for the con- 
godowns, 
factories, quarters for workmen, hospi« 
tals, schools and playgrounds shall be 
deemed to be lands used for the purposes 
ancillary to the cultivation of such 
CcTOps; 

(C) lands which are principally cul- 
tivated with cashew or other fruit bear- 
ing trees or are principally cultivated 
with any other agricultural crop, and 

(D) sites of buildings and lands ap= 
purtenant to and necessary for the con- 
venient enjoyment or use, of, such build- 
ings; 

(ii) any forest not owned by the Gov- 
ernment, to which the Madras Preserva- 
tion of Private Forests Act, 1949, did nof 


apply, including waste lands which are 


enclaves within wooded areas, 


(2) in relation to the remaining areas 
in the State of Kerala, any forest not 
owned by the Government, including 
waste lands which are mapeve within 
wooded areas. 


_Explanation:— For the Bara of this 


clause, a land shall be deemed.to be a 


waste land notwithstanding the existence 


thereon of scattered trees or.shrubs;” . 


-g 


-e 


“my 


. '1980 


‘Under Section 3 of the Act notwithstand- 
' ing anything contained in any other law 


‘fruit bearing trees. 


for the time being in force, or in any 


. contract or other document, but subject 


to the provisions of sub-sections (2) and 
(3) with effect on and from the appointed 
day, the ownership and possession of 
all private forests in the State of Kerala 
shall by virtue of the Act, stand transfer- 


. red to and vest in the Government free 


from all encumbrances and the right, 
title and interest of the owners or any 
other person in any private forest shall 
stand extinguished. But such vesting 
will not take place in respect of so much 
extent of land comprised in private 


. forests held by an owner under his per- 


sonal cultivation as is within the ceil- 
ing limit applicable to him under the 
Kerala Land Reforms Act, 1963, Act 1 
of 1964, or any building or structure 
standing thereon or appurtenant thereto. 
Nor shall the vesting take place in re- 
spect of so much extent of private forests 
held by an owner under a valid register- 
ed document of title executed before the 
appointed day and intended for cultiva- 
tion by him, which together with other 
lands held. by him to which Chapter MI 
of the Kerala Land Reforms Act, 1963, 
is applicable; does not exceed the extent 
of the ceiling area applicable to him 
under Sec. 82 of the said Act. Not- 
withstanding anything contained in the 


_ Kerala Land Reforms Act, 1963, private 
. forests shall, for the purposes 


of sub- 
section (2) or sub-section (3) be deemed 


to be lands to which Chapter III of the 


said Act is applicable, and for the pur- 
poses of calculating the ceiling limit ap- 
plicable to an owner, private forests shall 
be deemed to be ‘other dry lands’ speci- 
fied in Schedule II to the said Act. 


6. In holding against the contention 
that eucalyptus trees can be treated as 
‘any other agricultural crop’, the learned 


_ Forest Tribunal, Manjeri, points out that 


the nature of trees referred to in sub- 
clause (C) of the definition in Section 2 
(f), before the expression ‘any other ag- 
ricultural crop’ are cashew or other 
The object of the 
enactment, the Forest Tribunal states, is 


- found ïn the preamble of the Act, that 


the private forests in the State of Kerala 


` (which) are agricultural lands should be so 


utilised as to increase the agricultural pro- 


i duction in the State and to promote the 
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in the State. Therefore, the Act takes 
in agricultura] lands also, but the point 
to be considered is whether Eucalyptus 
Plantation is an agricultural crop. After 
referring to the decision in State of 
Kerala v. Gopalan Nair, 1966 Ker LT 
975 where it is expressed that it is no 
sound principle of construction to inter- 
pret expressions used in one Act with 
reference to their use in another Act and 
the meaning of words and expressions 
used in the Act must take from the con- 
text in which they appear, the Tribunal 
goes forward to state that if the Legis- 
lature had intention to exclude Eucalyp- 
tus Plantation the word ‘Eucalyptus’ 
could have been added after the word 
coffee, cocoa, etc., in the items excluded 
under sub-cl. (B) of Section 2 (f) (1) 
(i) of the Act. In sub-clause (C) ‘any 
other agricultural crop’ is included after 
cashew tree or other fruit bearing trees. 
So the other agricultural crop must have 
some relation to cashew tree and other 
fruit bearing trees. It must be one which 
would give a produce for human con- 
sumption. According to the Tribunal, 
the very wide meaning given to ‘agricul- 
tural’ in some of the decisions cannot be 
taken into consideration for deciding the 


‘scope of the expression ‘agricultural crop’ 


in sub-clause (C) of Section 2 (f) (1) (i) 
of the Act. If every variety of crop 
cultivated in an agricultural land will be 
an agricultural crop there was no neces- 
sity to mention in the Act about the cul- 
tivation of coffee, cocoa, rubber, carda- 
mom, cinnamon, cashew, fruit-bearing 
trees, etc. Agricultural lands cultivated 
with anything and everything are not en- 
titled to exclusion. Eucalyptus tree at 
the most might be a forest crop. The 
Tribunal would further state that it can- 
not, in its opinion, be an agricultural 
crop. In this view, the Tribunal found 
that the property concerned in 
the case where eucalyptus is planted is 
not a land which is principally cultivat- 
ed with an- agricultural crop as contem- 
plated in the exclusion mentioned in sub- 
clause (C). So the property in dispute is 
a private forest under Act 26 of 1971. 


7. The view taken by the Forest Tri- 
bunal, Kozhikode is just the opposite as 
pointed out earlier. That Tribunal would 
state that in considering the question whe- 
ther a particular area is a forest or not, 
one will have to bear in mind that it is 


“impossible to decide : the-same -with re- 
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ference to the meaning of the term 
‘forest? as it is generally understood. In 
the Madras Preservation of Private For- 
ests Act as well as in Act 26 of 1971 
the word has a special significance. Act 
26 of 1971 has application to all lands 
which are governed by Madras Preser- 
vation of Private Forests Act, excluding 
those areas referred to in clauses A to D 
of Section 2 ( (1) (i) as well as those 
areas which are not governed by the 
Madras Preservation of Private Forests 
Act including waste Iands which are en- 
claves within wooded areas. An extent 
of 4 or 5 acres forming an enclave with 
m a wooded area is not strictly speaking 
a forest as understood in its original 
sense. Nevertheless, it is a forest with- 
in the meaning of Act 26 of 1971. 
Therefore the Forest Tribunal, Kozhikode. 
would state that in considering the ques- 
tion whether a particular area is a forest 
or not, we have to see whether that area 
has to be excluded under any provision 
of the Act. If no such exclusion is pes- 
sible. the area would be a forest. Then 
the Tribunal goes on to point out that 
in a Government letter there is an ad- 
mission to the effect that lemon grass 
can be considered as an agricultural crop 
and should be exciuded from the purview 
of the Acf. There can be no distinction on 
principle between eucalyptus and lemon 
grass as in both the basic and subsequent 
agricultural operations, human skill and 
energy are necessary. The Tribunal 
would sum up ifs discussion as follows t=- 


(1) The term ‘agriculture’ has a wide 
meaning and is not confined to the rais- 
ing of food crops for the consumption of 
man or beast, 


(2) Whenever anything is reaped on 
the soil by basic agricultural operations 
expending human labour and skill, the 
product is agricultural in nature. 


(83) The income from frees of spontane- 
ous growth in respect of which there are 
only subsequent agricultural operations, 
will not be agricultural] in nature. 


(4) The word ‘crop’ used in clause (C) 
of Sec. 2 (£) (1) Gi) means not only agri- 
cultural products subject to seasonal har- 
vest but is wide enough to include collec- 
tion reaped by basic agricultural opera- 
tions expending human skill and energy. 
Therefore, according to the Tribunal, it 
follows that the term ‘agricultural crop’ 
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in clause (C) of Section 2 (f) (1) @ of 
Act 26 of 1971 is wide enough to include 
eucalyptus trees which were planted as 
a result of basic agricultural operations, 
It is not disputed that the eucalyptus 
trees in the property were so planted. 
Hence that Tribunal allowed the appli- 
cations before it declaring that eucalyp- 
tus plantations described in the petitions 
do not vest in the Government under Sec- 
tion 3 (1) of the Act. 

8. The case has come before us on a 
reference by a Division Bench of this 
Court. The Reference Order in MFA, 
No. 346 of 1978, where the reasons are 
stated states: 


“There is considerable controversy 
as to whether the land cultivated with 
eucalyptus is land cultivated with agri- 
cultural crops. Both sides have addres- 
sed us on the question and counsel for 
the appellant has brought to our notice 
the decision in Malankara Rubber and 
Produce Co. v. State of Kerala ( (1972) 
2 SCC 492): (ATR 1972 SC 2027). Ac- 
cording to counsel this supports his plea, 
for, it was found in that case in para 
60 of the judgment that lands under 
eucalyptus or teak which are the re- 
sult of agricultural operations would 
normally be agricultural lands and they 
would certainly not be forest. It is con- 
fended for the respondents that eucalyp- 
tus is planted for the purpose of use in 
the manufacture of rayons and such use 
of the product of eucalyptus plantation 
cannot be said to be a use for raising 
any agricultural crop. Since this ques- 
tion is raised in other cases also and is 
one of importance we think it appropriate 
that a Full Bench of this Court should 
consider this”. 


§. Mr. K. P. Kesava Menon, learned 
counsel for the appellant in MFA. 
No. 346 of 1978 and for the respondents 
in the other case pointedly brought to 
our attention paragraph 60 of the Sup- 
reme Court decision in Malankara Rubber 
and Produce Co. v. State of Kerala, 
(1972) 2 SCC 492: (AIR 1972 SC 2027) 
where in dealing with the question that 
& jungle unless it is included within an 
estate consisting inter alia of lands held 
for agricultural purposes cannot be ac- 
quired so as to have the protection of 
Article 31A, the Supreme Court had 
said: 

“Lands under eucalyptus or teak which 
are the result of agricultural operations 
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normally would be agricultural lands, 
They would certainly not be forests but 
the statements in the petitions seem to 
Suggest that operations were carried 
thereon for the express purpose of grow- 
ing these plants and trees. However 
lands which are covered, by eucalyptus 
or teak growing spontaneously as in a 
jungle or a forest would be outside tha® 
purview of acquisition”. 


10. Another decision to which our at- 
tention was drawn by the learned counsel 
for the company is that of Income Tax 
Commr. v. Benoy Kumar (AIR 1957 SC 
768). We think it will be useful to refer 
to the facts of that case. The respondent 
therein held an area of about 6,000 acres 
of forest land assessed to land revenue 
and grown with Sal and Piyasal trees, 
The forest was originally of spontaneous 
growth, not grown by the aid of human 
skill and labour and it had been in exis- 
tence for about 150 years. A considera- 
ble income was derived by the assessee 
from sales of trees from the forest. The 
question that arose in that case was whe- 
ther the income from the forest was or 
was not assessable under the Indian In- 
come-tax Act, whether it was agricultu- 
ra] income and was exempt under the 
provisions of the Income-tax Act, The 
I-T. Authorities and the Income Tax 
Appellate Tribunal had held that the in- 
come was not agricultural income but 
was income derived from the sale of 
jungle produce of spontaneous growth 
and as such was not covered by Sec- 
tion 2 (1) of the Act. At the instance of 
the assessee the Tribuna} referred the 
matter to the High Court. The High 
Court held that the actual cultivation of 
the land was not required and as human 
labour and skill were spent for the growth 
of the forest the income from the forest 
was agricultural income. The question 
referred was answered against the Re- 
venue. The matter went up to the Sup- 
reme Court on a certificate of fitness for 
appeal from the High Court. The ques- 
tion before the Supreme Court was whe- 
ther income derived from the sale of sal 
and piyasal trees in the forest owned by 
the assessee which was originally a forest 


of spontaneous growth not grown by 
the aid of human skill and labour buf 
on which forestry operations described 
in the statement of case had been car- 
ried on by the assessee involving con« 
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siderable amount of expenditure of hu- 
man skill and labour, is agricultural in- 
come within the meaning of the provi- 
sions of the Indian Income Tax Act. 
Agricultural Income as defined under 
that Act concerned means: 


“(a) any rent or revenue derived from 
land which is used for agricultural pur- 
poses, and is either assessed to land re- 
venue in the taxable territories or sub- 
ject to a local rate assessed and cdllect- 
ed by officers of the Government as 
such: 


(b) any income derived from such 
land by — 


(i) agriculture, or 


(ti) the performance by a cultivator 
or receiver of rent-in-kind of any pro- 
cess ordinarily employed by a cultivator 
or receiver of rent-in-kind to render the 
produce raised or received by him fit te 
be taken to market, or 


(iii) the sale by a cultivator or recei- 
ver of rent-in-kind of the produce raised 
or received by him, in respect of which 
no process has been performed other 
than @ process of the nature described in 
sub-clause (ii): 


The Supreme Court said that agriculture 
is the basic idea underlying the expres- 
sions ‘agricultural purposes’ and ‘agricul- 
tural operations’ and-it is pertinent there- 
fore to enquire what is the connotation 
of the term ‘agriculture’. The primary 
sense in which the term agriculture is 
understood is ager, a field and culture, 
cultivation, i.e., the cultivation of the 
field and if the term is understood only 
in that sense, agriculture would be re- 
stricted only to cultivation of the land 
in the strict sense of the term meaning 
thereby, tilling of the land, sowing of 
the seeds, planting and similar opera- 
tions on the land. They would be the 
basic operations and would require the 
expenditure of human skill and labour 
upon the land itself. There are how- 
ever other operations which have got 
to be resorted to by the agriculturist and 
which are absolutely necessary for the 
purpose of effectively raising the pro- 
duce from the land. They are opera- 
tions to be performed after the produce 
sprouts from the land, e.g., weeding, 
digging soil around the growth, re- 
moval of undesirable undergrowths and 
al] operations which foster the growth 
and preserve the same not only from in- 
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sects and pests but also from deprada- 
tion from outside, tending, pruning, cut- 
ting, harvesting and rendering the pro- 
duct fit for the market. The latter would 
àll be agricultural operations when taken 
-in conjunction with the basic operations 
above described, and it would be futile 
to urge that they are not agricultural 
operations at all. Then the Supreme 
Court pointed out that the mere per- 
formance of these subsequent operations 
on the products of the land, where such 
products have not been raised on the 
land by the performance of the basic 
operations described above would not 
be enough to characterise them as agri- 
culfural operations. In order to invest 
them with the character of agricultural 
_ Operations, these subsequent operations 

must necessarily be in conjunction with 
and in continuation of the basie opera- 
tions which are the effective cause of 
the products being raised from the land. 
Tt is only if the products are raised from 
the land by the performance of these 
basic operations that the subsequent 
operations attach themselves to the pro- 
ducts of the land and acquire the charac- 
teristic of agricultural operations. The 
cultivation of the land does not com- 
prise merely of raising the products of 
the land in the narrower sense of the 
term like tilling of the land. sowing of 
the seeds, planting, and similar work 
done on the land but also includes the 
subsequent operations sef out above all 
of which operations, basic as well as the 
subsequent, form one integrated activity 
of the agriculturist and the term “agri~ 
culture” has got to be undertood as 
connoting this integrated activity of the 
apriculturist. One cannot dissociate the 
basic operations from the subsequent 
operations, and say that the subsequent 
operations even though they are divorced 
from the basic operations can constitute 
agricultural operations by themselves. 
If this integrated activity which consti- 
tutes agriculture is undertaken and per- 
formed in regard to any land that land 
can be said to have been used for “agri- 
cultural purposes” and the income deriv- 
ed therefrom can be said to be agricul- 
tural income derived from the land by 
agriculture. The Supreme Court was of 
the opinion that the term agriculture 


cannot be confined merely to the pro- 
duction of grain and food products for 
human beings and beasts but must be 
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understood as comprising all the pró- i 
ducts of the land which have some utility ` 
either for consumption or for trade and 
commerce and would also include forest 
product such as timber, Sal and Piyasal 
trees, casuarina plantations, tendu leaves, 
horranuts, etc. The Supreme Court cri- i 
ticised decisions of Bhashyam Ayyangar, 
J. in Murugesa Chetty v. Chinnathambf 
Goundan, (1901) ILR 24 Mad 421 and 
Sadasiva Ayyar, J. in Raja of Venka- 
tagiri v. Appayya Reddy, ILR 38 Mad 
738 : (AIR 1915 Mad 781 (27). Bhashyam 
Ayyangar, J. had taken agriculture to 
mean “that species of cultivation which 
is intended to raise grain and other field 
crops for man and beast”, and horticul- 
ture to denote the cultivation of garden 
or orchards, a species of agriculture in 
its primary and more general sense. In 
ILR 38 Mad 738: (AIR 1915 Mad 781 (2)), 
Justice Sadasiva Ayyar had said that 
the ordinary meaning of “agriculture” 
was taken to be “the raising of annual 
or periodical grain crops through the 
operations of ploughing, sowing, etc.” 
The Supreme Court however pointed ouf 
that the mere fact that an activity has 
some connection with or is in some way 
dependent on land is not sufficient to 
bring it within the scope of the terms 
and such extension of the ferm “agricul- 
ture” is unwarranted. The term agricul- 
ture cannot be dissociated from the pri- 
mary significance thereof which is that 
of cultivation of the land and even 
though it can be extended both in regard 
to the process of agriculture and the 
products which are raised upon the land, 
there is no warrant at all for extending 
it to all activities which have relation 
to the land or are in any way connected 
with the land. The use of the word 
agriculture in regard to such activi- 
ties would certainly be a distortion of 
the term. Products which grow wiid on 
the land or are of spontaneous growth 
not involving any human labour or skill 
upon the land are not products of agri- 
culture and the income derived there- 
from is not agricultural income. There 
is no process of agriculture involved in 
the raising of these products from the 
land. There are no agricultural opera- 
tions performed by the . assessee in re- 


spect of the same and the only work 
which the assessee performs is that of- 
collecting the product and 
and marketing the same, On the facts 


consuming ' ` 


~ 
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and ċircumstances of the case, the Sup- 


` reme Court came to the conclusion that 


the High Court was right in holding that 


“the income derived from the sale of sal 


and piyasal trees in the assessee’s forest 
which was more than 150 years old and 
which was originally a forest of spon- 
taneous growth not grown by the aid of 
human skill and labour but on which 
forestry operations described in the state- 
ment of the case had been carried on by 
the assessee for a number of years in- 
volving considerable amount of ex- 
penditure of human skill and labour was 
agricultural income within the meaning 
of Section 2 (i) of the Indian Income-tax 
Act and as such exempt from payment 
of tax under Section 4 (3) of the said 
Act. In the absence of any material on 
record to show how much of the income 
was attributable to forest of spontaneous 
growth and how much trees planted by 
the assessee, the Supreme Court said 
that it could not be said that the judg- 
ment of the High Court was wrong, 
11. We have given at length the re- 
asoning of the Supreme Court in that 
case because therein the Supreme Court 
has authoritatively dealt with the mean- 
ing of the expression agriculture and 
agricultural operations in its basic and 
primary sense. Considerable stress for 
support of his contentions was laid on 
this decision by Shri Kesava Menon. 


12. Shri Kesava Menon also invited 
our attention to certain passages in a 
Text Book “The Eucalyptus” (Botany, 
Cultivation Chemistry and Utilisation) by 
A. R. Penfold and J. L. Willis.. It.is stated 
therein that some eucalyptus species are 
among the best honey plants in the world 
in regard to both the quality and quan- 
tity of honey produced (Pages 283 and 
284). Many plants contain oils, either 
in the bark, flowers, fruit, leaves, roots 
or wood, which can be removed by dis- 


tillation in a current of steam. Such oils 


are called volatile or essential oils, and 
occur in the leaves of all the eucalyptus 
(Pages 245 and 246). The honey from 
the eucalyptus is of first-class quality, 
varying in colour from amber to light 
amber, is of good density, and granu- 
lates with a medium grain of a light 
creamy colour (Page 299). The miscel- 
Taneous uses of eucalyptus are also men« 
tioned at page 303 of the book. Af page 
325 of the said book it is said:— 
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“the eucalyptus were a valuable source . 
of food and water to the aboriginals of 
Australia and to the early explorers of 
the continent. Travellers often perish- 
ed from thirst in the dry and inhospit- 
able regions, being unaware of the copi- 
ous store of water in the roots of ‘the 
mallees upon which the aboriginals were 
often dependent for survival”. 

There it is also said :— 

“The scales, which are white and coni- 
eal, are often found in thick masses upon 
the buds and foliage of the eucalyp- 
tus. They fall to the ground beneath the 
trees, and are known by the popular name 
of ‘Manna’. The aboriginals use them as 


food, and often make a sweet drink by 


steeping the tapioca like masses in water. 
Bush children also relish them as 
sweets”. . 

13. Shri Kesava Menon was emphasis- 
ing on these aspects in support of his ar- 
gument that eucalyptus tree is just 
another species of tree capable of bear- 
ing fruit, just like cashew tree or any 
other fruit bearing trees. He would con- 
tend that even though the purpose for 
development of any block of land by 
planting one and the same species of tree 
may vary from person to person 
and that one of the many purposes of 
eucalyptus plantation is to utilise it as 
raw material for making pulp for the 
appellant, it cannot be said that if is un- 
suited for human consumption. Accord- 
ing to him, cultivation of the eucalyptus 
trees wil] be cultivation with an agricul- 
tural crop. It might be that in a basic 
and general sense, rearing of eucalyptus 
trees might be an agricultural operation. 
Eucalyptus trees are grown with human 
skill and labour upon the land itself. 
The cultivation of such trees might be 
agricultural taking the integrated ac- 
tivity of the cultivator as a whole. Buf 
question in this case is, can the 
lands where the eucalyptus trees are 
grown be said to be principally cultivat- 
ed with “any other agricultural crop” 
within the meaning of the term in the 
context in which it is used in Section 2 
© (O @ (Cf, of the Act. Men- 
tion of the fruit bearing trees in the 
clause, (lands which are principally cul- 
tivated with cashew or other fruit bear- 
| cultivated 
with any other agricultural crop) should 
exclude what are generally understood 
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as non~-fruit bearing trees. There can- 
not be much dispute that as generally 
understood by the ordinary man eucalyp- 
tus trees are non-fruit bearing trees. We 
cannot construe expressions used in 
one Act with reference to the meaning 
_of the expressions in another Act. To 
us, it would appear that the decision in 
AIR 1957 SC 768 could not have applica- 
tion here. The Supreme Court there 
was construing the meaning of certain 
words appearing in the Indian Income- 
tax Act in the context of the definition 
contained in that Act. We are not here 
concerned with the meaning of the ex- 
pressions “agriculture” and “agricultural 
operations” in a basic sense. The raising 
of teak, the raising of casuarina, etc., as 
the raising of eucalyptus might be an 
agricultural operation in the broad sense 
of that expression. But we find it diffi- 
cult to say that lands cultivated with 
eucalyptus trees would be lands princi- 
pally cultivated with an agricultural 
crop coming within the ambit of the 
term “agricultural crop” as used in the 
Act. One should not deviate from the 
normal rules of statutory construction 
and refuse to evaluate the meaning of 
the words ‘any other’ appearing before 
agricultural crop in Section 2 (f) (1) (0) 
(C) of the Act. We find much force in 
the contention of the learned Additional 
Advocate General that the use of these 
words attracted the principles of ejus- 
dem generis, according to which the 
words ‘agricultural crops’ in the section 
can mean only a similar crop as cashew 
or other fruit bearing trees mentioned in 
the same clause. 

14. In this connection we might refer 
to a decision of this Court in K. C. 
Alexander v. State of Kerala (AIR 1966 
Ker 72). The question arose in that case 
was whether the. trees would come with- 
in the ambit of the expression ‘any crop 
or other product raised on land’ occur- 
ring in Section 9 of the Travancore Land 
Conservancy Act of 1091. Section 9 
there reads as follows :-— 

“Any person unauthorisedly occupying 
any land for which he is liable to pay a 
fine under Section 6 and an assessment 
or prohibitory assessment under Sec- 
tion 7, may be summarily evicted by the 
Division Peishkar, and any crop or other 
product raised on the land shal] be 
liable to forfeiture and any building or 
other structure erected or anything de- 


State v. Amalgamated Malabar Estates 


A.L R. 
posited thereon shalf also, if not re- 
moved by him after such written notice 
as the Division Peishkar may deem re- 
asonable, be liable to forfeiture. Forfei- 
ture under this section shall be adjudged 
by the Division Peishkar and any pro~ 
perty so forfeited shall be disposed of 
as the Division Peishkar may direct.” 


A Division Bench of this Court ( M. S. 
Menon, C. J. and P. Govindan Nair, J.) 
had held: 


“Section 9 speaks of tany crop or other 
product raised on the land’. Trees can- 
not possibly be considered as a ‘crop or 
other product raised on the lang’. 
What is meant by ‘crop or other product 
raised on the land’ must be what is fami- 
larly known in the law as ‘Emble- 
ments’, According to Black’s Law Dic- 
tionary the word ‘Crop’ cr ‘emblements’ 
means: 


Such products of the soil as are an- 
nually planted, severed, and saved by 
manual labour, as cereals, vegetables, 
grass maturing for harvest or harvested 
etc., but not grass on land used for pas- 
turage.” 


15. In the Interpretation of Statutes 
as Craies points out in his well-known 
work on ‘Statute Law’ (sixth edition 


. page 183) the courts decline to consider 


other statutes proceeding on different 
lines and including different provisions, 
or the judicial decisions thereon. The 
Court of appeal held in Re Lord Gerard's 
Settled Estate (1893) 3 Ch. 252 that the 


Settled Land Acts formed a code 
applicable to the subject matter with 


which they dealt and that a decision .on 
the Lands Clauses Act, 1845, was not ap- 
plicable for their interpretation, because 
that Act was passed alio intuitu, and 
dealt with a different suhjectmatter. 
Lord Macnaghten in Inland Revenue 
Commrs. v. Forrest, (1890) 15 AC 334 at 
p. 353 observed that ‘tthe two Acts dif- 
fer widely in their scope; and even when 
they happen to deal with the same sub- 
ject their wording is not the same. It 
was argued indeed, that the language 
was ‘practically identical’; but that ex- 
pression involves an admission that the 
language is different. ‘Lord Reid said in 
London Corporation v. Cusacksmith, 1955 
AC 337 that ‘it does not necessarily fol- 
low that if Parliament uses the same 
words in quite a different context they 
must retain the same meaning.’ It could 
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very well be said as the learned Addi- 
iona] Advocate General had argued that 
eucalyptus trees or teak trees cannot be 
onsidered as an agricultural crop, 
though in a wide sense they might be 
forest crops and as far as the words ‘agri- 
cultural crops’ in . clause (C) of Sec- 
tion 2 (f) (1) (i) are concerned, the inten- 
tion of the Legislature had been made 
clear by giving specific illustrations as 
cashew and other fruit-bearing trees and 
these illustrations logically exclude any 
tree other than fruit-bearing trees from 
the ambit of that section. If the inten- 
tion of the Legislature would have been 
to include all trees in Section 2 {f} (1) 
(i) (C), the phraseology used would have 
been entirely different. The words of 
statute are to be understood in. the sense 
in which they best harmonise with the 
subject of the enactment. Their mean- 
ing is found not so much in a strictly 
grammatical or etymological propriety of 
language, nor even in its popular use as 
in the subject, or in the occasion on 
which they are used and the object to 
be attained. Grammatically, words may 
cover a case; but whenever a statute or 
document is to be construed it must be 
construed not according to the mere or- 
dinary general meaning of the words, 
but according to the ordinary meaning 
of the words as applied to the subject 
matter with regard to which they are 
used, unless there is something which, ren- 
ders it necessary to read them in a sense 
which is not their ordinary sense in the 
English language as so applied. 


















16. We may also note here an ap- 
proach to the interpretation of the pro- 
vision made by the Additional Advocate 
General in the matter.’ S. 3 excludes 
from the vesting provisions, so much 
of land as is within the ceiling limit 
(under Act I of 1964) and which is under 
personal cultivation. The word ‘cultiva- 
tion’ here is used in the general or broad 
sense in which the term “agricultural 
operations” was understood by the Sup- 
reme Court in Benoy Kumar’s case. AIR 
1957 SC 768. In this wider sense, plant- 
ing of eucalyptus may be an agricultural 
operation, and any land planted with 
eucalyptus may qualify for being treated 
as land under personal cultivation, for 
the purposes of that Section. But when we 
turn to Section 2, the scheme is dif- 
ferent. The exclusions there are: 

(i) gardens and nilams: 
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(ii) tea, cocoa, coffee, rubber, carda- 
mom and cinnamon plantation; and 

(iii) lands cultivated with cashew and 
other fruit-bearing trees or other agri- 
cultural crops. 


Every form of cultivation or agricultural 
operation is not within the scope of the 
exclusions here; the exclusions are limit- 
ed to well-known classes. The first is 
garden lands and nilams, a class with 
its own characteristics. The second is 
plantations of the specified categories, 
again a class with distinctive features. 
The third is land cultivated with fruit- 
bearing trees like cashew, or other 
agricultural crops. The very setting 
and the order in which the exclusions are 
enumerated indicate that it is not the 
intention of the legislature to include in 
category (iii) above the product of every 
kind of cultivation or agricultural ope- 
ration. If “agricultural crops” were to 
be construed widely, the detailed enu- 
meration of the classes and the different 
kinds of crops comprised therein, would 
have been unnecessary. 


17. On an anxious consideration of 


the question, we are of the view 
that the lands planted with eucal- 
yptus for the purpose of using its 


timber later or for other purposes will 
not come within the exemption contained 
in Section 2 (f) (1) (i) (C) of the Act and 
therefore such lands are vested in the 
Government under Section 3 of the Act. 
The declarations sought for by the three 
Companies are therefore rejected. The 
view taken by the Kozhikode Forest Tri- 
buna] in the matter is not correct, while 
that taken by the Manieri Forest Tri- 
the 
reason which it has given). The only 
remaining question that is to be con- 
sidered is whether the 75 acres of land 
which the appellant in M.F.A. No. 346 
of 1978 contends are liable for exclu- 
sion as sites of buildings and lands ap- 
purtenant to and necessary for the con- 
venient enjoyment and use of such 
buildings. The Forest Tribunal, Manjeri, 
had rejected the claim:'on the ground. 
that specific details had not been made 
by the petitioner in the evidence. Shri 
Kesava Menon would contend that the 
Tribunal failed to notice that there was 
raised by the State or the 
Custodian about the point of time of the 
construction of the buildings and that 
was the reason why no evidence was felt 
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necessary to -be adduced by the appel- 
lant regarding the date of erection of 
such buildings. He would contend that 
there was no serious controversy about 
it. We think this is a question which 
should be considered by the Forest Tri- 
bunal afresh after affording the parties 
a fresh opportunity to adduce any evi- 
dence in the matter, if they so require, 
There will be a remand of the case for 
this limited purpose to the Forest Tri- 
bunal. 

In the result, we allow M.F.A. No. 235 
of 1977, set aside the order passed by 
the Forest Tribunal, Calicut and dismiss 
the two applications O. A. Nos. 137 and 
138 of 1974 filed by the respondents. 


M. F. A. No. 346 of 1978 will stand 
‘disposed of as above by remanding O. A. 
No. 124 of 1977 to the Forest Tribunal, 
Manjeri for consideration of the limited 
question relating to the appellant’s claim 
for exclusion of 75 acres of land as con- 
stituting sites of buildings and lands 
appurtenant fo and necessary for the 
convenient enjoyment and use of such 
buildings. 

The parties will bear their respective 
costs in both the appeals. 

Order accordingly. 
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C. VISWANATHA IVER, 5. 
Kousalya Devi, Petitioner v. Praveen 
Bankers, Respondent. 
C. R. P. No. 1749 of 1979-E, D/- 17-11- 
1979. : 


(A) Civil P. C. (1908), Section 60 (1),. 
Explanation IJ — Salary — Meaning of. 


— Dearness and House Rent allowances 


to be excluded from total emoluments 
for calculating attachable portion of 
salary. (Central Government Compila- 


tion of Treasury Rules, Vol. I, R. 225 | 


Note 2). 


The word ‘salary’ in Cls. (i) and (ia) 
of Section 60 (1) Civil P. C. by virtue 
of the provisions of Explanation II takes 
in all emoluments 
wance declared exempt from attachment 
under the provisions of cl. (D). Cl. (1) 
is a special provision relating to a ser- 
vant of a Government or a servant of a 
Railway Company or local authority. 
With respect to them only if the appro- 
priate Government has by notification in 


cx/ex/B410/30/KSB 


Praveen Bankers, 
the. Official Gazette declared any allow- 


excluding any allo- 
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ance as exempt from attachment such 
allowance. can be excluded. Hence as 
per notification issued under Section 60 
(1) @) C. P. C. and reproduced in Note 2 
to R. 225 of the Centra] Government com- 
pilation of the Treasury Rules, Vol. I. 
Dearness and House-Rent Allowance 
granted fo the Central Government ser= 
vants have fo be excluded in reckoning 
the attachable portions of the salary. 


. AIR 1973 Delhi 34 Rel. on; AIR 1957 


Mad 622 Dissented from. (Para 3) 


(B) Civil P. C. (1908), Section 60 (1) 
(k) ExpIn. H — Amount contributed to 
Provident Fund by employee cannot he 
deducted from salary for calculating 
attachable portion. 


Explanation II fo Section 60 (1) de 
fines what a salary is for the purpose of 
cls. (i) and (ia). That explanation does 
not provide for excluding any other 
amount from the salary. Secondly cl. (k) 
exempts only compulsory deposits in any 
fund to which the Provident Funds Act, 
1925 or any other corresponding law ap- 
plies. An agreement by the petitioner to 
contribute a specified sum or a request 
by her to deduct any specified sum from 
her salary towards Provident Fund will 
not by itself make that sum a compul- 
sory deposit in any fund to which the 
Provident Funds Act applies. Only after 
the contribution goes into the Fund ex- 
emption under cl. (k) is available. It 
follows that the contribution which the 
petitioner has agreed to make 
Provident Fund cannot be excluded in 
reckoning the attachable portion of the 
salary. (Para 4) 
Cases Referred: Chronological: Paras 
ATR 1973 Delhi 34 3 
AIR 1973 Ker 175: 1972 Ker LT 974 4 
ATR 1957 Mad 622 3 


M. V. Ybrahimkutty and M. TI. Shana- 
vas, for Petitioner; K. P. Dandapani and 
Sumathi Dandapani, for Respondent. 


ORDER :— The defendant-judgment- 
debtor in a decree for money is the re- 
vision petitioner. She is employed as 


. a Programme Announcer in the All India 


Radio, Kozhikode, an 
the Central Government. 


establishment of 
The decree- 


- holder applied to attach her salary to 


realise the amount. She gets a total 
emolument of Rs. 1046.50 as shown here- 
under :—~ P . 


towards - 
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Pay — Te Serd ‘Rs. 700.00 
Dearness Allowance Rs. 294.00. 
House Rent Allowance Rs. 52.50- 
Total Rs. 1046.50 





‘The lower court has ordered to attach 
Rs. 200/- per month from her salary. 
This is challenged in’ oe revision peti- 
tion. 


2. According to the petitioner’s coun- 
sel the amount received by the.petitioner 
by way of Dearness Allowance and 
House Rent Allowance are not attachable. 
It is further submitted that out of her 
emoluments the petitioner pays Rs. 60/ = 
per month towards Provident Fund 
subscription and that also has to be ex- 
-cluded in reckoning the portion of the 
salary that can be attached. The ques- 
tion is whether this is right. 


3. The proviso to Section 60 (1) 
C. P. C. contains the particulars of the 
items which are not attachable and to 
our purpose cls. (i), (ia), (k), (i) and Ex- 
planation II alone need be looked into. 
They read as follows :— 


“60. Property liable to attachment and 
sale in execution of decree. — (1) ...... 


‘Provided that the following particulars 
shall not be liable to such attachment 
or sale, namely :— : 


(a) and (b) 


(i) salary to the extent of the first 
four hundred rupees and two thirds of 
the remainder in execution of any decree 
other than a decree for maintenance; 

i XX XX KX XX. 

(ia) one third of the salary in execu- 
tion of any decree for maintenance: 

(J) XX XX XX XX 
© (k) all compulsory deposits and other 
sums in or derived from any fund to 
which the Provident Funds Act, 1925, 
for the time being applies in so far as 
they are declared by the said Act not 
to be liable to attachment. 


XX 


(1) Any allowance forming part of 
the emoluments of any servant of Gov- 
ernment or of any servant of a railway 
company or Iecal authority which the 
appropriate Government may by notifi- 


cation in the Official Gazette- declare to © 


XX XX XX’ 
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be exempt -from attachment, and any 
subsistence grant or allowance made to 
any such servant while under suspension 
' (m) ‘XxX XX xx XxX -> 

Explanation II. In cls. (i) and (iaj 
“salary” means the total monthly emolu- 
ments, excluding any allowance declar- 
ed exempt from attachment under the 
provisions of clause (1), derived by a 
person fromm his employment whether 
on duty or on “leave.” 


It will be seen from these provisions that 
‘salary’ takes in all emoluments ex- 
cluding any allowance declared exempt 
from attachment under the provisions of 
cl. (1). Cl. (1) is a special provision re- 
lating to a servant of a Government or a 
servant of a Railway Comnany or local 
authority. With respect to them only 
if the appropriate Government has by 
notification in .the Official Gazette declar- 
ed any allowance as exempt from attach- 
ment such allowance can be excluded. 
The petitioner’s counsel submitted that 
in respect of the Central Government 
servants there is a notification by that 
Government exempting House Rent Al- 
lowance and allowance granted to pro- 
vide relief against the increased cost of 
living from attachment. That notifica- 
tion is an old one and is published in the 
Gazette of India dated 25th Mar. 1949 
being Notification No. -47/4/49-Estss. This 
notification was slightly amended by an- 
other one- dated 3lst May 1949. That is 
not material for our purpose. The noti- 
fication is reproduced as Note 2 to 
R. 225 of the Central Government Com- 
pilation of the Treasury Rules, Vol. I. 
That is reproduced here for convenience: 


“Note 2. — The following declarations 
have been issued by the Central Govern- 
ment under cl. (1) of the proviso to sub- 
section (1) of Section 60 Civil P. C. 


(1) The allowances payable to officers 
in India subject to the (British) Army 
and Air Force Acts shall be exempt from 
attachment by order of a Court in satis- 
faction of a liability incurred after the 
ots} Dec. 1938. 


(2) The following allowances payable 
tp any public officer in the service of the 
Government, or any servant of a Fede- 
ral. Railway or of a Cantonment Auth- 
ority or of the Port Authority of a major 
port, shall be. exempt from attachment ' 
by order of a Court :— 


Gi) All kinds of travelling : allowances. 
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(ii) All kinds of conveyance allowan- 
ces. 


(iii) All allowances granted for meet- 
ing the cost of (a) uniforms, and (b) 
rations, - 


(iv) Allowances granted as compensa- 
tion for higher cost of living in locali- 
ties considered by the Government to 
be expensive localities, including hill 
Stations. 


(v) Ail house-rent allowances. 


(vi) All allowances granted to provide 
relief against the increased cost of 
living.” 


It cannot be disputed that fhe Dearness 
Allowance is granted to provide relief 
against increased cost of living. Hence 
as per this notification issued under Sec- 
tion 60 (1) (1) C. P. C. Dearness and 
House-Rent Allowance granted to the 
Centra] Government servants have to be 
excluded in reckoning the attachable 
portions of the salary. I am supported 
in this conclusion by the decision of the 
Delhi High Court in Laxmi Narain v. 
Man Singh (ATR 1973 Delhi 34). The 
respondent’s counsel referred to the deci- 
sion by Panchanakesa Ayyar, J. in Srini- 
vasan v. Padmasini Ammal (AIR 1957 
Mad 622) stating that Dearness Allowance 
is also part of the pay for reckoning the 
portion of the salary which can be at- 
tached. The report does not indicate 
whether the petitioner therein was a 
Central Government servant. Further it 
is not seen that the above notification 
has been brought fo the nofice of thaf 
court in considering the question whe- 
ther Dearness Allowance can be included 
in the salary for attachment purposes. 
Hence the principle stated in that deci- 
sion cannot apply to the facts of this 
ease. It follows that out of the total 
emoluments received by the petitioner 
pay of Rs. 700/- alone can be treated as 
salary and excluding the portion deciar- 
ed therein as not attachable only Rs. 100/- 
can be attached every month from the 
petitioner’s salary. 


4. Another contention raised is thaf 
the amount of Rs. 60/- per month contri- 
buted towards Provident Fund should 
also be deducted from the salary in re- 
ckoning the amount attachable from the 
- salary. First of all Explanation II to 


Kousalya Devi v. Praveen Bankers 


A.I. R. 


Section 60 (1) defines what a salary is 
for the purpose of cls. (i) and (ia). That 
explanation does not provide for exclud- 
ing any other amount from the salary. 
Secondly cl. (k) referred to above ex- 
empts only compulsory deposits in any 
fund to which the Provident Funds Act, 
1925 or any other corresponding law ap- 
plies. An agreement by the petitioner 
to contribute a specified sum or a request 
by her to deduct any specified sum from 
her salary towards Provident Fund will 
not by itself make that sum a compulsory 
deposit in any fund to which the Provi- 
dent Fund Act applies. Only after the 
contribution goes into the Fund exemp- 
tion under clause {k) is available. My 
attention is drawn fo the decision in Sher 
Behudoor v. Pasupathy Upadhyaya (1972 
Ker LT 974: (AIR 1973 Ker 175)) where 
Bhaskaran. J. has stated that contribu- 
tion of funds under the Employees’ State 
Insurance Scheme and Employees’ Pro- 
vident Funds Act 1952 have to be deduct- 
ed in reckoning fhe attachable portion of 
the salary of a judgmenft-debfor. The 
Tearned Judge has held so on stating that 
though cl. (kf referred fo above does not 
specifically provide for such a deduction, 
faking in view the Social Welfare Legis- 
lation this has been deducted. This ap- 
proach is besides the point when we con- 
sider the specific provisions in the C.P.C. 
which alone are relevant in considering 
the question of attachment of salary of 
Central] Government Servants as in this 
case. It follows that the contribution 
which the petitioner has agreed to make 
towards Provident Fund cannot be ex- 
cluded in reckoning the attachable por- 
tion of the salary. 


In the result the Civil Revision Peti- 
fion is partly allowed, the order of the 
lower court is modified by directing that 
only Rs. 100/- per month can be atfach- 
ed from the salary of the petitioner. The 
lower court will issue necessary direc- 
tions to this effect to the officer who dis- 
burses the salary fo the petitioner, There 
will be no order as fo costs, 


Revision partly allowed. 
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V. BALAKRISHNA ERADI, C. J. AND 
K. K. NARENDRAN, J. 


M/s. Kerala Electrical and Allied En- l 


gineering Co. Ltd., Appellant v. Canara 
Bank and others, Respondents, 


A. S. No. 138 of 1975, D/- 25-1-1980. 


Contract Act (1872), S. 28 — Agreement 
in restraint of legal proceeding -— Condi- 
tion in a bank guarantee that a suit or ac- 
tion to enforce claims under guarantee is 
to be filed within six months from date of 
expiry of guarantee — Not hit by S. 28. 

It is the limiting of the time . within 
which the rights are to be enforced that is 
made void under S. 28 of the Act. So, it 

oes without ‘saying that rights to be en- 

orced under the contract should continue 

to exist even beyond the shorter period 
agreed for enforcing those rights, to make 
such an agreement void. But a condition 
in the contract that the rights thereunder 
accruing to a party will be forfeited or 
released if he does not sue within a time 
limit will not offend S. 28. This is because. 
as per the contract itself, the rights accru- 
ed to the p cease to exist by the expiry 
of the limited period provided in the con- 
tract. In such a case, in effect, there is no 
limiting of the time to sue. So, an agree- 
ment which provides for a simultaneous 
relinquishment of rights accrued and the 
remedy to sue for them, will not be hit 
by S. 28. But, at the same time, an agree- 
ment relinquishing the remedy only, by 
providing that if a suit is to be filed that 
should be tiled within the time limit — 
the time limit being shorter than the 
period of limitation provided by Limita- 
tion Act — will be hit by S. 28. This is be- 
cause the rights accrued continue even 
beyond the time limit as the same are not 
extinguished. In such a case, there is 
really a limiting of time to sue prescribed 
by the Limitation Act. Case law reviewed. 
| (Para 3 

A clause in the Bank guarantee provid- 
ed that a suit or action to enforce claims 
under the guarantee is to be filed within 
6 months from date of expiry of guarantee. 


Held : Under the clause the liability 
of the bank will be alive only 
for a period of six months after the expiry 
of the period of duration of the guarantee 
and the rights of the person in whose 
favour the guarantee is executed, that is, 
the plaintiffs rights under the arantee 
will also be forfeited by the end of six 
months. There is an extinction of the 
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right of the plaintiff under the contract 
and a discharge of the defendants (Bank 
and its manager, the executant of the 
uarantee on behalf of bank) from liabi- 
ity. So the time limit imposed in the 
clause is not hit by S. 28. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1634 

AIR 1960 Punj 286 (FB) 
AIR 1950 East Punjab 352 
AIR 1949 Cal 390 

AIR 1982 Bom 380 


K. P. Radhakrishna Menon and K. K. 
Ravindranath, for Appellant; T. R. 
Govinda Warriyar and K. Ramakumar, for 
Respondents Nos. 1 and 2. 

NARENDRAN, J.:— The plaintiff is 
the appellant. The facts are stark and 
simple: The 8rd defendant, the proprietor 
of a business concern at Dindigul, entered 
into a contract with the plaintiff-company 
on 17-1-1970 for the purchase of 39 
motors. On 16-1-1970 the 2nd defendant, 
Manager of the Ist defendant-Bank at 
Nattam, executed a bank guarantee 
(Ext. Al) to the plaintiff. As per Ext. Al, 
the 2nd defendant ae on behalf of 
the lst defendant-Bank that if the plain- 
tiff supplied motors and other electrical 
appliances to the 8rd defendant on credit, 

e Bank will be responsible to the plain- 
tiff up to Rs. 15,000/- of the amounts, if 
any, found due from the 8rd defendant. 
Ext. Al was a continuing guarantee for a 
period of one year. As per the contract, 
on 17-1-1970 the plaintiff supplied to the 
8rd defendant 39 motors. The bill amount 
of 22 motors was duly paid. But the bill 
for the remaining 17 motors was not paid. - 
The plaintiff made a demand to the 2nd 
defendant and an amount of Rs. 3000/- 
was paid on 18-1-1971. On 30-3-1971 the 
Saran issued a lawyer notice to the 2nd 

efendant. But the 2nd defendant repu- 
diated the liability. Thereupon, the plain- 
tiff filed the suit on 4-10-1971 for realisa- 
tion of the balance due. The 8rd. defen- 
dant remained ex parte and defendants 1 
and 2 contested the suit. The main con- 
tention in the written statement filed was 
that no claim could be made against the 
2nd defendant under the bank guarantee 
after 16-7-1971 as the plaintiff lost his 
rights under the guarantee as he did not 
institute a suit within a period of 6 months 
from the date of the expiry of the period 
of guarantee. A contention that the 2nd 
defendant was not competent to ex- 
ecute the bank arantee on ~be- 
half of the Ist defendant-Bank was 
also taken in the written Statement. 


He pe a es a 


The trial court found that since the 
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suit was filed after one year and 6 
months from the date of Ext. Al 
bank guarantee, the plaintiff lost all rights 
under Ext. Al and hence could not en- 
force the claim against defendants 1 and 
2. The trial court however found the 8rd 
defendant liable for the plaint claim and 
gave a decree against the 8rd defendant 
and his assets. It is the above judgment 
and decree of the trial court that is chal- 
lenged by the plaintiff in this appeal. 


2. Clause 6 of Ext. Al bank guarantee 
dated 16-1-1970 reads: l 


' “This guarantee will remain in force for 
a period of one year from the date here- 
of and unless a suit or action to enforce 
claim under the guarantee is filed against 
us within six months from the date of ex- 
piry of (the guarantee) all your rights 
under the said guarantee shall be forfeit- 
ed and we shall be relieved and discharg- 
ed from all liability thereunder.” 


The short point that arises for considera- 
tion is whether the condition in Cl. 6 that 
a suit or action to enforce claims under 
Ext. Al is to be filed within 6 months 
from the date of expiry of the guarantee 
ens by S. 28 of the Indian Contract Act, 


8. Section 28 of the Indian Contract 
Act, 1872 reads: 


“98. Every agreement, by which any 
party thereto is restricted absolutely from 
enforcing his rights under or in respect of 
any contract, by the usual legal proceed- 
ings in the ordinary tribunals, or which 
limits the time within which he may thus 
enforce his rights, is void to that extent. 
Section 28 makes two kinds of agreements 
void. What we are concerned in this case 
is the second of the two kinds, namely, an 
agreement which limits the time within 
which a party thereto may enforce his 
rights under or in respect of a contract by 
the usual legal proceedings in the ordinary 
tribunals. It is the limiting of the time 
within which the rights are to be enforc- 
ed that is made void. So, it goes without 
saying that rights to be enforced under 
the contract should continue to exist even 
beyond the shorter period agreed for en- 
forcing those rights, to make such an 
agreement void under the section. If, for 
example, beyond the shorter period agreed 
upon the rights under the contract cannot 
be kept alive, no limiting of the time to 
enforce the rights under the contract 


jarises and hence the agreement putting a 
y S. 28. 


time limit to sue will not be hit 
So, a condition in a contract -that -the 
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rights thereunder accruing to a party will . 
be forfeited or released if he does not sue 
within a time limit specified therein will 
not offend Section 28. This is because, as 
per the contract itself, the rights accrued 
to the party cease to exist by the expiry 
of the limited period provided for in the 
contract. In such a case, in effect, there is 
no limiting of the time to sue. So, an 
agreement which provides for a simultane- 
ous relinquishment of rights accrued and 
the remedy to sue for them will not be 
hit by S. 28. But, at the same time, an 
agreement relinquishing the remedy only, 
by providing that if a suit is to be filed 
that should be filed within a time limit— 
the time limit being shorter than the 
period of limitation under the Limitation 
Act — will be hit by S. 28. This is because 
the rights accrued continue even beyond 
the time limit as the same is not extin- 
ee In such a case, there is really a 
imiting of the time to sue prescribed by 
the Limitation Act. In the instant case, it 
is clear from Cl. 6 of Ext. Al guarantee 
extracted earlier in this judgment that the 
liability of the bank will be alive only for 
a period of six months after the expiry of 
the period of duration of the guarantee. 
It is also specified in Clause 6 that the 
plaintiff's rights under the guarantee will 
also be forfeited by the end of that six 
months. There is an extinction of the 
tight of the plaintiff under the contract 
and a discharge of the defendants from 
liability. So, the time limit imposed in 
Cl. 6 cannot be hit by S. 28 of the Con- 
tract Act. The findings of the trial court 
are perfectly legal and valid. 


4, In coming to the above conclusions 
we find support in certain decisions cited 
at the bar which we will presently refer 
to. In Shakoor Gany v. Hinde and Co., 
(AIR 1932 Bom 830) the High Court of 
Bombay considered a contention whether 
a condition in a bill of lading that the 
claim if not P within one year of 
delivery will be barred, will be hit by 
Section 28 of the Indian Contract Act, 
1872. The suit in that case was brought 
after the one year period specified in the 
condition. The court held: 


EEE the effect of the incorporation 
of Art. 8, Cl. 6, into the bills of lading in 
this case is that the rights of the holders 
have been extinguished in respect of the 
claim made in this case. As therefore the 
plaintiffs have no rights to enforce, there 
is.in my view no question of the remedy 
being barred, and S. 28, Contract Act does 
not assist the plaintiffs.”  . : . l 
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In Dawood: Tar Mahomed Bros. v. 
Queensland Ins. Co., (AIR 1949 Cal 390) 
a clause in an Insurance Policy that the 
company will not be liable for loss after 
expiry of 12 months from happening of 
o came up for consideration. The Court 


eld: i 

“The plaintif is not limited as to the 
time within which he may bring a suit; 
the restriction is on the time during which 
the company will accept liability for loss.” 
In Ruby General Insurance Co. Ltd. v. 
Bharat Bank Ltd., (AIR 1950 East Punj 
852) it is held: 

“It is open to any two parties to agree 
that the promisor would only be liable if 
he is informed of the indemnification 
within the stipulated period, and there 
seems to be a great deal of sense in it 
particularly in the case of fire insurance 
or insurance against accident where the 
liability to the extent of the damage caus- 
ed, when the matters are fresh, can be 
measured with a certain amount of acc- 
uracy. Lapse of time in such cases may 
result in all kinds of claims which are not 
capable of determination with any amount 
of exactitude and when memories of men 
may become rather hazy.” | 


In the above judgment it is further said: 


"ane ava such a clause did not defeat any 
provision of law, it was not opposed to 
a policy and it neither contravened 
A 28, Contract Act, nor Art. 86, Limitation 

c t” 

In Pearl Insurance Co. v. Atma Ram, 
(AIR 1960 Punj 286 (FB)) a clause in an 
insurance policy which said that in no 
case whatever shall the company be liable 
for any loss or damage after the expiry of 
12 months from the happening of the loss 
or damage unless the claim is the subject 
of pending action or arbitration, came up 
for consideration. Repelling the contention 
that the clause was rendered void by Sec- 
tion 28 of the Indian Contract Act, 1872, 
the Full Bench said: 

“As the clause does not limit the time 
within which the insured could enforce 
his rights and only limits the time during 
which the contract will remain alive it is 
not hit by the provisions of S. 28 of the 
Contract Act.” l 
In State of Maharashtra v. M. N. Kaul, 
(AIR 1967 SC 1634) the question that 
arose for consideration was whether a 
guarantor can be made liable beyond the 
terms of his engagement. The Supreme 
Court held: `> | . 

“Under (i) time for enforcement _ was 
available till Apr. 15, 1965. Under (ii) (a) 
as the guarantee was executed on Mar. 
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23, 1962 one year expired on Mar. 23, 
1963. Thus the last date for enforcement 
of the guarantee was Apr. 15, 1965. “An 
attempt was made so to enforce it and 
the guarantee was not available there- 
after. The guarantee in this form was ac- 
cepted by the party concerned as well as 
this Court and it was impossible to ignore 
the time limit which was an integral part 
of the guarantee. The contention of the 
Bank that the guarantee was no longer 
enforceable was, therefore, right.” 

In the result, the appeal is dismiss- 
ed, but, in the circumstances, of the 
case, without costs. 

Appeal dismissed. 
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Narayanan Nair, Petitioner v. State of 
Kerala and others, Respondents. 


i P. No. 3262 of 1977-E, D/- 12-12- 
(A) Kerala Land Acquisition Act (21 of 
1962), Ss. 12 (2), 20 (2) (b) and 49 — “Re- 
ceipt of notice” in S. 20 (2) (b) does not 
mean physical receipt only — Affixture 
properly effected would amount to service 
of notice. AIR 1960 Bom 499, Dissented 
from. (Land Acquisition Act (1894), Ss. 18 
and 12 (2)). 

“Receipt of notice” occurring in Cl. (b) 
of the Proviso to S. 20 (2) does not mean 
that the time commences to run from the 
date of physical receipt of the notice 
under S. 12 (2) from the Collector and 
not from date of notional service as by 
affixture thereof on the outer door of the 


residence as provided for under 
Section 49 (8). The object of ser- 
vice of notice being to communi- 


cate the news of the award and con- 
tents of it to the person concerned, if 
physical service of notice is not possible, 
as when he cannot be found, it can be 
served by affixture and the law imputes 
knowledge of it to the person concerned. 
Therefore where the affixture was proper 
and according to law an application for 
reference filed beyond six weeks thereof 
was held to be clearly out of time. AIR 
1960 Bom 499, Diss. from. 
(Paras 10 and 12) 
(B) Kerala Land Acquisition Act (21 of 
1962), S. 49 (3) — Affixture of notice when 
proper. (Land Acquisition Act (1894), Sec- 
tion 45 (8)). | 
Sub-sec. (8) of S. 49 allows substituted 
service of notice by affixture on the outer 
door of the residence when the person 
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concerned ‘cannot be found’. A temporary 
absence or absence at an unusual time 
does not mean ‘cannot be found’. The 
officer should make enquiries about his 
whereabouts and only when the officer is 
reasonably satisfied that the person cannot 
be found can it be said that the condition 
recedent to a substituted service has 
een satisfied. In this case the affixture 
was done in the presence of the addres- 
sees wife and another whose signatures 
were obtained for such affixture. There 
was also no serie that the process 
server had visited at an unusual time. 
Affixture was held proper and complied 
with the requirements of S. 49 


(Paras 11 and 12) 
Cases Referred: Chronological Paras 


AIR 1960 Bom 499 8 
AIR 1959 Cal 420 
AIR 1919 All 807 (2): 17 All LJ 268 llI 


P. K. Kesavan Nair, K. N. Narayana 
Pillai, T. K. Venugopalan and A. S, Para- 
meshwar, for Petitioner; Govt. Pleader, 
for Respondents. 


ORDER :— The only question which 
arises in this O. P. is whether the peti- 
tioners application for reference under 
S. 20 of the Kerala Land Acquisition Act, 
1961 (the Acť) was made in time. The 
application was received on 15-2-1977. Ac. 
cording to the petitioner no notice under 
S. 12 É had been served on him either 
poon y or by affixture according to 
aw. He had no knowledge of the award 
until he was told of it by the Revenue 
Inspector who visited his property on 8-2- 
1977. After receiving information from 
the Revenue Inspector he sent. his appli- 
cation on 13-2-1977. 


2. It was stated in the counter-affidavit 
filed on behalf of respondents 1 to 3 that 
notice of the award under S. 12 (2) was 
issued on 7-10-1976. It was taken to the 
petitioner’s house on 12-10-1976. The 

etitioner was not found. His wife Pan- 

ajakshi Amma was present. So was K. N. 
Narayanan Nair of Kondoor House. In the 
presence of these persons the notice was 
affixed on the outer door of the peti- 
tioners house No. VPP 2-544. No reply- 
affidavit has been filed on behalf of the 
petitioner to controvert these statements. 


3. The Government Pleader has pro- 
duced before me a copy of the notice 
which contains the signature of Pankaja- 
kshi Amma and K. N. Narayanan Nair who 
attested the original notice which was 
affixed. 

4, Petitioners counsel says that in the 
counter-affidavit it was not stated that the 


Narayanan Nair v. State 


A. I. R. 


petitioners wife and K. N. Narayanan 
Nair had put their signatures to the copy 
of the notice. Counsel says that if that 
fact had been mentioned it could have 
been specifically denied. 


5 The respondents having clearly 
stated in their counter-affidavit that the 
petitioner was not found when the officer 
went to the petitioner's house and notice 
was therefore fixed on the outer door of 
the house in the presence of his wife and 
K. N. Narayanan Nair, one would have 
expected the petitioner, if he had a diff- 
erent case, to deny this allegation by filing 
an affidavit to that effect. One would also 
have in that event expected the peti- 
tioners wife to specifically deny that she 
was ‘present at the time of the affixture. 


6. Petitioners counsel says that S. 20 


11` (2) (b) is not satisfied by an affixture of 


o 
the notice issued under S. 12 £ . His sub- 
mission is of course supported by a deci- 
sion of the Bombay High Court, to which 
I shall presently refer. 

7. Clause (b) of the proviso to Sec- 
tion 20 (2} reads: 

“(b) in other cases, within six weeks 
of the receipt of the notice from the Col- 
lector under sub-sec. (2) of S. 12 or with- 
in six months from the date of the Col- 


lectors award, whichever period shall 
first expire.” (emphasis supplied 
Counsel says that receipt must be a phy- 





sical receipt and not a notional receipt. 
Substituted service is not a receipt in fact, 
but only in law and that it will not be 
sufficient receipt for the purpose of Sec- 
tion 12 (2). Substituted service, counsel 
admits, is sufficient service because the 
law says so; but the law does not say that 
it is the receipt of notice. 


8. In Jankibai Tukaram v. Nagpur Im- 
provement Trust, Nagpur, (AIR 1960 Bom 
499 at p. 501) the Bombay High Court 


a E R The Act uses two different ex- 
pressions, namely, ‘receipt of the notice’ 
and ‘service of the notice’ and this distinc- 
tion cannot ‘be without significance and 
cannot be ignored. A service of the notice 
as contemplated in S. 45 would not there- 
fore necessarily amount to a receipt of the 
notice. The Collector, in my opinion, was 
therefore wrong in holding that limitation 
started from the date of the service of the 
notice by ‘affixture on the door of the 
house of the applicant.” (Para. 9) 

9. S. 49 of the Act provides for service 
of notice. It reads: 

“49. Service of notices— (1) Service of 
any notice under this Act shall be made 


‘f 
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by delivering or tendering a copy thereof 
signed, in the case of a notice under S. 3, 
by the officer therein mentioned, and in 
the case of any other notice, by or by 
order of the Collector or the Judge. 


(2) Whenever it may be practicable, the 
service of the notice shall be made on the 
person therein named. 


(3) When such person cannot be found, 


the service may be made on any adult 
male member of his family residing with 
him, and if no such adult male member 
can be found, the notice may be served, 
by fixing the copy on the outer door of 
the house m which the person therein 
named ordinarily dwells or carries on 
business, or by fixing a copy thereof in 
some conspicuous place in the office of 
the officer aforesaid or of the Collector or 
in the court-house, and also in some con- 
spicnous part of the land to be acquired: 


Provided that if the Collector or Judge 
shall so direct, a notice may be sent by 
registered post in a letter addressed to 
the person named therein at his last 
known residence, address or place of busi- 
ness, and service of it may be proved by 
the production of the addressees receipt”. 


10. The object of service of notice is 
to communicate to the person concerned 
the news of the award and the contents 
thereof. If communication cannot be had 
by a physical service of notice, notice can 
be served by  affixture which is 
in law as effective as personal service. 
The purpose of notice by affixture is 
therefore to communicate knowledge of 
the award to the person concerned. The 
law imputes knowledge to the person to 
whom such communication has been 
made. If the person to whom notice is to 
be given cannot be found, the purpose of 
the law is satisfied by communicating the 
knowledge by means of affixture. With 
great respect I do not agree with the ob- 
servation of the Bombay High Court to 
the contrary. 


1]. Petitioners counsel referred me to 
the following observations of the Allaha- 
bad High Court in Fazal Rasul v. Col- 
lector of Agra (AIR 1919 All 807 (2)) 


“A notice under S. 45 should, wherever 
practicable, be served on the person 
named in the notice by delivering or ten- 
dering: it is only when the person cannot 
be found that service may be made in an- 
other way. 


The mere temporary absence from his 


house of the person to be served would 
not fall within the expression ‘cannot be 
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found’ used in Cl. (8) of the section’ 
(Head-notes) 

Counsel further referred me to the deci- 
sion of the Calcutta High Court in Gopi- 
ram Agarwalla v. First Addl. Income-tax 
Officer (AIR 1959 Cal 420) where the 


Court stated: 


“The mere fact that the serving officer 
does not find the defendant or the party 
to be served with the notice at the address 
is not tantamount to saying that the defen- 
dant cannot be found. Before it can be 
said that the defendant cannot be found, it 
must be shown not only that the serving 
officer went to the place at a reasonable 
time when he would be expected to be 
present but also that if he was not found, 
proper and reasonable attempts were 
made to find him either at that address 
or elsewhere. If after such reasonable at- 
tempts the position still is that the defen- 
dant is not found, then and then only it 
can be said that the defendant cannot be 
found. 

Where the requisite that the defendant 
cannot be found has not been established 
the service by affixation is not a good 
service. 

(Head-notes) 

These decisions show that a person is 
not deemed to be not found by the mere 
fact that the serving officer visited the 
house ‘at some odd hour and found him 
absent. A temporary absence does not 
mean that the person cannot be found. 
The serving officer has to show that he 


‘visited the house at a reasonable time 


when the person concerned was expected 
to be there. If he was absent the officer 
should have made enquiries about _ his 
whereabouts, It is only when the officer 
is reasonably satisfied that the person con- 
cerned cannot be found can it be sai 
that the condition precedent to a substitut- 
ed service has been satisfied. 


12. The facts of this case show that the 
officer was reasonably satisfied that the 
petitioner could not be found. It is not 
stated by the petitioner that the substitut- 
ed service was effected at a time when 
he was temporarily absent. In fact the case 
of the petitioner is that no substituted 
service was effected. Notwithstanding the 
clear averment contained in the counter- 
affidavit to the effect that the petitioner's 
wife was present at the time of the sub- 
stituted service, the petitioner contends 
that no substituted service was effected. 
In other words, according to the peti- 
tioner, the statement in the counter-affi- 
davit is nothing but a lie. If that is so, 
the petitioner ought to have been bold 
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affidavit. The petitioners wife also could 
have, as I stated earlier, denied the state- 
ment in the counter-affidavit. In the ab- 
sence of such denial, there is no bona fides 
in the contention that the substituted ser- 
vice was not effected. If substituted ser- 
vice was effected and the petitioners wife 
was aware of it, it is hard to believe that 
proper notice was not served upon the 
petitioner in the manner provided by law. 
I therefore hold that notice under S. 12 
(2) was duly served by affixture on 12-10- 
1976. If that was the date of the service 
of the notice, the petitioner’s application 
for reference under S. 20 which was re- 
ceived by the Land Acquisition Officer on 
15-2-1977 was clearly out of time. | 
The O. P. is accordingly dismissed. No 

costs, 
Petition dismissed. 
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Padmanabhan Nair, Petitioner v. Than- 
kappan and others, Respondents. 

O. P. No. 449 of 1977-C, D/- 27-11-1979. 

Kerala Agricultural Workers Act (18 of 
1974), S. 22 (5) — Award by agricultural 
trib — Passing of, after prescri 
period — Award enforceable, particularly 
when party challenging it participates in 
proceeding without protest. (Evidence Act 
(1872), S. 115). ! 


Where an award by the agricultural tri- 
bunal was passed after the period prescrib- 
ed therefor, under S. 22 (5) of the Act, the 
award would not become invalid on that 
sole ground. The time metioned for com- 
pletion of the proceedings under the sec- 
tion is a rider attached to the conferment 
of jurisdiction which is in the nature of 
an admonition to the Tribunal, but not a 
condition for the exercise of its jurisdic- 
tion. If a Tribunal does not make an 
award within that time, the Tribunal fails 
to carry out the full intent of the legisla- 
ture. Such lapse on the part of the Tri- 
bunal is a matter of grave concern. But 
the legislature at the same time cannot be 
said to have intended that the award, 
which is the result of a due enquiry, shall 
become invalid for the sole reason that 
it is made outside the period of limitation. 
In any event, he who causes the delay, or 
takes part in the enquiry without protest 
even after-the statutory. period runs out, is 
not entitled to challenge the award on the 
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enough to swear to it by filing a counter-. 


ground of delay. AIR 1968 Pat 150 (FB), 
and O. P. No. 387 of 1977-F (Ker), Foll. 
(Paras 2, 7) 
Cases Referred: Chronological Paras 
(1977) O. P. No. 337 of 1977-F (Ker) 7 
ATR 1968 Pat 150 (FB) 6 


P. C. Balakrishna Menon, for Petitioner; 
V. N. Swaminathan, (for No. 1) and Govt. 
pier (for Nos. 2 and 8), for Respon- 

ents. 


ORDER :—~- The petitioner is the land- 
owner and the Ist respondent is the 
worker. The petitioner challenges Ext. P2 
award of the Agricultural Tribunal, Allep- 
pey, in A. D. No. 30 of 1976 whereby the 
Tribunal held that the Ist respondent was 
entitled to be employed by the petitioner 
in terms of S. 7 (2) of the Kerala Agricul- 
tural Workers Act, 1974 (‘the Act’). The 
award is challenged for two reasons. The 
petitioner’s counsel Shri P. C. Balakrishna 
Menon contends that the award is invalid 
for the reason that it was made outside 
the period limited for making an award 
in terms of S., 22 (5). Counsel further con- 
tends that the award is vitiated by an 
error in so far as the Tribunal did not 
take into account the employers conten- 
tion that the worker was not entitled to 
be employed for the reason mentioned 
under Section 7 (5) (d). . 

2. Section 22 (5) reads: 

“Where an agricultural dispute has been 
referred to an Agricultural Tribunal under 
sub-sec. (4), the Tribunal shall hold its 
proceedings expeditiously and shall, as 
soon as practicable after the conclusion 
of the proceedings, but not later than 

irty days from the date of receipt of the 
reference by the Tribunal, submit its 
award to the District Collector.” 

The pupone of the Act is to provide for 
the welfare of agricultural workers and to 
regulate the conditions of their work. The 
workers protected under this Act shall not 
be denied employment except in accord- 
ance with its po Any worker who 
complains of denial of employment is en- 
titled to have the dispute settled or ad=- 
judicated in the manner provided under 
S. 22. The Tribunal is enjoined to conduct 
the proceedings expeditiously. Time for 
adjudication is limited. The object of the 
limitation is to see that proceedings aré 
not prolonged or delayed to the disadvan- 
tage of the parties, particularly the worker. 
The award has to be submitted to the 
District Collector within 80 days from the 
date of receipt of the reference. The Tri- 
bunal shall have failed in his responsibi-|-: 
lity if he did not conform to’ these ; 
quirements. The question however is ‘whe-}... 
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ther an award made outside the 80 days 
period is- invalid. I think not. 


8. The date of reference is 28-8-1976. 


-~ Jt is not known when the reference was 


actually received by the Tribunal. Assum- 
ing that the reference was received with- 
in a day or two, the office of the Tribunal 
being in the same town as that of the Col- 
lector, the Tribunal in all probability was 
seized of the reference as from 1-9-1976. 
At any rate -it cannot be later than 4-9- 
1976 which is the date on which notice of 
summons was issued by the Tribunal to 
the parties under R. 15 (2) of the Kerala 
Agricultural Workers Rules, 1975. It 
would thus mean that in any event the 
period of 80 days expired on 3-10-1976. 
The award was however passed only on 
27-10-1976. 


4. The Tribunal entered upon the en- 
quiry without delay, for, as I stated ear- 
lier, the notice itself was issued on 4-9- 
1976. But the statement of the employer 
was not submitted before 22-9-1976; and, 
he did not examine himself as a witness 
until 8-10-1976 by which time the period 
of 30 days had expired. Another witness 
of his was examined on 14-10-1976. The 
employer and his witness thus testified be- 
fore the Tribunal outside the period of 
30 days. 


5 Can the employer who participated 
in: the Fete without protest even after 
the expiry of the statutory period. for 
passing the award legitimately question 
the validity of the award on the ground 


that it was time-barred; or is he estopped - 


from raising such contention? 


6 In Bokara and Ramgur Lid. v. 
Dr. Prasun Kumar Banerjee (AIR 1968 
Pat 150) a Full Bench of the Patna High 
Court considered the question whether a 
person, who willingly participated in the 
apni before an arbitrator outside 
the period of limitation under Cl. (8) of 
Schedule I of the Arbitration Act, 1940, 
could legitimately contend that the award 
which was passed outside the period of 4 
months was invalid. The Court held that 
he was estopped from raising any such 
contention. 


/  %. The object of the legislature in en- 
acting S. 22 (5 is to give full effect to it. 


The time mentioned for completion of the. 
seca ig a rider attached to the con- 


erment of jurisdiction which is in the 


nature of an admonition to the Tribunal, 
but not a condition for the. exercise of its 
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jurisdiction. If a Tribunal did not make 
the award within that time, the: Tribunal 
failed to carry out the full intent of the 
legislature. Such lapse on the part of the 
Tribunal is a matter of grave concern, for 
it defeats the intention of the legislature 
to expedite proceedings before the Tri- 
bunal in the interest of the parties con- 
cerned, particularly the worker.’ But the 
legislature at the same time could not 
have intended that the award, which is 
the result of a due enquiry, should become 
invalid for the sole reason that it was 
made outside the period of limitation. In 
any event, he who caused the delay, or 
took part in the enquiry without protest 
even after the statutory period ran out, is 
not entitled to challenge the award on the 

ound of delay. Viewed in this light it is 

ifficult to read S. 22 (5) as mandatory. 
This was the view which this Court took 
in O. P. No. 837 of 1977-F. Any other 
construction would in my view conflict 
with the legislative intent. The section 
lays down a norm which the Tribunal 
must necessarily act upon. But non-com- 
pliance with it, without more, will not 
invalidate the award. 


8. Shri Menon contends that the Tri- 
bunal did not take into account the em- 
ployer’s case that the worker was not en- 
titled to be employed for the reason men- 
tioned under S. 7 (5) (d) which says: 


“(5) Notwithstanding anything contain- 
ed in the foregoing, provisions of this sec- 
tion, no landowner shall be under an ob- 
ligation to employ any agricultural 
worker— . 





: (d) who has intentionally caused damage 
of crops belonging to the landowner or 
caused any other loss to the landowner.” 
The Tribunal says that on this aspect no 
evidence was adduced by the employer. 
The evidence of P. W. 1, the employer 
himself, was read out to me. There is no 
mention of any damage having been caus- 
ed by the worker. 


9. In the circumstances I see no reason 
to interfere with the finding of the Tri- 
bunal. The O. P. is accordingly dismissed. 
No costs. 


Petition dismissed. 
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V. P. GOPALAN NAMBIYAR, C. J. AND 
G. BALAGANGADHARAN NAIR, J. | 


State of Kerala and others, Appellants 
v. Universal Marine Agencies and others, 
Respondents. 


Writ Appeal No. 8 of 1978, D/- 7-11- 
1979.* 


Kerala Revenue Recovery Act (15 of 
1968), S. 68 (1) — Agreement with Gov- 
ernment — Clauses 16 and 17 providing 
recovery of ‘sums found due under or by 
virtue of it’ by proceeding under Act — 
Breach of contract — Recovery of dam- 
ages for breach by proceedings under the 
Act — Whether within jurisdiction. 1977 
Ker LT 949, Reversed. 

A storage and Freezing plant was leased 
by the State Government under an agree- 
ment to the petitioner. Expenses and loss 
caused to Government by non-returning 
of the plant on due date were claimed by 
the Government as damages. 

Held Cls. 16 and 17 of the agreement 
were wide enough to give the lessor Gov- 
ernment the right to recover “all sums 
found due to the lessor under or by virtue 
of this agreement”, from the security 
amount, and the balance if any from the 
moveable and the immovable properties 
of the lessee under the provisions of the 
Revenue Recovery Act. This provision 
clearly embraces whatever is due to the 
Government. (Para 8) 

Clause 17 gives the. Government the 
right of deciding the amount due to the 
Government by reason of the operation 
of the agreement in cases of dispute be- 
tween the lessor and the lessee as to the 
said amount. The Government’s decision 
is to be final and conclusive and binding 
on the lessee. (Para 4) 


In pursuance of the clauses in the 
agreement, the notice had clearly set out 
- the amount due from the lessee. No ex- 
ception was taken to the adjudication of 
liability thus made by the Government. 
There was only a counter-claim that the 
plant was surrendered and was leased by 
the Government to a third party and that 
the security deposit of Rs. 5,000/- had not 
been returned. In the circumstances, the 
demand raised by the Government was 
not unjustified and improper and without 
jurisdiction. AIR 1975 Ker 189, Relied; 
AIR 1974 SC 1265, Disting.; 1977 Ker LT 
$49, Reversed. (Para 4) 


*Against judgment of George Vadakkel J., 
reported in 1977 Ker LT 949. 
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State v. Universal Marine Agencies 


A. J. R. 

Cases Referred: Chronological Paras 
AIR 1979 SC 852 2 
AIR 1975 Delhi 248 (FB) 4 
ATR, Do Ker 47:1974 Ker LT 806 
2 

AIR 1975 Ker 189 : 1975 Ker LT 551 2,4 
AIR 1974 SC 1265 2 
(1970) 1 SCWR 392 4 
AIR 1954 Bom 423 2 


Advocate General, for Appellants. 


GOPALAN NAMBIYAR, C. J.:— This 
appeal is by the State of Kerala and the 
Director of Fisheries, Trivandrum, against 
the judgment of a learned Judge of this 
Court, allowing the respondent’s writ peti- 
tion and restraining the appellants and 
the Deputy Director, the Assistant Direc- 
tor, the Sub-Inspector of Fisheries and 
the District Collector, Trichur, from tak- 
ing steps for the recovery of a sum of 
Rs. 24,974.94, mentioned in Ext. P5 notice, 
under the provisions of the Kerala Reve- 
nue Recovery Act, 1968 or the Indian 
Revenue Recovery Act 1890. The 
learned Judges judgment is report- 
ed (vide 1977 Ker LT 949). An 
Ice-plant, Storage and Freezing plant 
at Azheekode was leased to the writ 
oe under Ext. P1 agreement dated 

-5-1970 for a period of one year. The 
rent was Rs. 80,001/-. Rs. 15,000/_ had 
been paid on 7-5-1970 and the balance 
was payable on or before 28-11-1970. It 
was aa paid on 30-1-1971. Electric 
charges had to be paid by the lessee. As 
the charges were not so paid, the electric 
supply was disconnected on 30-3-1971. 
On 20-3-1971 by Ext. P2 letter from the 
3rd petitioner, (the Managing Director of 
the Ist petitioner), the Director of Fisher- 
ies was informed that the petitioner was 
unable to continue the lease till the end 
of the period of agreement, and proposing 
to hand. over the plant at any time before 
the end of the month. The 8rd petitioner 
complained .of harassment from the local 
officials, As articles were inside the fac- 
tory, the 5th respondent (to the O. P.), the 
Sub-Inspector of Fisheries put a lock on 
the factory and listed the articles (vide 
Ext. P3). On 14-5-1971; the writ petitioner 
and the respondents came to the ice-plant. 
Rs. 13,194.64 was estimated to be the ar- 
rears towards the electric charges and it 
was agreed that the petitioner would pay 
the amount. On 28-5-1971 the petitioner 
actually paid the amount and the electric 
supply was reconnected. On 4-6-1971 the 
plant was test-run. The plant had to be 
rectified. But this was not done. The writ 
petitioner was issued a notice for the secu- 
rity amount of Rs. 5,010/- and an addi- 
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tional claim of Rs. 5,000/-. The mistakes 
in the plant were recitified. The factory 
was reauctioned for Rs. 60,000/-. On 


_ 9-2-1974, the expenses and the loss caused 


to the Government by not returning the 
factory on 7-5-1971, were calculated at 
Rs. 29,974.94. After adjusting the security 
amount of Rs. 5,000/- a notice was issued 
for Rs. 24,974.94. Revenue Recovery Pro- 
ceedings for the said amount were pro- 
posed to be taken. By Ext. P4 reply dated 
14th Aug., 1978, the writ petitioner had 
stated that- the entire lease amount of 
Rs. 80,001/- was paid in full and the plant 
was surrendered on 31st May, 1971, that 
subsequently the plant was leased out by 
the Government to another party, and 
that the security amount of Rs. 5,000/- 
had not been returned to the writ peti- 
tioner. Ext. P5 notice of demand dated 
9-2-1974 under the Revenue Recovery Act 


was issued by the Tahsildar, Mangalore, 


threatening revenue recovery proceedings 
for the amount of Rs. 24,974.94 that was 
due. It was at that stage that the writ 
etitioner approached this Court for re- 
ess. These were the facts according to 
the appellants. 


2. The learned Judge referred to 
Ext. P1 contract, and in particular to Cl. 16 
‘3 the said agreement which reads as fol- 
OWS : j 


“16. The lessee do further agree that 
all sums found due to the lessor under or 
by virtue of this agreement shall be re- 
coverable from the security amount and 
the balance, if any, shall be recoverable 
from the lessee and their properties 
movable and immovable under the provi- 
sions of the Revenue Recovery Act for 
the time being in force as though they 
were arrears of land revenue or in such 
other manner as the lessor may deem fit.” 


Before the learned Judge, it was the Gov- 
ernment’s contention that the above clause 
would attract. S. 68 (1) of the Kerala Re- 
venue Recovery Act 1968, according to 
whic monies due from any person to 
the Government under written agreement, 
are recoverable as arrears of public reve- 
nue due on land, or land revenue, an 
may be recovered under the provisions of 
the Act. The learned Judge referred to 
the decision ` of the Supreme Court in 
Union of India v. Raman Iron Foundry 
(AIR 1974 SC 1265), where in respect of 
a more or less similar clause, it was ob- 
served by the Supreme Court: 


“Now the law is well settled that a 
claim for sage brags damages does not 
give rise to a debt until the liability is ad- 


State v. Universal Marine Agencies 


Ker. 159 


judicated and damages assessed by a 
decree or order of a Court or other ad- 
judicatory authority. When there is a 

reach of contract. the party who commits 
the breach does not eo instanti incur any 
pecuniary obligation, nor does the party 
complaining of the breach becomes entitl- 
ed to a debt due from the other party. 


The only right which the party aggrieved 


the 
That is not an 


by the breach of the contract has is 
right to sue for damages. 
actionable claim and this position is made 
amply clear by the amendment in S. 6 (e) 
of the T. P. Act, which provides that a 
mere right to sue for damages cannot be 
transferred.” 


The Supreme Court cited with approval 
a passage from the decision of Chagla, 
C. J. in Jron and Hardware (India) Co. v. 
Firm Shamlal and Bros. (AIR 1954 Bom 
423), where the learned Chief Justice 
stated thus : 


“As already stated, the only right 
which he has is the right to go to a court 
of law and recover damages. Now, dam- 
ages are the compensation which a Court 
of Jaw gives toa party for the injury 
which he has sustained. But, and this is 
most important to note, he does not get 
damages or compensation by reason of 
any existing obligation on the part of the. 

erson who has committed the breach. 

e gets compensation as a result of the 
fiat of the Court. Therefore, no pecuniary 
liability arises till the Court has determin- 
ed that the party complaining of the 
breach is entitled to damages. Therefore, 
when damages are assessed, it would not 
be true to say that what the Court is doing 
is ascertaining a pecuniary liability which 
already existed. The Court in the first 

lace must decide that the defendant is 
able and then it proceeds to assess what 
that liability is. But till that determination 
there is no liability at all upon the defend- 
ant.” 


After noticing the above Bombay judg- | 
ment, the Supreme Court summed up the 
position thus : 


“This statement in our view represents 
the correct legal position and has our 
concurrence. A claim for damages for 
breach of contract is, therefore, not a 
claim for a sum presently due and payable 
and the purchaser is not entitled, in exer- 
cise of the right conferred upon it under 
clause 18, to recover the amount of such 
claim by appropriating other sums due to 
the contractor”. i 
In the light of the above principles, the 
learned Judge took the view that unless 
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there was an appropriate adjudication of 
liability of the writ petitioner, he cannot 
be made liable, nor should coercive steps 
for revenue recovery be set in motion 
against him. The learned Judge noticed 
that some of the items of claim were not 
specifically covered by any clause in 
Ext. Pl agreement. For instance, there 
was no stipulation in Ext. PI for interest 
on belated remittance of any instalments. 
The learned Judge also noticed that De- 
partment and the writ petitioner were at 
variance as to the date on which the ice- 
lant was surrendered back. The appel- 
ants herein placed it as on 17-8-1971, and 
calculated loss of profits on the basis of 
what the appellants had been deprived 
of, or the profits that they would have 
made, had the plant been surrendered on 
8-5-1971. The writ petitioner would claim 
that it was surrendered on 8]-5-1971 vee 
Ext. P4). The learned Judge was of the 
view that the two heads of claim above 
referred to, can only give rise to a claim 
for damages for the appellant, which had 
to be assessed in ordinary modes, and not 
assessed by the appellants themselves to 
confront the writ petitioner with. The 
Jearned Judge found that there was no 
provision under the contract to cover the 
assessment for the items of claim for 
- which demand was raised against the writ 
etitioner. Reliance was placed by the 
earned Government Pleader before the 
learned Judge, (and by the learned Advo- 
cate General before us) on the following 
passage in the Union of India v. Raman 
Iron Foundry (AIR 1974 SC 1265): 


“Now the law is well settled that a 
claim for unliquidated damages does not 
give rise to a debt until the liability is ad- 
judicated and damages assessed by a 
decree or order of a court or other ad- 
judicatory authority.” 

Reliance was also placed on a Division 
_ Bench ruling of this Court in State of 

Kerala v. Joseph (1975 Ker LT 551): (AIR 
1975 Ker 189). In addition to these, the 
learned Advocate General drew our atten- 
tion to the decision in State of Rajasthan 
v. Raghubir Singh (AIR 1979 SC 852). This 
latter decision was under the provisions 
of the Interests Act and concerned itself 
with the question as to when a debt can 
be said to ‘arise’, or a sum certain can be 
said to have been stipulated for, or to 
have: materialised. Counsel for the Re- 
spondent before us (the writ petitioner) 
irew our attention to the decision in 
Achuthan v. State Bank .of Travancore 
_ (1974 Ker LT 806 para 17)-: (AIR 1975 Ker 

47) (FB). - oe 
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5. We may extract the clause in 
Ext. Pl agreement relied upon by the 
learned Advocate General. 

“8. The department will employ one 
Assistant Operator for the Plant whose 
pay and allowances sanctioned from time 
to time by Government including leave 
salary and pension contribution shall be 
borne by the lessee. i 


4. The lessee shall keep the Plant in 
working order and in good condition meet- 
ing the expenses for the proper mainten- 
ance and repairs at the lessee’s cost and on 
expiry of the lease period shall return the 
same in working order and good con- 
dition. 

16. (quoted at page 5). 

I7. If any dispute or question shall 
arise between the lessee and the lessor 


touching on or relating to any of the mat- ` 


ters or things hereinbefore contained 
the same will be decided by the lessor 
and the decisions of the lessor shall be 
final and conclusive and shall be binding 
on the lessee. 


18. The lessee shall be prepared to 
terminate the lease any time beo May 
One thousand Nine hundred and Seventy- 
one if so required by the lessor.” 

It seems to us that cls. 16 and 17 are wide 
enough to give the lessor the right to re- 
cover “all sums found due to the lessor 
under or by virtue of this agreement”, 
from the security amount, and the balance 
if any from the moveable and the immov- 
able properties of the lessee under the 


rovisions of the Revenue Recovery Act.j . 


his provision clearly embraces whatever 
is due to the Government, under or by 
virtue of Ext. P1. 


4, We now turm to cl. 17 extracted 
supra. That gives the Government the 
right of deciding the amount due to the 
Government by reason of the operation 
of the agreement in cases of dispute be- 
tween the lessor and the lessee as to the 
said amount. The Governmenťs decision 
is to be final and conclusive and binding 
on the lessee. This clause again is wide 
and comprehensive, and approximates. to 
the clause that was construed by this 
Court in the Division Bench ruling in 
State of Kerala v. Joseph (1975 Ker LT 
551):(AIR 1975 Ker 189). In the presence 
of this clause, we are not prepared to 
agree with the learned Judge that there 
was no provision or machinery provided 
in Ext. Pl to adjudicate on the amount 
due by reason of the working of the pro- 
visions .of the agreement. 


e learned 


‘a 
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Judge was inclined to view the clause as 
acting in terrorem and as penal in nature, 
in so far as it concedes to one party to the 
contract a right of deciding against the 
other. The learned Judge apparently fail- 
ed to note or to appreciate the ratio of the 
Division Bench ruling in Joseph’s case 
(1975 Ker LT 551): (AIR 1975 Ker 189). 
That decision construed a similar clause 
and found it conferred a power similar to 
what is sought for in this case. The basis 
of treating as valid the conferral of such 
a power was explained in detail in the 
said decision. The learned Judge referred 
to General Manager N. E. F. Ry. v. 
Chakraborty ( (1970) 1 SC WR 392), but 
an examination of the decision will show 
that there was no right on the controller 
to quantify the liability of the subseriber 
and seek to deduct the same. In Mohan 
Meakin Breweries Ltd. v. Union of India 
(AIR 1975 Delhi 248) (FB) again, referred 
to by the learned Judge, the relevant 
clause did not confer a power of adjudica- 
tion, and was so construed by the Delhi 
High Court. But in this case we are of 
the opinion that cl. 17 confers such a 
power. We are unable to follow the learn- 
ed Judge’s comment that there was no 
argument before the Division Bench in 
1975 Ker LT 551:(AIR 1975 Ker 189) 
that the power of adjudication was not 
conferred by the contract. We are afraid 
the learned Judge has missed the ratio of 
the decision. In pursuance of the clauses in 
the agreement the notice dated 26-6-1978 
Ireferred to in Ext. P4 had clearly set out 
the amount due from the lessee. No excep- 
tion was taken to the adjudication of 
liability thus made by the Government. 
There was only a counter-claim that the 
plant was surrendered on 3lst May, 1971 
and was leased by the Government to a 
third party and that the security deposit 
of Rs. 5,000/- had not been returned. In 
the circumstances, we cannot agree with 
the learned Judge that the demand raised 
by the Government was unjustified and 
improper and without jurisdiction. 


We allow this appeal and set aside the 
judgment of the learned Judge and would 
direct that O. P. No. 1859 of 1974-B | will 
stand dismissed. We make no order as to 
costs, 


Appeal allowed. 
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T. CHANDRASEKHARA MENON, J. 
V. R. Balakrishnan Nadar, Petitioner v. 
R. Velayudhan Nadar and others, Respon- 
dents. 
- C. R. P. No. 1609 of 1979-G, D/- 8-8- 
1979. 


Civil P. C. (1908), S. 10 — Interlocutory 
order, pending stay ~~ Applications for 
amendment and for appointment of re- 
ceiver — In passing orders on such appli- 
cations, Court would not be proceeding 
with trial of the suit within S. 10 — 
Orders, not without jurisdiction. AIR 
1922 Bom 276; ATR 1969 All 479 and AIR 
1974 Mys 63, Foll.; ATR 1928 Lah 751 (2), 
Distinguished. (Para 5) 
Cases Referred: Chronological Paras 


AIR 1974 Mys 68 
AIR 1969 All 479 
AIR 1957 SC 444 
AIR 1928 Lah 751 (2) 
AIR 1922 Bom 276 

K. S. Rajamony and A. Shahul Hameed, 
for Petitioner; P. Sukumaran Nair and 

. K. Chinnan, for Respondents. 

ORDER .— The only question that 
arises in this civil revision petition is 
whether a court has jurisdiction to pass an 
order on an interlccutory application — 
in this case two interlocutory applications 
filed for amendment of the plaint and for 
the appointment of a receiver — because 
of the stay of the filing of the suit under 
S. 10 C. P. C. The court below held that 
the court has jurisdiction to pass order on 
such application. The petitioner who is 
the first defendant in the suit questions 
that decision. 

2. Section 10 C. P. C. states that no 
Court shall proceed with the trial of any 
suit in which the matter in issue is also 
directly and substantially in issue in a pre- 
viously instituted suit between the same 
parties etc. The question here is whether 
it could be said that in passing on order 
on an interlocutory application, the court 
would be proceeding with the trial of the 
suit. | 
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3. In Senaji Kapurchand v. Pannaji 
Devichand AIR 1922 Bom 276 a Division 
Bench of the Bombay High Court said : 

“But under S. 10 it is provided that no 
Court shall proceed with the trial of any 
suit in which the matter in issue is also 


directly and substantially in issue in a 
previously instituted suit between the 
KW/KW/F566/ 79/ SSG l 
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same parties. That does not prevent the 
Court from making interlocutory orders, 
such as orders for a Receiver, or an in- 
junction, or, as in this case, an order for 
attachment before judgment.” 


The Allahabad High Court in Smt. Kul- 
sumum Nisan v. Mohammad Farooq AIR 
1969 All 479 also takes the same view. 
The learned Judge said in that case: 


“The object underlying the provisions 
of S. 10 C. P. C. is to prevent simultane- 
ous trial of two suits in which the matter 
in issue between the parties is directly 
and substantially the same. An interlocu- 
tory order in the nature of issue of injunc- 
tion, or appointment of a receiver, or an 
order of attachment before judgment can- 
not be regarded as a matter affecting the 
trial of the suit. It seems to me that the 

uestion as to whether a party should or 
should not be impleaded does not en- 
croach on the merits of the controversy 
between the parties. It is a matter of a 
formal nature and cannot in any way de- 
termine their respective rights.” 


In that case some reliance had been plac- 
ed in a decision of the Supreme Court in 
Harish Chandra Bajpai wv. Triloki Singh, 
AIR 1957 SC 444 wherein it was observed 
that ‘trial’ was used as meaning the entire 
proceedings before the tribunal from the 
time when the petition was transferred 
to it under Sec. 86 of the Representation 
of the People Act until the pronounce- 
ment of the award. In the Supreme Court 
case the question turned on the inter- 
pretation of S. 83 as to whether the tri- 
bunal seized with the election petition 
was empowered to order amendment of 
the petition under S. 90 (2) of the Act. 
Before the Supreme Court it was contend- 
ed that S. 90 (2) extends the: provisions of 
the Civil P. C. to proceedings before trr- 
bunals only in respect of procedure and 
that power to order amendment under 
Order VI, R. 17 is not within the exten- 
sion. 


The Supreme Court overruled the ob- 
jection, holding that the provisions of 
Chap. III read as a whole clearly showed 
that ‘trial’ was used as meaning the entire 
proceedings before the tribunal from time 
when the petition was transferred to it 
under Section 86 until the pronounce- 
ment of the award. So far as the word 
‘trial’ used in S. 88 (3) of the Representa- 
tion of the People Act is concerned, it was 
construed by the Supreme Court in the 
context of the various provisions contain- 
ed in Chapter III of the said Act and the 
analogy could not be extended to a suit 
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T has been stayed under S. 10 Civil 


4. The same view has been taken in 
regard to passing interlocutory orders by 
the Mysore High Court in Baburao 
Vithalrao Sulunke v. Kadarappa Prasappa 
Dabbannavar AIR 1974 Mys 63. In the 
decision of the Lahore High Court in 
Fakir Singh v. Secretary of State AIR 
1928 Lah 751 (2) it had been held that 
once a court has made an order under 
Section 10 staying the proceedings in a 
suit it has no jurisdiction to fix further 
dates for the hearing of the suit unless 
moved.to do so by either party. In that 
case in spite of the fact that the suit had 
been stayed the Civil Judge fixed a date 
for the hearing of the suit. On the date 
fixed the plaintif failed to appear and the 


learned Judge dismissed the suit. 
It was held by the Lahore High 
Court that the order was with- 


out jurisdiction. That decision is in 
no way helpful to the decision in this 
case. Certainly the correctness of that 
decision is beyond controversy. 


5. I find no error in the view taken by 
the court below. This C. R. P. is dis- 
missed. I make no order as to costs, in the 
circumstances of the case. 


A carbon copy of this order will be 
given to the parties on payment of requi- 
site charges. 

Petition dismissed. 
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P. SUBRAMONIAN POTI AND 
KUMARI P. JANAKI AMMA, J]. 


Commissioner, Trichur Municipality, 
Appellant v. Krishnan Menon and others, 
Respondents, 

L. A. A. No. 168 of 1976, D/- 27-3- 
1979. 

Kerala Land Acquisition Act (21 of 
1962), Ss. 55 (2) Proviso and 20 — Local 
authority or company is not a party for 
all purposes — It cannot demand a refer- 
ence u/s. 20. 


Since the question of land value is a 
matter to be determined between the 
claimant and the State and since the Pro- 
viso to sub-sec. (2) of S. 55 which bars the 
local authority or company for whose 
benefit land is acquired from demanding 
a reference u/s. 20 clearly indicates that 
they are not parties to the proceedings 
for all purposes, the appeal by them 
would be incompetent. AIR 1974 Andh 
Pra 299, Foll. (Para 2) 
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Cases Referred: (Chronological Paras 
AIR 1974 Andh Pra 299 2 
1970 Ker LT 1015 2 

Xavier Arakkal, for Appellant; V. 
Parameswara Menon and C. K. Raveendra- 
nathan, for Respondents. 


SUBRAMONIAN POTI, J.:— There is 
a preliminary objection raised against the 
maintainability of this appeal. The Com- 
missioner of the Trichur Municipality has 
filed this appeal against the decision of 
the Sub Court of Trichur enhancing the 
compensation allowed for land compul- 
sorily acquired by the Land Acquisition 
Officer. Evidently the Trichur Munici- 
pality has come up in appeal as if it is a 
party interested in the compensation. The 
acquisition is for the purpose of Trichur 
Municipal Council and the compensation 
may be payable out of the funds of'the 
Municipal Council. 


2. The question of land value is a 

atter to be determined as between the 
claimant and the State who alone are 
parties to the dispute. S. 55 (2) of the 
Land Acquisition Act confers right to a 
local authority or a company in cases 
where acquisition is made at the cost of a 
fund controlled or managed by such local 
authority or by such company to defray 
from or by such fund or company the 
charges of and incidental to such acquisi- 
ion. But the proviso to sub-sec. (2) makes 
it clear that such local authority or com- 
{pany would not be entitled to demand a 
jreference under S. 20 of the Act. When 
{specific power is given under the statute 
jto enable a local authority or a company 
to appear and adduce evidence for the 
purpose of determining the amount of 
compensation and that only, it cannot be 
jsaid that as of right the company or a 
local authority is entitled to file an appeal. 
The consequence of the provision in Sec 
tion 55 (2) is not to make a company or a 
local authority a party for all purposes. It 
gives the limited right to the company or 
jocal authority and that is what is said in 
sub-sec, (2), namely, to adduce evidence 
so as to afford data for proper adjudica- 
ion. In this view the appeal by the local 
authority would be incompetent. A 
similar case arose before the High 
Court of Andhra Pradesh in AIR 1974 
Andh Pra 299 and the-appeal was held to 
be incompetent. The question as such was 
not considered in the decision in S. Pillai 
v. Spl. Tahsildar, (1970 Ker LT 1015) and 
that decision would not be of assistance 
to the appellant because in that case the 
party had moved for leave since the party 

ad no right to appeal. There is no such 















R. Achutha Shenoi v. Land Tribunal, Alwaye 


Ker. 163 


application for leave and therefore there 
is no scope for considering the same. In 
this view the appeal is dismissed. No costs. 

Appeal dismissed. 


AIR 1980 KERALA 163 
T. KOCHU THOMMEN, J. 


R. Achutha Shenoi, Petitioner v. Land 
Tribunal, Alwaye and others, Respon- 
dents. - 

O. P. No. 620 of 1978-F, D/- 5-8-1980. 

Civil P. C. (5 of 1908), S. 11 — Res 
judicata —- Application for- eviction of 
respondent in Kerala, prior to 2-11-1972 
— Rent Control Court in Kerala declar- 
ing respondent as tenant and rejecting 
her claim as Kudikidappukari — Respon- 
dent applying for purchase of premises 
by claiming to be Kudikidappukari be- 
fore Land Tribunal — Claim of respon- 
dent was barred by principles of res 
judicata — (Kerala Land Reforms Act (1 
of 1964), S. 125 (before amendment by 
the Act 17 of 1972)), 


In an order of eviction passed on an 
application filed before 2-11-1972 the 
Rent Control Court in Kerala declared 
the respondent as a tenant and rejected 
her claim that she was a Kudikidappukari. 
The order was confirmed in appeal and 
revision subsequently. The respondent 
applied before the Land Tribunal for 
purchase of premises by claiming herself 
to be kudikidappukari. 


Held, that the decision of the Rent 
Control Court which was affirmed in ap- 
peal and revision as regards the status 
of respondent as tenant was not open to 
any further challenge in any proceeding 
between the same parties and such chal- 
lenge was barred by the principle of res 
judicata as the Rent Control Court had 
the jurisdiction to decide the question of 
Kudikidappu in an application for evic- 
tion filed before 2-12-1971. AIR 1976 SC 
2610, Foll. (Para 6) 


Cases Referred: Chronological Paras 


AIR 1976 SC 2610: 1977 Ker LT I 5 
1976 Ker LT 403 (FB) 5 

R. D° Shenoi, for Petitioner; Govt. 
Pleader (for Nos. 1, 2 and 4) and T. K. 
Kurien and M. C. John (for No. 3), for 
Respondents. 

ORDER:— The petitioner is the land- 
lord of a building in Mattancherry, a 
portion ‘of which is in the possession of 
the 3rd respondent who is alleged to be 
a tenant. For default of payment of rent, 
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R. C. P. No. 123 of 1971 was instituted 
by the petitioner in the Rent Control 
Court. The petitioner obtained an order 
for eviction on 18-12-1974. This order 
was challenged by the 3rd respondent in 
R. C. A. No. 13/1975. The appeal was dis- 
missed by Ext. P1 dated 26-7-1976. The 
revision filed by the 3rd respondent on 
15-1-1977 as R.C.R.P. No. 17/77 was also 
rejected by order dated 6-2-1978. . Thus 
the original order of the Rent Control 
Court allowing the application for evic- 
tion of the 3rd respondent for reason of 
arrears of rent was confirmed. I am told 
that C. R. P. No. 1624/79-B filed in the 
High Court challenging the order of the 
revisional court was dismissed in limine. 
Subsequent to the decision of the revi- 
sional court, the 3rd respondent, I am 
told, paid up the entire arrears. Accord- 
ingly the order of eviction stands 
vacated. 


2. The question which . arises in the 
present petition is as regards the com- 
petence of the Land Tribunal to proceed 
with an application for purchase. The 
3rd respondent had filed O. A. No. 1175/ 
71 for purchase of kudikidappu. She 
contended that she was residing in the 
petitioner’s building as a kudikidappu- 
kari. This application was dismissed for 
default by the Land Tribunal. However, 
the Appellate Authority (Land Reforms), 
to which she went in appeal, by its order 
dated 24-4-1974 remitted the matter to 
the Land Tribunal to reconsider the 
question afresh after giving the parties 
an opportunity to be heard. The matter 
was therefore taken back to the file of 
the Land Tribunal and renumbered as 
O. A. No. 76/77. The petitioner produced 
before the Land Tribunal the order of 


the Rent Control Court rejecting the 3rd ~ 


respondent’s contention that she was a 
Kudikidappukari and ordering her evic- 
tion as a tenant in default of payment 
of rent. The petitioner therefore contend- 
ed that the Rent Control Court, having 
jurisdiction in the matter, had already 
pronounced upon the status of the 3rd 
respondent as a tenant, thereby rejecting 
her contention that she was a kudikidap- 
pukari. The petitioner pointed out that 
the principle of res judicata barred any 
consideration of the very same question 
by the Land Tribunal. Notwithstanding 
the objections, the Land Tribunal on 
13-2-1978 posted the case for measure- 
ment of the area in question. 

3. Petitioner’s counsel Shri R. D. She- 
noi submits that on the date of the appli- 
cation for eviction before the Rent Con- 
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trol Court, and subsequently on the date 
of the counter-affidavit filed by the 3rd 
respondent raising the plea that she was 
a kudikidappukari, the Rent Control 
Court was competent to adjudicate. the 
point in dispute. The jurisdiction of the 
Rent Control Court was taken away only 
by the amendment of Section 125 of the 
Kerala Land Reforms Act, 1963, by Act 
17 of 1972 which came into effect on 
2-11-1972. By this amendment  sub-sec- 
tion (8) was added to Sec. 125 reading: 
“In this section, ‘civil court’ shall in- 
clude a Rent Control Court as defined in 
the Kerala Buildings (Lease and Rent 
Control) Act, 1965.” 
Consequently, counsel says, that a deci- 
sion rendered by the Rent Control Court 
in respect of a matter which was pend- 
ing on 2-11-1972 was a competent deci- 
sion which meant that the decision op- 
erated as res judicata in regard to any 
subsequent proceeding on the very same 
guestion as between the very same par- 
ties, 


4. The 3rd respondent’s counsel Shri 
M. C. John submits that at the time 
when the decision of the Rent Control 
Court was rendered, which was in 1974, 
the Court had no jurisdiction. That deci- 
sion was therefore invalid and it was 
not capable of operating as res judicata. 

5. In Eapen Chacko v. Provident In- 
vestment Company (P.) Ltd. (1977 Ker 
LT 1): (AIR 1976 SC 2610) the Supreme 
Court, disagreeing with a Full Bench deci- 
sion of this Court in Anantha Narayana 
Iyer v. Paran (1976 Ker LT 403) has beld 
that Sec. 125 (1) and Sec. 125 (3) are both, 
prospective. The Civil Court was divest- 
ed of jurisdiction in regard to matters 
mentioned therein only in respect of 
proceedings initiated subsequent to 1-1- 
1970. As regards proceedings pending on 
1-1-1970, which is the date on which Sec- 
tion 125 came into effect, there was no 
divestiture of jurisdiction of the civil 
court, The same reasoning must of ne- 
cessity apply mutatis mutandis to sub- 
sec. (8) of Sec. 125 in respect of Rent 


Control Court which is brought within 
the definition of a civil court as from 
2-11-1972. The sub-section reads: ‘shall 


include’. This indicates that the sub-sec- 
tion operates only as from the date on 
which it was brought into force, viz., 
2-11-1972. Until then, the Rent Control 
Court was not a ‘civil court’ and it did 
not therefore come under the ban of 
See. 125 (1) or Sec. 125 (3). The sub- 
sec. (8) being prospective the Rent Con- 
trol Court retained its ‘full competence 
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in respect of proceedings pending on 
2-11-1972 in relation to matters over 
pea it had jurisdiction prior to that 
ate, 


6. In the present case the application 
for eviction as well as the counter-affida- 
vit raising the plea of kudikidappu were 
both lodged with the Rent Control Court 
prior to 2-11-1972. The court was com- 
petent to deal with the question at that 
time. Just as a civil court was competent 
to render its decision even subsequent to 
1-1-1970 in respect of proceedings which 
were pending on 1-1-1970, so is a Rent 
Control Court competent to render a de- 
cision subsequent to 2-11-1972 in respect 
of matters pending before it on that 
date. This is what has happened in the 
present case. Consequently the decision 
of the Rent Control Court, which was 
affirmed in appeal and revision as re- 
gards the status of the 3rd respondent 
as a tenant, is not open to any further 
challenge in any other proceeding be- 
tween the same parties. Any such chal- 
lenge is barred by the principle of res 
judicata. It is so declared. It is open to 
the petitioner to move the Land Tribunal 
to pass appropriate order in the light of 
what is stated above. 


The O. P. is allowed. No tosts 
Petition allowed, 
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KUMARI P. JANAKI AMMA, J. 
Souri Francis, Petitioner v. Parame- 
swaran and others, Respondents. _ 
C. R. P. No. 2081 of 1979-G, D/- 1-8- 
1980. 


Kerala Land Reforms Act (1 of 1964), 
S. 75 (2) — Shifting of kudikidappu — 
— Bona fide requirement of land for 
constructing building —- Reasonability of 
— Determination — Test. 

When once it is established that land 
is required for building purposes, the ex- 
tent of the land required as stated by 
the landlord should be given due consi- 
deration and unless his claim is found 
to be unreasonable as to spell lack of 
‘bona fides should be allowed. Where the 
landowner is an advocate and the pro- 
perty (having therein two tanks) is situ- 
ate in a Panchayat area which is not 
densely populated and where people are 
accustomed to live in buildings with ex- 
tensive appurtenant premises, an extent 
of 59 cents cannot be said to be exces- 
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'B. Gopakumar, for Petitioner; 
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sive or unreasonable for the construction 
of a residential building. As ‘such the 
land-owner is entitled to have the kudi- 
kidappu shifted. 1978 Ker LT 488, Ap- 
plied. 1978 Ker LT 67, 1976 Ker LT 765 
(FB), AIR 1976 Ker 115 and 1979 Ker LT 


91, Foll. (Paras 4, 5, 6) 
‘Cases Referred : Chronological Paras 
1979 Ker LT 91 4 
1978 Ker LT 67 4 


1978 Ker LT 488 4 
AIR 1976 Ker 115: 1976 Ker LT 120 4 
1976 Ker LT 765 (FB) 4 
- M, Krishnan Nair, N. A. Augustine and 
Vv. N. 
Swaminathan and Govt. Pleader, for Re- 
spondents. | 

ORDER :— The petitioner filed a. peti- 
tion under Section 75 (2) of the Kerala 
Land Reforms Act, 1 of 1964, for shift- 
ing a kudikidappu owned by the first re- 
spondent situated in schedule A to the 
petition on the ground, that he bona fide 
required the land for constructing a 
building for his own residence, The ex- 
tent of the land is 59 cents, The kudi- 
kidappu is situate in the north-eastern 
corner of the plot. The petitioner offered 
another site, which is described in the B 
schedule. to the petition, in lieu of the 
kudikidappu now existing. The. Land 
Tribunal allowed the petition upholding 
the petitioner’s claim that the land was 
required by him bona fide for the pur- 
pose of his own residence, 


2. The respondents filed an appeal 
before the Appellate Authority. The Ap- 
pellate Authority confirmed the finding 
of the Land Tribunal, that the landlord 
required the land bona fide for con- 
structing a residence for himself, The 
Appellate Authority, however, held, that 
since the extent of the property, exclud- 
ing 10 cents which the respondents are 
entitled to purchase, is 49 cents with a 
road-frontage of 149 links and the kudi- 
kidappu is situate in the north-eastern 
corner of the property a building can be 
constructed for the residence of the 
landlord even without shifting the kudi- 
kidappu. The Appellate Authority, for 
the above reason, reversed the decision 
of the Land Tribunal and dismissed the 
petition for shifting. It is this order that 
is challenged by the landlord-petitioner. 

.3. On behalf of the petitioner it was 
contended that once it is’ found by the 
authorities that there is a bona fide re- 
quirement of the land for the construc- 
tion of a building for the landlord the 
prayer for shifting should be allowed, 
and, it is not for the Appellate Auth- 
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ority to say whether the balance portion 
of the property is sufficient for the con- 
struction of the building. According to 
the revision petitioner, in deciding whe- 
ther the land is required for the cons- 
truction of the building the Land Tribu- 
nal and the Appellate Authority should 
take into account the status of the par- 
ties, their position in life and also the 
location of the land. The extent of the 
land in such cases should also be fixed 
taking into account the area that is 
likely to be occupied by the building to 
be constructed, and assuring that after 
the construction adequate space is left 
as appurtenant premises, If these consi- 
derations had weighed with the Appel- 
late Authority, it is argued, that the Ap- 
pellate Authority would not have inter- 
fered with the order of the Land Tribu- 
nal. It is the further case of the revision 
petitioner, that in the property in ques- 
tion there are two tanks and the balance 
space available would be only sufficient 
for the construction of the building. It 
is also argued on his behalf that the law 
applicable in such cases has not been 
correctly understood by the Appellate 
Authority. 

4, Reference is made to the decisions 
in Korumban v. Land Tribunal, Telli- 
cherry, 1976 Ker LT 765 (FB), Kochu 
Narayanan v. Kunhi Moidu, 1978 Ker 
LT 67 and Janaki v. Addl., Land Tribu- 
nal, Kuthuparamba, 1979 Ker LT 91. In 
the Full Bench case referred to above 
this Court had occasion to decide the 
factors to be established by the appli- 
cant, The Full Bench observed: 


“What extent is to be occupied by a 
building and its appurtenance must vary 
from case to case. A person construct- 
ing a six bed room bungalow must 
necessarily take more space than a per- 
son who constructs a three roomed 
house and in the latter case the extent 
of land required would be much less 
than the extent of land required for the 
former. Maybe there are cases where, 
in view of the nature of the construction 
even if the area of the property is more 
than 1 acre the person could seek shift- 
ing of the kudikidappu situate in the 
property.” i 
In Kochu Narayanan v, Kunhi Moidu, 
1978 Ker LT 67, a Division Bench con- 
sisting Gopalan Nambiyar, C. J. and 
Narendran, J., was of the view that once 
the Land Tribunal is satisfied with the 
bona fides of the claim it is not within 
the province of that Tribunal to decide 
the extent of the property required. The 
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above decision has been referred to and 
approved in Janaki v. Addl. Land Tribu- 
nal, Kuthuparamba, 1979 Ker LT 91. Re- 
ference may also be made to the deci- 
sion in Mathukutty v. Thomas, 1976 Ker 
LT 120: (AIR 1976 Ker 115), where 
Govindan Nair, C. J. observed: 

“In determining the bona fides the ex- 
tent of the land on which the kudikidap- 
pu is situate is not an irrelevant consi- 
deration; on the other hand it is a very 
relevant consideration. There may be 
cases where the land is so extensive that 
it would be unreasonable to expect any 
person bona fide to require the entire 
land for building purposes. In such. cases 
the obvious answer to be given by the 
Land Tribunal would be that it had not 
been established that the person in pos- 
session of the land required the land for 
building purposes. But when the area 
diminishes from a very large extent to 
a reasonable holding the question be- 
comes much more difficult to answer. It 
may be that one person may take the 
view that he wanted an acre of land 
where his residential house should be. 
Another may be content, with 50 cents 
or less, The Tribunal may think that 
25 cents would be enough. It is not the 
subjective viewpoints that should gov- 
ern the matter. What is reasonable in 
the context must be ‘the principle that 
should be applied. The location of the 
land would be a relevant factor. The 
land may he situate inside the corpora- 
tion or the municipality or within the 
panchayat in an agricultural area, It is 
normal for people to have a larger ex- 
tent of land for building purposes in a 
rural set up. It may not be unreasonable 
to state that one acre of land is required 
in a rural area for building purposes. 
The same certainly cannot be said if the 
land is inside the corporation or muni- 
cipality. Along with this aspect must be 
considered the question whether it 
should not normally be left to the per- 
son in possession of the land to decide 
how much of land is required for the 
purpose of constructing a building or for 
the other purposes mentioned by the 
section. In other words when once it is 
established that land is required for 
building purposes, the extent of the land 
required as stated by the appellant 
should be given due consideration and 
unless his claim is found to be unreason- 
able as to spell lack of bona fides should 
be allowed.” 


Subramonian Poti, J., had occasion to 
consider this aspect in Govindankutty 
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Menon v, State, 1978 Ker LT 488. He 
said : 

“The landowner was possessed of 58 
cents of land in addition to wet land. In 
the 68 cents he is residing. A portion of 
the eastern side is occupied by the kudi- 
kidappukaran. That was what the Tribu- 
‘nal has held as sufficient to dismiss the 
application. But as to whether in the 
balance a building could be constructed 
is a matter to be decided taking into ac- 
count relevant circumstances. The posi- 
tion in life occupied by the landowner 
for instance, would be of relevance, for, 
that would determine the nature of the 
building that he could normally intend 
to construct. The situation of the land 
such as whether it is in a city, a town 
or a village may also have bearing. The 
nature and lie of the property in which 
_the kudikidappu is situate is also a re- 
levant factor. That is the reason why 
I have expressed the view that the ulti- 
mate decision must be a question of fact. 
It is not possible to lay down any hard 
and fast rule as to the extent of the 
land in which the kudikidappu is situate 
which would justify asking the kudi- 
kidappu to be retained or. to be shifted.” 


5. The principles are applicable in the 
instant case as well. The Commissioner, 
who inspected-the property, has report- 
ed, that there are two tanks in the pro- 
perty. He also inspected the building 
now being occupied by the petitioner. 
He concludes his report as follows: 


(Matter being in Malayalam omitted, 
—Ed.) 
The petitioner is an advocate The pro- 
perty is situate in a Panchayat area, 
which is not densely: populated and 
where people are accustomed to live in 
buildings with extensive appurtenant 
premises. The very fact that the framers 
of the Act allowed 10 cents of land to 
be purchased by a kudikidappukaran in 
a Panchayat area as against 5 cents in 
a Municipality and 3 cents in Municipal 
Corporation is recognition of the princi- 
ple that different criteria should prevail 
in deciding the extent of land for a resi- 
dential plot, dependent on the locality 
where the building is to be put. This as- 
pect has not been noted by the Appel- 
late Tribunal. 


6. Taking into account the position 
and status of the petitioner, the way of 
life that he is accustomed to and the 
location of the plot, an extent of 59 cents 
cannot be said to be excessive or un- 
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reasonable for the construction of a resi- 
dential building. 


For the above reasons the order of the 
Appellate Authority is set aside and that 
of the Land Tribunal restored. The peti- 
tioner is entitled to have the kudikidap- 
pu shifted to the B schedule property as 
per the terms and conditions stipulated! 
in the order-of the Land Tribunal. Thel 
period fixed by the Land Tribunal will 
stand extended by three months from 
this date, The revision petition is allow- 
ed. The parties will bear their respective 
costs, 

Petition allowed, 
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KUMARI P. JANAKI AMMA. J. 


Kanarakutty Kurup, Petitioner v, 
Vivekanandan, Respondent. 


C. R. P, No. 1720 of 1978-J, D- 3-6- 
1980. 

Kerala Buildings (Lease and Rent 
Control) Act (2 of 1965), S. 11 (4) (v) — 
Eviction of tenant for non-user — Lease 
of shop for radio repairing work — 
Landlord cutting electric supply to shop 
— Cessation of occupation by tenant on 
that account — Non-occupation held due 
to reasonable cause — Order of eviction 
cannot be passed. 


A shop was taken by the tenant for 


‘carrying on radio repairing work. The 


landlord cut the electric connection and 
therefore the tenant could not carry on 
the repairing work. The tenant ap- 
proached the Accommodation Controlier 
for restoring the amenity and after the 
electric supply was restored he restarted 
the work. There was only one meter for 
the building of which the portion oecu- 
pied by the tenant was a part, There 
was no independent evidence to show 
when the electric supply .was restored 
and how long the building remained 
closed, 


Heid, that the non-occupation by the 
tenant was due to sufficient cause and 
the landlord -could not get an eviction 
order under Section 11 (4) (v) of the 
Act, Case law discussed. (Para 10). 
Cases Referred : Chronological Paras 
1979 Ker LT (SN) 2: (1979) 1 Ren CJ 

86 6 


1978 Ker LT 338 7 
ATR 1975 SC 2156 11 
AIR 1973 Bom 210 9 


.GX/GX/D259/80/AYP/MVI 


} 


168 Ker, 


(1956) 1 Mad LJ 237 8 
(1948) 2 KB 247: (1948) 1 All ER 922, 
Brown v. Brash 9 


P. C. B. Menon and V. P. Mohan 
Kumar, for Petitioner; K, P. Dandapani 
and Sumathi Dandapani, for Respondent. 

ORDER :— The revision petitioner is 
the owner of a building within the Cali- 
cut Corporation, which has been taken 
on lease by the respondent on a monthly 
rent of Rs. 37.50. The petitioner filed 
O. P. (R. C.) No. 179 of 1974 before the 


Munsiff's Court, Kozhikode-II for evic- 


tion of the respondent on the ground of 
arrears of rent and also on the ground 
that the respondent had kept the build- 
ing locked for about one and half years, 
causing thereby damage to the building. 
The respondent in his counter denied 
that he had kept the rent in arrears. 
According to him, there was an arrange- 
ment between him and the revision peti- 
tioner under which the respondent was 
to do some additional work in the build- 
ing, and adjust the rent towards the cost 
of the same. It was on account of the 
above arrangement that rent was not be- 
ing paid, He also denied that any dam- 
age has been caused to the building. He 
would state, that the petitioner caused 
the electric current to be cut, with the 
result that the respondent had to ap- 
proach the Tahsildar for restoration of 
the amenity, After the electric current 
was restored work was being carried on 
in the building. There were, therefore, 
no grounds for eviction of the respon- 
dent. 

2. The Rent Control Court held, that 
there was non-user of the building and 
the respondent had failed to adduce evi- 
dence that he was doing business in the 
building. The claim for eviction on the 
ground of arrears of rent was, however, 
declined. The respondent, thereupon, 
fied C. M. A. No. 213 of 1975 before 
the Appellate Authority, challenging the 
order of eviction. The Appellate Auth- 
ority observed that the petition was 
filed under Sections 11 (2) (a) and 11 
(4) (iii) of Act 2 of 1965, and that there 
was no claim for eviction under Sec. 11 
(4) (v), which deals with cessation of oc- 
cupation for six months without reason- 
able cause. The appellate authority, 
however, considered the question whe- 
ther there was ground for eviction un- 
der Section 11 (4) (v), and held, that on 
the racts and the evidence adduced, no 
ease for eviction under Section 11 (4) (v) 
was made ouf. The appellate authority, 
therefore, reversed the decision .of the 
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Rent Control Court and dismissed the 
application for eviction. The above find- 
ing was confirmed in revision by the 
District Judge, Kozhikode. The present 
petition is filed by the revision peti- 
tioner landlord, challenging the order 
refusing eviction. 


3. It is noted that the revision peti- 
tioner sent a notice, Ext. A2, as early as 
6-3-1973 claiming eviction on the ground 
of arrears of rent. No mention is seen 
made therein of the non-occupation of 
the building by the. tenant. In the peti- 
tion before the Rent Control Court, the 
reference is confined to Sections 11 (2) 
(c) and 11 (4) Gii). There is no mention 
of facts entitling eviction under Sec, 11 
(4) (v) or that the tenant had ceased to 
occupy the building continuously for six 
months without reasonable cause: the 
petition mentions only that the building 
was remaining closed for one and a half 
years and the closure was causing dam- 
age to the building, a ground which 
might fall under Section 11 (4) (ii). 


4, Whether a tenant has ceased to 
occupy the building continuously for six 
months without reasonable cause is a 
question of fact depending on apprecia- 
tion of evidence. Assuming that a meti- 
culous observance of pleadings is not ex- 
pected in proceedings under the Build- 
ings (Lease and Rent Control) Act, che 
point to be considered is whether the 
facts and circumstances established war- 
rant an order of eviction under Sec, 11 
(4) (v) of the Act or an interference in 
revision under Section 115 of the Code 
of Civil Procedure. 


5. It is the common case, that the build- 
ing was taken on lease by the tenant for 
carrying on radio repairing work. Ac- 
cording to the tenant, the landlord cut 
electric connection to the shop, with the 
result that he could not carry on the 
repairing work. He had to approach the 
Accommodation Controller for restoring 
the amenity and after the current supply 
was restored he restarted the work. The 
tenant would also say that during the 
interval when there was no electric sup- 
ply, he was carrying on items of repair- 
ing works, which did not require con- 
sumption of energy. The petitioner, how- 
ever, contended that the respondent 
stopped his repairing work since he got 
an employment in the Beypore Port. 
The stand taken by the respondent on 
this aspect was that the job was a tem- 
porary One, it did not prevent him from 


carrying. on the radio repairing work 
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after office hours and that he had em- 
ployed a paid assistant to do work 
during the period he was away. The evi- 
dence of the respondent on the above 
point has been accepted by the appellate 
authority and the District Court. That 
there was a cutting of the electric cur- 
rent followed by a petition filed by the 
tenant before the Accommodation Con- 
troller and restoration of the current is 
admitted by the revision petitioner also 
in his evidence, 


6. As already stated, whether the 
tenant is liable to be evicted on the 
ground mentioned in Section 11 (4) (v) 
of the Act is a matter to be decided on 
the facts and circumstances of each case. 
In Bhargavi Amma v. Stephen, 1979 Ker 
LT (SN) 2, the question was whether 
keeping some of the belongings of the 
tenant in the building amounted to occu- 
pation of the building, This Court held, 
that if the building had been let out 
only to store articles the fact that the 
building remained closed did not amount 
to non-user or non-occupation. In a case 
where the lease is not for storing things 
the tenant may have to prove that there 
was reasonable cause for his not opening 
the building, in the absence of which it 
would be inferred, that he had ceased 
to occupy the building. 


7. Ananthasubramania Iyer v, Sarada 
Amma, 1978 Ker LT 338, is another case 
under Section 11 (4) (v). Therein, the 
tenant had five or six vegetable shops in 
different parts of Trivandrum. His busi- 
ness failed, and he surrendered posses- 
sion of the rooms, except the one owned 
by the respondent in the case. Since he 
was not carrying on any business in the 
room continuously for more than six 
months a claim for eviction was made 
under Section 11 (4) (v). The case of ill- 
ness, put forward by the tenant, was 
found against. The order of eviction was 
confirmed by the appellate authority 
and the revisional authority, The matter 
came before this Court. This Court held, 
that the physical absence of the tenant 
from the building for more than six 
months would raise a presumption that 
he had ceased to occupy the building 
and that he had abandoned it, and that 
it was for the tenant to dislodge the 
onus and establish that he had the in- 
tention to possess the building for the 
purpose for which it was let. 


8. Reference may also be made, in 
this connection to the decision of the 
Madras High Court in Abdul Rahim & 
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‘Bros, v. Selvan Bros., (1956) 1 Mad LJ 


237, Under Section 7 (2) (v) of the Mad- 


‘ras Act a tenant was liable to be eviet- 


ed where the building was situated in a 
place other than a hill station if he had 
ceased to occupy the building for a con- 
tinuous period of four months without 
The tenant took the 
building for the purpose of carrying on 
business in wine. On the introduction of 
prohibition into the Madras State the 
carrying on of his business became illegal 
with the result the tenant ceased to do 
that business. It was thereafter that the 
petition for eviction was filed. The find- 
ing was that though no business was 
carried on in the building, the tenant 
had left his furniture in the premises, 
The High Court held, that the Act did 
not require that the tenant should carry 
on business, It was sufficient that he oc- 
cupied it. Keeping his furniture in the 
premises was held to be sufficient occu- 
pation for the purpose of Sec. 7 (2) (v). 

9. The principles relating to reason- 
able cause for non-user are seen dis- 
cussed also in a Bombay decision, Achut 
v. Sadashiv, AIR 1973 Bom 210. Therein 
the tenant was a Government servant, 
who, on being transferred to different 
stations, left the building, which he had 
taken on lease and kept the premises 
unused for more than six months, Under 
Section 13 (1) (k) of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), the landlord was en- 
titled to recover possession of the build- 
ing leased on the following conditions 
being satisfied: (1) that the premises 
had not been used for the purpose foi 
which they were let; (2) that the said 
non-user was without reasonable cause; 
and, (3) that such non-user was for a 
continuous period of six months imme- 
diately preceding the date of the suit. 
It was held, that on the facts of the 
case, the tenant had reasonable cause 
for not using the premises for the pur- 
pose for which they were let. The learn- 
ed Judge observed: 


“The question will depend on the facts 
and circumstances of each case. The 
tenant must couple and clothe his in- 
ward intention to return, with some 
formal, outward and visible sign of it, 
as for instance by installing some care- 
taker or representative, be it a relative 
or not with the status of a licencee and 
with the function of preserving the pre- 
mises for his own ultimate homecoming. 
It may also be that the same result can 
be secured by leaving on the premises, 
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as a deliberate symbol of continued oc- 


cupation, furniture. As _ stated by 
Asquith, L. J., in Brown v, Brash and 
Ambrose, (1848) 2 KB 247, the tenant 


must prove not only animus possidendi 
but a corpus possessionis,” 


10. In the instant case, the evidence 
is that there was only one meter for the 
building of which the portion occupied 
by the respondent was a part. It could 
be gathered from this sole circumstance 
that the non-availability of electricity 
was due to the conduct of the petitioner, 
Therefore, even assuming that the 
tenant’s case, that he had engaged an 
assistant in the shop and was himself 
doing the work there after his office 
hours, is to be discarded, there is mate- 
rial in the case to show that non-occu~ 
pation by the tenant was due to suffici- 
ent cause, 


11. On behalf of the revision eats 
tioner it was argued on the basis of 
Gajanan v. 5. H. Patel, AIR 1975 SC 
2156 that the landlord need prove only 
that there was non-occupation for a 
period of six months and that the sub- 
sequeht occupation by him is not a 
ground for refusing eviction. In the in- 
stant case, there is no independent evi-« 
dence to show when the electric supply 
was restored, and how long the building 
remained closed. In the counter filed, 
the tenant stated that he had never 
ceased to occupy the building. In the 
absence of reliable materials for coming 
to a different conclusion the finding of 
the appellate authority is not liable to 
be set aside on the basis of the sole 
testimony of the petitioner. There are, 
therefore, no reasons for interference in 
revision. 

The revision petition is, 
dismissed with costs. 

Revision dismissed, 


accordingly, 
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Commissioner, Trichur Municipality, 
Petitioner v, C. Narayanan Nair and an- 
other, Respondents. 

C. M. P. Nos. 13981 to 13986 and 13987 
of 1979, D/- 19-11-1979. 

Kerala Land Acquisition Act, 1961 (21 
of 1962), S. 55 — Acquisition for local 
authority — Permission to local auth- 
ority to file appeal against order of com- 
pensation cannot be granted as matter 
of course. 
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Trichur Municipality v. C. Narayanan Nair 


A. I. R~ 


A company or a local authority in 
whose favour an acquisition is mađe has 
an interest in the acquisition proceedings 
because it has to pay the compensation, 
But its rights are restricted, It can only 
appear and adduce evidence for the pur- 
pose of determining the amount of com- 
pensation. It has no right to demand re- 
ference nor has it a right of appeal 
against an order of compensation. In ap- 
propriate cases, however, the court can 
grant leave to appeal. The local auth- 
ority has to establish compelling reasons 
for the grant of permission, Permission 
will not be granted as a matter of 
course. The policy of the law is to dis- 
courage such appeals, for the good rea- 
son, that a citizen who is deprived of 
his property, should not be dragged to 
court on flimsy grounds at the instance 
of a person for whose benefit acquisi- 
tion is made. The citizen loses his pro- 
perty not voluntarily but through co- 
ercive legal procedure. He cannot pre- 
vent acquisition, if property made, 
Therefore he should not be compelled 
to face further litigation in relation to 
the compensation due to him. Though 
the local authority pays, it does nat 
have the right to call the tune. In this 
case, the petitioner has not made out a 
case for grant of permission except that 
he is aggrieved by the enhancement of 
compensation, Moreover the leave peti- 
tions are filed long after the filing of 
the appeals perhaps by which time the 
appeals themselves had become barred, 
Without the application to grant leave 
to appeal, the appeals cannot exist. The 
petitions cannot act retroactively, Since 
the Municipality has no right of appeal, 
the subsequent petitions cannot clothe 
those appeals with life. The applications 
should have been filed along with these 
appeals. This not having been done, no 
leave can be granted. Case law discuss- 


ed, (Paras 5, 11, 12) 
Cases Referred : Chronological Paras 
1979 Ker LT 546 9 
AIR 1974 Andh Pra 299 9 
AIR 1972 SC 1973 11 
1970 Ker LT 1015 8 
AIR 1964 Ker 235: 1963 Ker LT 619 7 
1963 Ker LT 455 12 
AIR 1961 Ker 114: 1960 Ker LT 939 7 
AIR 1959 Bom 297 6 
AIR 1929 Rang 115 6 


M. C. Sen, for Petitioner P, G. P, 
Panicker, V. Sivaraman Nair, C. P. D. 
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ORDER :— These petitions raise a 
common question and are being disposed 
of by a common order. In all these peti- 
tions, the Commissioner, Trichur Muni- 
cipality, is the petitioner. These petitions 
arise from Land Acquisition Proceedings, 
L. A. R. No. 137 of 1976. Lands were 
acquired for the purpose of construction 
of Bell Mouth and Shopping Centre for 
the Municipality in the Naduvilal Junc- 
tion, Trichur. The original compensation 
awarded was enhanced by the court be- 
low. The Municipality has to pay this. 
The State has not filed any appeal. In 
these petitions the Commissioner of the 
Municipality requests that leave may he 
granted to him for filing appeals against 
the judgment and decree in L. A. R. 
No. 137 of 1976 on the file of the Sub- 
ordinate Judge’s Court, Trichur. 

2. I shall consider the facts in L. A. 
R. No. 137 of 1978 for the purpose of 
this judgment. This appeal was filed on 
i6th August, 1979 and the present appli- 
cation for leave under Section 151, 
C. P. C. on 3rd October, 1979. These two 
dates show that the appeal as originally 
filed was not accompanied by the leave 
petition. The question is whether the 
defect in presentation of the appeal will 
be cured by the subsequent application. 
This defect is common to all the petitions 
though the dates are different. 

3. The contesting respondents have 
raised several pleas, According to them 
the appeals are not maintainable. In any 
case no leave can be granted since the 
leave petitions were not filed along 
with the appeals. They cannot cure the 
defect as they cannot operate retroacti- 
vely. 

4. Two questions arise in these peti- 
tions. (1) Whether a company or a local 
authority in whose favour an acquisition 
is made, is a person interested and (2) 
whether such a person has a right of 
appeal against the order of compensation. 

5. Regarding the first question; a 
company or a local authority in whose 
favour an acquisition is made has an in- 
terest in the acquisition proceedings be- 
cause it has to pay the compensation. 
But its rights are restricted; it cannot 
demand a reference. [t can only appear 
and adduce evidence for the purpose of 
determining the amount of compensation. 
Section 55 of the Kerala Land Acquisi- 
tion Act makes this clear. Jt reads; 


"55. Acquisition of land at cost of a 
local authority, or company — (1) Where 
the provisions of this Act are put in force 
for the purpose of acquiring land at the 
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cost of any fund controlled or managed 
by a local authority or of a company, the 
charges of and incidental to such acquisi- 
tion shall be defrayed from or by such 
fund or company: 

(2) In any proceeding held before a 
Collector or Court in such cases, the 
local authority or company concerned 
may appear and adduce evidence for the 
purpose of determining the amount of 
compensation : 

Provided that no such local authority 

or company shall be entitled to demand 
a reference under Section 20”, 
Powers not enumerated in the Section 
are not available for the company or 
the local authority; hence no power to 
demand reference or to file an appeal. 

6. In Nagpur Corpn. v. Narendra- 
kumar (AIR 1959 Bom 297) a Division 
Bench of the Bombay High Court held 
with reference to the Land Acquisition 
Act, 1894, that the local authority or 
company for whose benefit an acquisi- 
tion is made, is not a person interested. 
In Mandalay Municipal Committee v. 
Maung It (AIR 1929 Rang 115) a Division 
Bench of that Court held that persons 
interested ın Section 20 of the Act are 
persons interested in the land acquired 
as owners, tenants and the like and not 
persons interested as acquiring the land 
through the Secretary of: State. Such 
persons had only a limited right and 
that is to appear and adduce evidence. 
The company or a local authority for 
whose benefits an acquisition is made 
can make evidence available before the 
Land Acquisition Officer or the court to 
fix the compensation. It cannot demand 
a reference. So viewed, it cannot be 
said to be a person interested. JI am in 
respectful agreement with the principle 
enunciated in the above decisions. 

7. The second question is whether 
such a person has a right of appeal 
against the compensation awarded, It is 
settled law that persons who are not 
parties to a proceeding but are aggrieved 
by the decree or order passed, can file 
an appeal questioning such order or 
decree after obtaining leave from the 
appellate court. In other words while 
there is no right to file an appeal, the 
appellate court can grant leave to do so, 
In Padmanabhaswamy Temple v. Rag- 
havan Pillai (1960 Ker LT 939): (AIR 
1961 Ker 114) a Division Bench of this 
Court held that ‘a person who is not on 
the party array but who is bound by the 
decree or whose interests are | prejudi- 
cially affected by it may appeal with 
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the leave of the appellate court’. In Govi- . 
nda Menon v. Madhavan Nair (1963 Ker. 


LT 619): (AIR 1964 Ker 235) another 
Division Bench of this Court held, 
“It may therefore be taken as settled 


law that a person who is not a party to. 


the decree or order may with leave pre- 
fer an appeal from such decree or order, 
Leave in appropriate cases is granted to 
a person who without being a party is 
either bound by the order or is aggrieved 
by it or is prejudicially affected by it”, 

8. In Sabapathy Pillai v. Special Tah- 
sildar (1970 Ker LT 1015) another Divi- 
sion Bench of this court held that a per- 
son who is not a party to an award but 
is bound by it or whose interests are 
affected by it, may file an appeal with 
the leave of the appellate court, though 
he cannot file an appeal as of right. ; 

9. Recently Poti, J., in Commr, Tri- 
chur Municipality v. Krishna Menon 
(1979 Ker LT 546) while considering the 
scope of Sections 55 (2) and 60 of the 
Land Acquisition Act, 1961 (Kerala), 
observed referring to, AIR 1974 Andh 
Pra 299, that 

"that decision would not be of 
assistance to -the appellant because 
in that case the party had moved for 
leave since the party had no right to 
appeal. There is no such application 


for leave and therefore there is no scope 


for considering the same”. 

This- passage was relied upon to 
contend that the learned Judge had 
impliedly held that even though 
there was no right of appeal for 
local authority — the learned Judge 
also was considering the case of a local 
authority there — leave could be grant- 
ed if applied for. What is settled by 
these authorities is that a local au- 
thority or company in whose favour an 
acquisition is made, has no right of ap- 
peal but in appropriate cases the court 
can grant leave to appeal. The question 
for consideration is whether this is one 
such case. 


10. Under what circumstances can 
leave be granted? In A. P, Agrl. Uni- 
versity v. B. Ganoamma (AIR 1974 Andh 
Pra 299) Chinnappa Reddy, J., as he 
then was, had occasion to consider a 
kindred question. The learned Judge 
was. considering a land acquisition ap- 
peal by the Andhra Pradesh Agricul- 
tural University. It was held that leave 
of the court was necessary where a per- 
son who was not a party to the proceed- 
ing desired to prefer an appeal ‘but a 


pre-condition to the grant of leave is 
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that he must satisfy certain basic re- 
quirements, one of which is that he should 
have a right of appeal’. The learned 
Judge observed that a local authority or 
a company had only a right to adduce 
evidence. It was further observed that- 
the Agricultural University was not en- 
titled to the grant of leave to appeal 
merely because it will ultimately have 
to meet the costs of acquisition. The 
fact that the University has to pay the 
compensation, according to the learned 
Judge, was not of such consequence, The 
person really affected is the person who 
has been deprived of the property, He 
cannot be compelled to fight a legal battle 
against the person for whose benefit the 
land is acquired, With utmost respect, 
while agreeing with the learned Judge 
that leave is necessary for filing an 
appeal by a local authority or a com- 
pany, I find it difficult to accept the pro- 
position that such a person must estab- 
lish a pre-condition and certain basic 
requirements, one of which was that he 
should have a right of appeal. Such a 
person has no right of appeal since the 


Act does not confer such a right, The 
local authority or company can only 
appear and adduce evidence. The right 


of appeal is subject to the granting of 
permission by the court. What should 
not be lost sight of in such matters is 
that a person who has been deprived of 
the property should not be compelied 
to fight a battle against the person for 
whose benefit the acquisition is made 
and it is only under exceptional circum- 
stances that leave can be granted for fil- 
ing an appeal, 


11. A decision reported in Punjabi 
University v. A. S. Ganesh (AIR 1972 SC 
1973) was also brought to my notice, 
There a joint appeal was filed by ihe 
Punjabi University and the Punjab Gov- 
ernment against an award of the court, 
There was some delay in filing the ap- 
peal. The delay was sought to be ex- 
plained on the ground that the Registrar 
of the Punjabi University miscalculated 
the dates. The Punjab High Court re- 
fused to condone the delay on the ground 
that the right to file the appeal was 
primarily that of the Punjab Govern- 
ment who has not explained the delay, 
The Supreme Court held that delay 
should be condoned since it was for the 
benefit of the Punjabi University that 
the land was being acquired and it wag 
the University who was meeting the 
cost of acquisition and for that reason it 

was that.the Government left the matter 
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_ to the University. Sufficient 
cannot be sought from this judgment.. 
In that case a joint appeal was filed by 
.the Punjab Government and the Pun- 


jabi University and that makes all the. 


difference. That the Government-had a 
right of appeal. cannot be disputed and 
an application for condonation of delay 
is a concomitant of that right. What 1$ 
deducible from the authorities is that 
an appeal can be filed by a local author- 
ity only when permission is granted by 
the court. The local authority has to 
establish compelling reasons for the 
grant of permission. Permission will not 
be granted as a matter of course, The 
policy of the law is to discourage such 
appeals, for the good reason, that a citi- 
zen who is deprived of his property, 
should not be dragged to court on flimsy 
grounds at the instance of a person for 
whose benefit acquisition is made. The 


citizen loses his property not voluntarily. 


but through coercive legal procedure. 
He cannot prevent acquisition, if pro- 
perly made, Therefore he should not be 
compelled to face further litigation in re- 
lation to the compensation due to him. 
Though the local authority pays, it does 
not have the right to call the tune. 
In this case the petitioner has not made 
out a case for grant of permission except 
that he is aggrieved by the enhance- 
ment of compensation. 


12. The petitioners in this case have 
an additional difficulty. Since there is no 
right of appeal for the Municipality, the 
appeal when it was presented was in- 
competent: The leave petitions are filed 
long after the. filing of the appeals per- 
haps by which time the appeals them- 
selves had become barred. Without the 
applications to grant leave to appeal, 
the appeals cannot exist. These peti- 
tions cannot act retroactively. They can 
do so only if the original appeal had 
life. Since the Municipality has no right 
of appeal, the subsequent petitions can- 
not clothe those appeals. with life. The 
applications should have been filed along 


with these appeals. This not having 
been done, no leave can be granted. To 
meet this contention the petitioners 


counsel invited my attention to a Divi- 
sion Bench decision of this Court in 
Thayoob Sait v. Ayyappan (1963 Ker LT 
455) where it has been held as follows: 

“No hard and fast rule of general ap- 


plicability can be laid down for dealing . 


with appeals defectively filed under. 
O. XLI R. 1, Appropriate orders will 
have to be passed having regard to the 


-Padmavathi.v. Kalu. 


assistance . 
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circumstances of each cases, but the 
most important step to take in cases of 
defective presentation of appeals is that 
they should be carefully scrutinised at 
the initial stage soon after they are filed 
and the appellant required to remedy 
the defects. These . principles should 
govern all defective proceedings filed in 
court. The decision in, 1961 KLT 874, 
only points out that an appeal or peti- 
tion filed beyond the period of limita- 
tion is. liable to be dismissed if there is 
no prayer to condone the delay and 
that the office should put up such appeal 
or petition for orders without waiting 
for. the party to give an application to 
condone the delay”. 
In rare cases an application to excuse 
delay in filing an appeal can be filed 
after the appeal is presented, I have, 
with great respect, my own misgivings 
about the principle of law enunciated in 
this judgment. However, I do not think 
it mecessary to consider the same as it 
can be distinguished from the case on 
hand. There the application for con- 
doning the delay is filed by a person 
who has a right of appeal. That applica- 
tion if allowed can always operate re- 
troactively. Here the petitions filed long 
after the filing of the appeal are by per- 
sons who have no right of appeal. For 
this reason also these petitions have to 
be dismissed, 
I dismiss these petitions. No costs. 
Petitions dismissed, 
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Padmavathi, Petitioner v, Kalu, Re- 
spondent, i 

C. M. P. No. 18193 of 1979 (in S. A. 
No. 1175 of 1979 E), D/- 20-2-1980. 

Civil P. C. (1908), O. 41, R. 3A (1) — 
{As inserted by Amending Act of 1976) 
—- Appeal filed after expiry of period of 
limitation — Application for condonation 
of delay supported by affidavit, not ac- 
companying memo of appeal — It is lia- 
ble to be dismissed. 

Where the petition for condonation of 
delay in filing of appeal has been filed 
subsequent to the filing of the appeal, 
the petition is liable to be dismissed. 

(Para 6) 

It is mandatory for a person present- 
ing an appeal after the expiry of the 
period of limitation specified therefor 


to file an application supported by an 
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affidavit to satisfy the court that he 
had sufficient cause for not preferring 
the appeal within such period. It is man- 
datory for the condonation petition to 
accompany the appeal. AIR 1980 Ker 
170 held given per incuriam. (Paras 5, 6) 


Cases Referred: Chronological Paras 
AIR 1980 Kers170: 1980 Ker LT 101 
1963 Ker LT 455 
AIR 1961 SC 832 
1961 Ker LT 874 


C. P. Damodaran Nayar and D. Kri- 
shna Prasad, for Petitioner; A. K. Ses- 
hadri, for Respondent. 


Gr oy Gi oi 


ORDER :—This is an application to 
condone the delay in filing the second 
appeal. The second appeal was filed on 
27-11-1979. The application to condone 
delay is seen filed on 6-12-1979. The 
delay is sought to be explained by the 
original affidavit filed on 6-12-1979 and 
the additional affidavit filed on 8-2-1980. 
In the additional affidavit what is stated 
is that the petitioner was bed-ridden 
from 15-7-1978 and that she did not 
know about the dismissal of the appeal 
on 25-7-1976, that she did not get any 
communication from her advocate and 
it was only when sent her son on 8-11- 
1979, that she knew about the dismissal] 
of the second appeal. The application 
for copy was made on 9-11-1979 and the 
copy was obtained on 22-11-1979. 


2. In the additional affidavit what 15 
stated is that her son who has been help- 
ing her is not a person competent enough 
to look after the affairs of the Court and 
that in connection with the suit she was 
depending upon the vakil’s clerk. 

3. No affidavit from the vakil’s clerk 
is seen filed, i 

4. The delay in this case is from 25-7- 
1978 to 27-11-1979. The explanation 
given for the inordinate delay is neither 
convincing nor satisfactory. There is no 
affidavit by the son or by the vakil’s 
clerk. Since the delay has not been 
satisfactorily explained, this petition has 
to be dismissed. 

5. The petition is not maintainable for 
another reason. As already indicated 
though the appeal was filed on 27-11- 
1979, the petition to condone the delay 
was filed only on 6-12-1979. Under 
Order 41 Rule 3A (1),. which reads as 
follows: 

"3A Application for condonation of 
delay. = 

(1) When an appeal is presented after 
the expiry of the period of limitation 


v. Kalu 
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specified therefor, it shall be accompa- 
nied by an application supported by affi- 
davit setting forth the facts on which 
the applicant relies to satisfy the Court 
that he had sufficient cause for not pre- 
ferring the appeal within such period”. 
it is mandatory for a person presenting 
an appeal after the expiry of the period 
of limitation specified therefor to file 
an application supported by an affidavit 
to satisfy the Court that he had sufficient 
cause for not preferring the appeal with- 
in such period. This is a new provision 
inserted by the Amending Act of 1976. 
I had occasion to consider this aspect of 
the cases in the decision reported in 
Commr., Trichur Municipality v. Nara- 
yanan Nair (1980 Ker LT 101): (AIR 1980 
Ker 170), I referred to the Division Bench 
decision reported in Thayoob Sait v. 
Ayyappan (1963 Ker LT 455). The case 
went before the Division Bench on a 
reference by Raghavan, J., as he then 
was, who doubted the correctness of the 
principle laid down in Raman Adiodi v 
Raman (1961 Ker LT 874). The ques- 
tion referred reads as follows: 


“Whether a party instituting any pro- 
ceeding in Court after expiry of the 
time allowed therefor should file the 
Necessary application to condone the 
delay along with the proceeding itseif 
or a subsequent application to condone 
the delay would also be proper”, 


The Division Bench held: 


"6, We do not think this decision lays 
down a rule that unless the application 
to condone the delay is filed along with 
the proceeding the same must be dismis- 
sed. The decision only points out that 
an appeal or petition filed beyond the 
period of limitation is liable to be dis- 
missed if there is no prayer to condone 
the delay and that the office should put 
up such appeal or petition for orders 
without waiting for the party to give an 
application to condone the delay. The 
Supreme Court has pointed out the cor- 
rect procedure in Jagat Dhish v. Jawa- 
har Lal, ATR 1961 SC 832 and held: 


“it would thus be clear that no hard 
and fast rule of general applicability can 
be laid down for dealing with appeals 
defectively filed under Order XLI, 
Rule 1. Appropriate orders will have 
to be passed having regard to the cir- 
cumstances of each case, but the most 
important step to take in cases of defect- 
ive presentation of appeal is that they 
should be carefully scrutinised at the 


initial stage soon after they are filed | 
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and the appellant 
the defects”, 

The principle laid down in the above 
decision should govern all defective pro- 
ceedings filed in Court’. 

It was this observation that I had in 
view in the above judgment. I observed 
that in rare cases application for con- 
donation of delay in filing the appeal 
could be filed after the appeal was pre- 
sented, though I had my own misgivings 
about the principle of law enunciated 
in that judgment. At that time, I over- 
looked the provision contained in O. 41 
Rule 3A (1). I would not have made 
the above observation if this rule, which 
made it mandatory for the condonation 
petition to accompany the appeal, was 
brought to my notice. This petition is 
liable to be dismissed on this ground also. 

In the result, I dismiss the petition., 
The parties are directed to bear their 
costs, 


required to remedy 


Petition dismissed, 


AIR 1980 KERALA 175 
T. KOCHU THOMMEN, J, 


Smt. E. P. Janu Amma, Petitioner v, 
The Revenue ‘Divisional Officer, Kozhi- 
kode, Respondent. 


O. P. No. 1764 of 1977-1, 
1979. 


Kerala Land Acquisition Act (21 of 
1962), S. 20 (2) Proviso (b)— “Six weeks 
of the receipt of the notice” means “six 
weeks from......cccesees » — Date of re- 
ceipt of the notice to be excluded as per 
Section 8 of the Interpretation and Ge- 
neral Clauses Act, 1125, (Land Acquisi- 
tion Act (1894), Section 18 (2) Proviso 
(b) ); (Interpretation and General Clauses 
Act, 1125, Section 8); (General Clauses 
Act (1897), Section 9), 


In view of the use of the word ‘from’ 


D/- 11-12- 


in other parts of the Proviso to sub-sec-. 


tion (2) of Section 20 Kerala Land Ac- 
quisition -Act and since the legislature 
would not have intended a different 
meaning when it used the word ‘of’ in 
the first part of Cl. (b) instead of “from”, 
the word ‘of’ should be’ taken to mean 
“from”, Thus construed it attracted 
the principle under Section 8 Interpre~- 
tation and General Clauses Act, 1125 
and the day of receipt of the notice 
under Section 12 (2) from the Collector 
should be excluded in computing the 
period of six weeks within which the 


= a aiin 
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reference application should be filed. 
(Paras 3, 4) 
P. K. Appa Nair, for Petitioner; Govt. 
Pleader, for Respondent. 


ORDER :— The only question which 
arises is whether the petit:oner’s apph- 
cation for reference under Section 20 (2) 
of the Kerala Land Acquisition Act, 1961 
(‘the Act’) was presented within time, 
The proviso to sub-section (2) reads: 


“Provided that every such application 
shall be made — 

“(a) if the person making it was pre- 
sent or represented before the Collector 
at the time when he made his award, 
within six weeks from the date of the 
Collector’s award; 


(b) in other cases, within six weeks 

of the receipt of the notice from the Col- 
lector under sub-section (2) of the Sec- 
tion 12 or within six months from the 
date of the Collector’s award, whichever 
period shall first expire”, 
The notice under Section 12 (2) was 
served on the petitioner on 24-2-1977. 
The petitioner’s application under Sec- 
tion 20 (2) was received by the Land 
Acquisition Officer on 7-4-1977. If the 
period of six weeks is computed as from 
24-2-1977, which is what the officer has 
done, the application was received one 
day late as the time in that event had 
expired on 6-4-1977. 

2. Petitioners counsel Shri Mohan 
C. Menon relying upon Section 8 of the 
Interpretation and General Clauses Act, 
1125, contends that for the purpose of 
reckoning the period of limitation as per 
Cl. (b) of the proviso to sub-section (2) 
of Section 20, the date of receipt of the 
notice under Section 12 (2) should be 
excluded, According to counsel, the 
period would begin to run only from the 
next day. If that is the correct principle, 
the application which was received by 
the Land Acquisition Officer on 7-4-1977, 
was presented within time, 

3. Section 8 of the Interpretation and 
General Clauses Act reads: 

“In any Act, it shall be sufficient, for 
the purpose of excluding the first in a 
series of days or any other period of 
time, to use the word ‘from’, and for 
the purpose of including the last in a 
series of days or any other period to use 
the word ‘to’,” 

If the legislature had used the word 
‘from” in the relevant portion of Cl. (b) 
of the proviso to sub-section (2) of Sec 
tion 20 of the Act, there would have 
been no difficulty, for Section 8 of the 
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General Clauses Act would, in terms, 
have applied to save the  petitioner’s 
application. The word used however is 
not “from”, but “of”, In the latter part 
of cl. (b) where the time is reckoned 
from the date of the Collector’s award, 
the period of six months begins to run 
‘from’ the date of the award, Like- 
wise in cl. (a) of the proviso which refers 
to the period of limitation when a person 
was present or represented before the 
Collector the word “from” is consciously 
tused. Nevertheless in the earlier por- 
tion of clause (b) dealing with receipt of 
notice under Section 12 (2) the period 
is mentioned as six weeks ‘of’ the re- 
ceipt of the notice. That is the provision 
which is relevant to the petitioner’s ap- 
plication. The question is, does the use 
of the expression “of” instead of “from” 
make any difference? I do not think it 
doer. The legislature, in my view, 
would not have intended a_ different 
meaning when it used the word ‘of’ in 
clause (b) instead of ‘from’. The mean- 
ing of “of” in this context is the same 
as “from”, “Six weeks of the receipt of 
the notice” would mean exactly what 1t 
would be if the expression was ‘six 
weeks from the date of receipt of the 
notice’. The legislature has not evinced 
any intention to exclude the principie 
of Section 8 of the General Clauses Act. 

4. In my view counsel is justified m 
submitting that the date of receipt of 
the notice under Section 12 (2) has to be 
excluded for reckoning the period of 
limitation as provided under clause (b) 
of the proviso to sub-section (2) of Sec- 
tion 20 of the Act. The 
application in my view was therefore 
made within time, Ext. P3 which is 
impugned by the petitioner is according- 
ly quashed, and the respondent is dire- 
cted to accept the petitioner’s applica- 
tion for reference as a proper applica- 
tion under Section 20. The Original 
Petition is allowed in the above terms. 
No costs, 


Petition allowed. 


` 


AIR 1980 KERALA 176 
P. SUBRAMONIAN POTI AND 
KUMARI P. JANAKI AMMA, JJ. 
Mariam and others, Appellants v. The 
State and others, Respondents, l 
L. A. A. Nos, 440 and 443 of 1976 D)/- 
10-12-1979. . 
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- will operate as res 


petitioner’s ` 


| ALR. 
(A) Land Acquisition Act (1894), S. 23 


~— Compensation —— Determination -~— 
Evidence of sale deeds —- Permissibility. 


In claiming a certain value for the 
acquired land, evidence of sale deeds of 
properties with buildings without in- 
dependent expert opinion of the build- 
ing value is useless. The opinion of 
the party on such building value is not 
acceptable, (Para 5} 

(B) Land Acquisition Act (1894), Sec- 
tion 23 — Compensation — Determina- 
tion — Judgment in another land acquisi- 
tion case not of same parties — Rele- 
vance — (Evidence Act (1872), Secs. 40 
to 43), 


A judgment not inter partes is not 
admissible unless it is admissible under 
some provision of the Evidence Act. It 
judicata. A juñg- 
ment in a land acquisition case determin- 
ing compensation is a judgment in per- 
sona and not a judgment in rem. 

Then its admissibility must be consi- 
dered in the background of Sec, 43 of 
the Evidence Act. If it does not fall 
under Sections 40, 41 or 42 of the Evi- 
dence Act it is irrelevant unless the ex- 
istence of the judgment is a fact in issue 
or is relevant under other provisions of 
the Evidence Act. Even then it will 
only be the existence of the judgment 
that will be relevant and not its contents. 
AIR 1976 SC 2403, Rel on. (Para 6) 

The proximity of the land dealt with 
in the judgment produced in evidence to 
the acquired land, its situation like whe- 
ther abutting a road, level of land, 
condition, adaptability to the same pur- 
pose are matters which may be relevant. 
Therefore transactions of comparable 
lands must be adduced, Thus when 
there are no materials to show that the 
land dealt with in the judgment relates 
to a land situate similar to the acquired 
land, that judgment cannot be taken into 
consideration. (Para 7) 


(C) Land Acquisition Act (1894), Sec- 
tion 23 —- Compensation — Determina- 
tion — Belting of lands — Permissibility. 

The method of evaluation of a land 
by belts by itself will not vitiate the 
valuation, but it should be done with a 
scientific and logical approach, Where 
the acquired land is small there is no 
question of applying belting because 
uniform value can be obtained for the 
entire land. In cases of large urban 
lands, part of such land will be more 


important than the rest and the value 
will depend on the advantageous situa- 
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tion of that part compared to the rest. 
The scientific approach will need a ra- 
tional basis for determining the. depth 
of each belt. The immediate contiguity 
to the main road is an important factor 
in valuing urban lands, where there is 
no frontage on the main road, easy ac- 
cess to the road is also an important 
fact. Therefore when different values 
are adopted without any intelligible data, 
the valuation cannot be accepted. (1908) 
ILR 33 Bom 325, Rel, on, 1961 Ker LT 723 
approving AIR 1953 Trav-co 177, Ex- 
plained. (1971) 3 SCC 857 and AIR 1974 
SC 2247, Foll. (Paras 10, 11 and 13) 


Cases Referred: Chronological Paras 
AIR 1976 SC 2403 6 


AIR 1974 SC, 2247 12 
(1971) 3 SCC 857 12 
1961 Ker LT 723 10, 12 
AIR 1953 Trav. Co. 177 10 . 
(1908) ILR 33 Bom 325 11 


K, Ravivarma Thampan, for Appel- 
fants; Govt. Pleader, for Respondents. 


SUBRAMONIAN POT], J.:— These 
are appeals against the same judgment, 
that of the Court of Subordinate Judge 
of Parur, in a Land Acquisition Re- 
ference Case. The former appeal is by 
claimants 1, 2 and 4, while the other 
appeal is by the State. The claimants 
challenge the decision of the court below 
on the ground that the compensation 
awarded is inadequate but the State's 
complaint is that the amount awarded 
is excessive, 


2 The acquisition was of 29.39 Area 
of land comprised in Sy Nos. 243/9B1, 
243/10B2, 243/10C3 and 244/4-4 of Alwaye 
Village in Alwaye Taluk. The acquisi- 
tion was pursuant to a‘notification under 
Section 3 (1) dated 22-11-1972. The pro- 
perty was acquired for forming the 
Alwaye Bye-pass in the National High- 
way. The Land Acquisition Officer de- 
termined land value separately for 1.21 
Area, 9.51 Area, 1.86 Area, 14.36 Area 
and 2 Area and 45 sq. m. The different 
values given for these 
per Arc, Rs. 1500/- per Arc, Rs, 1500/~ 
per Arc, Rs. 1000/- per Arc Rs. 1500/- 
per Arc respectively. On the applica- 
tion for reference, the reference court 


had taken up proceedings for enhance- - 


ment, 


3. Though the Land Acquisition Offi- 
cer seems to have determined land value 


based on sale deeds, Exts. B5 to B7, no. 


attempt has been made to. prove these 
1980 Ker/12 X G—25 i 
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are Rs. 2000/- ` 
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documents properly by examining per-, . 


sons concerned with their execution. 
For this reason the court below has 
rightly said that reliance on these docu- 
ments cannot be placed. On the side 
of the claimants reliance was placed on 
Exts, Al and A2 sale deeds of lands in 
the area and also Ext. A4 judgment ui 
L. A. R. Nos. 133 and 136 of 1973 of the 
same court. The court below found that 
Exts. AJ] and A2 were not of use as in- 
dicating value of comparable land. Evi- 
dently it was not impressed with Ext. A4 
also, Having stated so the court proceed- 
ed to determine what it considered as 
reasonable enhancement. Without in- 
dicating any logical reason it determined 
the enhancement at cent per cent and 
observed that such as and .would “meet 
the ends of justice”. It adopted the same 
pattern of valuation as adopted by the 
Land Acquisition Officer by determin- 
ing the value of the acquired plot as if 
it is five belts. The enhancement was 
worked out in that manner, 


4. In the appeal by claimants 1, 2 
and 4, the claim is limited to enhance- 
ment of value of 11.37 Area in respect 
of which enhancement by way of 
Rs. 1000/- per Arc is claimed, and value 
of 1/8rd of 2.45 Area in respect of 
which 4th plaintiff claimed enhance- 
ment by way of Rs. 1000/- per Arc, The 
appeal must be taken to be limited to 
this, 


5. Exts. Al and A2 are not of much 
use. That is because Ext, Al is a sale 
deed for 54 cents of land with four ` 
buildings thereon. These are buildings 
bearing number 50 to 53 of Alwaye Muni- 
cipality. The consideration for the sale 
deed is Rs, 27,500/-. Uniess there is reli- 
able evidence in the case to determine 
the value of the buildings, it will not 
be possible to base the determination of 
the value of the acquired property on 
the price noted in Ext. Al, Of course 
Ext, Al property has not been found to 
be comparable for other reasons too, 
such as the situation 1} furlongs away, 
it being of very small extent and the 
Situation in an important place, near 
the railway station and adjacent to the 
transport bus station. Further Ext. Al. 
had material road frontage also. Ext. A2 


‘is also of a small plot of land with a 


building. The sale consideration is 
Rs: 8000/-, and the area transferred is ` 
1.35 Area. The location is in an m- | 
portant place near the market, There~ ` 
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fore its situation also is not comparable 
with the acquired property, which is 
not shown to have road frontage and 
which is not in a locality as important 
as that of Exts, Al & A2 lands. The ac- 
quired property is of much larger area, 

Apart from all these, the fact that 
there are buildings in Exts. Al and A2 
and no serious attempt has been made 
to determine the value of such build- 
ings is a matter which is of relevance 
in considering whether these documents 
can be made use of for the purpose of 
determining the land value of the ac- 
quired land. We may reiterate here what 


we had occasion to say more than once . 


_ that despite what has been said by 
courts, the practice of letting in evi- 
dence of deeds of sale of properties 
with buildings,. without adducing inde- 
pendent evidence as to value of build- 
ings, seems to persist still in many 
courts. It would be a sheer waste of 
time to produce evidence of such sale 
deeds unless parties take care to adduce 
evidence of the value of the buildings 
standing on the lands sold, It is usual 
practice for the vendor or the vendee to 
speak in court about the estimation of the 
value of the building standing in the pro- 
perty as if that would be sufficient for 
the court to determine what the land 
value would be, The opinion of the party 
is not the opinion of an expert which 
opinion alone would be relevant in a 
court. In the absence of any attempt lo 
obtain the evidence of an expert, such 
as by the issue of a commission, the 
document of sale of a property with a 
building thereon would be of very little 
value as evidence of transaction in re 
gard to comparable properties, The 
courts would be justified in such circum- 
stances in refusing to consider such evi- 
dence as of any value. Hence we agrea 
with the court below that Exts. Al and 
A2 may not be of material assistance in 
this case, . 

6. Ext. A4 is a judgment in Land Ac- 
quisition Reference Cases 133 and 136 of 
1973 of the same court. The notification 
under S, 3 (1) relevant to the said case 
was of the date 17-5-1972, The claim be« 
fore the court in that case was Ru- 
pees 10,000/- per Arc for the land ac- 
quired and the court awarded prices 
ranging from Rs. 2600/~ per Are to Ru- 
pees 6500/- per Arc, There is no mate- 
rial for this court to understand what 
factors were relevant in determining 
values ranging from Rs, 2600/- to Ru- 
pees 6500/- as fixed in that case. That 


Mariam v, State 


- such material before court, 
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is sufficient to discard the evidence of 
Ext, A4. It must be remembered that 
a judgment not inter partes would not 
be admissible unless it is admissible un- 
der some provision or other of the Evi- 
dence Act. If the judgment is inter 
partes it would operate as res judicata. 
The judgment in a case determining 
compensation for land acquired is a 
judgment in persona and not a judg- 
ment in rem. If so, the admissibility of 
such judgment must be considered in 
the background of Section 43 of the Evi« 
dence Act, If the judgment does not fall 
under Secs, 40, 41 and 42 of the Act, 
it would be irrelevant unless the exist- 
ence of such judgment, order or decree 
is a fact in issue or is relevant under 
some other provisions of the Act, Even 
SO, it would only be the existence of the 
judgment that would be relevant and 
not the contents thereof. That this would 
be the position has been noticed by the 
Supreme Court in City- Improvement 
Trust, Bangalore v. N. Narayanaiah, 
(AIR 1976 SC 2403). The court added: 

“We do not think it necessary to take 
so restrictive a view of the provisions of 
Sections 11 and 13 of the Evidence Act 
as to exclude such judgments altogether 
from evidence even when good grounds 
are made out for their admission.” 


7. So far as Ext, A4 judgment is con- 
cerned, there is absence of any material 
to show that it relates to land similarly 
situate, The similarity of the situation is 
a matter for proof, The proximity of the 
land to the acquired land, its situation 
such as whether it is on the side of a 
road which makes it important, the level 
of the land, its condition, its adoptability 
to the same purpose, are matters which 
may be relevant. Therefore unless the 
party seeking to adduce evidence of 
transactions of comparable lands places 
it may be 
difficult for the court to make use of 
the material relating to transactions in 
regard to such properties. Evidently in 
regard to Ext. A4 there is no materiał 
which would be sufficient for the court 
to satisfy itself the value under Ext. A4 
here would be relevant. It is more so 
when for reasons which are not evident 
on the face of the judgment Ext, A4 
different and widely varying values hava 
been awarded for different plots in 
Ext. A4 itself, 

8. What we have said above is suffi- 
cient to show that there was no mate 
rial before the learned Judge on which 
enhancement could have been based, But 
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the court seems to have felt that the 
compensation awarded was inadequate, 
Therefore a cent per cent increase was 
found to be called for, Why the increase 
should have been cent per cent and not 
more or less is not a matter on which 
any indication is available in the judg- 
ment, The said estimate is nothing but 
arbitrary. 


§. In the appeal by the claim- 
ants, challenge is also made to the 
adoption by the learned Judge of 
valuation of different plots at dif- 
ferent prices, Of course, this is a method 
adopted by the Land Acquisition Officer 
himself. It has been assumed by the 
claimants that this is on the basis of 
dividing the acquired property into seve- 
ral belts. The learned Additional Advo- 
cate General has no case that it is on 
any basis other than belting that dif- 
ferent values have been adopted for 
different plots, No other basis is evident 
from the records, 


10. The main attack of counsel for 
the appellants in L, A. A. 440 of 1976 
is that the system of belting which ap- 
parently has been adopted by the Land 
Acquisition Officer is a practice which 
has been frowned upon by this court 


and is a practice which is not in accord- 


ance with law. The learned counsel re- 
fers to the decision of the High Court 


of Travancore-Cochin Kunjukrishna v.. 


State (AIR 1953 TC 177) approved by 
this court in Ananthan Pillai v. State of 
Kerala (1961 Ker LT 723). This court 
viewed the method of valuation by belts 
as an arbitrary method and observed 
that it is generally discouraged for the 
obvious reason that it involves a consi- 
derable extent of arbitrariness. Of course 
this does not mean that to adopt the 
same would vitiate valuation by the 
Land Acquisition Officer. If the system 
is adopted in cases where it could be 
adopted by making a scientific and logi< 
cal approach there could possibly be ne 
objection. But such approach is rarely 
made. 


11. Where land acquired is a small 
plot, there is no scope for determining 
value by dividing it into different belts, 
That is because in such a case uniform 
value can be obtained for the entire 
land. But when large plots of land in 
urban areas are acquired, it may be that 
part of such land may have more im- 
portance and potential than the rest and 
so the value may not be uniform. The 
value will depend on the advantageous 
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situation of part of the land in compa- 
rison with the rest. Where a large plot 
of land adjoins a road which gives im- 
portance to the land as a commercial 
Site or as a residential site the land situ- 
ate adjoining the road would be of 
larger value than the area lying away 
from the road. Even in regard to land 
Not touching the road the nearness to 
the road may justify a higher price in 
view of consequent potential of the side. 
In such cases land value need not be 
determined necessarily at a uniform 
rate. But it would be unscientific if an 
arbitrary basis is adopted for dividing 
the property into different belts, The 
scientific approach would call for a 
rational basis for determining the depth 
of each belt. The immediate contiguity 
to the main road is an important ele- 
ment in the value of all urban lands, 
Where there is no frontage on the main 
road, easy access to the road is equally 
an important fact. These are the basic 
reasons for adoption by valuers ‘of the 
system of belting lands when they are 
called upon to value urban lands of a 
large area. This system or method con- 
sists of taking up a certain depth from 
the road aS more important area than 
that which lies behind it. Such depth 
must necessarily depend upon the dis- 
position of shop sites or residential 
houses, as the case may be, in that area. 
Justice Macleod said as early as in .1908 
in Government of Bombay v, Karim Tar 
Mohammed (1908) ILR 33 Bom 325 
(at 328) thus: 

“When determining the value of front- 
age land the depth is a question of 
supreme importance. What is a suitable 
depth must primarily depend on the 
character of the building in the locality 
but in an ordinary shop and chawl 
locality like the one I have to deal with 
it has been the custom for surveyors to 
calculate the depth.at 100 feet. In the 
next place the value of a building front- 
age must depend on the higher rents 
that can be obtained for the shops or 
rooms facing the street, and as the pro- 
portion of these rents to the lower 
rents of the back rooms decreased so 
does the value of the whole frontage. 
land decrease.” . 

It should be evident that the depth of 
the belt would depend primarily on the 
extent of the effect of the presence of 
the road, In a commercial area the cha- 
racter of the constructions that would 
usually be made in exploiting the land 
must determine the depth of the land 
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on the road side which would be consi» 
dered as appropriate for being treated 
as a belt having a higher value, What 
should be the proportional value of land 
in belts further removed from the road 
would be a question of fact depending 
upon the use to which land in each belt 
can be put to and the comparative dif- 
ference in value depending upon the 
facts and circumstances, Rarely is there 
a scientific attempt made to justify the 
classification into appropriate belts and 
that is the reason why the system of 


belting yields arbitrary results, There-. 


fore while scientifically and theoretical- 
-~ yy there can be no objection to valuation 
on the basis of the system of belting, 
unless it is resorted to by expert valuers 
well-versed in the rule of belting and 
they act upon appropriate materials 
which would justify the classification 
adopted by them, there is bound to be 
å gross error in the ultimate valuation, 
Possibly, there may be cases where valum 
ation of land is made by competent 
valuers who on the basis of data pro- 
perly collected are able to determine the 
value of lands on the basis. of their 
relative importance, regard being given 
to the situation of such land. Once this 
approach is found to be absent and the 
belting is seen to be arbitrary, it would 
be objectionable as not yielding results 
which could be said to be accurate or 
€ven approximately correct, i 

12. This court, in the decision in 
Ananthan Pillai v. State of Kerala, (1961 
Ker LT 723), need not be taken to hava 
said that the system of valuation by the 
belts ought not to be resorted to under 
any circumstances, In fact such valua- 
tion has been noticed by the Suprems 
Court and approved. The case before the 
Supreme Court in State of U. P, v. Ram 
Swarup ((1971) 3 SCC 857)was one where 
the land had been treated in different 
belts and different prices fixed for the 


areas involved in the different belts. The’ 


Supreme Court did not consider, this aa 
objectionable. The quéstion directly 
arose in a later decision of the Supreme 
Court in M. N. Khan v. Collector (L. A) 
(AIR 1974 SC 2247). In that case the 
court had adopted a higher value for a 
strip 50 feet wide adjoining the road, 
based on the principle of belting. Notic- 
ing that the strip adjoining an impor- 
tant road will have a higher value than 
what is in the rear, the court observed: 


“While no general principle can be 
laid down in these matters, local circum~ 
stances guide the courts.” ` 


-y. Anchery `- 


A~ A. I. R, 


` 13. In the case before us; it cannot be 
said that different values were adopted 
on the basis of any intelligible data. We 
see that higher value has been adopted 
with regard to 1.21 Area of land on the 
road side, Why such a small plot of land 
on the road side alone would have such 
higher value is not evident. The valua- 
tion therefore calls for reconsideration 
and to that extent also the appellant in 
L, A. A. 440 of 1976 succeeds, 


14, The result is that we set aside 
the decision of the court below and re- 
mit the case back for determination of 
land value afresh keeping in view what 
we have stated earlier in this judgment, 
If the parties are interested in adducing 
further evidence in the case they may be 
permitted to do so provided proceedings 
are not protracted further. We make it 
clear that by reason of the remand 
there shall be no reconsideration in re- 
spect of any area other than that to 
which the appeal by the claimants re~ 
Yate and that too limited to the extent 
of relief prayed for in the appeal, 


The case will stand posted before the 
court below for appearance of parties to 
22nd January, 1980, The parties will 
suffer costs in these appeals, The court~ 
fee paid on the memorandum of appeal 
will be refunded to the respective ap- 
pellants, 

| Appeals allowed, 
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Union of India, Petitioner v. Anchery 
Lonappan and Kakoo and another, Re= 
spodents, 


C. R. P. No. 3613 of 1977-G, D/- 15-10- 
1979, 

Civil P. C. (1908), O. 8A, R. 1 (Ker) 
and Ss, 122, 128 and 157 — Code of Civil 
Procedure (Amendment) Act (1976), 
S. 97 — Third party procedure — O. 8A 
inserted by Kerala High Court is un- 
affected by Amendment Act — Court is 
bound to issue notice to third party on 
application under O. 8A, R. 1. 


Order VIJIA was inserted in the Code 
by the Kerala High Court by virtue of 
powers vested in it under Sections 122 
and 128 of the Code. As per Section 157, 
an amendment like the one inserting 
Order VIHA will continue to have the 
same force and effect as any other pro- 
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visions of the Code so long as the same 
is not inconsistent with other provisions, 
Section 97 of the Code of Civil Proce- 
dure (Amendment) Act 1976 also saves 
it, as it is not in any way inconsistent 
with the amended provisions, Hence, 
Kerala Amendment inserting O. VIIA 
in the Code for ‘Third Party Procedure’ 
by notification published in Kerala 
Gazette dated 9-6-1959 is unaffected by 
the Amendment Act of 1976 (which came 
into force on 1-2-1977). As per O. VIIA, 
Rule 1, the court is bound to issue 
notice to third party when an interim 
application has been made thereunder to 
implead him though it is not’ bound to 
implead a party under it. (Para 2) 

M. C. Cherian and Saramma Cherian, 
for Petitioner; T, L. Ananthasivam and 
P. K. Jose, for Respondents. 


. ORDER :— A Trichur merchant filed 


a suit for damages for non-delivery of 
goods sent to him by rail. The Union of 
India represented by the General Man- 
ager, Southern Railway and the con- 
signor were made defendants. As.a mat- 
ter of fact, the goods were booked with 
the contractor, Sitamau Out Agency, 
Mandasor. Hence the Ist defendant- 
Railway filed an interim application un- 
der Order VIIIA, Rule 1 and Section 151 
of the Civil Procedure Code to ‘implead’ 
the contractor, Sitamau Out Agency, 
The learned Sub Judge it seems, opened 
a bare Act of the Civil Procedure Code 
published by the Law Publishers, Alla- 
habad and passed the following order: 

“Notice to Out Agency refused, It is 
seen Py, the latest amendment of C. P. C, 
Order 8 
closed,” 
The 1st defendant challenges the above 
order in this Civil Revision Petition. 

2. Sections 122 and 128 of the Code 

of Civil Procedure read: 
. "199. Power of Certain High Courts to 
make rules. — High Courts not being 
the Court of a Judicial Commissioner 
may, from time to time after previous 
publication, make rules regulating their 
own procedure and the procedure of the 
Civil Courts subject. to their super- 
intendence, and may by such rules an- 
nul, alter or add to all or any of the 
rules in the First Schedule.” 

“128. Matters for which rules may 
provide. —. (1) Such rules shall be not 
inconsistent with the provisions in the 
body of this Code, but, subject thereto, 
may provide for any matters relating to 
the procedure of Civil Courts, . - 
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(a) is repealed. Hence petition 
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(2) In particular, and without pre~- 
judice to the generality of the powers 
conferred by sub-section (1), such rules 
may provide for all or any af the fol- 
lowing matters, namely :— 


(a) to (d)... se es i ee ees 


{e) procedine ae the Guna 
claims to .be entitled to contribution or 
indemnity over against any person whe- 
ther a party to the suit or not; 


O to ee Besos e “eed. Geeet j 
Section 157 of the Code of Civil Proce- 
dure reads: 


“157. Continuance of orders under re- 
pealed enactments. — Notifications pub- 
lished, declarations and rules made, 
places appointed, agreements filed, scales 
prescribed, forms framed, appointments 
made and powers conferred under Act 
VIII of 1859 or under any Code of Civil 
Procedure or any Act amending the 
same or under any other enactment 
hereby repealed shall, so far as they 
are consistent with this .Code, have the 
same force and effect as if they had 
been respectively published, made, ap- 
pointed, filed, prescribed, framed and 
conferred under this Code and by the 
authority empowered thereby in such 
behalf.” 


Order VIIA, Rule 1, Civil Procedure 
Code, reads: 

“VIIA (1). Third party notice, — 
Where a defendant claims to be entitled 
to contribution from or indemnity 
against any person not already a party 
to the suit (hereinafter called a third 
party) he may, by leave of the Court, 
issue a notice (hereinafter called a third 
party notice) to that effect, sealed with 
the seal of the Court. The notice shall 
state the nature and grounds of the 
claim. Such notice shall be filed into 
Court with a copy of the plaint and 
shall be served on the third party ac- 
cording to the rules relating to the ser- 
vice of summons.” 

Section 97 (1) of the Code of Civil Pro- 
cedure (Amendment) Act, 1976 reads: 


“97, (1) Any amendment made, or any 
provision inserted in the principal Act 
by a State Legislature or a High Court 
before the commencement of this Act 
shall, except in “so far as such amend- 
ment or provision is consistent with the 
provisions of the principal Act as 
amended by this Act, stand repealed.” 


Order VIIA for ‘Third Party Procedure’ 
was inserted in the Code of Civil Pro- 
cedure by a Kerala Amendment issued 
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as per Notification published in the 
Kerala Gazette dated 9-6-1959. Under 
section 122 of the Code, High Courts 
have the power to make rules annulling, 
altering or adding to all or any of the 
rules in the First Schedule to the Code, 
As per Sec. 128 of the Code, the power 
of the High Court in this regard extends 
to the procedure where the defendant 
claims to be entitled to contribution or 
indemnity over against any person whe- 
ther a party to the suit or not. O, VIIA 
was inserted in the Code by the High 
Court of Kerala by virtue of the powers 
vested with it under Sections 122 and 
128 of the Code. As per Section 157, an 
amendment like the one inserting 
Order VIIIA in the Code will continue 
to have the same force and effect as 
any other provisions of the Code as long 
as the same is not inconsistent with the 
provisions of the Code. Section 97 of 
Amendment Act 104 of 1976 also saves 
an amendment like the one in question 
made by the High Court of Kerala in- 
serting Order VIITA in the Code, 
Order VIHA is not in any way incon- 
sistent with any of the provisions of the 
Code as amended by Act 104 of 1976. 
'Hence, it goes without saying that the 
|Kerala Amendment inserting O. VIHA 
lin the Code for ‘Third Party Procedure’ 
is unaffected by the Code of Civil Pro- 
cedure (Amendment) Act, 104 of 1976 
which came into force on 1-2-1977. As 
per Order VIIIA, Rule 1, the Court be- 
‘low was bound to issue notice to the 
third party mentioned in the interim ap- 
plication filed by the ist defendant- 
petitioner in the facts and circumstances 
revealed by the pleadings in this case. 
It is true that the court was not bound 
to implead a party under Order VIIA. 
But it was not on that ground that the 
interim application was dismissed by the 
court below as is clear from the order 
impugned, This is a clear case where 
the court below ought to have allowed 


the petitioner’s request and issued notice: 


to the third party. The dismissal of the 
petitioner’s application has resulted in a 
refusal of exercise of jurisdiction by the 
court below, Hence the order impugned 
is set aside. I. A. No, 725 of 1977 filed 
in O. S. No, 339 of 1975 will stand al- 
lowed to the extent indicated above. 


3. The Civil Revision Petition is dis- 
posed of as above, There will be no 
order as to costs. 

4. I do feel that the learned Sub 
Judge ought not to have disposed of the 
interim application in the casual way in 


Union of India v, Metherukunju Moosakutty 
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which he has done. A copy of this order 
is to be communicated to the Sub Judge 
wherever he is, 

Order accordingly, 


AIR 1980 KERALA 182 
P. SUBRAMONIAN POTI AND 
KUMARI P. JANAKI AMMA, JJ. 
Union of India, Appellant v. Metheru- 


kunju Moosakutty and others, Respon- 
dents, 


A. S. No. 228 of 1975, D/- 16-1-1980. 

Kerala Revenue Recovery Act (15 of 
1968), Ss. 3, 60 — Central Excises and 
Salt Act (1944), S. 11 — Recovery of ex- 
cise dues —- Excise dues cannot have pre- 
ference over dues to other creditors 
either under scheme of Revenue Re- 
covery Act or under general law of pri- 
ority of Crown debts. AIR 1961 Kerala 


‘18, Not Followed in view of AIR 1967 


SC 1831. 


Under the scheme of the Revenue Re: 
covery Act a charge on land is contem- 
plated for revenue due from such land, 
No such charge is contemplated under 
S. 3 in respect of any other claims dua 
to Government or even in respect of re- 
venue due from other lands of the de- 
faulter. There is no question of the sale 
being free from encumbrances except in 
cases where the sale is on account of 
arrears of public revenue due on land, 
The State, by clearly providing in S. 3 
for a charge on immovable property for 
public revenue due on such land has, by 
necessary implication, excluded the idea 
of charge in other cases. Further, S. 69 
of the Revenue Recovery Act provides 
that the sale shall be free from encum- 
brances when it is on account of public 
revenue due on land and this, by neces- 
sary implication, excludes any such con- 
cept of sale free of encumbrances in 
cases where the sale is not for recovery 
of public revenue due on land. Therefore, 
it cannot be said that the scheme of the 
Revenue Recovery Act indicates and pro- 
vides for priority of the Crown debts. 

(Para 11) 


The doctrine of Crown priority has a 
long history of development in England. 
The basic doctrine of Crown privileges 
was evolved by the Common Law of Eng- 
land. Unless it is shown that in a parti- 
cular State the Common Law of Eng- 
land was adopted outside the Presidency 
Towns, the Rules of Common Law cannot 
pia eee ERR rR EER) 
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be taken to have been the law in force 
on the date the Constitution came into 
force. There was no law in force in the 
territory of the erstwhile Travancore 
State on 26-1-1950 which would enable 
the State or the Union Government to 
claim that there should be priority for 
State dues over dues to other creditors. 

(Paras 12, 13, 17) 


Where there are unsecured creditora 
including the State, even assuming that 
the State has priority, if the creditors 
other than the State had recovered their 
debts by sale of the debtor’s property 
there would be no scope for reopening 
such sale merely because the State was 
also a creditor at the time of such sale, 
AIR 1961 Kerala 18 Not Followed in 
view of AIR 1967 SC 1831. (Case law dis- 
cussed), (Paras 18, 20) 


Cases Referred: Chronological Paras 
1978 Tax LR NOC 18: 1977 Ker LT 826 


19 
ILR (1968) 1 Ker 661 19 
AIR 1967 SC 997: 1967 Cri LJ 950 13 
AIR 1967 SC 1831 14, 18 
AIR 1965 SC 1061: (1965) 2 SCR 289 
13, 14, 19 
AIR 1961 Ker 18 19 
1943 Trav LR 16 16 
(1938) 28 Trav LJ 226 (FB) 16 
(1935) 25 Trav LJ 396 16 
(1934) 24 Trav LJ 1272 16 
(1912) 9 All LJ 401: ILR 34 AH 223 16 
(1884) ILR 7 Mad 434 16 
(1878-80) ILR 2 All 198 16 
4 Trav LR 81 (FB) 16 


T. R. G. Warrier, for Appellant; C. K, 
S. Panicker, P. G. P. Panicker, V. Bhas- 
kara Menon, K. S. Radhakrishnan, K. S. 
Balakrishnan and Govt. Pleader, for Re- 

spondents. 


SUBRAMONIAN POTI, J.:— This ap- 
peal is by the Union of India against the 
decree of the court below granting in- 
junction to the plaintiffs in the suit re- 
straining the defendants, the State of 
Kerala as well as the Union of India 
from taking steps under the Kerala Re- 
venue Recovery Act against the plain 
schedule items for recovery of amounts 
claimed as due to the second defendant, 
Union of India. There are two plaintiffs 
in the suit, the second plaintiff being tha 
wife of the first plaintiff. They claim to 
‘be the owners of the plaint schedule 
items, item No. 2 being the building 
situated on item No. 1 which is land of 
an extent of 22 cents. The plaint items 
were purchased by the plaintiffs under 
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a sale deed, Ext: Al, dated 10-4-1967, ex- 
ecuted by one Janaki Amma and her 5 
children, That the suit property original- 
ly belonged to one Velayudhan Pillai 
is not in dispute. It was inherited by his 
widow Janaki Amma and the 5 children, 
who jointly executed Ext. Al sale deed. 
At the time the sale was taken by the 
plaintiffs the property comprised there- 
in appears to have been encumbered. 
Out of the consideration of Rs. 40,000 a 
sum of Rs. 30,200 was reserved with the 
plaintiffs for discharging a prior debt 
charged on the plaint items under a re- 
gistered mortgage deed of 1959 in favour 
of-the State Bank of Travancore. The 
Bank had obtained a decree against the 
vendors based on the mortgage in the 
suit O. S. 2 of 1964 of the Sub Court of 


- Quilon. A sum of Rs, 2,500 was reserved 


with the plaintiffs for discharging an- 
other prior debt charged on the plaint 
item under a registered panayan of the 
year 1960 in favour of one Pareed Kunju. 
Pareed Kunju had obtained a decree for 
sale in O. S. 37 of 1966 of the Subordi- 
nate Judge’s Court, Quilon. According to 
the plaintiffs they discharged the decree 
amounts due to these creditors and paid 
the balance of the consideration to the 
vendors. That they made such payments 
is not in controversy. Under the terms 
of the sale deed the vendors had under- 
taken to discharge another decree debt, 
that in O. S. No. 106 of 1964. The decree- 
holder in that suit had brought to sale 
1/6th share of one of the vendors, Laksh- 
mana Kumar and he himself purchased 
such share in auction. He filed a suit for 
partition against the plaintiffs and others 
for such 1/6th share as O.S. 704 of 1968 
of the Subordinate Judge’s Court, Quilon. 
He obtained a preliminary decree. Sub- 
sequently plaintiffs purchased the 1/6th 
rights of the decree-holder auction-pur- 
chaser in O. S. 106 of 1964 by payment 
of Rs. 1,000 on 31-3-1969. Besides these 
debts which had been diclosed by the 
vendors at the time of the sale, there 
were other liabilities undisclosed at tha 
time of the sale. Those had also to be 
discharged by the plaintiffs to save the 
property purchased by them. In a suit 
O. S. No. 388 of 1964 of the Sub Court 
of Quilon the plaint items had been at- 
tached before judgment in a suit against 


the vendors, After the decree the items 
were sold in execution and were pur- 
chased by the decree~holder himself. ‘This 
right was purchased by the plaintiffs by 
paying a consideration of Rs, 4.200 to 
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the decree-holder auction-purchaser under 
a sale deed dated 19-6-1969. Ext. A6 is 
the sale certificate and Ext. A7 is the 
sale deed taken by the plaintiffs from the 
decree-holder auction-purchaser in O. S. 
No. 388 of 1964 of the Munsiff’s Court of 
Quilon. The plaint items had been simi- 
larly attached before judgment and later 
sold in auction in O. S. No. 643 of 1963, 
at which court sale they had been bid by 
the decree-holder himself. The plaintiffs 
paid the amount due to the decree-holder 
and obtained an order setting aside the 
sale. It is thus claimed by the plaintiffs 
that they had invested Rs. 48,736.50 for 
perfecting title to the plaint items. 


2. Pursuant to the purchase by the 
plaintiffs in court auction mutation of re- 
venue records was effected in the name 
of the plaintiffs in the village office. 


3. While so, proceedings were 
under the Revenue Recovery Act for re- 
covery of a sum of Rs. 58,708. 26 alleged 
to be due from Janaki Amma, one of the 
vendors of the plaintiffs. This amount 
was claimed as due by way of duty and 
penalty to the Central Excise Depart- 
ment, and such claim arose out of the 
business in tobacco conducted by Janaki 
Amma as licensee. Though the licence 
was in the name of Janaki Amma, pro- 
ceedings were taken against the plaint 
items as if Janaki Amma and her children 
were really conducting the business and 
the licence in favour. of Janaki Amma 
was really to run a business on behalf 
‘of herself and her children. The plain- 
tiffs disputed the right of the Central 
Excise Department to proceed against 
the properties of the plaintiff for re- 
covery of the amount due to the Central 
Government from Janaki Amma. In view 
of the purchase by the plaintiffs from 
the vendors under Ext. Al, it was con- 
tended that no further . proceedings for 
sale of the plaint items could be taken 
under the Revenue Recovery Act. Even 
assuming that Janaki Amma was liable 
to pay dues as claimed it would only be 
her 1/6th share that would be answer- 
able. It was said that for other reasons 
Janaki Amma’s share also would not be 
answerable. Besides the sale deed Ext. 
Al the plaintiff had also obtained the 
sale under Ext. A7 pursuant to the sale 
in execution of the decree in O. S. No. 
388 of 1964 and that being the case the 
rights, if any, of the Excise Department 
to claim the amount due from Janaki 
Amma by proceeding against her rights 
ever the plaint property were said to 
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have been extinguished. Theré was a 
further plea that at any rate the plain- 


. tiffs having discharged the amounts due 


under. mortgages and otherwise charged 
on the property they should be subrogat- 
ed to the position of such mortgagees 
and holders of charge in respect of plaint 
items. and any recovery proceedings could 
only be subject to the rights of the 
plaintiffs. It was also contended that the 
business in tobacco was conducted by 
Janaki Amma as licensee on her own 
account and not on account of her child- 
ren, and further that the steps taken 
against Janaki Amma under the Revenue 
Recovery Act would not be in accord- 
ance with law, there being no issue of 
proper demand notice as required. 


4. The State of Kerala and the Union of 
India filed separate written statements. 
The contentions raised in these written 
Statements are practically same. According 
fo the defendants Sri Velayudhan Pillai 
was conducting tobacco business till his 
death and after his death the trade was 
continued by his widow Janaki Amma 
on behalf of herself and her children. It 
was further contended that the plaint 
items were attached by the Government 
for recovery of Central Excise dues on 
account of the business run by Janaki 
Amma on her own account and on behalf 
of her children. Such attachment was 
effected as early as on 25-11-1964. If the 
transfer of registry had been effected in 
favour of the plaintiffs on the basis of the 
court sale that was without noticing the 
existence of an attachment as early as in 
1964. The written statement further 
mentioned the attempts made by the 
legal heirs of Velayudhan Pillai to avert 
revenue recovery proceedings which de- 
layed the proceedings considerably. Par- 
ticular reference is made to the suit 
O. S. 734 of 1967 filed by one V. Gopala- 
krishnan Nair, one of the vendors under 
Ext. Al for an injunction restraining re- 
venue recovery proceedings against the 
plaint schedule properties, alleging that 
these properties were not liable to be 
proceeded against for the recovery of 
Central Excise dues. The said suit was - 
dismissed. It is contended that the deci- 
sion in the suit operates as res judicata. 
According to the written statement the 
plaint items were under attachment 
effected as early as on 25-11-1964 and- 
therefore were answerable for the ex- 
cise dues. The question that the court 
had to decide was whether, in these cir- 


cumstances, the plaintiffs were entitled 
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to the injunction restraining. the proceed- 
ings for revenue recovery. for the amount 
due to the second defendant. 


5. It may be noticed that while the 
plaintiff offered himself as a witness and 
was examined as P.W, 1 and produced 
Exts. Al to A29 in support of his case, 
ho witness was examined on the side of 
the defendants and no documentary evi- 
dence was also adduced. 


6. The court below found on the evi- 
dence before it that the State had not 
attempted to prove its case that the busi- 
ness said to be run by Janaki Amma as 
licensee was really a business run on be- 
half of her children also and that there- 
fore it has to be found that it was the 
business of Janaki Amma alone, that she 
would be liable for the amounts claimed 
to be due as Central Excise Duty and 
Penalty, that attempt had not been made 
to show that proper proceedings were 
taken against Janaki Amma, that pursu- 
ant to an attachment effected earlier fo 
the attachment for the Central excise 
dues made in November, 1964, the pro- 
perty had been brought to sale in O. S. 
No. 388 of 1964 and sold, that the said 
sale right had devolved on the plaintiffs 
and therefore there was no scope for any 
revenue recovery against the property of 
the plaintiffs. Consequently, the decree 
prayed for was granted. This is challeng- 
ed in this appeal. 


7. In the absence of evidence on the 
side of the defendants in support of the 
contention that though the license for 
conduct of the tobacco business was in 
the name of Janaki Amma, in fact, the 
business was run by herself and her 
children, such a case cannot be found. 
It is not disputed that the properties 
which are the subject of the suit original- 
ly belonged to Velayudhan Pillai and 
were inherited by the vendors under Ext. 
Al. If 5 of the 6 vendors are not shown 
to be answerable for the demand by the 
Excise Department of duty and penalty 
amounting to Rs. 58,708.26 it would natu- 
rally follow that if any question of liabi- 
lity to answer arises, that would be only 
against Janaki Amma and therefore only 
the 1/6th share of Janaki Amma would 
be answerable. The attempt of the ap- 
pellant is to salvage the case in so far 
as it concerns the said 1/6th share. 


8. The plea of res judicata as rightly 
found by the court below deserves no 
notice, as the written statement does not 
_indicate has any question of res judicata 
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arises. Merely because. some suit (Ext. 
A1) was filed by one of the vendors ear- 
lier and that suit was dismissed the plea 
of res judicata cannot be found. Neither 
the pleadings nor any other material 
goes to show that there is any basis to 
accept the plea of res judicata, 


9. Though, there is the plea set up in 
the written statement that the sale ‘deed 
taken by the plaintiffs is fraudulent, that 
again is a matter which remains unsub- 
stantiated and rightly therefore serious 
notice was not taken of that plea. 


10. The case of the defendants in the 
written statement is that for realisation 
of an amount of Rs. 54,231.24 advised by 
the Central Excise Department to the 
Revenue Authorities of the State Gov- 
ernment an attachment was effected on 
25-11-1964 and it is pursuant to this at- 
tachment that the plaint items were put 
up for revenue sale or 29-12-1969. Before 
the revenue auction took place the plain- 
tiffs came to court to restrain such auc- 
tion. By the time the properties were so 
brought up for revenue sale they had 
already been sold in court auction and 
purchased by the plaintiff from the auc- 
tion purchaser. For the Union of India it 
is contended that such court auction and 
subsequent sale to the plaintiff will not 
bind the defendants, at least in regard 
to the share of Janaki Amma in view of 
the attachment of 25-11-1964. To save 
that 1/6th share the plaintiffs rely on 
Ext. A6, the sale certificate in O. 5. No. 
388 of 1964 and Ext. A7, the sale deed 
taken by the plaintiffs from the auction- 
purchaser, The court sale in O. S. No. 
388 of 1964 was pursuant to an attach- 
ment effected on 24-6-1964 as evidenced 
by Ext. AQ attachment list. Therefore, it 
could be seen that the properties had 
been attached before the attachment 
under the Revenue Recovery Act. When, 
pursuant to the court attachment, the 
plaint items were brought to sale there 
was no application for ratable distribu- 
tion by the Union of India (assuming that 
a creditor who has caused an attachment 
under the Revenue Recovery Act to be 
effected could also claim ratable distri- 
bution). The properties were purchased 
in court auction and that right was con- 
veyed to the plaintiffs. That would ex- 
tinguish any subsisting attachment over 
the property effectively and after the 
court sale there would be no scope for 
proceeding against the property pursuant 
to the attachment under the Revenue 
Recovery Act, In answer to this the con- 


o 
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tention raised by the learned counsel Sri 
Govinda Warrier on behalf of the appel- 
lant is twofold. Firstly the case attempt- 
ed to be made out is that the general law 
of priority of Crown debts would enable 
the Government, notwithstanding the 
court sale, to claim that the Government 
should be allowed to proceed against the 
properties and bring them to sale. The 
other contention urged with lesser vehe- 
mence is that the scheme of the Travan- 
core Cochin Revenue Recovery Act, 
which was the Act in force at the time 
of attachment, must be taken to indicate 
the recognition of the rule of priority 
for Crown debt, and therefore, the prin- 
ciple of such priority would be available 
even apart from any rule of common 
law. These interesting questions arise for 
decision in this appeal, 


tl. Section 11 of the Central Excises 
and Salt Act, 1944 provides for recovery 
of sum due to Government by way of 
duty and any other sums of any kind 
payable under the provisions of the Act 
and Rules. Besides other modes of re- 
covery the section provides that reco- 
very can be made by issue of certificate 
to the Collector of the District and fur- 
ther provides that on receipt of such 
certificate the Collector shall proceed to 
recover the amount specified in the certi- 
ficate as if it were an arrear of land re- 
venue. It is pursuant to this provision 
that attachment was. effected“ under the 
Travancore Cochin Revenue Recovery 
Act 1951 and after it was replaced by 
the Kerala Revenue Recovery Act 15 of 
1968 properties were attempted to be put 
up for sale. Section 3 of the Kerala Re- 
venue Recovery Act provides that the 
public revenue due on any land shall be 
the first charge on that land and the 
buildings upon it as also the produce 
thereof. The corresponding provision 
under the Travancore-Cochin Revenue 
Recovery Act is similar. The mode of 
attachment of immovable properties is 
provided in S. 34 of the Kerala Revenue 
Recovery Act and that is by service of a 
regular demand upon the defaulter spe- 
cifying the particulars, such as the 
amount of arrears of public revenue due 
on land, the date on which the arrear 
fell due and other specified matters, Sec- 
tion 60 of the Act provides that— 


"All immovable property brought to 
sale on account of arrears of public re- 
venue due on land shall be sold free of 
all encumbrances; and if any balance 
shall remain after liquidating the arrears 
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with interest thereon and cost of pro 
cess, it shall be paid over to the de- 
faulter.” 


Corresponding provision in the Travan- 
core-Cochin Revenue Recovery Act is 
Section 44 which reads: 


“All lands brought to sale on account 

of arrears of public revenue due thereon 
shall be sold free of all incumbrances 
and, if any balance shall remain after 
liquidating the arrears, interest and the 
expenses of attachment and sale and 
other costs due in respect of such arrears, 
it shall be paid over to the defaulter 
unless such payment be prohibited by 
the injunction of a Court of competent 
jurisdiction.” 
Under the scheme of the Revenue Re- 
covery Act a charge on land is contem- 
plated for revenue due from such land. 
No such charge is contemplated under 
Section 3 in respect of any other claims 
due to Government or even in respect 
of revenue due from other lands of the 
defaulter. There is no question of the sale 
being free of encumbrances except in 
cases where the sale is on account of, 
arrears of public revenue due on land 
The State, by clearly providing in Sec- 
tion 3 of the Kerala Act for a charge on 
immovable property for public revenue 
due on such land has, by necessary im-; 
plication, excluded the idea of charge ini 
other cases. Further Section 60 of the: 
Kerala Revenue Recovery Act provides 
that the sale shall be free of encum-| - 
brances when it is on account of public 
revenue due on land and this, by neces- 
sary implication, excludes any such con- 
cept of sale free of encumbrances in) 
cases where the sale is not for recovery 
of public revenue due on land. ‘There-: 
fore, it may not be possible to accept 
the second contention advanced by the 
learned counsel Sri Govinda Warrier that 
the scheme of the Revenue Recovery 
Act indicates and provides for priority of 
the Crown debts. If any indication is t 
be read from the Act it is otherwise. 


12. We will now consider the larger 
question whether , irrespective of any 
provision in the Revenue Recovery Act, 
the State and the Union Government will 
be justified in their claim that the ex- 
cise dues to the State may have prefer- 
ence over payment of dues to other cre- 
ditors and as such the claim by the plain- 
tiffs based on the court sale under Ext. 
AS must fail. This plea necessarily calls 
for considering the further question’ 
whether, even assuming that debt due to 
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the State has priority, such priority can 
be urged as against properties of the 
debtor after such property has been sold 
and has left the hands of the defaulter, 
To that question we will advert later. 


13. The doctrine of Crown priority 
has a long history of development in Eng- 
land. The basic doctrine of Crown privi- 
leges evolved by the common law of 
England was noticed by the Indian Court 
on occasions. That the Common Law of 
England was not law in India admits of 
no doubt though the rules of the Com- 
mon Law of England were administered 
as law in the Presidency town of Cal- 
cutta, Bombay and Madras. The mofussil 
courts invoked rules of common law on 
occasions seeking to apply them as rules 
of justice, equity and good conscience. 
When statutes were framed later some 
of the rules gained recognition therein. 
(Vide AIR 1967 SC 997). Therefore, un- 
less it is shown that in a particular State 
the Common Law of England was adopt- 
ed outside the Presidency Towns, the 
rules of common law cannot be taken 
to have been the law in force on the date 
ihe Constitution came into force. If it 
was the law in force within the meaning 
of that term as envisaged in Art. 372 of 
the Constitution, it would continue to 
be alive even after the Constitution. 
Whether it was a law in force directly 
arose for notice by the Supreme Court 
in Builders Supply Corpn. v. Union of 
India, (1965) 2 SCR 289: (AIR 1965 SC 
1061). The Supreme Court observed: 


“This doctrine as originally evolved by 
common law in England, had a very wide 
sweep and it purported to take within 
and powers. 
Considered in the light of its wide sweep, 
some of these privileges may sound 
archaic and feudal, but it is not necessary 
for our purpose to examine the said 
doctrine in all its width; in the present 
appeal we are concerned with the nar- 
row question as to whether respondent 
No. 1 is entitled to claim that the re- 
covery of the amount of tax due fo it 
from a citizen must take precedence and 
priority over unsecured debts due from 
the said citizen to his other private cre- 
ditors.” 


The Court again noticed in another part 
of the judgment thus: 


“At this stage, we ought to make it 
clear that in the present appeal we are 
dealing with a very narrow point. and 
that relates to respondent No, Ps claim 
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that arrears of tax due to it have prece- 
dence or priority over money debts due 
to a private creditor from the same deb- 
tor. We think it necessary to emphasise 
this aspect of the matter, because the 
basic doctrine of Crown privileges as ori- 
ginally evolved by common law in Eng- 
land may lead to different categories of 
claims made in different circum- 
stances and by different States in India; 
and we want to make it clear that our 
present decision should be confined only 
to the narrow point with which we are 
directly concerned.” 


The Supreme Court did not evidently in~ 
tend to lay down the rule for the whole 
of India. The decision indicates the need 
for examination, in the event occasion 
arose, with reference to any particular 
State whether the common law doctrine 
of crown priority was in force in that 
State. 


14. The question which is now before 
us is more or less similar to the question 
that came up before the Supreme Court 
in Collector of Aurangabad v. Central 
Bank of India (AIR 1967 SC 1831). That 
was a case where the question for exam- 
ination was whether the common law 
rule of priority of crown debts was in 
force in the native State of Hyderabad. 
We are concerned in this case with the 
law in force in that part of the territory 
of the State of Kerala which was the 
territory of Travancore-Cochin State on 
26th January 1950, and the territory of 
the erstwhile Travancore State prior to 
the integration of the States of Travan- 
core and Cochin. Whether the rule of 
priority of Crown debts was recognised 
in the State of Travancore may have to 
be considered in the light of the decision 
to which we have adverted. The Supreme 
Court was concerned in the case before 
it with the question of competing priori- 
‘ties between private debt and revenue 
dues to the State Government as sales 
tax dues. It was contended in that case 
that Section 13 (2) of the Hyderabad 
General Sales Tax Act made provision 
for recovery of sales tax due as arrears 
of land revenue and since priority for 
land revenue was provided under the 
Hyderabad Land Revenue Act, the 
arrears of sales tax also must be taken 
to have: priority over other demands 
whether it be in respect of debts or mort- 
gage or based on a decree or attachment 
of a Court. It was noticed that priority 
would be only for the collection of land 
revenue due from the respective lands 
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and not other taxes, and only the pro- 
cedure for recovery under the Revenue 
Recovery Act was adopted. That of 
course must be said in regard to the 
case here also. Referring to the common 
law doctrine of priority of Crown debt 
the Supreme Court in AIR 1967 SC 1831 
Noticed its earlier decision in “Builders 
Supply Corporation case (AIR 1965 SC 
1061). But the Court did not apply the 
English common law doctrine. The Court 
summed up its conclusion thus: 


“We are, however, unable to apply the 
English common law doctrine of priority 
of Crown debts, in this case, because 
there is no proof that the doctrine was 
given judicial recognition in the territory 
of Hyderabad State prior to January 28, 
1950 when the Constitution was brought 
into force. We granted time to counsel 
for the appellants to ascertain whether 
there were any reported decisions re- 
cognising such a doctrine in the Hyder- 
abad State, but sufficient material has 
not been placed before us in this case 
to show that the doctrine was given judi- 
cial recognition in the Hyderabad State 
before the incorporation into the Indian 
Republic.” 


Evidently in the absence of any pro- 
mnouncement of the courts recognising 
the Common Law doctrine as applicable 
to the particular State, the Supreme 
Court was not prepared to apply that 
doctrine to that State. In view of the 
observations in the Builders Supply Cor- 
poration case, to which we had already 
adverted restricting the decision to the 
_ facts of the case before the court and the 
. decision in the Aurangabad Collector’s 
case, to which we just now adverted, we 
think we are called upon to examine 
whether in the erstwhile State of Tra- 
vancore State the doctrine of Crown pri- 
vileges in the matter of priority for 


Crown debts was recognised or adopted.. 


15. The earliest Revenue Recovery 
Act in the State of Travancore-Cochin 
was enacted in 1068 H. E. (1893 A. D.). 
That was the Act in force when the Con- 
stitution came into force on 26th Janu- 
ary, 1950. The question whether the rule 
of the Common Law in England relating 
to the Crown privileges as a creditor was 
applicable to Travancore seems to have 
come up for discussion even prior to the 
enactment of the Revenue Recovery Act 
of 1068. When the Revenue Recovery 
Act was enacted there was no scope for 
recovery by enforcement of the revenue 
-.~ecovery process, of various. categories 
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of dues as are generally sought to be re- 
covered in the present day under the 
Revenue Recovery Act. But the question 
whether the rule of Crown priority would 
apply so as to obliterate encumbrances 
on a property by reason of revenue sale 
even when the revenue sale is effected 
for recovery of public revenue due on 
land other than land proceeded against 
had arisen under the Travancore Reve- 
nue Recovery Act 1068. It is in that con- 
text that the Court had to consider the 
applicability of this doctrine. 


16. The earliest - case of the High 
Court of Travancore to which we may 
advert now is that rendered more than 
90 years ago. A Full Bench of 5 Judges 
in the High Court in Kanakku Easwaran 
Narayanan v. Kannan Channen (4 Trav 
LR 81) considered the effect of the reve- 
nue sale held by the State for arrears 
of revenue due from the owners of the 
property as against a court sale for a de- 
cree debt under a mortgage of 1051. The 


auction purchaser at the revenue sale 
contended that as against his sale the 
enforcement of the mortgage deed by 


sale would not be operative. The District 
Judge upheld the title of the plaintiff 
and gave him a decree on the ground 
that sale on a land for arrears of reve- 
nue due to the sircar was free of al] en- 
cumbrances, revenue being the first 
charge upon the land. The question evi- 
dently was whether the revenue sale 
would be free of all encumbrances. There 
was the further question whether it 
would be so when the sale was for 
arrears due not only on the land which 
was sold, but on that.land as well as 
other land in the holding of the defaulter 
as was the case there. It may be inter- 
esting to extract here the answers to 
these questions as stated by the Full 
Bench. The passage to which we advert 
here has been often cited by the Tra- 
vancore High Court in the later deci- 
sions: 

“Our answer to the first question is in 
the affirmative. Revenue being the first 
and paramount charge on the land, a sale 
for arrears of revenue is free of all prior 
encumbrances, Public interests require 
that all private demands must give pri~ 
ority to the revenue due to Government, 
for the obvious reason that no Govern- 
ment.can be carried on without revenue, 
It may be that in the absence in this 
State, of a Regulation defining the pro- 
cedure to be observed in realising ara 
rears of revenue, encumbrancers may find 
it. difficult to protect their interests by,. 
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paying the arrears, All we mean to de- 
‘eide is that, if a sale has been properly 
made after public notice, it is free of all 
encumbrances, We need hardly add that 
the object of public notice is to give an 
‘opportunity to the defaulter or those who 
claim through or under him, such as ens 
-cumbrancers to. To pay arrears and there-~ 
by prevent the sale of land. It is for the 
Division Bench to decide whether the 
sale was properly made in this case, 

~ Our answer to the 2nd question is that 
the prior encumbrances are not affected 
‘by the sale if the arrears was not due 
on the land sold. The first charge in fav- 
our of the Government revenue being in 
the nature of an encumbrance, the arrear 
‘due on one land cannot be treated as a 
‘charge on other lands in the holding of 
the defaulter,” 


The decision in Kanakku Easwaran. Nara< 
yanan’s case was followed in (1934) 24 
Trav LJ 1272 and (1935) 25 Trav LJ 396. 
In a later Full Bench of the Travancore 
High Court in (1938) 28 Trav LJ 226 a 
slight departure from the view taken in 
the earlier decision has been made, but 
that may not be relevant for the ques- 
tion before us. While earlier the High 
Court had taken the view that if sale is 
held for arrears due on the land sold as 
well as other land it would not be free 
of all encumbrances within the meaning 
of Section 39 of the Revenue Recovery 
Regulation, a different view was taken 
by the Full Bench in (1938) 28 Trav LJ 
226 on that question. We need not dwell 
on this question further for in a later 
decision Sircar v. P. C. Achuthan Pillai 
(1943 Trav LR 16), Sankarasubba Iyer, J. 
has succinctly summed up the situation, 
in the following words:— 


“The Common Law of England recog- 
nises what may be called the prerogative 
right of the Crown, in respect of claims, 
The rule is that when claims of the 
Crown and claims of persons concur or 
come into competition, the Crown is pre- 
ferred. This doctrine is one peculiar te 
the Common Law of England and as such 
there can be no justification for imputing 
it here, though British Indian High 
Courts have adopted the same with re- 
gard to Presidency Towns. Instances ara 
Collector of Moradabad v. Muhammad 
Daim Khan ((1878-80) ILR 2 All 196) and 
Ragho Prasad v. Mewa Lal ((1912) ILR 
34 All 223 at p, 233): (1912-9 All LJ 401), 
in Ramachandra v. Pitchaikanni (({1884) 
ILR 7 Mad 434) the Madras High Court 
hesitated to accept the. doctrine as‘ ap- 
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plicable to places outside the Presidency 
Towns, Ancient Hindu Law seems to 
have recognised a priority in favour of 
the King. Yajnavalkya placitum 278 as 
translated in Golobrooke’s Digest is as 
follows: 


“A debtor shall be forced to pay his 
creditors in the order in which the debts 
were contracted, after first discharging 
those of a priest or of the King.” 

But it has not been possible to come 
across any decided cases where the above 
principle has been adopted. Hence, it is 
better that the question arising in this 
case be determined, independent of ths 
right of prerogative of the Crown con- 
ceded to it under the Common Law of 
England, the question whether such a 
right can be held to exist in this coun- 
try being left undecided.” 


Counsel Sri Warrier was not able to 
bring to our notice any decision of the 
Travancore High Court in which the doc- 
trine of Crown priority had been recog~ 
nised or applied, 


17. The foregoing discussion would bea 
sufficient to find that there was no law 
in force in the territory of the erstwhile 
Travancore State on 26-1-1959° which 
would enable the State or the Union Gov- 
ernment to claim that there should be 
priority for State dues over dues tol 
Other creditors, 


18. Even in a case of preference of 
one creditor over the other, such prefer- 
ence would operate only in the matter 
of discharge of the liability of one cre- 
ditor is preference to the other. In other 
words where there are unsecured creditor 
including the State, even assuming that 
the State has priority: if the creditors 
other than the State had recovered their 
debts by sale of the debtor’s property 
there would be no scope for reopening 
such sale merely because the State was 
also a creditor at the time of such sale, 


-After the decree debt due to the decree- 


holder in O. S. No. 388 of 1964 was satis- 
fied by execution and the rights in the 
property have been conveyed to the 
auction~purchaser, the Union Govern- 
ment as a creditor cannot seek to reopen 
the sale even assuming that in the mat- 
ter of payment it would have been en- 
titled to preference, 

19. Before we close we will notice the 
decisions of our own court which may 
have bearing on the question before us. 
In this context we may notice the obser- 
vation of P, T. Raman Nayar, J. (as he 


‘then. was) referring to Section 26 of the 
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Travancore-Cochin Revenue Recovery 
Act in Chandrasekharam Pillai v. The 
Popular Bank Ltd., (ILR (1968) 1 Ker 
661):— 


“All that is done by Section 26 is ta 
Bive notice that, unless the arrear be paid 
within the date mentioned, the land will 
be brought to sale for recovery of the 
arrear. It would thus appear that an at- 
tachment under the Revenue Recovery 
Act no more creates a charge or other 


interest in the land than an attachment - 


under the provision of the Civil Proce- 
dure Code.” 


The amount due under the certificate 
being not public revenue, by attachment 
of land, benefit of Section 3 of the Tra- 
vancore-Cochin Revenue Recovery Act 
which says that the land shall be secu- 
rity for the public revenue due on it 
would not be available. Section 44 cor- 
responding to Section 60 of the Kerala 
Revenue Recovery Act would also not be 
available since the sale is not for arrears 
for public revenue due on that land. The 
_ view expressed by Raman Nair, J. is in 
accord with the view that we have ex- 
pressed here. Our attention has been 
drawn to the decision of the High Court 
of Kerala in State of Kerala v. E. P. Ma- 
thew (AIR 1961 Ker 18) in support of 
the stand of the learned counsel for the 
appellant that the doctrine of priority of 
crown debts was recognised in the State 


of Kerala in judicial decisions. No doubt, - 


the Division Bench in that case has no- 
ticed the doctrine as one of necessity 
and good conscience and has further no- 
ticed that the prerogative should be con- 
sidered as an essential attribute of the 


State and as part of general jurisprud- , 


ence it should be enforced. We must no- 
tice that this decision was rendered be- 
fore the decision of the Supreme Court 
in Builders Supply Corporation case 
(AIR 1965 SC 1061) and the later Au- 
rangabad Collector’s case (AIR 1967 SC 
1831) to which we have advert- 
ed. It was not as if the Division 
Bench was recognising any earlier rule 
in force in the Travancore State. The 
court was only discussing the doctrine 
dehors any principle recognised in the 
Travancore State. In view of the state- 
ment of the law in the subsequent deci- 
sion of Supreme Court in AIR 1967 SC 
1831 with great respect to the learned 
Judges of the Division Bench, we do not 
see our way to follow the said decision. 
The view expressed by Vadakkel J., in 
Nedungadi Bank Ltd. v. Tahsildar, Otta- 
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palam (1977 Ker LT 826): (1978 Tax LR 
NOC 13) is also in accord with the view 
that we have expressed here. The learn- 
ed Judge held in that case that it could 
be said that a mortgagee of immovable 
properties cannot be defeated by the 
State seeking to attach and sell the mort- 
gaged properties to the detriment of the 
mortgagee. No doubt, on the facts of that 
case it could have been decided even 
without deciding the question since the 
learned Judge found there that the debt 
due to the State was a trade debt and 
not a revenue debt. 


20. Hence, we have to hold that nei- 
ther under the scheme of the Revenue 
Recovery Act nor under any general 
rule of applicability of the doctrine of 
priority for Crown debts could the ap- 
pellant succeed in this case even in re- 
gard to the 1/6th share of Janaki Amma. 
The decision of the court below must, 
therefore, be upheld. The appeal is dis- 
missed with costs, 

Appeal dismissed, 
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The Wandoor Jupiter Chits (P.) Ltd. 
(in Liquidation), Claimants v. K. P. Ma- 
thew and another, Respondents. 

C. C. No. 2179 of 1976 in C. P. No. 17 
of 1973, D/- 15-6-1979. 


(A) Kerala Debt Relief Act (17 of 
1977), S: 3 — Claim „below Rs. 3,000 — 
Debtor’s annual income estimated to be 
Rs. 250 — Debtor held entitled to be dis- 
charged. (Paras 2 and 15) 


(B) Limitation Act (1963), Ss. 18 and 
20 (2) — Debtor acknowledging the debt 
-- Surety continues liable to be sued in 
the extended period — Surety not ex- 
onerated under the Contract Act provi- 
sions. AIR 1956 Punj 21 and AIR 1962 


` Punj 495, Dissented from. (Contract Act 


(1872), Ss. 126, 133, 134, 135, 137 and 139). 


Acknowledgment of the debt under 
S. 18, Limitation Act which provides for 
a fresh period of limitation would itself 
be sufficient, in the context of a contract 
of guarantee, to keep the surety’s liabi- 
lity alive. Surety’s contract being sepa- 
rate and collateral] could not be equated 
to that of a co-debtor or joint contractor 
within the meaning of S. 20 (2), Limita- 
tion Act so that the surety could not 
plead that the written acknowledgment 
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by the debtor could not keep his 
(surety’s) liability alive. The surety could 
not also plead discharge under Sec. 133, 
Contract Act since the debtor’s acknow- 
ledgment would. not create a contract 
different from the one the performance 
of which the surety had guaranteed. The 
acknowledgment does not involve the 
making of another contract under Ss. 134 
and 135 (Contract Act) whereby the cre- 
ditor discharges the debtor or makes a 
composition with him. Nor is S. 137 (Con- 
tract Act) attracted because mere for- 
bearance to sue even for a time beyond 
the period of limitation does not operate 
to discharge the surety. An acknowledg- 
ment does not also impair the remedy of 
the surety against the debtor, under Sec- 
tion 139. 1961 Ker LT 434, ATR 1939 PC 
110, AIR 1958 SC 328 and (1910) ILR 33 
Mad 308, Foll, AIR 1956 Punj 21 and 
AIR 1962 Punj 495, Dissented from. | 

(Paras 6, 7, 9 to 11 and 13) 
Cases Referred: Chronological Paras 


(1977) C. R. P. No. 1620 of 1977 (Ker) 14 
AIR 1969 Pat 160 8 
AIR 1962 Punj 495 7 


1961 Ker LT 434 4, 6, 15 
ATR 1958 SC 328 11, 12 
AIR 1956 Punj 21 6, 7 


AIR 1939 PC 110: 43 Cal WN 641: 1939 
All LJ 697 11, 12 
(1910) ILR 33 Mad 308 12 


M. Madhavan and P. V. V. Iyer, for 
Claimants; Shahul Hameed, Siby Mathew 
and K, Abrahamlal, for Respondents. 


ORDER:— This is a claim by a com- 
pany in liquidation for the balance of 
the kuri prize money drawn by the Ist 
respondent. The prize money was 
paid on 23-4-70 when the Ist respondent, 
along with the second, executed a pro- 
missory note for the amount in favour of 
the company, and also an agreement 
whereunder the 2nd respondent, as 
surety, guaranteed repayment. The Ist 
respondent also executed a receipt for 
the amount. The claim is based on the 
promissory note, the original considera- 
tion and the contract of guarantee. 


2. The first respondent has been 
examined; he admits the liability, his 
only case being that he is entitled to be 
discharged under S. 3 of the Kerala Debt 
Relief Act, 1977. Ext. Al report filed by 
the local Inspector attached to the Liqui- 
dators Office supports this case. The an=- 
nual income of the 1st respondent is 


estimated to be only Rs. 250: The claim. 


is also for an amount below Rs. 3,000, 
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The first respondent is thus admittedly 
entitled to discharge. 


3. The 2nd respondent has raised the 
following plea in para (3) of his counter- 
affidavit: — 


"The first respondent executed a Pro- 
missory note on 23-4-1970 in favour of 
the company on which I was a surety. 
The claim under the said promissory note 
was barred by limitation on 23-4-1973. 
However before 23-4-1973, the company 
in liquidation, approached the lst respon- 
dent and got a fresh endorsement on the 
pronote to which I am not a party. The 
fresh endorsement on the said promissory 
note by the ist respondent was without 
my knowledge and consent, as a result, 
the entire character of the document was 
altered and thus, as a surety my liabili- 
ties with respect to the said document 
stands discharged.” 


The argument on his behalf is that under 
S. 18 of the Limitation Act, 1963 the ac- 
knowledgment can save limitation only 
against the lst respondent, and not 
against the 2nd. Section 20 (2) of the Act 
is also pressed into service to urge that 
the principal debtor’s acknowledgment 
could keep the liability alive only as 
against him, and not against other “joint 
contractors, partners, executors or mort- 
gagees’ chargeable only by reason of 
such acknowledgment. 


4. In Popular Bank Ltd. v. United 
Coir Factories (1961 Ker LT 434), this 
Court had rejected a similar contention 
when Raman Nayar J. (as he then was) 
observed:— 


“It seems clear that in respect of any 
debt incurred by the principal during the 
currency of the guarantee, the surety is 
liable so long as the debt is recoverable 
from principal. It does not matter that 
the principal has kept the debt alive by 
acknowledgments under S. 19 of the 
Limitation Act or by payments under 
S. 20, for, by these acts, there is no re- 
newal of the debt, and no new debt creat- 
ed which is not covered by the guaran- 
tee. The debt remains the same, namely, 
the debt guaranteed; only the bar of 
time against recovery is postponed. Sec- 
tion 20 (2) of the Limitation Act has no 
bearing, for, a mere surety is not a joint 
contractor. His is a separate and col- 
lateral contract for the purpose of en- 
suring that the principal keeps his con- 
tract.” 

But it is urged that many other. High 
Courts have been taking a different view, 
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and that the matter requires further con- 
sideration. 


5. Under S. 126 of the Contract Act, 
a surety is one who guarantees to per- 
form the promise or discharge the liabi- 
lity of a third person in case of his de- 
fault. Under Section 128, the surety’s 
liability is co-extensive with that of the 
principal debtor unless it is otherwise 
provided in the contract. S. 133 provides 
that a variance in the terms of the con- 
tract between the principal debtor and 
the creditor will discharge the surety. 
Under S. 134, the surety gets a discharge 
if the creditor enters into a contract with 
the principal debtor to discharge the 
latter. The same is the effect, under Sec- 
tion 135, when the creditor and the prin- 
cipal debtor enter info a contract by 
which the creditor makes a composition 
with the debtor, or promises to give him 
time or not to sue (unless, of course, the 
surety also assents to such a contract). 
But S. 137 makes a distinction between 
a contract not to sue and a mere for- 
bearance by the creditor from suing; 
such forbearance does not discharge the 
surety. 5. 139 provides for discharge of 
the surety when the creditor by his own 
act or omission, impairs the former’s 
remedy against the principal debtor, 
Ordinarily the rights and obligation of a 
surety, when the execution of a contract 
of guarantee is admitted, have to be 
worked out within the confines of the 
above statutory provisions and the terms 
of the contract. Counsel for the 2nd re- 
spondent, however, mainly relied on the 
provisions of the Limitation Act to which 
reference will separately be made; but 
some of the decisions cited by him do 
advert to the law of suretyship contracts. 
It will therefore be useful, before pro- 
ceeding further, to extract the following 


from para (B) of the agreement dated 
23-4-70 in this case:— 
“It is further agreed and consented 


that the lenders shall not be bound to 
claim and recover payment from the 
sureties before resorting to the borrower 
or vice versa and that extension of time 
or any other indulgence granted by the 
lenders to the borrower or to the sure- 
ties shall not affect or release the other 
or either of them......... ý 


6. In Federal Bank of India v. Som 
Dev, AIR 1956 Punj 21 the question was 
whether payment by the principal debtor 
was sufficient to start a fresh period of 
limitation not only against himself, but 


also against the surety. Falshaw J, ob- 
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served that the preponderance of auth- 
ority was in favour of the view that 
such a payment could save limitation 
only against the person making it, and 
then proceeded to hold “on general 
grounds”, that there was “no reason for 
not placing the surety in the same posi- 
tion as a co-debtor”. The language indi- 
cates that the learned Judge was not pre- 
pared to hold that a surety is a co-deb- 
tor; only he has to be placed in the same 
position as a co-debtor, on general 
grounds. With respect, it appears to me 
that such a formulation oversimplifies the 
distinction between the two, a distinc- 
tion which is real and suana ` and 
one clearly noticed by Raman Nayar J. 
in the Popular Bank case (1961 Ker LT 
434). As is clear from S. 126 of the Con- 
tract Act, the surety’s obligation depends 
on the default of the third person. i. e. 
principal debtor; the former’s is not a 
primary and independent liability. There 
are three parties to any contract of 


guarantee: a creditor, a principal debtor 


and a surety. The surety only promises 
to discharge the debtor’s liability in case 
the latter defaults and this promise is 
made in consideration of some act or 
promise on the part of the creditor. The 
surety’s contract is thus separate and 
collateral, made for the purpose of en- 
suring that the debtor honours his (sic) 
(liability), and the transaction involves 
a third contract by which the debtor re- 
quests (expressly or impliedly) the 
surety to act as such. His liability can- 
not therefore be equated to that of a co- 
debtor, or joint contractor within the 


meaning of S. 20 (2) of the Limitation 
Act. 
7 Hazara Singh Gujjar Singh v. 


Bhakshish Singh Mula Singh (AIR 1962 
Punj 495), also cited by counsel for the 
2nd respondent, rests on the same rea- 
soning as in the Federal Bank case (AIR 
1956 Punj 21), with the difference that 
in the former, the surety had made an 
acknowledgment without the knowledge 
and consent of the principal debtor. 
D. K. Mahajan J. held that such an ac- 
knowledgment could not lift the bar of 
limitation against the principal debtor. 
It was observed that there was a catena 
of cases under S. 20 of the Limitation Act 


(1908) where part payment or payment | 


of interest by the surety were held to 
be insufficient to save limitation against 
the principal debtor, and that there was 
no reason why the same rule should not 


- apply to ach ow aecgmeot also, ‘Said sao . 


learned Judges 
| 


` 
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“The rule seems to be . well settled 

that acknowledgment by one of the co- 
debtors is not acknowledgment on behalf 
of the other co-debtors. So also would 
be the case where a surety and a prin- 
cipal debtor: are concerned.” 
No doubt, the rule that acknowledgment 
by one of several joint contractors would 
not affect the others is well settled, and 
is even statutorily recognised but it is 
difficult, again with respect, to recognise 
that the principal debtor and the surety 
are joint contractors. 


8. The third case cited, Baikunth 
Narain Misra v. Kesar Kali (AIR 1969 
Pat 160) creates no difficulty since the 
only point decided was that one of the 
co-obligants under a promissory note 
who had made some payment and en- 
dorsed it on the note could not plead 
limitation on the footing that the claim 
was barred against the other. No question 
of a suretyship contract had arisen at all. 


9. Turning to the provisions of the 
Limitation Act, it is true that S. 18 (of 
the 1963 Act) provides for a fresh period 
of limitation from the date of acknow- 
ledgment only in relation to the party 
who makes it and against whom the 
right is claimed. But the question is whe- 
ther such an acknowledgment by the 
debtor is not sufficient, in the context of 
a contract of guarantee, to keep alive 
his liability, and thereby that of the 
surety also. It seems to me that so long 
as the. principal debtor’s liability is alive, 
any default on his part would attract the 
collateral liability of the surety also, un- 
less the latter is able to plead discharge 
by relying on one or other of the provi- 
sions of the Contract Act referred to 
above, or on some provision of the Limi- 
tation Act other than S. 18. Sec. 18 does 
not in terms operate on a collateral con- 
tract; it operates only on the contract be- 
tween the claimant and the person 
against whom the claim is made, when 
such person makes an acknowledgment. 
And S. 20 (2), it has already been seen, 
cannot be taken advantage of by a surety, 
as he is not a joint contractor. 


10. It is somewhat feebly argued. on 
behalf of the 2nd respondent that the 
effect of the acknowledgment made by 
the first is to vary the terms of the lat- 
ters contract with the creditor in a man- 
ner in which the surety could claim dis- 
charge under S. 133 of the Contract Act, 
I am unable to accept this argument. Sec- 
tion 3 of the Limitation Act makes cere 
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tain claims unenforceable after the pre- 
scribed period. But this is subject to the 
provisions of Ss. 4- to 24, so that when 
Section 18 provides for an extension of 
the prescribed period under certain con- 
ditions, what the statute really does is 
to provide for the debt or claim to re- 
main alive for a longer period, when 
those conditions are satisfied. The debt 
is not extinguished. It is not modified. 
The contract is not varied. The original 
contract continues without any change. 
The debtor’s acknowledgment does not 
Create a contract different from the one 
the performance of which the surety had 
guaranteed. 


11. The law of limitation is based on 
public policy and expediency, and gene- 
rally stated, it only disables the litigant 
who has not been vigilant, from getting 
the aid of the State in enforcing his 
claim. It does not destroy the litigant’s 
right, but orly puts an end to the ac- 
cessory right of action. It is procedural, 
notwithstanding that in some rare cases 
like those under Ss. 25 and 27 (of the Act 
of 1963), rights are sometimes -created 
and sometimes extinguished. In Mahant 
Singh v. U. Ba Yi (43 Cal WN 641): (AIR 
1939 PC 110), the Privy Council held 
that failure to sue the principal debtor 
till recovery is barred by the statute of 
limitation would not operate to discharge 
the surety, and that when S. 2 (j) of the 
Contract Act lays down that: 


“A contract which ceases to be en- 
forceable by law becomes void when it 
ceases to be enforceable.” 


the unenforceability should arise from 
substantive law, and not from procedu- 
ral regulations. The debt remains a debt 
even when the creditor by reason of a 
rule of procedure cannot himself’ bring 
an action upon it. In Bombay Dyeing & 
Mfg. Co. v. State of Bombay (AIR 1958 
SC 328), the Supreme Court held:— 


“Now, it is the settled law of this 
country that the statute of limitation 
only bars the remedy but does not ex- 
tinguish the debt, S. 28 of the Limitation 
Act (of 1908, which corresponds to Sec- 
tion 27 of the present Act) provides that 
when the period limited to a person for 
instituting a suit for the possession of 
any property has expired, his right to 
such property is extinguished. And the 
authorities have held—and rightly, that 
when the property is incapable of pos- 
session, as for example a debt, the Sec- 
tion has no application, and lapse of time 


t 
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does not extinguish the right of a person 
thereto.” 


If a debt barred by limitation is not ex- 
tinguished, an acknowledgment designed 
to place it beyond the pale of unenforce- 
ability. cannot certainly alter its nature 
or character, or that of the contract on 
which it is founded, so as to enable the 
surety to disown his obligation. 

12. It is pointed out that the surety 
will be adversely affected if he is sued 
after his remedies against the debtor 
get time-barred. Such is certainly not 
the case here because the principal deb- 
tor’s liability was kept alive by the ac- 
knowledgment. That apart, the question 
has been posed and answered by a Divi- 
sion Bench of the Madras High Court in 
the following terms, in Subramania 
Aiyar v. Gopala Aiyar ((1910) ILR 33 
Mad 308):— 

S larai Whenever procedural actions 
are barred, the rights themselves are not 
extinguished......... Unless a law of limi- 
tation operates as well as a law of ex- 
tinctive prescription, omission to sue can- 
not discharge the debtor. Limitation 
which merely bars the remedy is never 
spoken of in modern jurisprudence as a 
mode of discharging an  obligation........ : 
It would therefore seem to follow that, 
as a mere omission to sue does not dis- 
charge the principal debtor; the surety is 
not discharged under S. 134 of the 


Indian Contract Act. It has been argued . 


that the surety will be prejudiced if he 
is liable to be sued when he cannot have 
‘any remedies against the debtor after 
a suit against him has become barred, 
The answer is he is himself to blame. He 
can easily avoid the risk and clothe him- 
self with all the creditor’s rights by pay- 
ment or performance as soon as the deb- 
tor becomes liable.” 


This decision has been noticed with ap- 
proval by the Privy Council in Mahanth 
Singh’s case (43 Cal WN 641): (AIR 1939 
PC 110) and by the Supreme Court in the 
Bombay Dyeing case (AIR 1958 SC 328). 


13. To sum up, the making of an ac- 
knowledgment by the principal debtor 
does not involve any variance of the 
contract within the meaning of S. 133 of 
the Contract Act. It also does not in- 
volve the making of another contract 
under Ss. 134 and 135 whereby the credi- 
tor discharges the debtor or makes a 
composition with him. In fact; the effect 
of an acknowledgment is just the con- 
trary. Nor is S. 137 attracted because it 
has been held that mere forbearance to 
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sue even for a time beyond the 
of limitation does not operate j 
charge the surety. An acknowledgment 
does not also impair the remedy of the 
surety against the debtor, under S. 138. 
It follows that there is nothing in Sec- 
tions 18 and 20 (2) of the Limitation Act, 
or in the relevant provisions of the Con- 
tract Act, as contended for, to render the 
surety’s collateral obligation unenforce- 
able by reason of a written acknowledg- 
ment by the principal debtor. 

14. Lastly, reliance has been placed 
on a decision of this Court in C. R. P. No. 
1620 of 1977 for the proposition that any 
alteration of the date of an endorsement 
indicating part payment by the endorser 
on a promissory note is a material altera- 
tion of the negotiable instrument itself, 
sufficient to render the instrument void 
under S. 87 of the Negotiable Instru- 
ments Act. That was a case where the 
suit was on a promissory note and it was 
found that only one of the co-obligants 
had really endorsed the - part payment 
made before limitation had set in. The 
other signature in the endorsement was 
found to be a forgery. There is no case 
of part-payment or forgery here, and as 
already noticed, the claim itself is based 
not on the promissory note alone, but 
also on the contract of guarantee. The 
principle of the decision therefore is in- 
applicable to the facts of the present 
case, 








15. The result is that there are no 
grounds for re-examining the rule laid 
down in the Popular Bank case (1961 Ker 
LT 434). I am in respectful agreement 
with the view taken therein. I therefore 
discharge the Ist respondent under z 
17 of 1977 and decree the claim as pray- 
ed for, as against the 2nd respondent. 
No costs, i 

Ordered accordingly. 
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Chalil Varkey, Appellant v. The State 
of Kerala and others, Respondents. 
Unnumbered M F.A of 1980, D/- 
14-7-1980." 
*Against order of Forest Tribunal 
Manjeri in Unnumbered Petn, in O. A, 
No. 77 of 1978. 


HX/HX/E38/80/L.GC 





1980 


Kerala Private Forests (Vesting and 
Amendment) Act (26 of 1971), Ss. 8-A 
and 8 (1) — Appeal — Rejection of ap- 
plication filed under S, 152, C. P. C. for 
amendment of decision already render- 
ed by Tribunal under S. 8 (1) — Abn- 
peal against such an order is not main- 
tainable. 

Every order passed by the Tribunal 
in a proceeding instituted before it 
under S. 8 is not appealable under 
S. 8-A. The expression ‘decision’ used 
in S. 8-A (1) connotes only the final 
decision rendered by the Tribunal to 
the dispute made mention of in S. 8 (1). 
Orders which do not resolve or finally 
decide such dispute are not appealable 
under S., 8-A (1). 1978 Ker LT 619 and 
Unnumbered M. F. As. of 1978 (Ker), 
Rel. on, (Para 3) 


The order sought to be appealed 
against in the instant case is one passed 


in an application filed purportedly 
under S. 152 of the Civil P. C. for 
amendment of the decision already 


rendered by the Tribunal in the dispute 
raised under S. 8 (1) of the Act. In 
rejecting the said application it cannot 
be said that the Tribunal has passed 
an order deciding that dispute over 
again. Such being the position the ap- 


peal is not maintainable, (Para 4) 
Cases Referred: Chronological Paras 
1978 Ker LT 619 3 
(1978) Unnumbered M.F.As, of 1978 
. (Ker) 3 


P. K. Shamsuddin, for Appellant, 


BALAKRISHNA ERADI, C. J.: 
This matter has come up before us for 
determination of the question regarding 
the maintainability of this appeal under 
S. 8-A of the Kerala Private Forests 
{Vesting and Assignment) Act, 1971 
(hereinafter called the Act). 


2. The appellant had filed O. A 
No. 77 of 1978 before the Forest Tri- 
bunal seeking a declaration that an ex- 
tent of 2 acres of land scheduled to the 
application was not a private forest 
and had not therefore become vested 
in the Government under the provisions 
of the aforemenioned Act, That appli- 
cation was finally disposed of by the 
Tribunal on 18th July, 1979 allowing 
the application and declaring that the 
property described therein had not be- 
come vested in the Government under 
the Act. Subsequently, on 4th Dec.. 1979 
the appellant herein filed a petition 
before the Tribunal purportedly under 
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S. 152, C. P. C. praying for an amend- 
ment of the aforesaid final order passed 
by the Tribunal by effecting a correc- 
tion in regard to the name of the vil- 
lage wherein the property is situated, 
by substituting the words ‘Sholayoor’ 
in the place of the words ‘Agali’ con- 
tained in the order. That petition was 
rejected by the Tribunal stating that 
there was no mistake in the order 
passed by it and hence no amendment 
was called for. It is against the said 
order dated 24-12-1979 passed by the 
Tribunal that the appellant has come 
up with this appeal, 


3g. Section 8-A of the Act provides 
or any person 
objecting to any decision of the Tri- 
bunal may, within a period of 60 days 
from the date of that decision appeal 
against such decision to the High Court, 
The scope of the section was consider- 
ed by a Division Bench of this Court 
in Muhammadkutty y. Forest Tribunal 
(1978 Ker LT 619) and it was held that 
every order passed by the Tribunal is 
a proceeding instituted before it under 
S. 8 of the Act is not appealable under 
S. 8-A and that the expression ‘deci- 
sion’ used in S. 8-A (1) connotes only 
the final decision rendered by the Tri- 
bunal in the dispute made mention of 
in S. 8 (1) of the Act and that orders 
which do not resolve or finally decide 
such dispute are not appealable under 
S. 8-A (1). This decision was followed 
by another Division Bench of this 
Court in Unnumbered M, F, As, of 1978 
against I. A. Nos. 195 and 202 of 1978, 
to which one of us (Eradi, J.) (as he 
then was) was a party. We are in 
respectful agreement with the aforesaid 
view. 


4. The order now sought to be ap- 
pealed against is one passed in an 
application filed purportedly under Sec- 
tion 152 of the Civil P. C, for amend- 
ment of the decision already rendered 
bv the Tribunal in the dispute raised 
under S, 8 (1) of the Act. In rejecting 
the said application it cannot be said 
that the Tribunal has passed an order 
deciding that dispute over again, Such 
being the position, we consider that 
the office is right in raising the objec- 
tion that the appeal is not maintainable 
in law. The M.F.A. is accordingly re- 
jected on the ground that an appeal 
does not lay under S. 8-A of the Act. 

3. The appellant has filed C.M.P. 
No. 8514 of 1980 praying for conversion 


196 Ker, 


of this Miscellaneous First Appeal as 
an Original. Petition under Arts. 226 
and 227 of the Constitution of India, 
We are not inclined to grant the said 
prayer for conversion of this appeal 
into an Original Petition. The appel- 
lant may, if so advised, file a separate 
Original Petition and the dismissal of 
this C. M. P. will not operate to his 
prejudice in regard to the said matter, 

Appeal rejected, 
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Annamma Philip, Petitioner v, The 
Accidents Claims Tribunal and others, 
Respondents, 
O. P, No. 3810 of 1978-C, D/- 19-8- 
1980. 


Motor Vehicles Act (4 of 1939), Sec- 
. tions 110-C (2), 110-A — Claims Tri- 
bunal — Powers of — Can allow addi- 
tion of parties and amend petition ac- 


cordingly. (Civil P, C. (1908), O. 1, 
R. 10 (2); 0. 6, R. 17; Kerala Motor 
Accidents - Claims ‘Tribunals Rules 


(1977), Rules 3, 21, 6). 


The scheme of the Act and the Rules 
appears to be that the applicant should 
furnish against items 16, 17 and 18 in 
the form prescribed the relevant parti- 
culars concerning the owner, the insu- 
rer and the driver of the vehicle in- 
volved in accident, and then it is for 
the Claims Tribunal to issue notice to 
each of them, The cause title is not 
really contemplated in view of the pro- 
visions contained in R. 6 of the Kerala 
Motor Accidents Claims Tribunals Rules, 
(1977), and in nature of the form, pre- 
scribed under R. 3 of the Rules. While 
S. 110 of the Act ousts the jurisdiction 
of the Civil Court, S. 110-C (2) confers 
on the Claims Tribunal all the powers 
of a Civil Judge for the purpose of 
taking evidence on oath and of enforc- 
ing the attendance of witnesses and of 
compelling the discovery and produc- 
tion of documents. For all intents and 
purposes the Claims Tribunal is a Civil 
Court discharging the functions in the 
same manner as would have been done 
by a Civil Court. The provisions in the 
Act and the Rules are silent about the 
competence of the Claims Tribunal to 
implead parties; but there is no prohi- 
bition against the ‘Tribunal exercising 
the power of impleading parties. There- 
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fore, considering the scheme of the - 
Act and Rules the Claims Tribunal has 
Jurisdiction to allow the petitioner to 
implead parties and to amend the peti- 
tion accordingly. 1974 Acc CJ 488 (Mad) 
and 1977 Acc CJ 446: 1977 Lab IC 
NOC 92 (Ker) and AIR 1979 SC 855, 
Rel. on, (Paras 4 to 6) 

Where a petitioner in a proceeding 
for compensation under S. 110-A files 
an application for impleading the driver 
involved in the accident and the in- 
Surance company and to amend the 
petition accordingly, the Claims Tri- 
bunal is competent to grant: the appli- 
cation. Merely because the application 
was filed after more: than 6 months it 
could not be rejected as barred by 
limitation without first ascertaining 
whether the applicant was prevented 
by sufficient cause in making the appli- 
cation in time. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1979 SC 855 : 1979 Ace CJ 205 5 
1977 Lab IC NOC 92: 1977 Ace CJ 446 

(Ker) 5 
1974 Ace CJ 488 (Mad) 3 


P. C. Balakrishna Menon, for Peti- 


tioner; V, R. Venkatakrishnan (for 
Nos. 2 and 5) and Govt, Pleader (for 
No. 3), for Respondents. 

ORDER: — The- petitioner, Smt, 


Annamma Philip, is the widow of one 
Sri T. V. George, who died on 25-5- 
1975 at the Medical College Hospital, 
Calicut, of injuries sustained by him at 
5 p.m. on 22-5-1975 as a result of the 
accident involving stage carriage bus 
No. KLZ 1065, known as Kissan Road- 
ways, owned and managed by the 2nd 
respondent at Perumkulam on the route 
Palamadu-Edakkara. The first respon- 
dent is the Accidents Claims Tribunal, 
Manjeri (now Motor Accidents Claims 
Tribunal, Kozhikode), the 3rd respon- 
dent the Kerala State Insurance Depart- 
ment, Trivandrum, the 4th respondent 
the New India Assurance Company, 
Calicut, and the 5th respondent the dri- 
ver of the vehicle at the time of acci- 
dent, M. A. C. No, 21 of 1975 on the 
file of the ist respondent is an appli- 
cation for compensation filed by ‘the 
petitioner under S. 110-A of the Motor 
Vehicles Act, 1939 (the Act), Subse- 
guently having come to know that a 
form for application for compensation 
has been prescribed under R. 3 of the 
Kerala Motor Accidents Claims Tri- 
bunals Rules, 1977, (the Tribunals 
Rules), which: came: into force’on-25-7- © 
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1977 “to regularise the proceedings”, 
the petitioner filed an application in the 
said form, a copy of which is Ext. P-l, 
in effect in substitution of the appli- 


cation which had been filed as M.A.C. 


No, 21 of 1975. The form prescribed, it 
may be noticed, does not contain any- 
thing by way of cause title; the rele- 
vant particulars are all to be furnished 
against 28 items, the form itself being 
substantially in the nature of a ques- 
tionnaire; the petitioner, however, im 
Ext. P-1 added a cause title also, array- 
ing herself as the petitioner and re- 
spondents 2 to 4 herein as respondents 
l to 3. At a later stage, having realis- 
-ed that the driver of the vehicle (5th 
respondent herein) would be a neces- 
sary, or at least a proper party, the 
petitioner filed before the Ist respon- 
dent two applications, I. A. Nos. 368 and 
369 of 1978, the former being one for 
impleading the 5th respondent herein 
as the 4th respondent in M.A.C. No, 21 
of 1975, and the latter for carrying out 
the amendment consequent to the im- 
pleading, Both these petitions were 
dismissed by the lst respondent as per 
orders dated 6-6-1978, the true copies 
of which are Exts, P-2 and P-3 in the 
writ petition, holding that the implead- 
ing petition was barred by limitation. 
The petitioner seeks to have these 
orders quashed by the issue of a writ 
of certiorari, contending inter alia that 
they are vitiated by errors of law ap- 
parent on the face of the record and 
illegality. 

2. Only respondents 3 and 5 herein 
are seen to have filed counter-affidavits. 
The counter-affidavit of the 3rd respon- 
dent is rather formal in nature, In his 
counter-affidavit, the 5th respondent has 
stated inter alia that there was no 
scope for interference with the orders 
impugned as the applications on which 
they were passed had been filed only 
nearly one year after the date on which 
the rules came into force, and three 
years after the occurrence of the acci- 
dent. Shri V. R, Venkatakrishnan, the 
counsel for respondents 2 and 5, during 
the course of his argument has also 
raised a technical ground that the appli- 
cations were really misconceived, as the 
lst respondent, in terms of the provi- 
sions of the Act and the Tribunals. 
Rules had no jurisdiction to bring on 
record new parties to the proceedings. 
He pointed out that the powers of a 
Civil Court to be exercised by the Tri- 
bunal are limited to those enumerated 
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under R. 21 of the Tribunals Rules read 
with S. 110-C (2) of the Act. It is his 
contention that the enumerated powers 
conferred on the Tribunal do not take 
in a power to implead parties, and, 
therefore, a power similar to what is 
contained in O. I, R. 10 (2) of the 
Civil P. C. which empowers the Court 
at any stage of the proceedings to order 
the name of any person who ought to 
have been joined whether as plaintiff 
or defendant, or whose presence before 
Court may be necessary in order to en- 
able the Court to effectively and com- 
pletely settle all the questions in the 
be exercised 
by the Tribunal. Section 110-C (2) of the 
Act and R. 21 of the Rules are quoted. 
below :— | 

“110-C. Procedure and powers of 
Claims Tribunals. — (1) i es see are se 

(2) The Claims Tribunal shall hav 
all the powers of.a Civil Court for the 
purpose of taking evidence on oath and 
of enforcing the attendance of wit- 
nesses and of compelling the discovery 
and production of: documents and mate- 
rial objects and for such other pur- 
poses as may be prescribed; and the 
Claims Tribunal shall be deemed to be 
a Civil Court for all the purposés of 
S. 195 and Chap. XXVI of the Criminal 
P. C., 1973 (2 of 1974).” 


. “21. Code of Civil Procedure to ap- 
ply in certain cases. —- The provisions 
of Rr. 9 to 13 and 15 to 30 of O. 5, 
Rr, 16 to 18 of O. 6, O. 9, Rr. 3 to 10 
of O. 13, Rr. 1 to 21 of O. 16, Rr, 1 to 
3 of O. 23, O. 26 and O. 33 of the 
First Schedule to the Civil Procedure 
Code, 1908, shall, so far as may be, 
apply to the proceedings before the 
Claims Tribunal.” 


3. Sri P. C. Balakrishna Menon, the 
counsel for the petitioner, submitted 
that in a strict sense the impleading 
petition itself was not necessary inas- 
much as the form prescribed by R. 3 of 


the Rules does not provide for - what 
is known as cause title, all the rele- 
vant facts being required to be found 


in answers given in an itemised manner 
in the form, Item 16 relates to the 
owner of the vehicle, item 17. to the 
Insurers and item 18 to the driver of 
the vehicle. As against item 18 the 
name and address of the 5th respon- 
dent had already been furnished by the 
petitioner in Ext. P-1 application. 


4, .From the scheme of the Act and 
the Rules it is clear that the-object of . 
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constituting Claims Tribunals under 
S. 110 of -the Act is for adjudicating 
upon claims for compensation in respect 
of accidents involving death or bodily 
injury arising out of the use of motor 
vehicles. As stated in S. 110-A_ the 
institution of the proceeding is by an 
application for compensation in the form 
prescribed, Under S. 110-A (3) the 
period of limitation for such appli- 
cation is six months from the date of 
the occurrence of the accident; but the 
application could be entertained by the 
Claims Tribunal even after the expiry 
of 6 months by virtue of the proviso 
to that sub-section if it is satisfied that 
the applicant was prevented by suff- 
cient cause from making the appli- 
cation in time, Section 110-B of the Act 
provides as follows :— 


“110-B. Award of the Claims Tri- 
bunal. — On receipt of an application 
for compensation made under S. 110-A, 
the Claims Tribunal shall, after giving 
the parties an opportunity of being 
heard, hold an inquiry into the 
and may make an award determining 
the amount of compensation which ap- 
pears to it to be just and specifying 
the person or persons to whom com- 
pensation shall be paid; and in making 
the award the Claims Tribunal shall 
specify the amount which shall be paid 
by the insurer or owner or driver of 
the vehicle involved in the accident or 
ned all or any of them, as the case may 

e,” 
The provision in S. 110-B that “in 
making the award the Claims Tribunal 
shall specify the amount which shall 
be paid by the insurer or owner oF 
driver of the vehicle involved in the 
accident or by all or any of them, as 
the case may be” is of great signi- 
ficance. The driver of the vehicle is 
not a class of person specifically ex- 
cluded from the liability to pay com- 
pensation; whether he would be liable 
to pay any compensation at all and, if 
so, whether the whole or part thereof, 
are all matters to be determined in the 
award to be passed by the Claims Tri- 
bunal on the evidence adduced before 
it. Rule 6 (i) of the Rules reads as 
follows :— 


“6. Notice to parties involved, — (i) 
If the application is not dismissed 
under R. 5, the Claims Tribunal shall 
send to the owner of the Motor Vehi- 
cle involved in the accident, its insurer 
and its driver a copy of the application 
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together with a notice of the date on 
which it will hear the application, and 
may call upon the parties to produce 
on that date any evidence which they 
may wish to tender.” 

The scheme of the Act and the Rules 
appears to be that the applicant should 
furnish against items 16, 17 and 18 in 
the form prescribed the relevant parti- 
culars concerning the owner, the in- 
surer(s) and the driver of the vehicle 
involved in the accident, and then it is 
for the Claims Tribunal to issue notice 
to each of them with a copy of the 
application, intimating the date on 
which it may hear the application, and 
call upon them to produce any evidence 
which they may wish to tender. This 
being the position, the cause title 
voluntarily added, later sought to be 
amended, by the petitioner was redun- 
dant. This controversy could have been 
avoided but for the petitioner having 
adopted the conventional method of 
having a cause title without noticing 
that the cause title was not really con- 
templated in view of the provisions 
contained in R. 6 of the Rules and in 
the nature of the form prescribed under 
R. 3 of the Rules. 


5. While S. 110 of the Act ousts the 
jurisdiction of the Civil Court, Sec- 
tion 110-C (2) of the Act confers on the 
Claims Tribunal all the powers of a 
Civil Judge for the purpose of taking 
evidence on oath and of enforcing the 
attendance of witnesses and of compel- 
ling the discovery and production of 
documents. Rule 21 of the Rules also 
makes certain provisions of the Code 
of Civil P. C., as far as may be, appli- 
cable to the proceedings before the 
Claims Tribunal. It is, therefore, clear 
that the jurisdiction of the Civil Court 
is ousted with respect to the claims for 
compensation, and the Claims Tribunal 
constituted for the purpose of discharg- 
ing the duties which otherwise would 
have ordinarily fallen on the Civil 
Court, For all intents and purposes the 
Claims Tribunal is a Civil Court dis- 
charging the functions in the same 
manner as would have been done by a 
Civil Court. No doubt, the provisions 
which we have already noticed in the 
Act and the Rules are silent about the 
competence of the Claims Tribunal to 
implead parties; It has, however, to be 


noticed that there is no prohibition 
against the Tribunal exercising the 
power of impleading parties, The 
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Madras High Court in Union of India 
v. P. Kailasam (1974 Acc CJ 488) has 
upheld the contention that under O. L 
R. 10 (2) of the Code of Civil Proce- 
dure the Motor Accidents Claims Tri- 
bunal was competent to implead parties 
in order to enable it to effectively and 
completely adjudicate upon and settle 
all the questions involved in the claim, 
This Court in K. V, Aboo v. Commr, for 
Workmen’s Compensation (1977 Ace CJ 
446) : (1977 Lab IC NOC 92) has held 
that though the provisions of O. 1, 
'R. 10 as such have not been specifically 
made applicable to proceedings under 
the Workmen’s Compensation Act, there 
isno prohibition inthe Act and the rules 
framed thereunder that a person cannot 
be brought on record subsequent to the 
filing of the application; and that the 
principle of inherent power to remedy 
injustice applies to quasi-judicial auth- 
orities like the Commissioner for Work- 
men’s Compensation, The Supreme 
Court in State of Haryana v. Darshana 
Devi (1979 Ace CJ 205) : (AIR 1979 SC 
855) has approved the reasoning of the 
High Court of Gujarat to hold that 
O. 33 of the C. P. C. would apply to 
Motor Accidents Claims Tribunals which 
have the trappings, of a Civil Court. 


6. There could, therefore, be no 
Goubt that the contention of Sri Ven- 


katakrishnan that the Claims Tribunal — 


under the Motor Vehicles Act has no 
jurisdiction to implead parties is patent- 
ly wrong. The Ist respondent was also 


in error in dismissing the applications ` 


for impleading and amendment without 
noticing the fact that it was rather for- 
mal in nature, The Claims Tribunal alsa 
ought to have found that by virtue of 
the proviso to S. 110-A (3) it was com- 
petent to entertain an application even 
after the expiry of the period of six 
months if it is satisfied that the appli- 
cant was prevented by sufficient cause 
in making the application in time 
Under R. 3 (2) of the Rules any appli- 
cation which was found defective on 
scrutiny was to be returned by the Trix 
bunal for being submitted after curing 
the defects within a specified time nof 
exceeding two weeks; this did not hap- 
pen in this case, I would, therefore, 
quash Exts, P-2 and P-3 and direct the 
‘Ist respondent (Motor Accidents Claims 
Tribunal, Kozhikode) to consider and 
dispose of the application for impleading 
and amendment according to law and in 
the light of the observations contained 
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in this judgment without delay. As the 
claim had been pending for five years 
now, the Ist respondent would see ia 
it that the claim itself is disposed of 
and the award passed within 4 months 
from this date, The writ petition is dis- 
posed of with the above directions 
There will be no order as to costs. 

Communicate a carbon copy of this 
judgment forthwith to the ist respon- 
dent (Motor Accidents Claims Tribunal, 
Kozhikode) for compliance. Issue carbon 
copies to the counsel for the petitioner 
and the counsel for respondents 2 to 5 
on usual terms if applied for in that 
behalf, 


Nirappal v. State 


Writ petition allowed. 
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Rev, Fr. Antony Nirappal and others, 
Petitioners v, State of Kerala and 
others, Respondents. 

C. M. P. No. 10319 of 1980 in O. P. 
Nos. 2766 etc. of 1979 and 49 etc, of 
1980 and C. M. P. No, 10493 of 1980 in 


O. P. No, 2944 of 1979-A, D/- 29-7- 
1980, 
Constitution of India, Arts, 136, 226 


and 133 — Writ proceeding — High 
Court declining to exercise its jurisdic- 
tion — Certificate for appeal te Sup- 
reme Court declined — Application for _ 
stay of operation of High Court judg- 
ment for enabling applicant to move 
Supreme Court for special leave — Stay 
cannot be granted, (Civil P. C. (1908) — 
Ss, 151 and 141, ae ea — Kerala 
High Court Rules, R. 150). 


The jurisdiction of the High Court 
is governed by the provisions of the 
Constitution and the High Court Rules. 
Where the High Court dismissed the 
original petitions and declined to grant 
certificate for appeal to Supreme Court, 
application for stay of operation of . 
High Court Judgment for enabling to 
move the Supreme Court for special 
leave under Art. 136, cannot be granted 
under Section 151, C. P. C, or Rule 150 
of Kerala High Court Rules, Once the 
High Court declines to grant leave to 
appeal to the Supreme Court, the High 
Court ceases to have powers to pass 
any interim orders. However, the situa- 
tion is not the same where the High 
Court grants leave. (Paras 11, 12) 
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It is true that the discretionary jur- 
isdiction of the Supreme Court is very 
wide. But for that reason itis not 
permissible for the High Court after 
leave was declined to anticipate what 
the Supreme Court would do and grant 
interim orders. Provisions of the Civil 
Procedure Code are not relevant be- 
cause of Explanation to Sec. 141 of 
Civil P. C. Rule 150 of Kerala High 
Court Rules also does not apply to the 


case. (Paras 10, 11) 
Cases Referred: Chronological Paras 
AIR 1974 Ker 167:1974 Ker LT = 
5, 
AIR 1953 Hyd 73 5, 8, 13 


' Joseph Vithayathil and Joseph J, 
Therattil, for Petitioners; Addl. Advo- 
cate General, for Respondents, 


ORDER:— These two petitions are for 
stay of operation of the judgments in 
the above Original Petitions and con- 
sequent penal actions by the respon- 
dents under Chapter V of the Kerala 
Education Rules against the schools in~- 
volved in the Original Petitions for a 
period of three months, These applica- 
tions are filed under Rule 150 of the 
Rules of the High Court of Kerala. 


2. The writ petitions were filed for 
a declaration that Ext. P-1 notification 
amending Rule 6 of Chapter V of the 
Kerala Education Rules, compelling the 
applicants to agree to appoint in the 
schools protected teachers retrenched 
from other Aided schools, to entitle them 
to get sanction to open new schools 
or to upgrade existing schools is viola- 
tiveof Art. 30(1) of the Constitution, 
and for other reliefs. By a common judg- 
ment dated 11-7-1980, a Division Bench 
of this Court consisting of Poti J., and 
one of us declined to exercise its jur- 
isdiction in the matter under Art, 226 
of the Constitution and dismissed the 
Original Petitions. The other questions 
raised in the petitions were not gone 
into. 

3. After the judgment was pro- 
nounced, the petitioners’ counsel . made 
an oral application to give certificate 
for appeal to the Supreme Court. The 
declined. It is thereafter 


request was 
that the present petitions have been 
filed. 


4. Since Poti J., is on leave, these 
petitions have been posted before us. 

& Shri Vithayathil, learned counsel 
for the petitioners, submits that this 
Court has inherent. jurisdiction under 


Section 151, C. P. C. and powers under ' 
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Order XLI, Rule § (2), Civil P. C. to 
grant the relief now prayed for. In 
support of his submission he brought 
to our notice the decisions reported in 
Abdul Kareem v. District Medical Off- 
cer (1974 Ker LT 21): (AIR 1974 Ker 
167) and Rani Shankeramma v. Ram- 
chandra Reddy (AIR 1953 Hyd 73). 

6. The learned Additional Advocate- 
General opposed the applications and 
submitted that this Court had no jur- 
isdiction to grant the prayer since the 
provisions of the Code of Civil Proce- 
dure did not apply and that this Court 
has become functus officio. 


7 In 1974 Ker LT 21:(AIR 1974 
Ker 167), a Division Bench of this 
Court was considering the nature of 
the proceedings under Art, 226 and 
whether the provisions of the Civil 
P. C. including Order 47 were appli- 
cable to those proceedings, This Court 
held that an application for review was 
entertainable. It was observed that “the 
provisions of the Code of Civil Proce- 
dure including the provisions in Order 
47 in so far as they are not incom- 
sistent with the Rules of the High 
Court governing writ jurisdiction must 
apply to proceedings under Art. 226.” 


8. In AIR 1953 Hyd 73, a Division 
Bench of that Court was considering 
amore or less similar application, 
There the dispute arose between two 
rival claimants; one the adopted son 
of the widow of the last male-holder 
and the other the daughter of the last 
male-holder. The grant in favour of the 
daughter was reversed on an applica- 
tion by the adopted son, She applied 
to the High Court for issuing of the 
Writs of Certiorari, Prohibition and 
Mandamus, not only to set aside the 
judgment against her but also to have 
the estate released as it had been 
under the supervision of the Court of 
Wards ever since she was a minor, The 
Division Bench allowed the application 
and directed the Court of Wards to 
surrender the property to the daughter. 
It was- this order of mandamus that 
was sought to be stayed before ano- 
ther Division Bench. The learned Judges 
held that inherent jurisdiction under 
Section 151 could be applied to grant a 
short stay. . 


9, The question arising in these 
petitions has to be considered in -the 
context of the refusal by this Court to 
grant leave to appeal to the Supreme 
Court. The petitioners’ counsel would 
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submit that the jurisdiction ` of ‘the 
Supreme Court to grant special leave 
under Article 136 is very wide and not 
a restricted jurisdiction as the one that 
this Court has under Article 134-A 
and therefore, ina matter like this, 
this Court should exercise its inherent 
powers and suspend the operation of 
the judgment. 

10. It is true that the discretionary 
jurisdiction of the Supreme Court is 
very wide, But for that reason it is 
not permissible for this Court after 
leave was declined to anticipate what 
the Supreme Court would do and grant 
interim orders, Provisions of the Civil 
Procedure Code and the decisions bear- 
ing on them are no longer relevant be- 


cause -of Explanation to Section 141 
which reads: 
“Explanation:— In this section, the 


expression “proceeding” includes pro- 
ceedings under Order IX, but does not 
include any proceeding under Art, 226 
of the Constitution.” 

That being so, the argument built on 
the provisions of Order XLI, Rule 5 (2) 
and Section 151 are not sustainable. 
What is more, Order XLI, Rule 5 (2) 
applies only when the decree under 
appeal is capable of execution. 

11; Now, the jurisdiction of this 
Court is governed by the provisions of 
the Constitution and the High Court 
Rules, We have already indicated the 
nature of the order passed by this 
Court, that is, dismissing the Original 


Petitions and declining to exercise the . 


jurisdiction under Art. 226 of the Con- 
stitution. These two petitions are filed 
under Rule 150 of the High Court 
Rules which reads: 


“150. Interim orders — In admitting 
the application it shall be competent 
for the Court to pass interim orders 
on motion made for the same as to 
meet the ends of justice.” 

It is thus clear that this rule does it 
apply either. Therefore, the present 
applications must be governed by con- 
stitutional _ provisions and there are 
none, Once this Court declines to grant 
leave to appeal to the Supreme Court, 
this Court ceases to have powers to 
pass any interim orders. | 

12. The learned counsel for the peti- 
tioners would submit that the situa- 
tion is the same when this Court de~ 
-|elines leave or grants leave. In other 
words, -according -to him, while this 
Court has got powers to. pass interim 
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orders. after granting leave, this Court 


' Telephones 


‘must be deemed to have such powers 


when leave is refused also, We cannot 
agree. 

.13. From the facts of the case in 
AIR. 1953 Hyd 73, it will be seen that 
there was an executable order that was 
sought to be stayed. We may not be 
understood to hold that the prayer now 
asked for would be available if the 
order was executable, Moreover that 
judgment was rendered at a time when 
the ‘laws governing similar questions 
were - different, One important distinc- 
tion that has to be borne in mind be- 
tween that case and the case on hand 
is that while in this case leave was 
asked for and declined, the Division 
Bench of the Hyderabad High Court 
was not faced with such a situation, It — 
is therefore not necessary to agree or 
disagree with what is laid down there. 

.14. On the facts of this case, we 
have no hesitation to hold that this 
Court has no powers to grant the stay 
of operation of the judgment passed by 
this Court after this Court declined 
leave asked for. 


15. The petitions: are not maintain- 
able and are dismissed, 
Petitions dismissed. 
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P, S. Anthappan, Petitioner v. The 
Telephones, Respon- 
dent. 

O. P. No. 308 of 1978, D/- 28-2-1980. 

Telegraph Act (13 of 1885), Ss. 7-B 
and 7 (2) (e) — Telegraph Rules, Rules 
421 and 429 — Disconnection of tele- 
phone — Notice under Rule 421, when. 
to be issued — Reasons to be recorded 
in writing — What amounts to trans- 
ferring telephone — Arbitration under 
Sec, 7-B to precede before disconnec- 
tion. 

P shifted to another house from the 
house to which telephone connection 
had been given to him as a subscriber. 
A fresh tenant occupied the house ex- 
cepting the room in which telephone 
was installed and.that room was kept 
by P for his use as office as member 
of Director Board of a Co-operative 
Housing Society, P filed a reply when 
a notice to show cause why telephone 
should not be disconnected was issued 
fo him, Without communicating any 
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order, his telephone was disconnected 
on 1-10-1977 and he was informed by 
a memo dated 17-10-1977 that it was 
disconnected since it was working on a 
portion rented to another and was used 
by that person, 

Held: Rule 421 of the Rules pro- 
vides that where the Divisional Engi- 
neer is satisfied for reasons to be re- 
corded in writing that it is necessary 
to do so, he may after giving the sub- 
scriber a notice in writing for a period 
which shall not except in emergent 
cases be less than 7 days disconnect 
the telephone. His satisfaction could 
only be after investigation, The notice 
contemplated in Rule 421 is notice issu- 
ed after such satisfaction. It was stat- 
ed by the authorities that P’s reply 
was received after investigation was 
made, The files show that some sort of 
report was made on 29-9-1977 and on 
that. order for disconnection was pass- 
ed on 1-10-1977. No notice is issued 
after reasons are recorded in writing 
pursuant to investigation and issue of 
such a notice thereafter as contemplat- 
ed by Rule 421. Hence disconnection is 
bad and not in accordance with Rules, 

(Para 6) 

It is stated in the notice that Rule 
429 is violated and therefore action is 
taken under Rule 421. Rule 429 prohi- 
bits assignment, subletting or otherwise 
transferring telephone without permis- 
sion of Telegraph authority, What is 
contemplated is transfer of right of 
subscriber either absolute or qualified, 
Any subscriber permitting another per- 
son to use his telephone cannot be said 
to be misusing telephone, It is an 
admitted fact that there is a Board of 
Housing Society in the compound of 
‘the house. The fact that P was not 
available at the time Divisional En- 
gineer chose to telephone him at that 
number, is a crude test to determine 
the case of transfer if there was any 
such case at all for the Department, In 
these circumstances, even if violation 
of R. 429 has the consequence that if 
may result in ‘disconnection of tele 
phone, that cannot be found in this 
case. -There is nothing in the Rules 
which enables authorities to disconnect 
telephone on the ground that he was 
not residing nor having a place of busi- 
ness in premises where telephone was 
installed. 1974 Ker LT 41, Fol. 

| (Paras 2, 7) 

Under S. 7-B of the Act, reference 

to arbitration in the event of a dispute, 
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must precede disconnection and not 
follow it, for, once telephone is discon- 
nected, there is very little practical 
purpose to be served by arbitration, 
Disconnection of telephone, in this cass, 
violates S, 7-B also. Telephone con- 
nection was directed to be restored. 

(Para 9) 
Cases Referred : Paras 
1974 Ker LT 41 


M. R. Rajendran Nair, for Petitioner; 
- R. Govinda Wariyar, for Respon- 
nt, 


ORDER: — Telephone No. 34953 
installed at House No, XXVIII/2142, 
Palarivattom, Cochin-25 was discon- 
nected on 1-10-1977 and the petitioner 
who was the subscriber of that tele- 
phone was told by a letter dated 
15/17-10-1977, copy Ext, P-3, that the 
telephone had been closed for misuse © 
on 1-10-1977, The petitioner thereupon 
Made a representation to the District 
Manager, Telephones, seeking imme- 
diate action in the matter of verification 
of certain facts stated and reconnecting 
the telephone, After waiting for some- 
time to get orders thereon, he moved 
this Court for quashing Ext, P-3 and. 
also for a mandamus to direct the re- 
spondent, the District Manager, Telex 
phones, to re-connect the telephone. — 


2 The right of any subscriber to 
continue to enjoy the benefit of the 
telephone of which he is a subscriber, 
is quite valuable. Despite the fact 
that it is the exclusive privilege of the 
Central Government to establish, main- 
tain and work telegraphs, there is no 
authorities functioning 
under the indian Telegraph Act to act 
arbitrarily either in the matter of 
sanctioning fresh telephone connections 
or in the matter of suspending or can- 
celling such connections, Any person 
aggrieved by the arbitrary conduct of 
the authorities functioning under the 
said Act should be able to seek redress 
against the violation of their rights, ft 
has been pointed out by this Court m 
the decision in Ayyappan Pillai v. Divl. 
Engineer, Telephones 1974 Ker LT 41 
that there is nothing in the Telegraph 
Rules which enables the authorities to 
disconnect the telephone sancticned for 
use of a person on the ground that he 
was neither residing nor having a place 
of business in the premises where the 
telephone is installed. It was further 
held therein that in the absence of 
reasons recorded in writing shcwing the 
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satisfaction of the concerned officer, 
that it was necessary to disconnect the 
telephone, any such disconnection was 
liable to be impugned successfully. 
Rule 421 of the Indian Telegraph Rules 
deals with disconnection of telephones, 
R. 427 deals with the consequence of 
illegal or improper use of telephone and 
R. 429 deals with transfer of telephone. 
These are the Rules to which generally 
reference is made in the context of dis- 
connection of telephones. The scope of 
these rules came up for examination by 
a Division Bench of this Court in the 
decision in O. P, 3358 of 1976. In view 
of this, it may not be necessary to go 
into the questions covered by the said 
decision in detail. 


3. It may be noticed that though 
S. 7 (2) (e) of the Indian Telegraph 
Act contemplates framing of Rules 
relating to conditions and restrictions 
subject to which any telegraph line 
Shall be established or disconnected, no 
rules are seen fo have been framed 
specifically dealing with this subject. 
No doubt R. 429 prohibits transfers but 
that is not a rule laying down the 
restriction subject to which any tele- 
phone can be disconnected. Rule 421 
deals with disconnection of telephones. 
But the various conditions, the violation 
of which would justify disconnection of 
telephones, have not yet been prescrib- 
ed by the said rule or for that matter 
by any other rule, In fact, the indi- 
cation in R. 421 is that this is left to 
the discretion of the authority who is 
to pass an order in writing concerning 
the need for disconnection. The scheme 
as it now stands js that the authority 
concerned has an obligation to issue 
notice and to pass an order in writing 
recording the reasons for disconnection 
before such disconnection is made, This 
is no doubt a procedural safeguard. But 
what are the reasons relevant for dis- 
connection is a matter that remains to 
be provided for. The danger of this has 
been pointed out in the decision in 
O. P. 3358 of 1976, for, different stand- 
ards, different approaches and different 
_ grounds may -be adopted by different 

officers to take steps for disconnection 
and that will enable an arbitrary and 
discriminatory exercise of power under 
the rule. I am once again stating this 
to alert the Central Government to the 
need for having a fresh look into the 
rules to consider whether the situation 
mentioned in the judgment of the earl- 
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ier Division Bench of this Court should 
not be met. 


4. In the case before me, action was 
taken presumably because the  peti« 
tioner shifted from the house at Palari~ 
vattom to which house the telephone 
connection had been given to him as 
a subscriber, He moved into another 
house in the city, A fresh tenant occu- 
pied that house excepting the room m 
which the telephone was installed. The 
petitioner is said to have continued to 
keep that room for his use since he had 
to function there for the purpose of his 
office as a member of the Director 
Board of Edappally Housing Co-opera- 
tive Society. In fact, the counter shows 
that a Board “Edappally Housing Co- 
operative Society” was seen in the 
compound of the house at the time the 
telephone was disconnected, A notice 
was issued to the petitioner mentioning 
that the telephone was being unauth- 
orisedly used by a third party and that 
amounted to violation of R. 429 of the 
Indian Telegraph Rules. The notice was 
given under R. 421 of the Indian Tele- 
graph Rules to show cause why the 
telephone should not be disconnected 
after” expiry of 7 days. To this notice 
by the District Manager, the petitioner 
filed a reply mentioning that for cer- 
tain reasons he had to-.shift his family, 
that he was in occupation of the room 
where the telephone connection was 
provided and that room was still under 
his use as his office. He denied the 
charge of unauthorised assignment of 
his telephone. No order seems to have 
been communicated thereafter- to the 
petitioner before disconnection, It is 
said to have been disconnected on 1-10- 
1977. He was told by a memo dated 
15/17-10-1977 (copy Ext, P-3) that the 
telephone had been disconnected: since 
the telephone was working on the port- 
tion rented out to one Sri. Soman and 
that was being used by Soman and his 
people. 


5. Evidently the case against the 
petitioner for closure of the telephone 
was that he had allowed one Soman tə 
use the telephone and that -he had 
shifted from the premises where the 
telephone was installed. The procedure 
adopted was to give a show caus? 
notice, then hold some investigation 
and disconnect the telephone. [I am 
afraid the order cannot be sustained 
both because the procedure adopted was 
not in accordance with the rules and 
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also because the disconnection was not 
justified on the facts, 


6. No doubt Ext, P-1 was a notice 
that notice the peti-. 


in writing. To 
tioner replied. The  counter-affidavit 
Shows that an investigation was made 
— I am not here dealing with 
nature of the investigation — and as a 
consequence, disconnection was effected, 


There is a plea raised in the petition. 


that as required by R. 421 of the Indian 
Telegraph Rules, there is no order re- 
cording reasons in writing, Though the 
counter-affidavit mentions that this iş 
not correct, what the order was and 
when was that passed are not mention- 
ed in the counter-affidavit. Rule 421 
provides that where the - Divisional 
Engineer is satisfied for reasons to be 


recorded in writing that it is necessary: 


to do so, he may, after giving the 
Subscriber a notice in writing for a 
period which shall not except in emer- 
gent cases be less than 7 days, discon- 
nect the telephone, His satisfaction 
could only be after investigation. The 
notice contemplated in R. 421 is a notice 
to be issued after such satifaction. The 
counter says that after the reply of .the 
petitioner owas received investigation 
|was made, Necessarily satisfaction must 
be after that. The files actually show 
that some sort of a report was made on 
29-9-1977. On that order for discon- 
nection is seen passed on 1-10-1977. No 
notice is issued after the reasons are 
recorded in writing pursuant to the in- 
vestigation and the issue of such a 
notice is contemplated in R, 421. Hence 
the disconnection is bad and not in ac- 
cordance with the Rules. 


7. What is stated in the notice, 
Ext, P-1, is that R. 429 is violated and 
therefore action is taken under R. 421 
Rule 429 of the Indian Telegraph Rules 
prohibits assignment, sub-letting or 
otherwise transferring the telephone 
without the permission of the Telegraph 
Authority. Therefore if any of these 
acts is done by a subscriber that will 
not be recognised by the department. 
An assignment, or sub-letting or trans- 
fer, otherwise involve the element of 
transfer. A mere permission to another 
for the use of telephone will not be 
assignment. It will not be sub-letting 
nor will it be a transfer. What is con- 
templated is a transfer of the rigrt of 
the subscriber either absolute or quali- 
fied. Any subscriber permitting another 
person to use his telephone © ‘eannot 
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‘law. I therefore -direct 
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be said to be misusing the telephone, 
That is not what is contemplated: by 
R. 429, At no time it is said by the 
District Manager or any other auth- 
ority that the petitioner assigned’ his 
telephone or sub-let his telephone or 
otherwise transferred his telephone, 
Moreover, in the counter-affidavit and 
the report to which the counter-affi- 
davit refers, mention is made of the 
Board of the Housing Co-op. Society in 
which the petitioner is a Director being 
found in the premises. The fact that 
the petitioner was not available at the 
time the Divisional Engineer chose to 
telephone him at that number is a crude 
test to determine the case of transfer 
if there was any such case at all for 
the department, No subscriber is ex- 
pected to sit beside his telephone in 
anticipation of such a test by the fele- 
phone department at the risk of his 
losing the right to be a subscriber in 
case he is absent when the Divisional 
Engineer chooses to telephone him with 
that object, In these circumstances, even 
if violation of R. 429 has the conse- 
quence that it may result in disconnec- 
tion of the telephone — a matter about 
which I do not finally express any view 
herein — that cannot be found in this 
case. 


8. Apart from what I have pointed 
out here there is the further circum- 
out by the Division 
Bench earlier in O, P, 3858 of 1973 
that the rule ought to indicate what’ 
are the criteria relevant for discon- 
necting a telephone. ’ 


9. Section 7-B of the Indian Tele- 
graph Act contemplates reference to 
arbitration in the event of a dispute, 
Here again the Division Bench hag 
pointed out in O. P, 3358 of 1976 that 
such reference must precede the dis- 
connection and not follow it, for, once 
the telephone is disconnected, there is 
very little practical purpose to be serv- 
ed by arbitration, The stage of discon- 
nection even for the period of arbi- 
tration is sufficient to cause irrepar- 
able injury to a subscriber who may 
need the telephone for his business os 
for his profession or for his own per- 
sonal needs, Hence such action as was 
taken here would violate the provisions 
in S. 7-B also. 


10. It follows from the above that 
the disconnection of the petitioner's 
telephone was not in accordance with 
> that the - tele- 
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phone connection be restored to the- 


petitioner forthwith and at any rate, 
not later than 3 weeks from today.. The 


Original Petition is allowed as above. 


No costs. 
Petition allowed. 
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P. Kunhahammad Haji, Petitioner v, 
The Special Tahsildar (L.A) Pazhassi 
Project, Anjarkkandy, Respondent, 

O. P, No. 3676 of 1977-D, D/- 21-2- 
1980, 

-Kerala Land Acquisition Act (21 of 
1962), Ss, 49, 9 (3), (4), (5) and 12 (2) 
—- Notice — Service of — Person com- 
‘cerned not available — Service on 
adult male close relative of person con- 
cerned, residing at such person’s resid- 
ence — Valid. (Words and Phrases 


dae, Family”). 
Expression “Family” is not defined 
under the Kerala Act 21 of 1962. 


“Family” includes according to dic- 
tionaries, even domestic servants, In the 
absence of statutory definition “Family” 
has to be understood in the ordinary 
popular meaning. “Family” is generally 
understood as a group of people related 
by marriage or blood. A close relative 
like a first cousin residing with the 
interested person must be deemed to be 
a. member of his “Family”. Service of 
notice upon such person is perfectly 
valid for the purposes of S, 49. 
(Para .4) 
Section 9 (4) says that service upon 
an agent is a good notice, Section 9 (4) 
is wider than S. 49. A member of a 
family can be treated as an agent for 
the purpose of service of notice upon 
person concerned. Whether or not the 
agent resides with the person concern- 
ed or whether or not he is related to 
him, a notice upon a person who has 
been allowed to hold himself as an 
agent, even if he has not been specifi- 
cally authorised to act as such, is a 
good notice for the purposes of S. 9 (4), 
(Para 5) 
When a notice sent by registered post 
is returned with endorsement ‘Addres- 
see left without instructions”, service 
of notice on a close relative of the per- 
son concerned, who was residing at the 
same address, is a proper notice under 
S. 12 (2), to the person concerned. 
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-- Further, where a notice is published 
under S. 9 (5) in the Gazette, such 
notice is deemed: to be sufficient notice 
to all persons interested in the land as 
between them and the Government. 


_ (Para 6) 
Cases Referred: Chronological Paras 


' (1979) 1 WLR 928: (1979) 2 All ER 


1084 (HL), 
v. Sharrat 
(1964) 1 WLR 425: 
$61, Ross v. Collins 


V. M. Nayanar, M. Krishna Kumar 
and R. Krishnan Nair, for Petitioner; 
Govt. Pleader, for Respondent. 


ORDER: — The petitioner’s applica- 
tion (Ext. P-3), purportedly filed under 
S. 20 of the Kerala Land Acquisition 
Act, 1961 (‘the Act’), was rejected by 
the impugned order (Ext. P-5) on the 
ground that it was presented. out of 
time. According to the petitioner he has 
had no notice of the various steps 
taken by the respondent for the acqui- 
sition of the land. It is stated that no 
notice under either R. 3 of the Kerala 
Land Acquisition Rules, 1963 (‘the 
Rules’) or S. 9 (2) and (3) or S. 12 of 
the Act was received by him, He filed 
the application under S. 20 (Ext. P-3, 
dated 22-6-1977) as soon ashe heard of 
the award when the Sub-Court, Telli- 
cherry sent him a notice in L, A. R. 
No. 92/77. It is accordingly submitted 
by the petitioner that Ext. P-3 was 
filed within the time mentioned under 
S. 20 (2) (b). 


2. In the  counter-affidavit dated 
f-2-1978 it has been stated by the re- 
spondent, the Land Acquisition Officer, 
that notice contemplated under Ss, 3, 9 
and 12 as well as R. 3 had been duly 
issued. Notice under R. 3 could not be 
served on the petitioner as he was not 
found at the place of his residence. But 
it was served on Abdullakutty who is 
the petitioners mother’s  sister’s son. 
Abdullakutty resides at the petitioner’s 
Place of residence. Notice under Sec~ 
tion 9 (3) was also served on Abdulla- 
kutty. Public notice under S. 9 (1) had 
been duly made. Notice under S., 12 (2) 
was first sent to the petitioner by regis- 
tered post, but it was returned with 
the endorsement on the cover that the 
petitioner could not be found as he had 
left without instructions, That notice 
was subsequently served upon Abdulla- 
kutty. All this is clearly stated in the 
counter-affidavit. That the notices were 
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served on Abdullakutty is not: in doubt 
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because his signature appears in the 
acknowledgment slips, No afidavit has 
been filed in reply to the counter-affi- 
davit a copy of which was duly served 
on the petitioner a year ago. Jn the 
circumstances the petitioners counsel 
Shri. Nayanar, is not in a position to 
deny the fact that notices were served 
on Abdullakutty or that Abdullakutty 
is a close relative residing with the peti- 
tioner, as alleged in the counter-affi- 
davit. Shri Nayanar, however, submits 
that a notice under S, 9 (3) has not 
been served on the petitioner in the 
manner prescribed under S. 9 (4). The 
answer to this contention is S. 9 (5) as 
well as S. 49 (3). 

3 I shall first read S, 9 (3): 

‘' “The Collector shall also serve notice 
to the same effect on the occupier, if 
any, of such land and on all such per- 
sons known or believed to be interested 
therein, or to be entitled to act for 
persons so interested, as reside or have 
agents authorised to receive service on 
their behalf, within the revenue district 
in which the land is situate.” 

The petitioner is an occupier of the 
land and is therefore entitled to notice 
as such under S. 9 (3). The manner of 
service of notice is prescribed under 
5. 9 (4) which reads: 

“In case any person so interested 
resides elsewhere, and has no such 
agent, the notice shall be sent to him 
by registered post in a letter addressed 
to him at his last known residence, ad- 
dress or place of business.” 

Admittedly the petitioner has not 
changed his place of residence. Appar- 
ently therefore he was not available 
at the time when the notice was taken 
to him. But notice was served on 
Abdullakutty who is a close relative 
residing at the place of residence of the 
petitioner. It was apparently in such 
capacity that he received the notice. In 


such circumstances the respondents are, . 


in my view, justified in treating 
Abdullakutty as an agent for the pur- 
pose of service in terms of that section. 


4, Section 49 refers to service of 
notices, It reads: 

"49, Service of notices — (lj 

(2) Whenever it may be practicable, 
the service of the notice shall be made 
on the person therein named. 

(3) When such person cannot be 
found, the service may be made on any 
adult male member of his family ‘resid- 
ing with him, and if no such adult male 
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member can be found, the notice may 
be served, by fixing the copy on the 
outer door of the house in which the 
person therein named ordinarily dwells 
or carries on business, or by fixing a 
copy thereof in some conspicuous place 
in the office of the Officer aforesaid 
or of the Collector or in the court- 
house, and also in some conspicuous 
part of the land to be acquired: 


Provided that if the Collector or 
Judge shall so direct, a notice may be 
sent by registered post in a letter ad- 
dressed to the person named therein at 
his last known residence, address or 
place of business, and service of it may 
be proved by the production of the 
addressee’s receipt.” l 


In the absence of the concerned person 
service may be made on any adult male 
member of his family residing with 
him. Admittedly Abdullakutty is a close 
relative residing with the petitioner, 
But Shri Nayanar contends that 
Abdullakutty is not a member of the 
family as he is only a first cousin being 
the petitioner’s mother’s sister's son. A 
first cousin is not a member of the 
family, counsel states. According to him 
the family is limited to husband, wife 
and their children, This definition, I 
think, is too narrow for the purpose of 
S. 49. The expression ‘family’ is not 
defined under the statute. Various sta- 
tutes have defined family for various 
purposes, some adopting a wide mean- 
ing and some a narrower meaning. 
Under the Kerala Land Reforms Act, 
for example, an adult son is not a 
member of the family, On the other 
hand, in a joint family system the 
family may be very large indeed con- 
sisting of a large number of persons. 
‘Family’ includes according to the dic-{ 


tionaries, even domestic servants 
(Webster Universal Dictionary; Cham- 
bers’s 20th Century Dictionary; Concise 


Oxford Dictionary). It may also mean 
a “Group of persons living under same 
roof including both those actually relat- 
ed by blood, and all the others, depen- 
dants, friends etc., forming the house- 
hold.” (Webster, Op, cit), Whether such 
a wide definition is appropriate te 
understand S, 49 of the Act, I do not 
pause to consider, for the question does 
not arise on the facts of this case. In 
the absence of a statutory definition, 
‘family’ has to be understood in the 
ordinary popular meaning, Family is 
generally understood as a group of peo- 
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ple related by marriage or blood (Long- 
man, Dictionary of Contemporary Eng- 
lish). Family has a “broadly recogn~ 
isable de facto familial nexus. This 
may be capable of being - found and 


recognised as such by the ordinary man . 


where the link would be strictly 
familial had there been a marriage, or 
when the link is through adoption of a 
minor, de jure or de facto, or where 
the link is ‘step-’ or where the link is 
‘in-law’ or by marriage. Per Russel 
L.J. in Ross v, Collins (1964) 1 WLR 
425, 432. See Joram Developments v. 
Sharratt (1979) 1 WLR 928 (931), To 
understand the ordinary popular mean- 
ing, one should, in my view, ask one- 
self (as Pearson L,.J. did in Ross v. 
Collins (supra): “Would an ordinary 
man, addressing his mind tothe ques- 


tion whether a mothers sisters son 
was a member of the family or not, 
have answered ‘yes?’ or ‘No’?” So 


tested, I have no doubt the answer 
jwould be ‘yes’. A close relative like a 
first cousin residing with the interested 
person cannot be said to he not a mem- 
ber of the family. Service of notice 
upon such a person is, in my view, per- 
ae valid service for the purpose of 
49 


5 But Shri Nayanar submits that 
S. 9 is a specific section dealing with 
a particular notice for a particular 
purpose and, therefore, the general 
provisions under 8.49 cannot amount to 
service mentioned under S. 9 (4). Sec- 
tion 9 (4) says that notice upon an 
agent is good notice. In my view S, 9(4) 
is wider than S, 49, for it is unneces- 
sary that notice should be, for the pur- 
pose of this sub-section, served upon a 
male member of the family residing 
with the interested person. Whether or 
not the agent resides with the interest- 
ed person or whether or not he is relat- 
ed to him, a notice upon a person whe 
has been allowed ‘to. hold himself out as 
an agent, even if he has not been speci- 
fically authorised to act as such is, I 
think, good notice for the purpose of 
S. 9 (4). 


6. Apart from all this, 
supplies the answer. It reads: 

“The notice shall also be published 
in the Gazette and shall be deemed to 
be sufficient notice to all persons inter- 
ested in the land as between the Gov- 
ernment and such persons.” 
It has been stated at the bar that notice 
under S. 9 (5) was also published in 


S. 9 (5j 


. T. P. Act regarding 


Act, 
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the Gazette, Such notice is therefore 
deemed to be sufficient notice to all 
persons interested in the land as be- 
tween them and the Government, 

7. Notice under S. 12 (2) was sent 
by registered post, but it was return- 
ed with the endorsement that the 
addressee left without instructions, Con- 
sequently notice was served on Abdulla- 
kutty. That notice also was therefore 
proper notice to the petitioner, 

8. In the circumstances of this case 


and for the reasons stated above, the 
petitioner cannot be heard to contend 
that the notices postulated under the 


Act and the Rules had not been duly 
served on him. \ 

% Ext. P-3 application was rightly 
rejected by Ext. P-5 for the reason that 
it was presented out of time, 

The O, P, is accordingly dismissed. No 
costs, 

Petition dismissed. 
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V. KHALID, J.. 
Vaidyanathan Nadar -Ananthan Nadar, 
Appellant v. Kochuraman Lakshmanan, 
Respondent, 


Second Appeal No, 963 of 1976-B, 
D/- 6-2-1980. 
Kerala Land Reforms Act (1. of 


1864), S. 106 — Scope — Applicability 
of S. 107 of T. P, Act stands excluded 
— Relationship of landlord and tenant 
can be proved from document which 
does not satisfy requirements of S. 107 
of T. P. Act. (T. P. Act (1882), S. 107). 


The special benefit which a tenant is 
entitled to under S, 106 can be claimed 
notwithstanding anything to the con- 
trary contained in any law. Therefore, 
the inhibition contained in S. 107 of the 
a document of 
lease reduced to writing which is com- 
pulsorily registrable but not registered 
cannot govern a case under S. 106 of 
the Land Reforms Act. The relationship 
of landlord and tenant can be proved 
in a case where a person claims benefit 
under S, 106 of the Act relying upon a 
document which does not satisfy the 
requirements of S. 107 of the T, P. 
The rigour of S, 107 of the T. P. 
Act is sought to be applied to defeat 
the benefit conferred on the tenant. 
Courts have necessarily to act in fur- 
therance of the object of legislation 
enacted to ameliorate the weaker sec- 
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such legislation. (Para 8) 
While considering S. 106 of the 
K. L. R. Act, S. 107 of the T. P. Act 
has to give place, The one is meant to 
safeguard the interests of the tenants, 
while the other is meant to deny the 
protection. When there is a conflict be- 
tween the two, the tenants interests 
should prevail, 
Cases Referred: Chronological Paras 
AIR 1976 Ker 47 : 1975 Ker LT 128 


5 7 
1976 Ker LT 919 (FB) 8 
AIR 1943 Lah 127 (FB) a 5 
AIR 1936 Nag 295 6 
(1913) 9 Nag LR 179 6 
K. &. Paripoornan 
ghese, for .Appellant; V. Vyasan Poti 
and N. Sugathan, for Respondent. 


JUDGMENT :— This second appeal 
arises from a suit for declaration of 
title and for recovery of possession. The 
suit property is a shop building within 
the Trivandrum Corporation. The 
plaintiff is the appellant, According to 
him the suit building was built by the 
predecessor of his vendor. One Padma- 
nabhan was the original tenant. The 
defendant occupied the building after 
1120 agreeing topaya rent of Rs. 25/~ 
per month. The plaintiff filed O.S., No. 
198 of 1965 in the Munsiff’s Court, Tri- 
vandrum for recovery of arrears of rent 
and B, R. C. No. 19 of 1965 in the 
Rent Control Court for eviction, The 
defendant pleaded that the building was 
constructed by him, that the lease was 
only of the site and that the rent was 
Rs, 80/- per annum. The suit and the 
B. R. C. were dismissed. Appeals were 
filed against them. The appeals were 
ultimately withdrawn, Thereafter the 
present suit was filed. l 


2. The trial court found that the 
lease was of the site, that the building 
was constructed by.the defendant prior 
to 1120 M. E. and that the defendant 
was entitled to the protection under 
Section 106 of Act 1 of 1964 and the 


and P. K. Var- 


suit was dismissed. This was confirmed 


by the appellate court, Hence this se- 
cond appeal. 
3. The appellant's counsel raised two 


questions of law conceding for the pur- 


pose of this appeal that the findings of 
facts were conclusive against him: _ 

(i) when the plaintiff’s title is admit- 
ted, the onus to prove the derivative 


title put forward by the defendant is- 
heavy on him, If this burden. is: not | 
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‘been reduced to 
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discharged — and in this case the- 
burden has not been discharged — a 
decree for recovery has to follow 
directing the plaintiff to pay value of 
improvements, 


(ii) Ext. B-1 is not admissible in evi- _ 
dence and cannot be made use of to.:' 
prove the lease or the relationship of 
oe and tenant between the par- 
ies, 


Both the points are interlinked since 
both are based on Ex, B-1, The thrust 
of the argument was- that the lease 
deed Ex, B-1 fixing an annual rent 
was bad for want of registration under 
Section 107 of the T, P. Act; hence no 
evidence could be let in to prove it 
as the same was barred under Section 
91 of the Evidence Act. The respon< 
dent’s counsel countered this argument 
with the plea that strict adherence ‘to 
the requirements of the Transfer of 
Property Act to prove the lease should 
not be insisted upon while considering 
the special benefits conferred on tenants 
under Section 106 of Act 1 of 1964, 


4. From the pleadings and from the 
findings ‘of the courts below I have no 
hesitation to hold that the case put 
forward by the plaintiff that the build- 
ing was constructed by him and that 
the defendant was holding the property 
as lessee of the building is absolutely 
false. The appellant’s counsel accepted 
this finding for the purpose of the se- 
cond appeal and put forward the 
argument that Ex, B-1 lease deed pro- 
duced in the case was not sufficient to 
establish the relationship of landicrd 
and tenant between the plaintiff and 
the defendant since it was not register- 
ed. It reserves yearly rent. Under 
Section 107 of the Transfer of Property 
Act, alease of immovable property re- 
serving an yearly rent can be made 
only by a registered instrument. Since 
Ex. B-1 is not registered it is submit- 
ted that it is not admissible in evi- 
dence, It is further `- contended that 
under Section 91 of the Evidence Act 
when the terms of a contract have 
_writing, no evidence 
shall be given to prove the terms, Thus 
Ex. B-1 fails to prove the lease put 
forward. The defendants’ counsel sub- 
mitted that Ex. B-1 was only a rene~ 
wal and that the defendant had been 
in possession even before that and 
therefore even if Ex. B-1 failed techni- 
cally, the defendant could fall back 


„upon the original lease. This. is met. by 
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the appellant with the plea that thé 
terms of the earlier lease have not 
been clearly set out and that there was 
no finding by the courts below about 
the said lease, 


5. The legal plea based on the in- 
admissibility of Ex. B-1 was met by 
the respondent’s counsel relying upon 
Section 49 of the Indian Registration 
Act, the proviso to which section en- 
abled the use of such a document as 
evidence of any collateral transaction 
not required to be effected by a regis- 
tered instrument. Reliance was placed 
fer this purpose on a decision of this 
court reported in Sreedharan v. Nara- 
yanan Bhakthan, 1975 Ker LT 128: 
(AIR 1976 Ker 47), which decision has 
been relied upon by the court below. 
In that decision, Viswanatha Iyer J. 
held that a rent deed, though not regis- 
tered, was admissible to prove the 
creation of a lease by oral agreement 
accompanied by delivery of possession. 
The learned Judge held that the Rent 
Deed could be relied upon to establish 
the jural relationship between the par- 
ties since it contained an admission of 
or an acknowledgment by the defen- 
dant that he was a tenant, The learn- 
ed Judge- relied upon a Full Bench 
decision of the Lahore High Court in 
Mohan Lal v. Ganda Singh (AIR 1943 
Lah 127) which held that, in all cases 
of lease reduced to writing, there 
would be a previous oral agreement 
and a document though not registered 
could be made use of to prove such 
oral agreement. This decision was sub- 
jected to severe attack by the appel- 
lant’s counsel and a fervent plea was 
made that this decision required re- 
consideration. It was contended that 
the principle enunciated in the Lahore 
decision could not apply to the facts 
of the case, that the Full Bench of the 
Lahore High Court was considering 
an unregistered document of lease 
which did not in law require to be 
registered, that the said case had to be 
distinguished on this vital difference, 
that this distinctive feature was noft 
noted by the leaned Judges and thaf 
therefore the learned Judge slipped 
into an error in accepting the principle 
enunciated in that decision. 


6. Strong reliance was placed by the 
appellant’s counsel in support of the 
contention that Ex. B-f could not be 
used to prove the relationship of land- 
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lord and tenant on the decision of the 
Nagpur High Court rendered by 
Bose J., in Ramjiwan v. Mt, Maharani 
(AIR 1936 Nag 295), According to him 
the proviso to Section 49 of the Regis- 
tration Act cannot be pressed into ser- 
vice here, The connotation of the ex- 
pression “collateral purpose” has to be 
clearly borne in mind, The lease deed 
is executed essentially to create a 
relationship of landlord and tenant. 
Collateral purpose is any purpose other 
than the one for which the lease deed 
is executed. To say that the relation- 
Ship of landlord and tenant could be 
established by the production of such 
an inadmissible document is without 
understanding what is meant by colla- 
teral purpose. The creation of the 
relationship of landlord and tenant is 
the very purpose for which the lease 
deed was executed and the transaction 
on which it is founded. It can never 
be said to be a collateral purpose. 
Bose J., in the aforesaid decision was 
dealing with an oral lease, on an an- 
nual rent of Rs. 9/- which lease, ac- 
cording to him could only be made or 
created by a registered document. The 
learned Judge after quoting from -^ 
Privy Council decision observed as fol- 
lows:— 


Kochuraman Lakshmanan 


“But what are these other means in 
this case? The right claimed is that of 
a landlord under a perpetual lease. 
There is only one way in which a right 
of this nature can be established and 
that is by the production or proof of a 
registered instrument of lease. (1913) 
9 Nag LR 179 merely states that an 


“unregistered document of lease is ad- 
missible for a collateral purpose, and 
it was there used to show that the 


defendant’s possession was permissive. 
In the present case, there is no docu- 
ment at all, and if there had been one, 
the purpose cannot be described a: 
collateral, The object is to establish the 
plaintiffs right to recover a_ specific 
sum of money as rent by the landlord 
that is to establish the very title and 
terms which the law says can be effect- 
ed only bya registered instrument. 
That is not a collateral purpose; nor is 
it collateral transaction. It is the very 
purpose for which the suit was brought 
and the very transaction on which it is 
founded.” 


Basing on this decision, if was strong- 
Iy contended that no evidence could be 
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let in to prove the jural relationship 
of landlord and tenant since it offend- 
ed Section 91 of the Evidence Act, 
that Ex, B-1 was inadmissible in evi- 
dence, and that Section 49 of the 
Registration Act enabled a party to 
use a document compulsorily registr- 
able which had not been registered 
only for a collateral purpose and not 
for the purpose for which it was creat- 
ed. 


1. The observation of Viswanatha 
Iyer J., in 1975 Ker LT 128: (AIR 1976 
Ker 47) reflects a common sense 
approach to questions like this. Certain 
sections of the Transfer of Property 
Act reflect the English concept of pro- 
perty rights and rights and liabilities 
of tenants in England, According to me 
they need a fresh look and a re-articu- 
lation consistent with the concept of 
tenant’s rights now extant in this coun- 
try where the horizons of tenancies 
have considerably expanded in their 
amplitude. To hold that a lease-deed 
executed more than a quarter of cen- 
tury ago should not be looked into for 
the purpose of proving the relationship 
of landiord and tenant will be hard on 
tenants, The approach that documents 
of tenancies are always preceded by 
an oral agreement cannot be said to 
be wrong and I do not see any rea- 
son why such a concept should fail in 
the case of a document compulsorily to 
be registered and should not fail when 
it need not be registered, Even so, the 
submission made under Section 107 of 
the Transfer of Property Act has con- 
siderable force as the law stands today. 
But this case can be decided without 
resolving the dispute highlighted by 
the appellant’s counsel, 


8. That a defendant who admits the 
title of the plaintiff but puts forward 
a derivative title, has to prove such 
title cannot be disputed. Here the 
plaintiff bases his entire case on the 
fact that Ex, B-1 is not registered. The 
question is whether the plaintiff should 
be given a decree on the technical 
plea. The tenant had at the earlist 
opportunity put forward a case based 
on Section 106 of the K. L, R Act, 
That he is entitled to the benefits of 
the section had been found in the ear- 
lier proceedings, which ultimately cul- 
minated in the withdrawal of the ap- 
peals. That the defendant was a Iesses 
of the land is evident from Ex. B-1, 
Ex. B-1 is the certifled copy which the 
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defendant diligently obtained when the 
same was produced by the appellant m 
the earlier case, That this document 
has the imprint of truth about itis 
clear from the fact that the plaintiff 
himself produced it at the earlier op- 
portunity. Section 106 reads thus: 

- “Notwithstanding anything contained 
in this Act, or in any other law, or in 
any contract, or in any order or de- 
cree of court, where on any land leased 
for commercial or industrial purpose, 
the lessee has constructed buildings for 
such commercial or industrial purpose 
before the 20th May, 1967, he shall not 
be liable to be evicted from such land, 
but shall be liable to pay rent under 
the contract of tenancy, and such rent 
shall be liable to be varied every 
twelve years.” 


The special benefit which a tenant is 
entitled to under Section 106 can be 
claimed notwithstanding anything to 
the contrary contained in any law. 
Therefore, the inhibition contained in 
Section 107 of the Transfer of Property 
Act regarding a document of lease re- 
duced to writing which is compulsorily 
registrable but not registered cannot 
govern a case under Section 106 of the 
Land Reforms Act. The relationship of 
landlord and tenant can be proved in 
a case where a person claims benefit 
under Sectiopn 106 of the Act relying 
upon a document which does not satisfy 
the requirements of Section 107 of the 
Transfer of Property Act. I note the 
distinction between the phraseology 
used in Section 106 and Sections 7 and 
Y-A of the K., L. R. Act. While in the 
former, the non obstante clause only 
mentions notwithstanding any law, in 
the latter transfer of property also is 
specifically excluded, Even so, I hold 
that the non obstante clause in this 
case should come to the rescue of the 
respondent. The rigour of Section 107 
of the T. P. Act is sought to be applied 
to defeat the benefit conferred on the 
tenant, Courts have necessarily to act 
in furtherance of the object of legisla- 
tion enacted to ameliorate the weaker 
sections and nof to stifle the object of 
such legislation. This court has held 
that Section 106 of the K. L. R. Act 
cannot violate Section 52 of the T. P, 
Act {vide 1976 Ker LT 919 (FB)), But 
unlike Section 52 of the T. P. Aci, 
there is no public policy behind Sec- 
tion 107. 

§. While considering Section 106 of 
the K. L. R, Act, Section 107 of the 
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Transfer of Property Act has to give 
place. The one is meant to safeguard 
the interests of the tenants, while the 
other is meant to deny the protection, 
When there isa conflict between the 
two, the tenant’s interests should pre- 
vail. I, therefore, hold that Ext. B-l 
can be looked into for the purpose of 
Section 106 of the Kerala Land Re- 
forms Act. The defendant here satisfies 
all the requirements of that section. 
Though the defendant had put forward 
a lease of the year 1933, there is no 
finding by the courts below nor any 
discussion about it. In any case, the 
lease of 1956 evidenced by Ext. B-1 is 
sufficient to give relief to the respon- 
dent. I hold that the respondent is 
entitled to the benefits of Section 106 
of the Kerala Land Reforms Act. 

In the result, I dismiss this Second 


Appeal with costs, 
Appeal dismissed. 
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BALAKRISHNA ERADI, C. J. AND 
G. BALAGANGADHARAN NAIR, J. 


Government of India and another, 
Appellants v. M/s. I, T, H. and Co, and 
others, Respondents. 


W. A. Nos. 245 to 247 and 249 of 
1978, D/- 1-2-1980. 


Telegraph Act (13 of 1885), Sec. 7 — 
Tariffs and charges — Central Govern- 
ment taking decision on 23-10-1970 to 
charge additional rental for stand-by 
equipment provided to subscribers of 
telephones — Department communicat- 
ing decision to subscribers in Jan, 76 
— Demand by Department for addi- 
tional payment retrospectively from 
1970 is without jurisdiction, 


Although the Government of India 
is competent to lay down the’ tariffs 
and fix the rates of rental payable in 
respect of the stand-by equipments 
supplied to the subscribers of tele- 
phones, such fixation will not be effec- 
tive until it is duly made known to 
the public especially when it involves 
an increase in rates, (Para 2) 


Where the decision which was said 
to have been taken by the Central 
Government on 23-10-1970 to charge 
separate rent where a stand-by battery 
was provided, was not made known to 
the subscribers by any mode of com- 
munication or publication to enable 
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them to exercise the option either to 
retain the stand-by equipments and 
meur the liability for the payment of 
additional rental or to give up the said 
facility and surrender the equipments 
to the Department, but they were in- 
formed about the said decision in Janu- 
ary 1976, the subscribers could not be 
retrospectively made liable for pay- 
ment of separate rental from the year 
in which the decision was taken. 
(Para 2) 
T. RB. Govinda Warrier, Central Govt. 
Pleader, for Appellants; M. V. Joseph, 
for Respondents, 


BALAKRISHNA ERADI, C. J.u:— 
These writ appeals arise out of four 
writ petitions, O. P. Nos, 400 of 1976, 
2193 of 1976, 2806 of 1976 and 401 of 
1976, which were jointly heard and 
disposed of by a learned single Judge 
as per the judgment under appeal, The 
appellants before us are the Govern- 
ment of India represented by the 
Director General of Posts and Tele- 
Sraphs Department, New Delhi and the 
District Manager, Telephones, Erna- 
kulam. The respondents in these ap- 
peals aré the owners of four hotels in 
Ernakulam, in whose premises Private 
Manual Battery Exchanges had been 
installed by the Telephone Department 
in or about the year 1967. A stand-by 
battery had also been provided along 
with the P. B. X. Board in the case of 
the petitioners so that even in the 
event of failure of supply of electrical 


energy the telephone system should 
work uninterrupted. It is common 
ground that no separate charge was 


agreed upon or demanded in re- 
spect of the provision of such batte- 
ries during the period 1967 till 
January ' 1976. On 6-1-1976 the 
District Manager, Telephones, Erna- 
kulam (2nd appellant) sent identically 
worded communications to the four 
writ petitioners (respondents here- 
in) stating that the rent hitherto 
charged for the P. B, X. did not in- 
clude the rent for stand-by battery 
and that the petitioners were liable to 
pay extra rent for the battery for the 
period commencing from the year 1970- 
71 at the rate of Rs. 694 per annum. 
A demand was made on the petitioners 
for the payment of the rent for 1970-71 
under the said communication evidenc- 
ed by Ext, P-I, wherein it was also 
added that the balance amount due for 
the subsequent years will be billed 
afterwards, The petitioners came up to 
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this Court challenging the legality of 
the said demand made under Ext. F-1 
Which was followed by the issuance of 
a bill evidenced by Ext. P-2, The 
learned single Judge has quashed the 
impugned demand holding that no such 
demand could be legally made by the 
appelllants with retrospective effect 
from 1970-71 without any previous 
fixation of a separate rent for the pro~ 
vision of the battery. The correctness 
of the said view taken by the learned 
single Judge is challenged by the ap- 
pellants in these appeals. 


2. The learned Central Government 
Pleader appearing on behalf of the ap-~ 
pellants contended before us that 
under the provisions of the Indian 
Telegraphs Act and the Rules framed 
thereunder it was fully competent for 
the Central Government to fix the ren- 
tal for the equipments supplied to the 
telephone subscribers and that it was 
in pursuance of a decision taken by the 
Government of India on 23rd October, 
1970 to charge separate rent in all cases 
where a stand-by battery was provided 
for a P. M. B. X. installation that the 
impugned notices were issued to the 
writ petitioners. On this basis it ìs 
submitted by the learned Central Gov- 
ernment Pleader that no illegality was 
involved in the action taken by the 
2nd appellant as per the impugned 
notices to demand payment by the 
writ petitioners of the additional rental 
that was due in respect of the stand- 
by batteries, We do not find it possible 
to accede to this contention. While it 
may be fully within the competence of 
the Government of India to lay down 
the tariffs and fix the rates of rental 
etc. payable in respect of the installa- 
tions including stand-by equipments 
supplied to the subscribers of tele~ 
phones, such fixation will not be effec- 
tive until it is duly made known to 
the public by some recognised mode 
especially when it involves an increase 
in rates that were till then in vogue, 
There is no case for the Departrnent 
that the decision that is said to have 
been taken in October 1970 was: made 
known to the subscribers by any mode 
of communication or publication. If it 
had been so made known, it would 
have enabled the subscriber to exer~ 
cise the option either to retain the 
stand-by battery and incur the Hability 
for the payment of the additional ren- 
tal or to give up the said facility and 
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surrender the battery to the Depart- 
ment. What actually happened how- 
ever was that it was only for the first 
time when the impugned notices were 
issued in January 1976 that the peti-|. 
tioners were informed about the Depart- 
ment’s decision to charge separate 
rental for the stand-by battery, We 
have no hesitation to agree with the 
learned single Judge that under such 
circumstances the petitioners could not 
be retrospectively made liable for pay- 
ment of separate rental for the battery 
from the year 1970-71 and that the de- 


mands made under the impugned 
notices are hence illegal and without | 
jurisdiction. 


3. It follows from the foregoing 
discussion that these writ appeals are 
devoid of merits and have only to be 
dismissed. We do so, but, in the 
circumstances, without any order as to 
costs, 

Appeals dismissed, 
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GEORGE VADAKKEL, J. 
K. N. Vidhyadharan, Petitioner v, 
The State of Kerala and others, Re- 
spondents. 


O. P. No, 69 of 1978-G, D/- 24-1- 
1980, 


(A) Constitution of India, Art, 299 (1) 
—- Contract not expressed to be made 
by the Governor but by the Govern- 
ment of the State — It is no contract 
at all and cannot be enforced by 
either party, AIR 1967 SC 203, Follow- 
ed. (Para 8) 


(B) Kerala Forest Act (4 of 1962), 
S. 79 — Section enables resort to pro- 
visions of Revenue Recovery Act, 1968, 
only to recover a sum presently due 
and not unliquidated damages. 


(Para 9) 

Cases Referred: Chronological Paras 
ATR 1974 SC 1265 6, 9 
AIR 1967 SC 203 Vi 
AIR 1962 SC 110 7 
AIR 1962 SC 113 7 
AIR 1962 SC 779 7 
K. Sudhakaran; K. K. Babu and 


V. K. Raveendran, for Petitioner; Govt 
Pleader, for Respondents. 

ORDER:— The petitioner participated 
in the auction held on 19-12-1975 of 


the right to collect the residual tree 
growth (fire-wood and timber) from 
EX/IX/C83/80/MRD/RSK . 
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Oil Palm Plantation Coupe No. VIH B 
after making the necessary earnest de- 
posit, His bid was the highest. He also 
complied with the condition that a 
bidder whose bid was knocked down 
should deposit Rs, 10,000/- or one-third 
of the bid amount by making the pay- 
ment as aforesaid on 19-12-1975 itself. 
His bid was confirmed by the 4th re- 
spondent, Conservator of Forests, on 
3-1-1976, and he was informed of that 
on 7-1-1976. Pursuant to the provisions 
governing the sale in the sale notice, 
the petitioner sought for extension of 
time for the payment -of the balance 
amount up ‘to 21-3-1976. According to 
the petitioner time was granted up to 
21-3-1976 as sought for, but according 
to respondents time was extended only 
upto 20-2-1976, On 23-2-1976 there was 
a forest-fire in Coupe No, VIII B men- 
tioned above and according to the peti- 
tioner, as a result thereof many trees 
and much of the residual growth were 
destroyed or damaged. Ext. P-1 is the 
mahazar in that regard. 


2. The petitioner participated in the 
auction sale held by the State of 
Kerala, it is expressed to be made by 
the Government of the State of Kerala, 
Under that agreement which is also 
executed by the petitioner herein, he 
undertook that he shall keep his offer 
firm for a minimum period of three 
months from the date of auction as 
mentioned in the Schedule attached to 
the said agreement, and shall not with- 
draw his offer, He also covenanted 
therein that in default of the aforesaid 
undertaking he agrees to have the part 
value remitted by him at the time of 
the auction forfeited to the Govern- 
ment, and that any loss caused to the 
Government by the resale of the Coupe 
at his risk and loss shall be recover- 
able from him under the provisions of 
the Revenue Recovery Act. Ext. R-2 
agreement further says that in case the 
petitioner fails to execute the formal 
agreement incorporating the terms and 
conditions governing the contract, the 
Government shal] have power and au~- 
thority to recover from the petitioner 
any loss or damage caused to Govern- 
ment by such re-sale as may be deter- 
mined by the Government. It is fur- 
ther, agreed therein that all sums found 
due to the Government under or by 
virtue of Ext. R-2 agreement shall be 
recoverable from the petitioner and his 
properties under the provisions of the 
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Revenue Recovery Act for the time 
being in force, as though such sums 
are arrears of land revenue and in 
such manner as the Government may 
deem fit. 


3. It is the admitted case that the 
transaction did not proceed any fur- 
ther. According to the petitioner he 
submitted a representation dated 1-3- 
1976 referred to in Ext. P-3 reply dated 
9-3-1976 stating that on account of the 
forest-fire he is not in a position to 
execute the formal contract. By Ext. 
P-3 reply the petitioner was informed 
by the Divisional Forest Officer that 
according to the provisions contained in 
Ext. R-2 agreement, the petitioner is 
bound to remit the balance dues and 
execute the agreement for the work. 
Ext, P-3 further says that before the 
execution of the agreement in accord- 
ance with the sale notice and Ext, R-2 
agreement, no complaint in the matter 
can be entertained by his office. The 
petitioner appears to have submitted 
another representation before the Gov- 
ernment, a copy whereof is marked 
herein as Ext. P-4. That representation 
is dated 1-3-1976. By Ext. P-5 com- 
munication the petitioner was informed 
that the request made in Ext. P-4 can- 
not be allowed. In Ext. P-4 the peti- 
tioner had requested that the auction 
in his favour be cancelled as he would 
be heavily damnified by proceeding to 
execute the contract by reason of the 
forest-fire. Ext. P-5 was sent in July, 
1976. 


4. It is the case of the petitioner 
that he received Ext. P-6 proceedings 
of the Divisional Forest Officer dated 
26-12-1977, demanding him to pay a 
sum of Rs, 59,255.48. Ext, P-6 also in- 
formed the petitioner that failing to 
remit the aforesaid amount within 
fifteen days from the date of Ext, P-6 
proceedings as per the countersigned 
chalan which appears to have also been 
sent along with it, proceedings would 
be taken under the provisions of the 
Revenue Recovery Act without further 
notice, It is at this stage that the peti- 
tioner had approached this Court on 
6-1-1978 praying that Ext. P-6 demand 
be quashed by a writ of certiorari. 


5. From the argument advanced by 
the learned counsel for the petitioner, 
it appears that the main grievance of 
the petitioner herein is that the 
endorsement on Ext. P-6 says that 
proceedings would be taken under the 
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provisions of the Kerala Revenue Re- 
covery Act, 1968, to recover the sum 
demanded thereby. At any rate, as 
regards the liability of the petitioner 
for the demand itself or the correct- 
ness of the amount mentioned therein, 
it is not possible for this Court to 
enter a finding. The question for con- 
sideration therefore is as to whether 
the sum mentioned in Ext, P-6 notice 
can be sought to be recovered by the 
respondents under the provisions of the 
Kerala Revenue Recovery Act, 1968. 


6&. It is by now well-settled that “a 
claim for unliquidated damages does 
not give rise to a debt until the lia- 
bility is adjudicated and damages as~ 
sessed by a decree or order of a Court 
or other adjudicatory authority” (see 
Union of India v. Raman Iron Foun- 
dry. AIR 1974 SC 1265). Itis also pos- 
sible that parties to a contract may 
constitute any one of them the ad- 
judicatory authority as regards the ad- 
judication of the liability relating to 
damages. The first question for consi- 
deration therefore is as to whether the 
parties herein have constituted any one 
of the respondents the adjudicatory 
authority as regards the damages aris~ 
ing out of the failure of the petitioner 
to proceed with the execution of the 
contract, Here it is necessary to men- 
tion that on the failure of the r: 
tioner to proceed to execute the formal 
contract, the Coupe in question was re- 
auctioned on several occasions and 
lastly on 29-6-1977. It is on the basis 
that there was a deficiency at the re- 
auction on 29-6-1977 and that re-auc- 
tion was at the risk and loss of the 
petitioner that the amount mentioned 
in Ext. P-6 has been directed to be 
remitted by him. 


7. The learned Government Pleader 
relied on the provision in clause 3 of 
Ext. R-2 agreement to contend for the 
position that the Government has been 
constituted the adjudicatory authority 
in this regard. Under that clause, as 
already indicated, on failure of the 
petitioner to execute the formal agree- 
ment incorporating the terms and con- 
ditions governing the contract, the 
Government shall have power and 
authority ‘to recover from him any loss 
or damage caused to Government by 


such re-sale as may be determined by 


the Government. No doubt, the parties 
purport to have constituted the Gov- 
ernment the adjudicatory authority as 
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regards loss or damage caused to Gov- 
ernment on account of re-sale of the 
Coupe in question. But the further 
question arises as to whether Ext, R-2 


agreement is a contract in. compliance ‘| 


with Article 299 of the Constitution. 
Under that Article, all contracts made 
in the exercise of the executive power 
of the Union or of a State shall be 
expressed to be made by the President, 
or by the Governor of the State, as 
the case may be, and all such con- 
tracts and all assurances of property 
made in the exercise of that power 
shall be executed on behalf of the 
President or the Governor by such 
persons and in such manner as he may 
direct or authorise. The decisions of 
the Supreme Court make it clear that 
what is required under Article 299 is 


# 


not an idle formality and that on the ` 


other hand the provisions contained 
therein are mandatory. In K., P. Chow- 
dhry v. State of M, P. (ATR 1967 SC 
203) it has been pointed out that the 
earlier decisions of that Court concern- 
ing Section 175 (3) of the Government 
of India Act, 1935, corresponding to 
Article 299 of the Constitution, requir- 
ed three conditions to be satisfied be- 
fore a binding contract against the 
Government could arise, The said three 
conditions are: "(i) the contract must 
be expressed to be made by the Gover- 
nor or the Governor-General, (ii) it 
must be executed in writing and, (iii) 
the execution should be by such per- 
sons and in such manner as the Gover- 
nor or the Governor-General might 
direct or authorise”. The decisions re- 
ferred to therein are State of Bihar v. 
Karam Chand Thapar and Brothers 
Ltd, (AIR 1962 Sc 110), Bikhraj Jai- 
puria v. Union of India (AIR 1962 
SC 113), and State of West Bengal v. 
B. K. Mondal, (AIR 1962 SC 779). These 
principles were approvingly referred to 
in K. P. Chowdhry v. State of M. P. 
(AIR 1967 SC 203). Therein the Sup- 
reme Court pointed out that two con- 
sequences follow from the aforesaid 
decisions, The first consequence point- 
ed out is that, “there can be no im- 
plied contract between the Govern- 
ment and another person, the reason 
being that if such implied contracts 
between the Government and another 
person were allowed, they would in 
effect make Article 299 (1) useless”, 


The second consequence mentioned 
therein is that, “if the contract be- 
tween Government and another person 


r 
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is not in full compliance with Article 
299 (1) it would be no contract at all 
and could not be enforced either by 
the Government or by the other per- 


£ son as a contract.” 


8. I am afraid that the second con- 
sequence mentioned above arises mM 
this case and that Ext. R-2 agreement 
cannot be treated as a contract at all 
in so far as it cannot be said that the 
said contract has been in full compli- 
ance with Article 299 (1) of the Con- 
stitution. Though the second part of 
Article 299 (1) which requires that all 
such contracts shall be executed on be- 
half of the President or the Governor 
by such persons and in such manner 
as he may direct or authorise, appears 
to be satisfied so far as Ext. R-2 agree- 
ment is concerned, the first part of 
that Article has not been complied 
with, in that, it is not expressed to be 
made by the Governor but by the 
“Government of the State of Kerala”. 
If that be so, Ext. R-2 is no contract 
at all and cannot be enforced either by 
the Government or by the petitioner. 
The result is, the respondents cannot 
rely on any provision in Ext. R-2 
agreement in support of the contention 
that the Government has been consti- 
tuted the adjudicatory authority as 
regards the loss or damage caused to 
the Government on account of the re- 
sale of the Coupein question by reason 
of the default of the petitioner to exe- 
cute the formal agreement. 

9. Faced with this difficulty, the 
learned Government Pleader sought to 
support the threatened proceedings 
under the Kerala Revenue Recovery 
Act, 1968, by relying on S. 79 of the 
Kerala Forest Act, 1961. Section 79 of 
the said Act reads as follows: 


"79, Recovery of money due to Gov- 
ernment: — All money, other than 
fines, payable to the Government under 
this Act or any rule made thereunder, 
or on account of timber or forest pro- 
duce or of expenses incurred in the 
execution of this Act in respect of tim- 
ber or forest produce or under any 
contract relating to timber or . forest 


produce including any sum recover- 
able thereunder for the breach 
thereof or in consequence of its 
cancellation or under the terms 
of a notice relating to the sale 


of timber or forest produce by auction 
or by invitation of tenders, issued by 
or under the authority of a Divisional 
Forest Officer, and all compensation 
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awarded to the Government under this 
Act may, if not paid when due, be 
recovered under the law for the time 
being in force, as if it were an arrear 
of land revenue.” 


The submission is that under S. 79 all 


Ker, 


- money payable under the terms of a 


notice relating to the sale of timber or 
forest produce by auction or by invi- 
tation of tenders, issued by or under 
the authority of a Divisional Forest 
Officer are recoverable under the provi- 
Sions of the Kerala Revenue Recovery 
Act, 1968..as if the same are an arrear 
of land revenue, According to the learn- 
ed Government Pleader, Ext. R-1 sale 
notice dated 21-11-1975 provides that if 
the bidder defaults to execute the for- 
mal agreement, the bid is liable to be 
cancelled and the Coupe is liable to be 
re-auctioned at the risk and loss of the 
bidder. This provision, may, no doubt, 
enable the respondents to re-auction the 
Coupe and perhaps, would make the 
earlier bidder liable for damages caused 
thereby to the Government, But then 
the question arises as to who is to ad- 
judicate upon the liability for ‘and 
quantum of damages as regards which 
there is no provision in Ext. R-1 sale 
notice. In so far as none of the re 
spondents have been constituted the 
adjudicatory authority in that behalf as 
per Ext. R-1 sale notice, and in so far 
as without such an adjudication it can- 
not be said that the petitioner is liable 
in damages, I do not think that 
Ext. R-1 sale notice is of any assistance 
to contend for the proposition that the 
provisions of the Kerala Revenue Reco- 
very Act, 1968, are attracted to the in- 
stant case. As earlier pointed out the 
law is well settled that ‘a claim for 
unliquidated damages does not give rise 
to a debt until the liability is adjudi- 
cated and damages assessed by a decree 
or order of Court or other adjudicatory 
authority’. (Union of India v, Raman 
Iron Foundry, ATR 1974 SC 1265), Sec- 
tion 79 enables the Government to have 
resort to the provisions of the Kerala 
Revenue Recovery Act, 1968 only to 
recover “all money payable” or in 
other words a sum presently due and 
not unliquidated damages, 


10. No doubt, the petitioner has got 
a larger contention, namely, that the 
property in the firewood and timber in 
the coupe in question has not passed to 
the petitioner in so far as before exe- 
cution of the formal contract the trees 


216 Ker, 


were destroyed by fire and also on the 
ground, according to him, that the 
substratum of the contract does not 
exist, As already indicated in the be- 
ginning of this judgment, it is neither 
possible nor feasible, to decide those 
questions in these proceedings under 
Art. 226 of the Constitution. I make it 
clear that I have not pronounced there- 
on. 


In view of what is stated above, the 
only relief that the petitioner is now 
entitled to, is a declaration that the 
amount mentioned in Ext. P-6 notice 
is not liable to be recovered from the 
petitioner under the provisions of the 
Kerala Revenue Recovery Act, 1968. 
There shall be a declaration to that 
effect. This writ petition is allowed to 
the above extent. There will be no 
order as regards costs. 

Petition allowed. 
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Ummachi Kannummal Mohammed 
Pathummal and others, Appellants v. 
Subramonia Pillai and others, Respon- 
dents. 

E. F. A. No, 11 of 1977, D/- 15-7- 
1980. 

Civil P. C. (5 of 1908), O. 21, R. 63 
(prior to amendment of 1976) — Attach- 
ment raised due to wrong order of the 


Court — Claim suit against order 
allowed — Application for revival of 
attachment — Maintainable notwith- 


Standing lapse of 12 years from passing 
of decree. 


Where the Executing Court wrongly 
raised the attachment of properties and 
the decree-holder was prevented from 
proceeding with the sale of the pro- 
perty, the decree-holder could. when 
his claim suit under O. 21, R. 63, 
against the order for raising the attach- 
ment was allowed. validly move the 
Executing Court even though 12 years 
had elapsed from the date of decree 
and the execution petition was finally 
dismissed to revive the execution appli- 
cation which had been dismissed as a 
consequence of the wrong order. AIR 
1933 Mad 418 (FB) and AIR 1944 Mad 
126, Rel. on. (Paras 2, 3) 


A claim suit fs a continuation of the 
claim proceedings and the decree allow- 
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-Ummachi Kannummal v. Subramonia Pillai 


ing the suit ofthe decree-holder restores 
the attachment from the beginning. It 
follows from this that the dismissal of 
the execution petition is not due tode- 
fault or neglect on the part of the ap- 
licant but for a reason which turned 
out to be untenable, (Para 2) 
Cases Referred: Chronological Paras 
AIR 1944 Mad 12 2 
AIR 1933 Mad 418 : ILR 56 Mad 490 

(FB) 2 


AIR 1921 Cal 101 2 
(1907) 35 Ind App 22 : ILR 35 Cal 

202 2 
(1874) 21 WR 435 2 


P. Sukumaran Nair, for Appellants; 
V. Ramakrishnan, for Respondents. 


VISWANATHA IVER, J.: — The 
decree-holders are the appellants, Their 
application filed as E. P. No, 224 of 
1973. dated 19-7-1973 to proceed with 
the execution taken by them earlier as 
E. P. No. 73 of 1960 has been dismis- 
sed by the lower Court as barred by 
limitation. To understand the dispute 
between the parties it is necessary to 
state the various steps that had been 
taken in execution of this case. The 
trial Court passed a money decree on 
12-2-1955. The appellate decree is 
dated 2-9-1957. On 1-6-1960 the decree- 
holder filed an execution petition which 
contained three prayers: — (1) Warranf 
was prayed for against the second 
defendant (2) and (3). The properties of 
defendants 1 and ? were required to 
be attached and sold for the realisa- 
tion of the decree amount. On 1-12- 
1960 the decree-holder filed an attach- 
ment schedule mentioning the proper- 
ties of the second defendant to be 
attached. The Court passed an order 
on 12-12-1960 to attach, The attachment 
was effected on 20-12-1960. When the 
case was posted for further steps claim 
petition C. M. P. No, 170 of 1961 was 
filed by some strangers against some 
of the properties attached. C. M. P. 
No. 344 of 1961 was filed by another 
stranger against the attachment of some 
other properties. The lower Court 
allowed C. M. P, No. 344 of 1961 first 
on 31-10-1961. The attachment over 
the properties mentioned in that claim 
petition was raised. The other claim 
petition was also allowed on 15-3-1962. 
Then the execution petition was posted 
for further steps. The decree-holder on 
11-8-1962 filed a proclamation schedule 
and also the process for issuing notice 
of proclamation, On 29-8-1962 the Court 
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passed an order calling upon the 
decree-holder to file a statement whe- 
ther this proclamation schedule is pro- 
per in the light of the order dated 
15-3-1962 raising the attachment. 
Though the decree-holder took two ad- 
journments to file the statement, for his 
default in not filing the same, the E.P. 
was dismissed on 9-11-1962. In the 
meanwhile the decree-holder filed two 
suits against the two orders stated above 
raising the attachment of the proper- 
ties, Against the order on C. M. P. 
No, 344 of 1961 he filed O. S. No. 51 of 
1862 and against the other order he 
filed O., S. No. 12.o0f 1963. Both those 
suits were tried together and they were 
allowed by judgment dated 19-7-1966. 
The defendants in those suits respec- 
tively filed appeals A. S. Nos, 37 and 
38 of 1967 before this Court, But, they 
were also dismissed on 23-1-1971, Pend- 
ing the appeals before this Court on 
24-7-1968 the decree-holder filed E, P. 
No. 9 of 1968 to attach and sell the 
properties of the first defendant. That 
was pending when the above appeals 
were disposed of on 23-1-1971. On 19-7- 
1973 the decree-holder filed the pre- 
sent E. P. No, 224 of 1973 in which he 
narrated all the above fact, his filing 
the first E. P. No. 73 of 1960, the order 
thereon and the result of the suits 
which he filed. According to him as a 
result of the decrees vacating the orders 
raising the attachment, the attachment 
continues and therefore the properties 
may be proclaimed for sale and for 
that purpose E. P. No. 73 of 1960 may 
be revived. The main objection of the 
judgment-debtors was that this appli- 
cation being more than 12 years of the 
decree is barred by limitation, The 
lower Court has accepted the same. 
Hence this appeal, 


2. From the narration of the facts 
mentioned above it is clear that the 
Executing Court wrongly raised the 
attachment effected on the properties 
in 1960. The decree-holder had to file 
a suit as provided for under O. 21, 
R. 63 to vacate that order and that he 
could successfully do only with the dis- 
missal of the appeals A. S. Nos. 37 and 
388 of 1967 by this Court on 23-1-1971. 
When the Court passed a wrong order 
and the decree-holder had to resort to 
a remedy provided by law to get the 
order vacated he cannot be penalised 
if the proceedings taken by him take a 
long time and 12 years elapse after the 
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passing of the decree, In such a case it 
is open to the decree-holder to move 
the Executing Court to revive the appli- 
cation which has been dismissed as a 
consequence of the wrong order passed 
by the Executing Court. This is be- 
cause the release from attachment on 
the claim to the attached property 
being ‘allowed is only provisional in 
character and is subject to the result of 
the suit which is allowed to be 
brought under O. 21, R. 63, C.P.C. That 
suit is “simply a form of appeal” and 
the plaint therein is for review of a 
summary decision (see Phulkumari v. 
Ghanshyam (1907) 35 Ind App 22), a 
suit to set aside an order passed on an 
application made to set aside the attach- 
ment (See S. 41, Court-fees Act), and 
from that standpoint, the order for re- 
lease does not put an end to the attach- 
ment so as to leave the claimant free 
to deal with the property as he likes; 
the effect of the decree setting aside 
the order is to maintain uninterrupted 
the attachment originally made. This is 
clear from the judgment of Sir Richard 
Couch, C. J. in Mahomed Warris v, 
Pitambar ((1874) 21 WR 435) followed 
by Mukerjee, Actg. C. J. in  Protap 
Chandra v., Sarat Chandra (AIR 1921 
Cal 101). The observation of Sir Richard 
Couch, C. J. reads thus:— 


“A suit was brought and the plaintiff 
obtained a decree establishing his right, 
namely, a right to attach the property, 
showing that the order for the release 
of the property from attachment was 
improper. The effect of that decree 
must be to revive the attachment, or 
rather not to revive attachment, but to 
set aside the order of release which 
had been made, and therefore to make 
the property still subject to the attach- 
ment, to restore the state of things that 
had been disturbed by the order of re- 
lease,” 


Subramonia | Pillai 


It has also been held in Ramachand- 
rayya v. Nageswara Rao (AIR 1944 Mad 
126) by Somayya, J. that a claim suit 
is a continuation of the claim proceed- 
ings and the decree allowing the suit 
of the decree-holder restores the attach- 
ment from the beginning. It follows 
from. this that the dismissal of the exe- 
cution petition is not due to default or 
neglect on the part of the applicant 
but for a reason which turned out to be 
untenable. One of the first and highest 
duties of all Courts is to take care that 
the act of the Court does no injury to 
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the suitor and it is the duty of the 
‘Court to rectify it. So despite a final 
i dismissal of an execution petition in this 
icase on a day to which it was posted 
as the decree-holder was prevented by 
[the earlier order to proceed with the 
isale of the property attached there was 
Ino fault on his part and it could be 
revived, This principle is clearly ex- 
pressed by Sundaram Chetti, J. in 
T. Sundaramma v. Abdul Khadar 
((1933) ILR 56 Mad 490 at page 503: 
(AIR 1933 Mad 418) (FB) in the fol- 
lowing terms :— 

“The principle of law deducible from 
a long course of decisions seems to be 
that an application for execution which 
has been finally and properly dismissed 
cannot be revived......ccrsccccccseereevers F 
EE E AEA sean seeewene Where an exe- 
cution petition can be deemed to have 
been not finally disposed of and can be 
treated as still pending in the eye of 
law, the subsequent execution apli- 
cation may be treated as one for the 
continuance of the former one, Where 
the former execution application was 
dismissed finally, but for some reason 
(not due to any default or neglect on 
the part of the applicant) which subse- 
quently turned out to be untenable, the 
later execution application would be 
deemed to be one for a revival of the 
former one.” 

3. Then the next question is whether 
there is any time limit to apply for 


revival or continuance. Even if the 
‘residuary Art. 137 applies (it is not 
necessary to finally decide it in this 


case) the decree-holder has come within 
3 years of the final disposal -of the 
appeal filed by the defendants against 
- the decree passed against them in the 
claim suit. So there is no limitation. 
In the result the order of the lower 
Court is set aside and the appeal is 
allowed. 
Appeal allowed. 
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Janki, Appellant v, Govinda Shenoi, 

Respondent. 

S. A. Nos. 919 and 924 of 1977, DI- 
17-3-1980. 

Hindu Succession Act (30 of 1956), 
Sec. 14 (1) and (2) — Testator giving 
right to his widow to reside in family 
house and also to receive some money 
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Janki v. Govinda 


A.L R. 


and paddy — Held, disposition did not 
create any interest in her favour in 


leu of maintenance so as to attract 
either Sec. 14 (1) or 14 (2). s 
(Para i1) 
Cases Referred: Chronological Paras 
AIR 1978 SC 1051 10 
AIR 1977 SC 1944 7,8 
AIR 1971 SC 745 9 


AIR 1970 Ker 284 9 


T. M. Mehalinga Iyer and S. K. 
Brahmanandan, for Appellant M. K. 
Narayana Menon and T, V, Ananthan, 
for Respondent, 


JUDGMENT:— These appeals are at 
the instance of the plaintiff in the suit 
O. S. 358 of 1971 on the file of the 
Munsiff’s Court, Parur which gave rise 
to two appeals before the lower ap 
pellate court, A. S. 31 of 1974 by the 
defendant in the suit and A. S, 33 of 
1974 by the plaintiff in the suit. By 
the decision of the Additional District 
Judge, Parur, disposing of A. S. Nos. 
31 and 33 of 1974 before him, the suit 
filed by the appellant-plaintiff was dis- 
missed, 


2 The plaintiff is the surviving 
widow of late Shri Ramachandra Shenoi 
who died on 7-5-1123. Admittedly there 
was another widow, Satyabhama by 
name, who is no more, It is not clear 
as to when Satyabhama_ died. Shri. 
Ramachandra Shenoi executed Ext, A-1 
will on 28-4-1123 (14-12-1947), The 
question that arises for consideration is 
as to whether the plaintiff-appellant is 
entitled to invoke Section 14 (1) of the 
Hindu Succession Act, 1956 in respect 
of Item I in Ext. A-1 will. The learn- 
ed Munsiff held that she is entitled to 
invoke the same, but only in respect 
of one-half thereof, in so far as late 
Shri Ramachandra Shenoi had two 
wives. The learned Additional District 
Judge took the view that Section 14 (2) 
of that Act governs the case and that, 
therefore, the plaintiff is not entitled 
to invoke Section 14 (1) of the Act 
in respect of the said property. Con- 
sequently, as already stated, the learn- 
ed Additional District Judge dismissed 
the suit, 


3. Ext. A-1 will is a registered will. 
There is no dispute before me as re- 
gards its genuineness. By that docu- 
ment Shri Ramachandra Shenoi be- 
queathed as many as four items of 
immovable properties. He appointed 
Shri Govinda Shenoi, the defendant’s 
father and in his absence, the defen- 
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dant, as the executor under the will. 
I am concerned in this case only with 
the disposition as regards Item No. I, 
on which, it appears, stands the family 
house wherein Shri Ramachandra 
Shenoi and his widows were staying and 
where the plaintiff is even now resid- 
ing. So far as Item No. I in Ext. A-1 
will is concerned the testator provided 
that the same shall be in the posses- 
sion and enjoyment of the executor. It 
was further provided therein that the 
widows can reside in the family house 
on Item I, and if on account of any 
difference of opinion or disagreement 
between the co-widows they could not 
reside amicably in the house, the house 
is to be divided into two and each one 
of the two co-widows was to reside in 
that portion which has been specified 
in Ext A-1 will, Under Ext. A-1 will 
the executor has to pay to each of the 
two co-widows half of the net income 
of the property, Item I, after meeting 
the necessary expenses, but not exceed- 
ing a sum of Rs. 150/-. 

The testator has also provided that 
the legatees to whom some other pro- 
perties which are paddy lands have 
been bequeathed should give the speci- 
fied quantity of paddy to the widows. 
The executor is to collect these paddy- 
payments and pay them over to the 
widows. There is also a provision there- 
in that on the death of any one of the 
widows, the other widow would not 
be entitled to that share of the paddy 
and money which was payable to the 
deceased widow. It has also been 
directed that Item No. I with the house 
thereon is to be divided by metes and 
bounds only after the death of both 
the widows. The provision in Ext. A-I 
will as regards Item No. I after the 
death of both the co-widows is that 
that property is to be divided by metes 
and bounds into eight shares of which 
two shares are to go to the executor 
and each of the other six shares is to 
go to each of the six nephews of the 
testator. (The six nephews mentioned 
above are the children of the testator’s 
brother). The executor has been direct- 
ed under Ext, A-1 will to obtain the 
necessary release deeds as regards deli- 
very of possession of the concerned 
share to the concerned nephew. These, 
in short, constitute the scheme of dis- 
position so far as Item No. I is con- 
cerned. 

å. The first question that arises for 
consideration is as to whether it could 
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be said that Item No. I or any estate 
or interest therein has been allotted to 
the widows in lieu of their mainten- 
ance, The contention before me on be- 
half of the appellant-plaintiff is that 
Item No. I in Ext. A-1 will has been 
allotted to the widows in lieu of their 
maintenance. It is difficult to under- 
stand the disposition as aforesaid as an 
allotment of Item No. I or as creating 
any estate or interest therein in favour 
of the co-widows or any one of them. 
No doubt, they are entitled to have 
certain payments, both money and 
paddy, and it is the executor’s func- 
tion thereunder to collect the money 
and paddy and pay over the same to 
the widows, The right, if at all, is only 
a monetary claim and not any right in 
Item No. I. 


It has been contended before me that 
it was taking into account the hus- 
band’s obligations to maintain the 
wives that the provision has been made 
in Ext. A-1 will as aforesaid. May be 
so, But the question with reference to 
Section 14 (1) of the Act mentioned 
above, is: Can it be said that any re- 
stricted right in respect of the immov- 
able property in Item No, I described 
in Ext. A-1 will, has been allotted or 
bequeathed to the widows so that the 
widows, relying on sub-section (1) of 
Section 14, can claim that they have, 
after the date of coming into force of 
the Act, absolute right therein. This I 
am afraid the plaintiff cannot contend 
in so far as the only right that has 
been conferred by Ext. A-1 will on 
the widows is a right of residence in 
the house. Ext, A-1 will, as already 
pointed out, casts certain obligations on 
the executor to collect money and 
paddy, but the same would not tanta- 
mount to allotment of Item No. I to 
the widows or creation of any estate 
or interest therein in their favour, be 
it in Heu of their maintenance or not. 


5. The argument as aforesaid was 
advanced in answer to the defence 
that sub-section (2) of Section 14 would 
govern this case and not sub-section (1) 
thereof. It was this contention that was 
accepted by the lower appellate court. 
The contention on behalf of the appel- 
lant-plaintiff is that as per the expla- 
nation to Section 14 (1) of the Act: 

“_.. Property” includes both movable 
and immovable property acquired by a 
female Hindu by inheritance or devise, 
or at a partition, or in lieu of main- 
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tenance or arrears of maintenance, or 


by gift from any person, whether a 
relative or not, before, at or after her 
marriage, or by her own skill or exer- 
tion, or by purchase or by prescription, 
or in any oher manner whatsoever, and 
also any such property held by her as 
stridhana immediately before the com- 
mencement of this Act”. 

And the argument is that property ac- 
quired in lieu of maintenance is out- 
side sub-section (2) of Section 14 and 
that, therefore, Section 14 (2) would 
not be attracted to the instant case. In 
the view that I have taken in the pre« 
ceding paragraph that, it cannot be 
said that there was any allotment of 
Item No. I or creation of any estate or 


interest therein in favour of the 
widows, it goes without saying that 
there has been no allotment of any 


property under Ext. A-1 will in favour 
of the widows, be it in lieu of main- 
tenance or otherwise, 

6. Turning to sub-section (2) of 
Section 14 it would be seen: 

“Nothing contained in sub-section (1) 
shall apply to any property acquired 
by way of gift or under a will or any 
other instrument or under a decree or 
order of a civil court or under an 
award where the terms of the gift, 
will or other instrument or the decree, 
order or award prescribe a restricted 
estate in such property.” 

The lower appellate court has taken 
the view that in so far as the only 
right which the appellant-plaintiff gets 
under Ext, A-1 will is a right of resi- 
dence in the family house on the pro~ 
perty and a right to receive paddy and 
money, and in so far as those rights 
arise under a will Section 14 (2) of 
the Act would be attracted to the in- 
stant case. The learned counsel for the 
appellant-plaintiff submits that Section 
14 (2) would not govern this case in 


so far as, according to the learned 
counsel for the appellant-plaintiff, the 
disposition under Ext. A-1 will has 
been made taking into account the 


husband’s pre-existing obligation to 


maintain his wives. 


7. There was some controversy as 
to whether the moral or natural ob- 
ligations, a husband has to maintain 
his wife would prevent him from dis- 
posing of his properties without mak- 
ing any provision in that behalf. This 
question is answered by Mulla in his 
Hindu Law as follows:— 


Janki v, Govinda 


A.I R. 


“The maintenance of a wife by her 
husband is a matter of personal ob- 
ligation arising from the very exis- 
tence of the relationship, and quite in- 
dependent of the possession by the 
husband of any property, ancestral or 
self-acquired, The maintenance being 
a matter of personal obligation, she 
has no claim for maintenance against 
her husband’s property in the hands 
of a transferee from him.” 

(Fourteenth Edition p. 597), 

However, this dispute need not detain 
me any longer; in so far as the hus- 
band has an obligation to maintain his 
wife, whatever be its nature, personal 
or not (see Section 18 of the Hindu 
Adoptions and Maintenance Act, 1956 
whereunder it is a statutory obligation 
on the part of the husband to main~ 
tain his wife), if he, in recognition and 
in lieu of it creates a restricted estate 
in her favour, that estate would, under 
Section 14 (1) of the Act, be.a prox 
perty possessed by her and shall be 
come her absolute property which she 
can hold as full owner thereof there- 
under, This would be so despite such a 
restricted estate is created by way of 
a gift or under a will and in spite of 
the provision in sub-section (2) of Sec- 
tion 14 of the Act which apparently 
provides that a restricted estate so 
created by way of a gift or will of 
any other instrument or under a de~ 
cree or order of a civil court or under 
an award will not be governed by sub- 
section (1) of Section 14 of the Ach 
The Supreme Court has so laid down 
in V, Tulasamma v, Sesha Reddi (AIR 
1977 SC 1944). 

8. The learned counsel for the ap- 
pellant-plaintiff relying on Vadba- 
boyina Tulasamma v Vadbaboyina 
Sesha Reddi (AIR 1977 Sc 1944) sub- 
mits that the distinction as aforesaid 
has not been borne in mind by the 
lower appellate court. The Supreme 
Court in the aforesaid case was con~ 
cerned with the claim ofa widow 
founded on a compromise filed in court 
during proceedings in execution of a 
decree for maintenance. The widow had 
filed an application which was sub- 
sequently registered asa suit. That 
suit was decreed ex parte against the 
defendant therein. It may be noticed 
that the husband died in a state of 
jointness with his step brother and the 
claim for maintenance was against the 
latter, The ex parte decree was put in 
execution by the widow and at that 
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stage the parties settled the matter out 
of Court and that was certified by the 
Executing Court as required under 
Order XXI, Rule 2 of the Code of 
Civil Procedure, 

Under that settlement the widow was 
allotted the .properties that were sche- 


duled to the plaint which gave rise to 
the appeal before the Supreme Court. 
However, the allotment of the seche- 
dule properties as aforesaid in favour 
of the widow was only a restricted 
allotment in that she was. to enjoy 
only a limited interest therein with no 
power of alienation at all, According 
to the terms of the settlement the 
properties were to revert to the plain- 
tiff in the suit after the death of the 
widow. The widow was in enjoyment 
of the properties as aforesaid when the 
Hindu Succession Act, 1956, came into 
force, The widow appears to have sold 
some of the properties. Thereupon- the 
reversioner, relying on the “terms of 
the ‘settlement, filed a suit fora de 
claration that the .alienations made by 
the widow were not binding on him 
and such alienations would be valid 
only till the lifetime of the widow. On 
these facts and in these circumstances 
the Supreme Court, considering the 
ambit and amplitude of the two sub- 
sections of Section 14 of the Act, point- 
out that: j 

“the legislative intendment was that 
sub-section (2) should be . applicable 
only to cases where acquisition of pro- 
: perty is made by a Hindu female for 
the first time without any pre-existing 
right — a kind of acquisition akin to 
one under gift or will. Where, however, 
property is acquired by a Hindu female 
at a partition or in lieu of right of 
maintenance, it is in virtue of a pre- 
existing right and such an acquisition 
would not be within the scope and 
ambit of sub-section (2), even if the 
instrument, decree, order or award al- 
lotting the property prescribes a re 
stricted estate in the property.” 


The same would be the position where 
a husband creates a restricted estate in 
favour of his wife under a will or any 
other document mentioned in sub-sec- 
tion (2) of Section 14, if such restricted 
astate is created by him in lieu of his 
bligation to maintain her. 


9. However, I do not think that the 
ecision relied on by the learned coun- 
el for the appellant-plaintiff. is of 
ny assistance to him in so far as late 


we 
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Shri Ramachandra Shenoi has not 
created any estate under Ext. A-1 will 
in favour of his wives, In that view 
it is not necessary to examine at length 
the decision of the Supreme Court in 
Mst. Karmi y, Amru (AIR 1971 SC 
745 at p. 746), relied on behalf of the 
respondent, Therein that court said as 
follows :— 

“The concurrent finding of the Ist 
Appellate Court as well as the Higb 
Court that the will executed -by Jaimal 
on November 13, 1937, is genuine is a 
finding of fact and the same cannot 
be assailed in this Court. Nihali hav- 
ing succeeded to the properties of Jai~ 
mal on the strength of that will can- 
not claim any rights in those proper- 
ties over and above that given to her 
under that will. The life estate given 
to her under the will cannot become 


an absolute estate under the prov’- 
sions of the Hindu Succession Act, 
Therefore the appellant cannot claim 
any title to the suit properties on the 
basis of the will executed by Nihali 
in her favour.” 

To the same effect is the decision of 


this Court in Kunji Thomman v. 
Meenakshi (AIR 1970 Ker 284 at 
p. 288) wherein the Division Bench 


held as follows: 

“The object of sub-section (2) of 
Section 14 is only to remove the dis- 
ability on Hindu woman imposed by 
law and not to interfere with contracts, 
grants etc., by which a restricted right 
is created in her favour, Sub-section 
(2) is based upon the principle of 
sanctity of contracts and grants, What 
the second defendant consented to take 
under Ext. P-1 is not a woman’s 
estate but an estate for life with a 
vested remainder in favour of others. 
There is nothing on evidence to show 
that the allotment of properties to the 
second defendant ‘was in recognition of 
her legal right for maintenance attach- 


ed to the properties of Vattu Govin- 
dan,” 


(emphasis supplied) 

16. It is also necessary to refer to 
another decision of the Supreme Court 
namely that in G. Appaswami Chettiar 
v. R. Sarangapani Chettiar (AIR 1978 
SC 1051) relied upon on behalf of the 
respondent, The disposition considered 
here was one under a will executed 
by the father. It- was stated therein 
that the daughter could not found a 
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claim under Section 14 (1) of the Act 
in so far as the life estate she got was 
under a will executed by her father. 
Therefore, it was held that Section 
14 (2) of the Act would be applicable 
and the life estate would not be en- 
larged into an absolute estate. 


ii. I have found that there has 
been no disposition of Item No. I or 
creation of any estate or interest there- 
in in favour of the widow in lieu of 
maintenance and the only disposition 
under Ext. A-1 will so far as the ap- 
peliant-plaintiff is concerned is only 
the right given to her thereunder to 
reside in the house and the obligation 
cast upon the executor to pay money 
and paddy to her, For that reason 
alone, Section 14 (1) of the Act would 
not be attracted so far as the claim 
advanced in this case is concerned, 
which is that the appellant-plaintiff has 
an absolue title to Item No. I in Ext. 
A-1 will under Section 14 (1) of the 
Act. In the view as aforesaid the 
learned Additional District Judge is 
correct in dismissing the suit, though 


the reason therefor stated by him, 
namely, that Sec. 14 (2) of the Act 
governs the case is erroneous. 

The Second Appeals fail and are 


dismissed. In the circumstances of the 
case there will be no order as regards 
costs, 

Appeals dismissed. 
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Manuel T, Paikeday, Appellant v. 
Thomas, Respondent, 


A. S. No. 284 of 1979, D/- 22-2-1980. 

(A) Kerala High Courts Act (5 of 
1959), S. 3 — Power of single Judge 
to decide question of court-fee on ap- 
peal, 

The question of court-fee payable 
on a memorandum of appeal is a mat- 
ter of an interlocutory nature within 
the meaning of S.5 ofthe Kerala High 
Courts Act 1958 anda single Judge 
has power to consider and decide the 
question in an appeal which would be 
heərd only by a Division Bench. 

(Para 2) 

(B) Court-fees Act (7 of 1870), S. 52 
»— Court-fee payable on appeal. 

A, the landlord filed an eviction 
petition against tenant B on the ground 
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of arrears of rent. B denied the title 
of A to the property, A had therefore 
to file a regular suit against B or 
title and valued, the relief on the 
market value of the property, Ths 
suit was decreed in favour of A ant 
B preferred an appeal and paid court: 
fee only on the rents due. 


Held that the suit clearly was otr 
title and it was this title that was dis: 
puted, which had now been declarec 
by the decree, The court-fee paid or 
the arrears of rent and not on the 
market value of the property was no 


correct, (Para 3 

P. G. K. Warrier and Mathai M 
Paikeday, for Appellant; Responden 
in Person. 


JUDGMENT :— This appeal has beer 
listed before me on the objection re- 
garding court-fee paid, The court~fee 
paid in the court below was on title 
for Rs. 24,000/-, While court-fee paic 
in appeal is on Rs. 8,342.75, 


2. Heard counsel on both sides anc 
the Government Pleader, The appel- 
lant’s counsel submits that this being 
a Division Bench appeal a single 
Judge has no jurisdiction to hear thi: 
matter, because a decision on court- 
fee amounts toa final decision whick 
can be done only by a Division Bench 
The respondent’s counsel submits that 
the court-fee question is only af 
interlocutory matter and a single Judge 
can hear it. Section 3 of the Higt 
Courts Act enumerates the powers of: 
single Judge. Section 3 (5) is the rele- 
vant provision, which reads: ` 


"3. Powers of single Judge, — The 
powers of the High Court in rela- 
tion to the following matters may be 
exercised by a single Judge, providec 
that the Judge before whom the matter 
is posted for hearing may adjourn il 
for being heard and determined by £ 
Bench of two Judges :—— 

XX XX XX X} 

(5) Any matter of an interlocutory 
character in appeals and other pro 
ceedings.” 


The question for consideration is whe 
ther a decision on court-fee is a deci 
sion on an interlocutory matter or not 
The word ‘interlocutory’ has not beer 
defined either in the Code of Civi 
Procedure or in any other enactments 
In the New Webster’s Dictionary, Col: 
lege Edition, the meaning given is "o 
the nature of, pertaining to, or occur: 
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ring in conversation or dialogue; 
spoken intermediately; as, interlocu- 
tory conversations; interjected into the 
¿main course of speech. Law pronounc- 


ei during the course of an action, as 
a decision or order, not finally deci- 
sive of a case; pertaining to a provi- 
sional decision.” The above meaning 
succinctly projects the meaning of the 
word ‘interlocutory’ for the purpose of 
proceedings in Court; it is enough to 
understand that ‘interlocutory’ means 
at a stage before final: decision. Is a 
decision about  court-fee a decision 
taken at the interlocutory stage or at 
the final stage? I do not think that 
this can admit,of any controversy. An 
appeal ripens into a proceeding cap- 
able of being heard by a competent 
Court only when the necessary court- 
fée is paid. Payment of requisite court- 
fee is a sine qua non for giving life 
and existence for an appeal on the 
file of the court, and that is what is 
to be done at the threshold, So look- 
ed at I have no hesitation to hold that 
a question relating to court-fee is a 
question that falls to be decided at an 
interlocutory stage. The position is 
made clear in the Halsbury’s Laws of 
England, Volume 22, 3rd Edition, at 
page 744, The expression ‘interlocutory 
judgment or order’ is discussed thus: 


“1608. Interlocutory judgment or 
order. An order which does not deal 
with the final rights of the parties, 
but either (1) is made before judg- 
sment and gives no final decision on 
the matters in dispute, butis merely on 
amatter of procedure, or is made after 
judgment, and merely directs how the 
declarations of right already given in 
the final judgment are to be worked 
out, is termed “interlocutory”. An 
interlocutory order, though not con- 
clusive of the main dispute, may be 
(Contd. on Col. 2) 
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the allowed rate of Rs. 50/- per month 


date of decree 
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Interest thereon till date of decrae (16.8.79) 
(ii) Future rent at same rate allowed from date of guit oy 1-3-89 to 


« Interest thereon after decree till date of appeal (1. o. 2 months) 


Ad valorem O. F, thereon ag per Sch. L O. P. Act 
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conclusive as to the subordinate matter 
with which it deals, The phrase “inter- 
locutory judgment” is also used to de- 
scribe a judgment for damages to be 
assessed.” 
I hold that a single Judge has got the, 
power to consider and decide a court- 
fee question in an appeal which could 
be heard only by a Division Bench. 

3. The second question relates to 
the court-fee payable. A rent control 
petition was filed against the appellant 
for eviction, He disputed the title of 
the landlord which necessitated the 
suit out of which the appeal arises, 
The plaintiff had to pay court-fee on 
title at the market value of the pro- 
perty. What is now contended is that 
the appellant will be satisfied with 
the limited decree that he prays for. 
In the appeal memorandum the follow- 
ing statement is seen made under the 
head valuation; 

(For statement see below) 

What is now contended is that the 
subject-matter of the appeal is eject- 
ment on arrears of rent, I do not agree 
with this contention. Under Section 52 
of the Court-fees Act, valuation of the 
cause of action of the suit has to be 
the same as the valuation in the Court 
below. The appellant has taken re- 
course to a lesser valuation to escape 
from the real court-fee payable It is 
not correct to say that the suit has 
been decreed on the basis of arrears 
of rent. Paragraph 11 of the judgment 
reads as follows: 


"Plaintiffs title to the suit property 
is hereby declared. Plaintiff is also 
allowed to realise rent at the rate of 
Rs, 50/- per month, with 6% interest 
from 1-4-1967 till recovery of the pro- 
perty or for a period of 3 years from 
this date whichever is earlier. Since 
the suit is filed due to a direction in 
an order passed in a Rent Control 


(i) As per B relief in the plaint (arrears of rent till date of suit) at 


Rs. 1150/. 
Re. 855/- 


i 


oe Rs. 6275/. 


ii 


Rs. 8280/- 
Cos Ra. 62 75 


Re. 8342.75 


O 3 
wee Rs. 815/- ” 


Fanner n ey) 
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Petition, plaintiff is allowed to recover 
the building on the ground of arrears 


Reliance is placed on the sentence 
“since the suit is filed due to a direc- 
tion in an order passed in a Rent Con- 
trol Petition, plaintiff is allowed to 
recover the building on the ground of 
arrears of rent.” This will not enable 
the appellant to prefer an appeal 
against that decree with the valuation 
shown in the appeal memorandum. It 
was on account of the earlier rent 
control petition that the trial Court 
held that the eviction was granted on 
the ground of arrears of rent in con- 
forming with the provisions of that 
Act. The suit clearly was on title and 
it was this title that was disputed, 
which had now been declared by the 
decree, I therefore hold that the court- 
fee paid is not correct. The appellant 
is given time till 3-3-1980 for payment 
of proper court~fee. 
Order accordingly. 


AIR 1980 KERALA 

V. KHALID, J, 
Karthiyayani Amma, 
Govindan, Respondent, 


224 


Appellant v 


Second Appeal No. 801 of 1979-C, 
D/- 6-2-1980. 

(A) Specific Relief Act (47 of 1963), 
S. 38 — Injunction — Person in posses- 


sion without title, if can maintain a 
suit for injunction against true owner, 
restraining him from disturbing his 
possession, 


A person in possession of immovable 
property can sustain a suit for injunc-~ 
tion against the rightful owner pre- 
venting him from disturbing his posses- 
sion. 


A person in possession can be evict- 


ed only in due process of law. Even 
the rightful owner cannot eject him 
with force. If he cannot be evicted 


with force, he continues to be in 
possession and he can resist invasion 
of his possession by every one including 
the rightful owner. If the rightful 
owner threatens his peaceful posses- 
sion, he can approach Courts of Law 
and pray the equitable relief of in- 
junction to protect his possession, 1964 
Ker LT 468: S. A, No. 721 of 1978-B 
(Ker); AIR 1966 Ker 179; AIR 1966 Ker 
286 and AIR 1968 SC 1165, Rel. on. 
(Para 7) 


axjix/ansieorenAa 
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‘only of 50 cents in extent. The plain 


A.I. R. 


(B) Precedents — Supreme Court 
decision — Obiter dicta and observa- 
tions — Binding nature of, 

It is not permissible nor is it propers 
to read a judgment as a statute. Ser 
tences occurring in a judgment have 
to be read in the proper context, It 
may not be correct to say that casual 
observation in a Supreme Court judg- 
ment or even obiter dicta unconnected 
with the facts of the case under discus- 
sion and not laying down any proposi- 
tion of law have binding force as law 
declared by the Supreme Court under 
Art. 141 of the Constitution. (Consti- 
tution of India, Art. 141), AIR 1975 SC 








































1087, Ref. to. (Para 4) 
Cases Referred: Chronological Paras 
ATR 1980 Ker 40: 1979 Ker LT 766 


(FB) 5 x 
(1978) S. A. No. 721 of 1978-B en) “4 
1976 Ker LT 571 (FB) 6 
AIR 1975 SC 1087 4 
AIR 1974 Ker 100: 1973 Ker LT 937 


5, 6 

1973 Ker LT 983 5 6 
AIR 1972 SC 2299 4 
AIR 1968 SC 1165:1968 Ker LT 
182 4 


AIR 1966 Ker 179 : 1966 Ker LT 1 4 


AIR 1966 Ker 286 : 1966 Ker LT 
333 4 
1964 Ker LT 468 4,5 


Varghese Kalliath and Joseph Vadak- 
kel, for Appellant; P. H. Sankara- 
narayana Iyer, for Respondent. 


JUDGMENT: — Plaintiffs 1 to 3 are 
the appellants. The suit was for a 
declaration of title and possession and 
also for an injunction to restrain the 
defendants from interfering with the 
plaint property and destroying a boun- 
dary (Wada), The trial Court decreed 
the suit declaring that the plaintiffs 
had title and possession over 67 cents 
of plaint schedule property and that 
the plaintiffs were entitled to get the 
wada, which existed on the western 
boundary of the plaint schedule pro- 
perty, restored. In appeal, the Appel- 
late Court set aside the decree an 
judgment of the trial Court, Hence thi 
Second Appeal. 


2. The dispute in this case relate 
fo -17 cents of land which, as per th 
documents of title, forms part of th 
ist defendant’s property which is 1.1 
acres in extent, The plaintiffs have a 
per their documents of title propert 
cas 


tiffs did not have a consistent 


my 


. amendments in the plaint. 


1980 


regarding the extent of the property. 
In the original plaint, the extent of 
the property was shown as. 7 cents. 
Later it became 17. cents by two 
The entire 
property originally belonged’ to ons 
tarwad. By various assignments the 
plaintiffs became entitled to the 50 
cents of land called “(Expression in 
Malayalam omitted — Ed.)” and the 
defendant to a property with an extent 
of 1.17 acres, For the purpose of this 
second appeal, I held that the property 
to which the plaintiffs are entitled as 
per their documents of title to be 50 
cents in extent and that to which the 
Ist defendant is entitled to be 1 acre 
17 cents in extent. In doing so, I con- 
firm, the decree of the Appellate Court 
declining the plea of declarations of 
title claimed by the plaintiffs. 


3. The bone of contention in this 
second appeal relates to the existence 
of a wada at the eastern extremity of 
the property belonging to the Ist 
defendant and the western extremity 
of the property which the plaintiffs 
claimed to be in possession, [ say sO 
advisedly because the claim now put 
forward, as seen in the amended plaint, 
is a claim to 67 cents of property that 
is 17 cents in excess of what is seen 
in the documents of title of the plain- 
tiffs. The learned counsel for the 
respondents strenuously contended 
that the wada was an imaginary bound- 
ary because there was no mention of 
a wada in any document of title, This 


is so, but, from the evidence in this 
case and the findings entered by the 
Courts below, it is possible to infer 


that something like a wada existed on 
the ground at the time the suit was 


filed. There is no evidence in this 
case as to when the wada came into 
existence, Suffice it to say for the 


purpose of this second appeal that a 
wada existed at the time the suit was 
filed. It was contended by the respon 
dents’ counsel that the amended plaint 
had given a go-by to the rase that the 
wada existed in between the plaintiffs 
and defendants’ property. This may 
not be strictly correct because there is 
mention of the existence of the wada 
in the body of the plaint and is the 
Ist schedule attached fo the plaint. 
Be that as it may, if is evident from 
the ist Commissioner’s report, 
has been referred to by the 


Courts 
1980 Ker/15 XI G—27 
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below, that the. wada existed on the 
property. According to the appellants 
the: cause of action for the suit itself 
was the attempt of the defendants to 
demolish this wada. The trial Court 
has found in para 10, last sentence, as 
follows: 


“The mahazar prepared by the 
urgent Commissioner is conclusive to 
show that there was a wada on the 
western side of paradaivaparambu.” 
The Appellate Court has observed as 
follows in para 6 of the judgment: 

“These circumstances establish that 
the wada noted in Exts. C-5 and C-6 
was in existence of the disputed 
boundary line viz., the western boun- 
dary of the disputed 17 cents,” 

The second appeal has to be decided 


with these findings entered by the 
Courts below of the existence of a 
wada between the properties of the 


plaintiffs and the defendants. The trial 
Court found possession with the plain- 
tiffs. The Appellate Court after consi- 
dering the Commissioner’s report held 
as follows :—~ 


“The existence of wada, stated above, 
and the similarity of the nature of 
both the disputed 17 cents and the 
eastern 50 cents are the only two cir- 
cumstances, to support plaintiffs’ claim 
of possession of the disputed 17 cents.” 
The learned Judge proceeded to consi- 
der other circumstances which, ac- 
cording to him, would take away 
the effect of the two circum- 
stances mentioned above. I have 
considered that part of the judgment 
in the context of the evidence in the 
case and the Commissioner’s report. 
I find that the evidence is in favour 
of the plaintiffs’ case that they have 
been in possession of the property 
some time prior to the suit. Though the 
Appellate Judge found that the 50 
cents and the disputed 17 cents were 
similar in nature, concluded by saying 
that the disputed 17 cents of land did 
not form part of paradaivaparambu and 
was not in the possession of the plain- 
tiffs on the date of suit. This finding 
was entered without any evidence. I 
find from the Ist Commissioner’s re- 
port that he had noted the existence 
of the wada and marks of destruction 
of certain portions. The 3rd Commis- 
sioner (second Commissioner's report 
was set aside as per agreement be- 
tween the parties) has not observed 


% 
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the existence of the wada but has 
observed heaps of sand at the place 
where the plaintiffs asserted that 
the wada existed, The Commis- 
sioner’s reports indicate that the 17 
cents were treated as part of the 50 
cents. From these materials, I hold 
that the Appellate Court erred in hold- 
ing that the plaintiffs had no possession 
over the property in dispute, 


4. It is on this finding of posses- 
sion that the second appeal has to be 
disposed of. Notice was issued on the 
following question of law by this 
Court: 


“Even assuming that the plaintiffs 
have failed to prove title to the pro- 
perty, are they not entitled to an in- 
junction on the strength of their 
possession?” 


The question which falls to be decid- 
ed in the case is whether a person in 
‘possession without lawful title can 
sustain an action for injunction against 
a person who has lawful or better 
title. This question was considered by 
Raman Nayar, J., as he then was. in 
Vasudeva Kurup v. Ammini Amma 
(1964 Ker LT 468). It was- held that 
a person in possession could obtain 
protection against all invaders of his 
enjoyment even if the invader be the 
true owner, I .had occasion to consider 
this question in S. A. No. 721 of 1978-B 
and I observed: 


"I am in respectful agreement with 

the proposition of law laid down in 
1964 Ker LT 468. To hold otherwise, 
would be to allow owners asserting 
right and title over the property to 
take the law into their own hands and 
interfere with the peaceable possession 
of persons though trespassers.” 
The above judgment of Raman 
Nayar, J. was considered by a Divi- 
Sion Bench of this Court in Narayanan 
v. Mathai (1966 Ker LT 1): (AIR 1966 
Ker 179) which expressed, no opinion 
on it, but said: 

"The point decided in 1964 Ker LT 
468 has no direct bearing on the ques- 
tion to be decided in the second appeal 
except that possessory title is recognis~ 
ed as the foundation of a claim for 
maintaining one’s possession. (para 18). 
Raman Nayar, J., again spoke in 1966 
Ker LT 333 (337) : (AIR 1966 Ker 286) 
(DB) (N. S. S. case) reiterating what 
he had said earlier. Said the learned 
Judge: 


ti 
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“And the several High Courts are at 
one in holding that a person in posses- 
sion, even if he be a mere trespasser, 
can, on the strength of his possessory 
title, get back possession from any per- 
son, (except the true owner) who dis- 
possesses him, if he brings a suit with- 
in the 12 years limited by law — if 
he brings. it within 6 months under 
S. 9 of the Specific Relief Act he can 
recover possession even from the true 
owner.” 


This decision was confirmed by the 


Supreme Court in N.S. S. Ltd v. 
Rev, Fr. Alexander (1968 Ker LT 
182): (AIR 1968 SC 1165), There was 


some discussion at the bar as to what 
exactly is the correct position of law 
regarding this aspect of the case in the 
context of the observations of the 
Supreme Court in M. K. Setty v. 
M. V. L. Rao (AIR 1972 SC 2299), In 
para 5 of the said judgment occurs the 
following sentence’ 


“The plaintiff can on the strength of 
his possession resist interference from 
persons who have no better title than 
himself to the suit property, Once it is 
accepted, as the trial Court and the 
first Appellate Court have done, that 
the plaintiff was in possession of the 
property ever since 1947 then his 
possession has to be protected as 
against interference by someone who 
is not approved to have a better title 
than himself of the suit property. On 
the findings arrived at by the fact 
finding Courts as regards possession, 
the plaintiff was entitled to the second 
relief asked for by him even if he had 
failed to prove his title satisfactorily.” 
Basing on this observation, it was con- 
tended that the Supreme Court should 
be deemed to have decided that a per- 
son in possession without title could 
successfully resist interference of his 
possession only from persons who had 
no better title, suggesting thereby that 
a person with better title could inter- 
fere with the possession of such a per 
son. With great respect, the above sen- 
tences cannot be read to formulate 
such a position of law. There the 
Supreme Court was considering the 
dispute between two persons who puf 
forward rival titles, but one of them 
alone proved possessory title There 
the defendant's title was not consider- 
ed by the trial Court, the Appellate 
Court or the High Court. The High 
Court dismissed the suit holding that 


ki 
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the plaintiff did not satisfactorily prove 
his title, disregarding the concurrent 
findings of possession by the Courts of 
fact. It was in this context that the 
above observations were made by the 
High Court. It is not permissible nor is 
it proper to read a judgment as a 
statute. Sentences occurring in a judg- 
ment have to be read in the proper 
context, It may not be correct to say 
that casual observation in a Supreme 
Court judgment or even obiter dicta 
unconnected with the facts of the case 
under discussion and not laying down 
any proposition of law have binding 
force as law declared by the Supreme 
Court under Art. 141 of the Consti- 
tution. The Supreme Court itself has 
laid down the guideline how to under- 
stand its judgments and not to tear 
Municipal 
Committee v. Hazara Singh (AIR 1975 
Sc 1087): (1975 Ker LT 275). In my 
view, with utmost respect, the sen- 
tences extracted above do not lay down 
anything different from what has been 
laid down by this Court in the deci- 
sions cited above, 


5. The dictum so laid down fell to 
be considered by two Division Benches 
of this Court in Alavi v. Mohammed- 
kutty Haji (1973 Ker LT 937): (AIR 
1974 Ker 100) and Narayana Menon v. 
Rallandi (1973 Ker LT 983). In 1973 
Ker LT 937: (AIR 1974 Ker 100 
Nambiyar, J., as he then was, refer- 
ring to AIR 1972 SC 2299 observed as 
follows:— 


“We find nothing in these decisions 

to support the broad principle con- 
tended for by the counsel for the re- 
spondents that a person in possession, 
even if it be wrongful, is not entitled 
to an injunction against the true owner 
till his possession is lawfully terminat- 
ed by due process of law.” 
Both the Division Benches approved 
the principles laid down in 1964 Ker 
LT 468 though in those cases the Divi- 
sion Bench was considering the pro- 
priety of a reference under S. 125 (3) 
of the Kerala Land Reforms Act in a 
suit for injunction. 


6. The correctness of the Division 
Bench rulings referred above was 
tested by a Full Bench of the Court 
in Lissy v. Kuttan (1976 Ker LT 571 
(FB). There the Full Bench was con- 
sidering the correctness of the earlier 
decisions whether in a suit for injunc- 
tion also, a reference to the Land Tri- 
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bunal was necessary. The Full Bench 
held that it was necessary since 4a 
question of tenancy was indirectly in- 
volved and this overruled the two ear- 
lier Division Bench decisions. 1973 Ker 
LT 937 and 1973 Ker LT 983. All these 
questions again fell for consideration 


before a Fuller Bench in Kesavan 
Bhat v, Subraya Bhat (1979 Ker LT 
766): (AIR 1980 Ker 40), The Fuller 


Bench has now given its seal of appro- 
val to the principles earlier enunciat- 
ed, The Fuller Bench overruled 1976 
Ker LT 571 and held that the decision 
in 1973 Ker LT 937: (AIR 1974 Ker 
100) and 1973 Ker LT 983 were right- 
ly decided, 


7. The ultimate position, therefore, 
reduces itself to this: Can a person in 
possession without title sustain a suit 
for injunction against the rightful owner 
if he proves possession? Yes. In this 
case, plaintiff is found to be in posses- 
sion. On the finding, he should be 
granted the injunction prayed for. A 
person in possession can be evicted 
only in due process of law. Even the 
rightful owner cannot eject him with 
force. If he cannot be evicted with 
force, he continues to be in possession 
and he can resist invasion of his posses- 
sion by everyone including the right- 
ful owner. If the rightful owner 
threatens his peaceful possession, he 
can approach Courts of Law and pray 
for the equitable relief of injunction to 
protect his possession. 


8. On a consideration of the various 
aspects of the case, I hold that the 
Appellate Court erred in setting aside 
the decree granting injunction to the 
plaintiffs. The question formulated in 
the Second Appeal has therefore to be 
answered in favour of the appellants. 
T allow this Serond Appeal, but, in the 
circumstances of the case, I direct the 
parties to bear their costs. 

Appeal allowed. 
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Kerala Co-operative Societies Act 
(21 of 1969), S. 82 —— Kerala Co-opera- 
tive Societies Rules (1969), R. 68 — 
Appeal against arbitrator’s award ~~ 
Starting point of limitation — Parties 
absent at the time of pronouncement 
of award — Period starts from date of 
communication of award under R. 68, 


The period of limitation of 60 days 
for filing an appeal against an award 
would start running from the date of 
pronouncement of award only where 
the award has been pronounced 
in presence of the parties, but where 
the parties are absent at the time of 
pronouncement and the award is made 
known to the party by communication 
under R. 68, the limitation’ would start 
running from the date of communi- 
cation under R, 68, It is not correct to 
say that the period starts from the 
very date on which the award is pas- 
sed without even knowledge of it to 
the parties, AIR 1980 SC 15, Followed. 

(Para 6) 


It is well established that the mere 
writing of an order or award and 
keeping it in the office file of the 
arbitrator will- not render the award 
effective and it is only when the 
award is made known to the defen- 
dants concerned by some recognised 
mode of communication that it be- 
comes operative. One such well re- 
cognised mode of putting the parties in 
knowledge of the award is to pro- 
nounce it in their presence în open 
Court. If that is not done, the gist of 
the award has to be communicated by 
the arbitrator to the parties by post 
as prescribed by R. 68 of the Co-one~ 
trative Societies Rules. The limitation 
under S, 82 will start running from 
the date the parties 
about the passing of the award. 


(Paras 6. 7) 
Cases Referred: Chronological Paras 
AIR 1980 SC 15 8 
M. Krishnakumar, for Appellants; 


Govt. Pleader, for Respondents, 


BALAKRISHNA ERADY, C. J.: — 
The two writ petitioners in O. P. 
No. 2392 of 1976 are the appellants 


before us. They figured as defendants 
in an arbitration case instituted by the 
second respondent - the Liquidator, 
Puthupally Coir Vyavasaya Co-opera- 
tive Society Limited before the Special 
Officer for Coir, Trivandrum, who had 
been empowered to exercise the powers 
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of a Registrar under the Co-operative 
Societies Act and to function as the 
arbitrator under S..69 of the said Act, 
Subsequently, the case was transferred 
from the file of the Special Officer for 
Coir, Trivandrum to that of the 3rd 
respondent — the Assistant- District 
Industries Officer (Coir) Kayamkulam 
who had also been invested with the 
powers of a Registrar under S, 69 of 
the Act. The arbitrator passed an 
award in the case on “7-11-1974. A 
notice of the award was issued to the 
petitioners under R. 68 of the Kerala 
Co-operative Societies Rules on 20-12- 
1974 and it was actually served on the’ 
petitioners on 30-12-1974. The peti- 
tioners thereafter applied for the grant 


of a certified copy of the award on 
2-1-1975 and the copy was furnished 
to them on 28-1-1975. Producing the 


said certified copy, the petitioners filed 
an appeal before the Kerala Co-opera- 
tive Tribunal, Trivandrum under S. 82 
of the Act on 17-2-1975 together with 
an application praying that the delay, 
if any. in the presentation of the said 
appeal should be condoned. 


2. The Co-operative Tribunal re- 
jected the application for condonation 
of delay by its order Ext, P-1 dated 
28th Feb., 1976. The Tribunal took 


the view that the period of limitation 
of 60 days for filing the appeal pre~ 


scribed by S. 82 of the Act started 
running from the very date on which 
the award was passed by the arbi- 


trator and even after excluding the 
time spent by the petitioners (26 days) 
in getting the certified copy from the 
Office “of the arbitrator there was a 
delay of 16 days in filing the appeal. 
The Tribunal further held that the 
petitioners had not furnished any pro- 
per explanation for the said delay and 
hence the prayer for condonation of 
the delay could not be granted, On this 
reasoning the Tribunal rejected the 
petitioners’ application for condonation 
of the delay in filing the appeal. The 
challenge in the writ petition (O. P. 
No. 2392 of 1976) was directed against 
the order Ext. P-1, 


3. The main ground taken by the 
writ petitioners in the Original Peti- 
tion was that the Co-operative Tribunal 
had committed a manifest error of law 
in thinking that the period of limi- 
tation had to be reckoned from the 
very date on which the award was 
passed by the arbitrator irrespective of 


- trator. 
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whether it had been made known to 
the defendants (petitioners) either by 
its pronouncement in their presence or 
by its being communicated to them. 
The petitioners have made a categorical 
averment in the Original Petition that 
the award was not pronounced by the 
arbitrator in their presence and that 
they came to know about the award 
only on receipt of the notice dated 
20-12-1974 which reached them on 
30-12-1974, 


'4. A counter-affidavit has been filed 
on behalf of the 2nd respondent by 
the present incumbent of the post of 
Liquidation Inspector (Coir) Alleppy 
who is also functioning as the liqui- 
dator of the Puthupally Coir Vyava- 
saya Co-operative Society Limited. 
Therein it has been averred that the 
‘award was pronounced by ‘the arbi-~ 
trator on 7-11-1974, and that the peti- 
tioners were present at the time. The 
source of knowledge of the deponent 
of the counter-affidavit regarding the 
facts submitted therein is mentioned in 
para 1 as follows: 


“I am conversant with the facts of 
this case as revealed from the relevant 
records.” 


It is not contended before us that. the 
deponent of the counter-affidavit was 
functioning as the liquidator of the co- 
operative society in question at the 
relevant point of time when the arbi- 
tration case was decided by the arbi- 
He could not therefore have 
any personal knowledge as to the 
presence or otherwise of the petitioners 
before the arbitrator at the time of 
pronouncement of the award. The files 
produced by the Government Pleader 


no doubt show that on 7-11-1974 an. 


application had been filed before the 
arbitrator by the writ petitioners pray- 
ing for the grant of an opportunity to 
them to produce certain documents 
and adduce some additional evidence. 
There is a reference in the penultimate 
paragraph of the award to the said re 
quest made by the defendants (writ 
petitioners) and it is stated by the 
arbitrator that he had rejected that 
request. These facts would however 
only show that at some stage of the 
proceedings before the arbitrator on 
7-11-1974 the petitioners were . present. 
Whether they continued to be present 
before the arbitrator at.the time when 
the award was actually pronounced 
cannot be satisfactorily determined 
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with reference to the files produced 


before us, 


5. The learned single Judge dismiss- 
ed the writ petition on the short 
ground that no interference was called 
for with the order passed by the Co- 
operative Tribunal on the basis of the 
finding of fact arrived at by it thatthe 
petitioners had failed to furnish a 
Satisfactory explanation for the delay. 


6. In our opinion, there is force in 
the contention urged by the counsel 
for the petitioners that any question of 
condonation of delay would arise in the 
case only in case the presentation of 
She appeal- was found to be beyond the 
period of 60 days prescribed by S. 82 
of the Act, and this would depend on 
whether the period of limitation is to 
be reckoned from the date of passing 
of the award itself or only from the 
date on which the award was made 
known to the defendants either by its 
being pronounced in their presence oF 


by its being communicated to them. 
With respect, owe consider that the 
omission to deal with the aforesaid 


point has vitiated the judgment of the 
learned single Judge, It is now well 
established that the mere writing of 
an order or award and keeping it in 
the file or office of the arbitrator will 
not render the award effective and it is 
only when the award is made known 
to the defendants concerned by some 
recognised mode-of communication that 
it becomes operative. One such well 
recognised mode of putting the parties 
in knowledge of the award is to pro- 
nounce it in their presence in open 
Court, If that is not done, the gist of 
the award has to be communicated by 
arbitrator to the defendants by post as 


prescribed by R. 68 of the Co-opera- 


tive Societies Rules. The date of pro- 
nouncement of the award inthe presence 
of the parties or the date of commu- 
nication of the gist of the award te 
the parties under R. 68 alone would 
constitute the starting point of limi 
tation for filing an appeal under S. 82 
of the Act. The recent pronouncement 
of the Supreme Court in Asstt, Trans- 
port Commr., Lucknow v. Nand Singh 
(AIR 1980 SC 15) is clear authority for 
this position, 


7. Since the Tribunal has approach- 
ed the case on a misconception — that 
limitation started running against the 
defendants from 7-11-1974 itself irre- 
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spective of any question as to whether 
they had knowledge of the award on 
that date, it hds not conducted any 
investigation into the question as to 
whether the defendants (petitioners) 
were present before the arbitrator at 
the time of pronouncement of the 
award, We consider that this crucial 
question has to be gone into and 
determined by the Tribunal before it 
can be said whether the appeal filed by 
the petitioners was barred by time. As 
already observed by us, the materials 
available on the files produced before 
us by the Government Pleader are not 
sufficient to enable us to satisfactorily 
determine the aforesaid question of 
fact. In the circumstances we consider 
it necessary to remit the case back to 
the Co-op. Tribunal for fresh deter- 
mination of the question as to whe- 
ther the appeal was presented by the 
petitioners beyond the period of sixty 
days prescribed by S. 82, such period 
being calculated in the manner as indi- 
cated above, namely, commencing from 
the date on which the petitioners had 


knowledge about the passing of the 
award. 

8. The judgment of fhe learned 
single Judge will stand set aside and 


the order Ext. P-1 will stand quashed. 


The Writ Appeal is disposed of with 
fhe aforesaid direction given fo fhe 


Tribunal to which the case will stand 

remanded, The parties will bear their 

respective costs in this appeal. l 
Appeal allowed. 
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"Court of limited jurisdiction” are not 
restricted to Courts other than Civil 
Courts. AIR 1978 Cal 440, Dissented 
from, (Constitution of India, Art, 133 {1)). 


The Parliament’s object in introduc- 
ing Explanation VIII was to remove the 
anomaly and to render the principle of 
res judicata more effective by providing 
that the prior decision rendered on the 
issue concerned by a court of limited 
jurisdiction competent to decide such 
issue shall operate as res judicata in a 
subsequent suit notwithstanding that such 
court of limited jurisdiction was not 
competent to try such subsequent suit. In 
such case it cannot be said that the ex- 
pression “court of limited jurisdiction” 
signifies courts other than ordinary courts 
of civil judicature such as revenue courts, 
land acquisition courts, insolvency courts, 
probate courts etc. The expression “a 
Court of limited jurisdiction” is wide 


enough to include a Court whose 
jurisdiction is subject to a pecuniary 
limitation and it will not be right 
to interpret the said expression as 


connoting only courts other than ordi- 
nary Civil Courts. Such a narrow and 
restricted interpretation is not warrant- 
ed by the words used by the Parliament. 
The object and purpose underlying 
the introduction of Explanation VIII was 
much wide, namely, to render the prin- 
ciple of res judicata fully effective so that 
issues heard and finally decided between 
the parties to an action by any Court 
competent to decide such issues should 
not be allowed to be reagitated by such 
parties or persons claiming through 
them in a subsequent litigation. AIR 1978 
Cal 440, Dissented from. (Paras 6, 7) 


It is true that while adding Explanation 
VIII Parliament has not deleted from the 
main body of the section the words ‘in 
a Court competent to try such subse- 
quent suit or the suit in which such 
issue has been subsequently raised” The 
retention of those words in the main 
body of the section doés provide room 
for the argument that only a restricted 
interpretation should be given to Ex- 
planation VIET. The correct mode of in- 
terpretation is to read the section in 
combination and harmony with Explana- 
tion VIII The result that flows from 
such an interpretation is that a decision 
on an issue heard and finally decided by 
a Court of limited jurisdiction (which 
expression will include a Court of limit- 
ed pecuniary jurisdiction) will operate 
as res judicata in a subsequent suit not- 


~e 


t 


t 
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withstanding that such Court of limited 
jurisdiction was not competent to try 
such subsequent suit, 

Further, the question involved in the 
decision is not a substantial question of 
law to be decided by the Supreme Court. 

(Para 13) 
Cases Referred : Chronological Paras 
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V. Bhaskaran Nambiar, C. R, Natara- 
jan, M. K. Ananthakrishnan, R. Bhas- 
karan and H. Sivaram, for Appellants; 
A. Achuthan Nambiar, T. P. Kelu Nam- 
biar and P. V. Madhavan Nambiar, for 
Respondent Nos. 1, 3 to 5. 


BALAKRISHNA ERADI, C. J.:— The 
plaintiffs in O. S. No. 37 of 1973 on the 


_ file of the Subordinate Judge’s Court, 


Tellicherry are the appellants in this 
appeal. They instituted the suit for par- 
tition and recovery of possession of 10/14, 
Shares in the plaint B schedule proper- 
ties on the basis that they belonged to 
an undivided tavazhy consisting of the 
plaintiffs and the defendants. The de- 
fendants contended that items Nos. 1 and 
2 of the Plaint B schedule alone belonged 
to the tavazhy and are available for par~ 
tition and that the remaining items in- 
cluded in the plaint B schedule are the 
separate acquisitions and that the tavazhy 
has no right, title or interest in the rest 
of the properties included in the plaint 
B schedule. It was also contended by 
the defendants that the plaintiffs are 
barred by res judicata from putting for- 
ward the plea that plaint items Nos. 3 
to 15 are tavazhy properties by reason 
of the decision rendered by the Mun- 
siffs Court Koothuparamba in O. S. 
No. 149 of 1961, as per the judgment and 
decree evidenced by Exts. B3 and B 2, 
that only plaint B schedule items Nos. 1 
and 2 belonged to the tavazhy and that 
the remaining items included in the 
plaint schedule are not tavazhy pro- 
perties. 


2. The lower Court upheld the con- 
tention put forward by the defendants 
that Exts. B2 and B3 operate as res 
judicata against the plaintiffs in respect 
of the claim for partition of plaint items 
Nos, 3 to 14. On the merits also the court 
below found that what is available for 
partition as the common asset belonging 
to the tavazhy is only the tenancy right 
in plaint B schedule items Nos. 1 and 2 
inclusive of the house situated therein and 
that the remaining items Nos. 3 to 14 of 
the plaint B schedule do -not belong to 


P. V. N. Devoki Amma v. P. V. N. Kunhi Raman 


Ker, 231 


the tavazhy. Accordingly, the plain- 
tiffs were granted a preliminary decree 
for partition and separate possession of 
10/14 shares in items Nos. 1 and 2 of the 
plaint B schedule only, with propor- 
tionate share of profits from the same 
for three years prior to the institution 
of the suit, and future mesne profits. 


3. The correctness of the aforesaid con- 
clusions recorded by the Court below is 
challenged by the appellants in this 
appeal. 


4. The plaintiffs have claimed a par- 
tition of the properties included in the 
plaint B schedule on the allegation that 
they belonged to the tavazhy of one 
Mathu Amma, wife of Chandu Nair. 
Mathu Amma had seven children — six 
sons and one daughter. Two of the sons, 
namely, Kammaran and Sankaran, are 
no more. Defendants Nos. 1 to 4 are 
the remaining four sons and the ist 
plaintiff Devaki Amma is the daughter 
of Mathu Amma. Plaintiffs Nos. 2 to 7 
are the children of Devaki Amma and 
plaintiffs Nos. 8 to 10 are her grand- 
children through the 2nd plaintiff. 

5. O. S. No. 149 of 1961 of the Mun- 
siffs Court, Koothuparamba was a suit 
instituted by the ist plaintiff and her 
children (plaintiffs Nos. 2 to 7) along 
with another son of the Ist plaintiff by 
name Ravichandran, who has since died, 
against the present defendants Nos. 1 to 
4 for recovery of a sum of Rs. 125/- by 
way of maintenance from out of the pre- 
sent plaint B schedule properties on the 
allegation that those properties belonged 
to the tavazhy and the plaintiffs are 
entitled to get a decree for maintenance 
charged on those properties. The defen- 
dants contended in that suit that except- 
ing for the present plaint B schedule 


‘items Nos. 1 and 2 (which were plaint 


items Nos. 1 and 2 in the earlier suit 
also) the remaining items did not belong 
to the tavazhy and hence the plaintiffs 
were not entitled to any decree for 
maintenance charged on those _ items. 
Issue No. 1 raised in that suit was “whe- 
ther plaint items 3 to 12 belonged to the 
tavazhy”? The parties adduced oral 
and documentary evidence in respect of 
the said question and after.a detailed 
consideration of such evidence the Mun- 
siff’s Court held in the judgment Ext. B3 
that plaint items Nos, 3 to 12 (corres- 
ponding to items Nos. 3 to 14 of the 
plaint B schedule in the present suit) did 
not belong to the tavazhy of the plain- 
tiffs and the defendants. The question 
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is whether the said decision rendered by 
the Munsiff’s Court would operate as res 
judicata against the plaintiffs in the pre- 
sent suit for partition of the properties 
instituted in the Subordinate Judge's 
Court, Tellicherry, 


6. On behalf of the PPE N it is 
contended that since the Munsiff’s Court, 
Koothuparamba, which rendered the 
judgment evidenced by Ext. B 3, was not 
competent to entertain and try the suit 
now instituted for the relief of partition 
of the plaint schedule properties, the 
principle of res judicata embodied in 
Section 11, C. P. C., does not get attract- 
ed to the case. This agrument, however, 
overlooks the provision inserted into the 
section as Explanation VII which was 
newly added by the Civil. Procedure 
Code (Amendment) Act 104 of 1976. 
Under Section 97 (3) of the amending 
Act the provisions of Section 11 as 
amended by the said Act will govern 
every suit, proceeding, appeal or applica- 
tion, pending at the commencement of 
the amending Act or instituted or filed 
after such commencement. The. present 
appeal has, therefore, to be decided in 
accordance with the amended provisions 
of Section 11. Explanation VIII to Sec- 
tion 11 added by the amending Act is in 
the following terms :— 


“An issue heard and finally decided by 
a Court of limited jurisdiction, compe- 
tent to decide such issue, shall operate 
as res judicata in a subsequent suit, not- 
withstanding that such Court of limited 
jurisdiction was not competent to try 
such subsequent suit or the suit in which 
such issue has been subsequently raised”. 
Tt appears to us that the intention of the 
Parliament in introducing the Exvlana- 
tion was to widen the scope of Sec. 11 
by relaxing the condition or limitation 
that the earlier decision on the issue con- 
cerned should have been rendered by a 
court competent to try the subsequent 
suit, such relaxation being limited to 
cases where the earlier decision had 
been rendered by courts of limited 
jurisdiction which were fully competent 
to decide such. issue. It is a notorious 
fact that the wholesome principle of res 


judicata embodied in the’ ‘section as it 
originally stood was being successfully 
circumverited by the simple process of 


reagitating the same issue by so framing 
the subsequent suit as to take it out of 
the pecuniary jurisdiction of the Court 
which tried the earlier suif, 
easily be done by the inclusion of addi- 
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tional properties or reliefs in the subse- 
quent- suit. The result was that the 
object and purpose underlying the rule 
of res judicata could to a large extent, 
be easily nullified, It appears te us mani- 
fest that the Parliament’s object in in- 
troducing -Explanation VIII was to re- 
move this anomaly and to render the 
principle of res judicata more effective 
by providing that the prior decision ren- 
dered on the issue concerned by a Court’ 
of limited jurisdiction competent to deci- 


H 


de such issue shall- operate as res judi- 


cata in a subsequent suit notwithstand- 
ing that such Court of limited jurisdic- 
tion was not competent to try such sub- 
sequent suit. 


7. It was strongly contended before 
us On behalf of the appellants that the 
expression “Court of limited jurisdiction”| ` 
signifies Courts other than ordinary 
Courts of civil judicature such as revenue 
Courts, land acquisition Courts, insol- 
vency Courts, probate Courts etc. In sup- 
port of this contention counsel for tha 
appellants relied strongly on the deci- 
sion of a Division Bench of the Calcutta 
High Court in Nabin Majhi v. Tela Majhi, 
AIR 1978 Cal 440. In that decision the 
season Judges have observed as fol- 
OWS :— 


“What is then the meaning of the ex- 
pression “a Court of limited jurisdic- 
tion”? In our view, Courts of limited — 
jurisdiction are Courts other than the 
ordinary Civil Courts. These Courts are 
Revenue Courts, Land Acquisition Courts, 


Administrative Courts, Insolvency Courts, 


Guardianship Courts, Probate Courts ete. 
These Courts are to try certain specific 
matters and in that sense they may be 
said to be Courts of limited jurisdiction. 
These Courts are also Courts of exclusive 
jurisdiction in respect of the matters 
they ‘are to try. The decisions of such 
Courts operated as res judicata in sub- 
sequent suits not by virtue of Section 11 
but on the general principles of res judi- 
cata. By enacting Explanation VIII, the 
legislature brought the decisions of such 
Courts within the purview of Section 11. 
In other words, it is not necessary now 
to apply the general principles of res 
judicata, but in view of Explanation VIII 
the decisions of the Courts of limited 
jurisdiction or exclusive jurisdiction will 
operate as res judicata in subsequent 
suits under Section 11. The general prin- 
ciples of res judicata would apply where 
the former proceeding is not a suit but 
Section 11 would only apply where the 


-cided by a Court of limited 


E 
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two proceedings are suits. Under Ex- 
planation VIII, the provision of Sec, 11 
will apply to the subsequent suit when 
an issue has been heard and finally de- 
jurisdiction 
in a former proceeding. There is a clear 
indication in that regard in Explanation 
VITI, for it does not say that the decision 
of an issue by a Court of limited juris- 
diction has to be made in a former suit. 
This is also an indication that Explana- 
tion VIII does not contemplate that the 
two proceedings must be suits, but as 
stated already, the decision has been 
given in a former proceeding by a Court 
of limited jurisdiction and not in a 
former suit. This excludes any argu- 
ment that Explanation VIII has remov- 
ed the condition of competency of the 
former Court finally deciding a suit or 
subsequent suit. So 
where both the former and the subse- 
quent proceedings are suits, to invoke 
the bar of res judicata the condition as 
to the competency of the former Court 
to try the subsequent suit must be ful- 
filled. If the former Court is not com~ 
petent to try the subsequent suit for 
want of pecuniary jurisdiction, Section 11 
will not apply. In these circumstances, 
we are unable to accept the contention 
made on behalf of the appellant that the 
finding of the learned Munsif in the 
former suit that there was a previous 
partition operates as res judicata in the 
present suit for partition instituted in 
the Court of the Subordinate Judge, for 
the learned Munsif is not competent: to 
try the present suit”, 


With respect, we do not find it possible 


“ Ito accept the aforesaid view as correct. 


w 


In our opinion, the expression “a Court 
of limited jurisdiction” is wide enough 
to include a Court whose 
subject to a pecuniary limitation and it 
will not be right to interpret the said 
expression as connoting only Courts 
other than ordinary Civil Courts. Such 
a narrow and restricted interpretation is 
not warranted by the words used by the 
Parliament. The statement of objects and 
reasons for the bill which was subsequent- 
ly enacted as amending act 104 of 1976 
and the report of the joint select Com- 
mittee, which effected some substantial 
changes in the bill as originally drafted, 
make it abundantly clear that the inten- 
tion underlying the introduction of 
Explanation VIII was that the deci- 
sions of the Courts of limited jurisdiction 
jshould operate as res judicata in a sub- 


sequent suit although the Court of limit- ` 
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ed jurisdiction may not be competent to 
try such subsequent suit, With respect, 
we are unable to agree with the view 
expressed by the Division Bench of the 
Calcutta High Court that by enacting 
Explanation VIII the intention of Parlia- 
ment was only to bring the decisions of 
courts other than ordinary Civil Courts, 
such as revenue Courts, land acquisition 
Courts, insolvency Courts etc. within the 
purview of Section 11. In our opinion,; 
the object and purpose underlying the 
introduction of Explanation VII was 
much wider, namely, to render the prin- 
ciple of res judicata fully effective so 
that issues heard and finally decided be- 
tween the parties to an action by any 
Court competent to decide such issues] 
should not be allowed to be reagitated 
by such parties or persons claiming 
through them in a subsequent litigation. 

8. It is true that while adding Expla- 
nation VIII Parliament has not deleted 
from the main body of the section the 
words “in a Court competent to try such 
subsequent suit or the suit in which such 
issue has been subsequently raised”. 


The retention of those words in the; 
main body of the section does provide 
room for the argument that only a rest- 
ricted interpretation should be given to 
Explanation VIII. We are, however, of | 
opinion that the correct mode of inter-| 
pretation is to read the section in ome 
bination and harmony with ge dean 
VII. The result that flows from such! 
an interpretation is that a decision on ani 
issue heard and finally decided by a! 
Court of limited jurisdiction (which ex-! 
pression will include a Court of limited 
pecuniary jurisdiction) will operate asi 
res judicata in a subsequent suit not- 
withstanding that such Court of limited 
jurisdiction was not competent to try 
such subsequent suit. This, according to 
us, is the true effect of the amended 
provisions of Section 11 read along with 
Explanation VIII thereto. 


9. In the light of what is stated above, 
it must follow that the finding entered 
by the Munsiff’s Court in the judgment 
Ext. B3 that only plaint items Nos. 1 and 
2 belonged to the tavazhy operates as 
res judicata against the plaintiffs so as 
to. debar them from contending that the 
remaining items included in the plaint 
B schedule are tavazhy properties in re- 
spect of which a partition can be claimed 
by them. The conclusion recorded by 
the. lower .Court that Ext. B3 operates as 
res judicata against -the plaintiffs is, 
therefore, perfectly correct and sound, 
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10. In view of the conclusion reached 
by us on the question of res judicata it 
is unnecessary for us to consider whe- 
ther the Court below was right in hold- 
ing on the merits that plaint items Num- 
bers 3 to 14 did not belong to the tavazhy. 


11. The judgment and decree of the 
Court below are accordingly confirmed 
and this appeal is dismissed with costs, 


12. Immediately after the pronounce- 
ment of the judgment the learned ad- 
vocate appearing on behalf of the appel- 
lants orally prayed for the grant of a 
certificate under Article 133 (1) of the 
Constitution. This request will be con- 
sidered after the reopening of the High 
Court, for which purpose the appeal will 
be posted before the Division Bench at 
1.30 P. M. on 3rd June, 1980, 


(3-6-1980) 

13. Heard counsel, We do not consi- 
der this a fit case for the grant of a cer- 
tificate under Article 133 (1) of the Con- 
stitution since this case does not involve 
any substantial question of law of gener- 
al importance on which a pronouncement 
by the Supreme Court is needed. The 
prayer for the grant of the certificate is, 
therefore, disallowed, 

Order accordingly. 
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Krishnan, Petitioner ov. Dorarajan 
Chettiar, Respondent, 

C. R. P. No. 2308 of 1979-B, D/- 12-9~ 
1980. 


Civil P. C. (5 of 1908), Sections 145, 151 
— Execution case — Security bond ex- 
ecuted though there was no order of 
Court, a cOndition precedent — Still, 
bond can be made enforceable under in- 
herent powers of Court. 


Where in an execution case at the time 
of attachment by Amin of Court a secu- 
rity bond was executed by A, undertak- 
ing subsequent delivery of attached pro- 
perty viz. crops, even if the bond did 
not fulfil the condition under Section 145, 
as being not executed under the orders 
of the Court, it would be enforceable 
against A, under inherent powers of the 
Court, Even though, the security bond 
may not fall. strictly within the four 
corners of Section 145, the Court has 


IX/JX/E864/80/AMG 


Krishnan v. Dorarajan 


A.I. R. 


general jurisdiction over the subject 
matter involved and therefore, the bond 
can be enforced in exercise of the in- 
herent powers of the Court. (Case law 
discussed). (Paras 5, 6) 


Cases Referred : Chrenological Paras 


AIR 1967 SC 1080 

AIR 1956 Mad 201 

AIR 1952 Trav. Co, 237 

AIR 1943 PC 189: 1943 All LJ 603 
AIR 1936 Mad 990 

AIR 1935 All 768: 1935 All LJ 1000 
AIR 1933 All 385: 1933 All LJ 579 


AIR 1919 PC 55: ILR 42 AN 158:18 A 
LJ 263 
(1875) 2 Ind App 219 (PC) 
20 Trav. LJ 505 
23 Cochin 408 
P. N. K. Achan, K. Vijayan, N. N.- 
Sugunapalan, for Petitioner, M. A. T, 
Pai and M., C. Gopi, for Respondent. 


AMADA Dan mom cn 


ORDER :— The revision petitioners 
are the respondents in E, A. No. 223 of 
1979 in O. S. No, 299 of 1972, of the 
Munsiff’s Court, Chittur. In execution of 
the decree in the above suit, as per E. P. 
No. 98 of 1979, an item of paddy field 
along with the crops standing thereon, 
was attached by RW-1, Amin, as per 
orders of the Court. After attachment 
the Amin entrusted the crops to the pre- 
sent petitioners and one Manikkan on 
their executing a bond dated 16-3-1979. 
Under the terms of the bond the execu- 
tants undertook to look after the crops 
and to deliver over the property without 
any damage to the crops as and when 
required by the Court. In default of do- 
ing so, they undertook to deposit an 
amount of Rs. 3,450/- or such amounts as 
the Court would direct them to deposit 
towards the value of the crops. E. A, 
No. 223 of 1979 was filed by the decree- 
holder on 24-3-1979 alleging that. the 
present petitioners and the judgment- 
debtor together harvested the crops and 
removed the same. The decree-holder, 
therefore, requested the Court to issue 
directions to the kychitdars to deposit 
the value of the crops as per the kychit, 
and if default is made, to recover the 
amount by arrest and detention of the 
petitioners. The petitioners filed objec- 
tions to the above motion. They denied 
that the crops were entrusted to. them 
by the Amin. The property is close to 
their own residence and the Amin made 
them sign in the document only as per- 
sons present at the time of attachment, 
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The petitioners were illiterate coolies 
and as such they did not know the con- 
tents. They denied their liability to pay 
any amount under the bond. In support 
of the contention they examined them- 
selves as RW-2 and RW-3 and also the 
Amin as RW-1. The Amin, as RW-1, de- 
posed to the fact of attachment and the 
entrustment of the crops on kychit to the 
petitioners, The petitioners as RWs 2 and 
3 denied that they knew the contents of 
the document. They, however, admitted 
their signature. According to RW-2, he 
knew only to write his signature and did 
not know to read and write. RW-3 stat- 
ed in his evidence that he is illiterate 
and that he put only his thumb impres- 
sion. 


2. The learned Munsiff, however, held, 
that the petitioners put their signature 
knowing the contents of the document. 
Reference is made to E, A. No. 191 of 
1979. That was a petition filed by the 
petitioners prior to the present proceed- 
ings, wherein they contended that the 
crops in the property entrusted to them 
on kychit had been taken away by some 
strangers without their knowledge. The 
admission in that petition regarding exe- 
cution of the kychit, according to the ex- 
ecuting court, belies the contention now 
put forward, that the petitioners were 
not aware of the contents of the docu- 
ment. The Court, therefore, overruled 
the objection, and, held that the peti- 
tioners, as also the first kychitdar, were 
liable to deposit the amount mentioned 
in the bond. It is this order that is chal- 
lenged by the petitioners in this revision 
petition. 


3. The contention, that the petitioners 
were not aware that the document they 
signed is a bond containing an undertak- 
ing to pay the amount mentioned there- 
in, cannot be sustained. It is no doubt 
true, that the evidence in the case may 
show that the second executant, who is 
the second petitioner here, is illiterate. 
But, the Amin, as RW-1, has categorical- 
ly stated in his evidence that he read 
over the kychit and explained the con- 
tents thereof to the executants before 
they signed the document. It is noted 
that the first executant has not raised 
any objection against his liability under 
the bond. It is significant that in spite 
of the fact that the Amin deposed that 
the document was read over to the exe- 


cutants no case to the contra has been 
spoken to by RW-2 or RW-3. The cir- 
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cumstance that immediately after the 
execution of the document the petitioners 
filed I. A. No, 191 of 1979 complaining 
about the theft of the crops also indi- 
cates that they were aware that they 
were the persons who were in charge of 
the crops. Therefore, the case that the 
petitioners did not know the contents of 
the document, which they signed, has to 
be discarded, 


4. On behalf of the petitioners it is 
further contended that the bond execut- 
ed by them is not enforceable as it does 
not fall within the purview of Sec. 145 
of the Code of Civil Procedure. A num- 
ber of rulings have been cited by the 
learned counsel for the petitioners in 
support of the contention. It is argued 
that under Section 145 of the Code of 
Civil Procedure a bond to be enforce- 
able must have been executed as per 
order of Court. In the present case, it is 
pointed out that there was no order of. 
the Court calling upon the respondents 
to execute the bond. 


5. Section 145 of the Code of Civil 
Procedure contemplates furnishing of a 
security or guarantee: (a) for the per- 
formance of any decree or any part 
thereof; (b) for the restitution of any 
property. taken in execution of a decree; 
and, (c) for the payment of any money, 
or for the fulfilment of any condition 
imposed on any person, under an order 
of the Court in any suit or in any pro- 
ceedings consequent thereon, It is true 
that the bond in the present case was 
not executed for the performance of any 
decree; neither was it for the restitution 
of any property. It contains an under-| 
taking to look after the crops and pro- 
duce the same at the place and time as 
ordered by the Court and in default to 
deposit Rs. 3,450/- or such amount as 
would be ordered by the Court, At the 
same time the bond does not show that 
the entrustment of the crops and the ex-| 
ecution of the bond were as per spécific| 
orders of the Court, which is one of the: 
conditions required for the bond to fall} 
under clause (c) of Section 145 of the 
Code of Civil Procedure, 


6. Reliance was placed by the learned 
counsel for the respondents on the deci- 
sion in Jagat Narain v. Nizamuddin, AIR 


1933 All 385. In that case a commissioner 
appointed to attach goods locked the 
goods in the shop and appointed two 
watchmen, In a proceeding against the 
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watchmen it was held that they were not 
the custodians of the ariticles attached; 
nor did they becomé liable as sureties 
within the meaning of Section 145 of the 
Code of Civil Procedure. This decision 
has no application in the present case. 
Another decision referred to by the 
learned counsel for the respondents is 
Nanhoo v. Mt. Gendiya, AIR 1935 All 
768. In that case the Amin, who attach- 
ed certain crops belonging to the judg- 
ment-debtor, entrusted them to a supurd- 
dar, who disobeyed an order of the 
Court. The court ordered him to pay a 
sum of Rs, 229-10-0 with costs. It was 
held, that the supurddar was not a sure- 
ty within the meaning of Section 145 of 
the Code of Civil Procedure, and, there- 
fore, the bond executed by him could 
not be enforced in execution proceed- 
ings. The terms of the bond, if any, are 


not available. Another case reli- 
ed upon is Chellam v. Rama- 
lingam, AIR 1956 Mad 201. The 
question involved in that case was 


whether a petition for execution against 
the executants of the surety bond would 
save limitation against the judgment- 
debtor. The point involved in the- present 
case did not arise for consideration. The 
learned counsel for the petitioners also 
placed reliance on the decision of the 
Supreme Court in Chouthi Prasad v. 
Union of India, AIR 1967 SC 1080. The 
decision deals with the scope of a pro- 
hibition order under O, XXI, R. 46 and 
no question of enforcement of a bond 
arose for consideration, Reliance was 
then placed on Korathu v. Gopalan Nair, 
AIR 1952 Trav Co 237. In pursuance of 
a decree for redemption the decree- 
holder in that case deposited the mort- 
gage amount and applied for delivery of 
the property. There were appeal and se- 
cond appeal by the mortgagee and as a 
condition precedent for stay of delivery 
security bonds were executed by the 
mortgagee for mesne profits. On the ap- 
peal and the second appeal being dis- 
missed the bonds were sought to be en- 
forced, when objection was raised that 
the bonds did not conform to the re- 
quirements of Section 145 of the Code 
of Civil Procedure and that they were 
not enforceable in execution. A Division 
Bench of the Travancore-Cochin High 
Court held, that it was doubtful that 
the case came under Section 145 of the 
Code of Civil Procedure. The Court, 
after a review of the case law on the 
point, which included decisions of the 


Privy Council, held, that the bond was 
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enforceable under the inherent powers 
of the Court.’ (See Sadasiva Pillai v, 
Ramalingam Pillai, (1875) 2 Ind App 219, 
Raj Raghubar Singh v, Jai Indra Baha- 
dur, ILR 42 All 158: (AIR 1919 PC 55), 
Rohani Ramadhwaj v. Har Prasad, AIR ` 
1943 PC 189, Muthuswami Pillai v. Mani- - 
kka Mooppan, AIR 1936 Mad 990, Nara- 
yan Pandalai v. Vishnu Nambudri, 20 
Trav LJ 505 and Chevunni v. Laxmidas 
Pramji, 23 Cochin 408). The decision, no 
doubt, supports the case of the peti- 
tioners, that Section 145 of the Code of 
Civil Procedure has no application. But, 
at the same time, it does not in any way, 
support their case that the bond 1s not 
enforceable, What is laid down is that 
even though the security bond may not 
fall strictly within the four corners of 
Section 145, the Court has general juris- 
diction over the subject matter involved 


-and therefore the bond can be enforced 


in exercise of the inherent powers of the 
court. The principle would apply in the 
instant case. The petitioners, no doubt, 
did not make themselves liable for the 
decree; nor is it made out that the bond 
was executed under orders of the Court. 
But under the terms of the bond they 
undertook to deposit Rs, 3,450/- in de- 
fault of delivery of the crops attached. 
There is also a clause that the bond is 
enforceable without recourse to an ori- 
ginal suit. It is therefore not open to the 
petitioners to resile and contend either 
that they are not liable under the bond 
or that the bond is not enforceable in 
summary proceedings in the course of 
execution of the decree, 


7. The revision petition fails and is 
dismissed. The petitioners are given a 
month's time to deposit the amount, The 
parties will suffer their costs. 


Petition dismissed, 
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State Bank of Travancore, Petitioner v, 
Mytheen Kannu Mastan Kanju, Respon- 
dent, l 

Civil Revn. Petn. No. 922 of 1978-B, 
D/- 21-8-1980. 


Civil P. C. {5 of 1908), Or. 21, Rr. $8: 
and 92 — Application under Or, 21, R. 9@ 


TX/IX/E638/30/TVN 


-£ 


restored 
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and was. dis- 
order confirming 


on appeal 
missed again — Fresh 
the sale was necessary, 


Where an application under Rule 90 


`of Order 21, Civil P. C. to set aside the 


sale dismissed by the Executing Court 
was directed by the appellate court to 
be restored and heard on merits and it 
was accordingly done and the application 
was again dismissed, there should be a 
fresh order confirming the sale in terms 
of Rule 92. The view that the earlier 
order of confirmation automatically got 
revived on the dismissal of the applica- 
tion was not correct. AIR 1964 Ker 314, 
Overruled; AIR 1953 Mad 587 and (1863- 
66) 10 Moo Ind App 203 (PC), Fol. 
(Para 3) 


(B) Civil P. C. (5 of 1908), Or. 21, 


. Rr. 90 and 92 — Property cf J. D. soid 


in execution and sale confirmed — J. D.’s 
applications under R. 90 and another for 
relief under Debt Relief Act dismissed 
-—- Decree held not executable over again, 


Where the execution sale of the judg- 
ment-debtor’s property was confirmed 
and his applications under Rule 90 of 
Order 21, Civil P. C. to set aside the 
sale and for relief under the Debt Relief 
Act were dismissed, the decree-holder 
could not execute the decree over again 
the sale not having been set aside. 

(Para 2) 
Cases Referred : Chronclegical Paras 
AIR 1964 Ker 314: 1964 Ker LT 449 3 
AIR 1953 Mad 587 3 
(1863-66) 10 Moo Ind App 203 (PC) 3 


K. C. John, George Varghese and K, 
K.. John, for Petitioner; V, Vyasan Poti 
and N. Sugathan, for Respondent, 


VISWANATHA IYER, J.:— The decree- 
holder is the revision petitioner. A 
decree for money was. obtained by the 
petitioner’s predecessor on 16-3-1956, 
The property of the judgment-debtor 
was sold in court-auction on 21-2-1968, 
On 6-3-1968 the petitioner produced the 
necessary amount for the stamp duty 
leviable on the purchase certificate. On 
16-3-1968 the judgment-debtor filed an 
application under Order XXI, Rule 90, 
C. P.C. to set aside the same. That ap- 
plication was dismissed on 4-11-1969 and 
the sale was confirmed. The judgment- 
debtor applied on 24-11-1969 to restore 


that application, but that application also 
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was dismissed on 9-3-1970, Bèfore this 
the judgment-debtor had filed an appeal 


against the order dated 4-11-1869 
as A. S 6 of 1970. The appel- 
late court allowed that appeal, 
set aside the order of the lower 


court and sent back the: application filea 
under Order XXI, Rule 90 for fresh con- 
sideration and disposal. On remand that 
application was posted for consideration 
and the executing court again dismissed 
the same on 7-11-1970. But no fresh 
order of confirmation of sale was passed. 
It may be noted that before the dismis- 
sal of the application Agricultural Debt 
Relief Act — Act 11 of 1970 — came 
into force on 14-7-1970. That enabled 
the debtors whose properties have been 
sold but their sale not confirmed to ap- 
ply to set aside the sale, The judgment- 
debtor availed of that provision, namely, 
Section 20 clause (8) of the Act and filed 
an application on 13-1-1971 to set aside 
the sale. He also deposited Rs. 200/- as 
the first instalment. For reasons best 
known to the debtor that application was 
not pressed and so the same was dismiss- 
ed on 3-11-1973. On 17-12-1973 the 
decree-holder auction-purchaser applied 
for delivery of the property. He was call- 
ed upon to produce the sale certificate. 
Then he applied to have the sale certifi- 
cate issued assuming that the sale has 
already been confirmed. The executing 
court also did not notice that after dis- 
missing on 7-11-1970 the application un- 
der Order XXI, Rule 90 there is no order 
confirming the sale. The court only or- 
dered the auction-purchaser to produce 
the necessary amount to purchase the 
stamp paper to prepare the sale certifi- 
cate. Then the decree-holder realised 


‘that there has not been a fresh order of 


confirmation of the sale and so he filed 
an application claiming two alternative 
reliefs. One relief is that he may be al- 
lowed to execute the decree for recov- 
ery of the decree debt over again if the 
sale is for any reason deemed as set aside 
by the filing of the application under 
Section 20 (8) of Act 11 of 1970 by the 
debtor. Alternatively he contended that 
an order of confirmation of the sale may. 
be passed to enable him to get the sale 
certificate, The lower court has by the 
order under revision dismissed the same. 
This is challeged in this revision peti- 
tion, 


2. The lower court is right in not per- 
mitting the decree-holder to execute the 
decree: over again because once the sale 
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is held in satisfaction of the decree un- 
less that sale is set aside the sale can- 
not be ignored and steps taken to exe- 
cute the decree over again. The applica- 
tion to set aside the sale under O. XXI, 
Rule 90 has been dismissed. The applica- 
ition filed under Section 20 clause (8) of 
Act 11 of 1970 has also been dismissed 
on 3-11-1973. Therefore the sale held on 
i21-2-1968 remains in force and the 
‘idecree-holder is therefore not entitled to 
jexecute the decree over again , 


3. But the decree-holder is entitled to 
get the alternate relief. It is true that 
the application to set aside the sale filed 
under Order XXI, Rule 90 was at the 
first instance dismissed on 4-11-1969 and 
the sale was confirmed by a separate 
order passed on the same day. But the 
order passed on the application to set 
aside the sale was reversed in Appeal 
A. S. 6 of 1970 and the case sent back 
for re-consideration of that application. 
With this the order confirming the sale 
automatically ceases to have any effect, 
When for the second time the applica- 
tion to set aside the sale was dismissed 
n 7-11-1970 the court should pass fresh 
rder confirming the sale. This is clear 
from the provisions of Order XXI, R. 92, 
C. P.C. Rule 92 (1) reads as follows :— 


“99 Sale when to become absolute or 
be set aside. — (1) Where no aplication 
is made under Rule 89, Rule 90 or R. 91, 
or where such application is made and 
disallowed, the Court shall make an 
order confirming the sale, and thereupon 
the sale shall become absolute; 


Provided that, where any property is` 
sold in execution of a decree pending 
the final disposal of any claim to, or any 
objection to the attachment of, such 
property, the Court shall not confirm 
such sale until the final disposal of such 
claim or objection.” 


In this case admittedly such an order has 
not been passed on 7-11-1970 or there- 
after. But the respondent’s counsel relies 
on a single Bench decision of this Court 
in Kunjukrishnan v. Viswanathan, (1964 
Ker LT 449): (AIR 1964 Ker 314) para- 
graph 4, In that case on similar facts a 
view was taken that the earlier order of 
confirmation will revive the moment a 
fresh order rejecting the application to 
set aside the sale is passed subsequently. 
The reason is stated thus at page 452 :— 

‘It was contended that once the appli- 
cation under Order XXI, Rule 90 was 
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restored in appeal and the case was re- 
manded, the prior confirmation of the 
sale stood automatically vacated, and 
without a fresh order of confirmation fol- 
lowing the dismissal of the application 
under Order XXI, Rule 90, the sale could 
not become absolute. Reliance was plac- 
ed on the decision of the Madras High 
Court in Varadarajan v. Venkatapathi, 
(AIR 1953 Madras 587) in which the view 
was taken, that on the application under 
Order XXI, Rule 90 being allowed or 
restored to file, the prior confirmation 
automatically stood vacated. If in the 
case noticed the order of the appellate 
court restoring the application was taken 
on further appeal and the order of the 
appellate court was reversed and the ap- 
plication was dismissed, certainly the 
earlier confirmation would stand revived. 
There is no doubt a distinction in the 
exercise of the appellate power, but I do 
not see why in the absence of compel- 
ling authority the principle of revivor 
should not apply to a case like the pre- 
sent where after restoration of the appli- 
cation it was again dismissed, It is need- 
less to go through the meaningless for- 
mality of passing a fresh order of con- 
firmation. The principle of revivor would 
serve also to advance the interests of 
justice. I, therefore, come to the conclu- 
sion that the original order of confirma- 
tion even if it was automatically vacat- 
ed on the passing of the appellate order 
stood revived, and the sale became ab- 
solute.” 


With greatest respect fo the ftearned 
single Judge we are of the view that 
this is not correct, When once the appli- 
cation to set aside the sale is restored 
the confirmation made earlier would 
stand automatically vacated and we are 
supported in this conclusion by the de- 
cision of the Privy Council in Shama 
Purshad v. Hurro Purshad, (1863-66) 10 
Moo Ind App 203 (PC) where it was held 
that orders and decrees which are sub- 
ordinate and dependent upon earlier 
orders and decrees could remain in force 
only as long as the order or decree on 
which they were dependent are not re- 
versed or suspended. When the decrees 
or judgment on which they depend are 
reversed they could not continue to re- 
main in force. On this principle when 
the application to set aside the sale was 
restored to file by the decision in ap- 
peal A. S. 6 of 1970 the earlier confirma- 
tion automatically got vacated. When 


again that application is dismissed 


x $, 





” that 
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a fresh order of confirmation has to be 
passed. We are supported in this by a 
Bench decision of the Madras High 
Court in Varadaraj v. Venkatapathi, 
(AIR 1953 Mad 587). We are of the view 
that decision states the principle 
correctly in terms of Order XXI, R. 92. 
Order XXI, Rule 92 clearly provides that 
when an application to set aside the sale 
is dismissed the court shall make an 
order confirming the sale and thereupon 
the sale shall become absolute. 


It follows that the order of the lower 
court based on the above decision in 
Kunjukrishnan v. Viswanathan, (1964 Ker 
LT 449): (AIR 1964 Ker 314) canot stand. 
The revision petition is hence 
the order passed by the lower court is 
set aside and the sale held on 21-2-1968 


_lis confirmed. In the circumstances of this 
‘ease there will be no order as to costs, 


Petition allowed. 
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T. P. Khalid, Petitioner v. K. P. Pat- 
hummakutty Umma and another, Respon- 
dents, 

Civil Revn. Petn. Nos. 513 and 648 of 
1978, D/- 18-4-1980.* 


Kerala Buildings (Lease and Rent 
Control) Act (2 of 1965), Sections 11 and 
14 — Eviction of tenant and sub-tenants 
ordered — Sub-tenants surrendering pos- 
session out of court and seeking record- 
ing of it by the executing court — Pen- 
dency of proceeding in execution not 
sine qua non for recording — Revision 
against order lies to the District Court 
and not to the High Court, (Civil P. C. 
(1908), Or, 21, R. 2 (1)). 


Where an order of eviction under Sec- 
tion 11 of the above Kerala Act is made 
both against the tenant and the sub- 
tenants and. the sub-tenants surrendered 
possession to the landlord out of court 
and applied to the executing court for re- 
cording the surrender, the court could 
record it notwithstanding that no proceed- 


+, ing in execution was pending and such 


*Against order of Munsiff, Palghat in 
E. A. No. 941 of 1977 in O. P. No, 160 
of 1976. 


GX/HX/D245/ 80/TVN 


. T. P. Khalid v. K. P. Pathummakutty Umma 


~ allowed,’ 


Ker, 239 


an act would be an order in execution 
proceedings. Therefore, in view of the 
Proviso to Section 14 of the Act a revi- 
sion against the order of the Principal 
Munisiff would lie to the District Court 
and not to the High Court, (Para 4) 


P. N. K, Achan and K. Vijayan, for 
Petitioner; T. L. Viswanatha Iyer and 
P. S. Narayanan, for Respondents, 


ORDER :— Pathummakutty Umma let 
out her building to Kunhammad. Accord- 
ing to her, Kunhammad sublet that 
building to Khalid and Usman without 
her consent. So, Pathummakkutty Umma 
lost no time in filing O. P. No. 160 of 
1976 for eviction under Section 11 (4) (i) 
of the Kerala Buildings (Lease and Rent 
Control) Act 2 of 1965, before the Rent 
Control Court, Palghat. Kunhammad 
contested while the sub-tenants did not 
contest. The Rent Control Court order- 
ed eviction and granted one month’s time 
to put the landlord in possession of the 
building. Kunhammad was making ar- 
rangements for filing an appeal against 
the order, for eviction passed on 15-7-1977. 
But Khalid and Usman surrendered pos- 
session of the building to Pathumma- 
kutty Umma on 8-8-1977. Usman filed 
E. A. No. 940 of 1977 and Khalid filed: 
E., A. No. 941 of 1977, before the Princi- 
pal Munsiff, Palghat praying that the 
surrender of the building to the land- 
lord may be recorded. Kunhammad 
raised various objections. The learned 
Munsiff dismissed both the execution 
applications by a common order. The 
dismissal of E. A. No. 941 of 1977 is 
challenged in these Civil Revisions. 
C. R. P. No. 513 of 1978 was filed by 
the sub-tenant Khalid while C. R. P. 
No. 648 of 1978 was filed by the landlord 
Pathummakutty Umma. 


2, Counsel on both sides raised a num- 
ber of contentions. For disposing of 
these Civil Revisions I think I need only 
consider. the question whether a revision 
from the impugned order lies to this 
Court or to the District Court, Palghat. 

3. Section 14 of the Kerala Buildings 
(Lease and Rent Control) Act, 2 of 1965, 
for short the Act, reads: 


“14. Execution of orders:— Every 


. order made under Section 11 or Sec. 12 


or Section 13 or Section 19 or Section 33 
and every order passed on appeal under 
Section 18 or on revision under Section 20 
shall, after the expiry of the time allow- 
ed therein be executed by the Munsiff 


240 Ker. 


or if there are more than one Munsiff, by 
the Principal Munsiff having original 
jurisdiction over the area in which the 
building is situated as if it were a decree 
passed by him. 


Provided that an order passed in ex- 
€cution under this section shall not be 
subject to an appeal but shall be subject 
to revision by the Court to which ap- 
peals ordinarily lie against the decision 
of the said Munsiff.” 

Order XXI Rule 2 {1) of the Code of 
Civil Procedure, 1908 reads: 


"2. Payment out of Court to decree-hold- 
er:— (1) Where any money payable 
under a decree of any kind is paid 
out of Court or a decree of any kind is 
otherwise adjusted in whole or in part 
to the satisfaction of the decree-holder, 
the decree-holder shall certify such 
payment or adjustment to the Court 
whose duty it is to execute the decree, 
and the Court shall record the same ac- 


Se Fosters treereesretzeesvegesaeeo ne 


4. Admittedly, in this case, an order 
for eviction was passed by the Rent 
Control Court under Section 11 of the 
Act. What Section 14 of the Act says is 
that after the expiry of the time allow- 
ed by the order the same can be execut- 
ed by the Principal Munsiff having ori- 
ginal jurisdiction over the area in which 
the building is situated as if it were a 
decree passed by him. Order XXI 
Rule 2 (1) of the Code of Civil Procedure 
empowers the Court, whose duty it is to 
execute the decree, to record payment 


T P. Khalid v. K. P. Pathummakutty Umma 


A.I. R. 


out of court of money payable under a 
decree or adjustment, otherwise of a 
decree of any kind otherwise adjusted. 
The clear indication in the rule is that 
the pendency of an execution petition is 
not a condition precedent for the Court 
competent to execute the decree to re- 
cord satisfaction or adjustment of the 
decree out of court. As the Principal 
Munsiff is to execute the order for evic- 
tion as if it were a decree, he as execu- 
tion court can record adjustment out of 
Court of the order. The order will be 
one passed under Section 14 of the Act. 
The order is an order passed in execu- 
tion. The powers to be exercised by the 
Munsiff under the section are only that 


‘of an execution Court. So, the proviso 


to Section 14 of the Act will take in 
such an order passed by the Munsiff. In 
that case, the revision lies to the Dist- 
rict Court and not to the High Court. So, 
these revisions filed before this Court 
are not maintainable. In this view of 
the matter, it is not necessary fo consi- 
der the contentions on the merits raised 
by the counsel on both sides, 


5. Accordingly, the Civil Revision Pefi- 
tions are dismissed. If the petitioners 
file revisions before the District Court, 
Palghat against the order impugned in 
these Civil Revisions with petitions to 
condone the delay there is no reason 
why the District Court should not en- 
tertain those Civil Revisions, Parties are 
directed to suffer their costs. 

Petitions dismissed, 
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Widow-mother allotted share in co- 
parcenary property equal to that of 


-4 


Subject Index, 


Hindu Succession Act (contd.) 

son — Source of title — Case if falls 

under S. 14 (1) and not Sec. 14 (2) 
(Nov) 171 B 


HOUSES AND RENTS 


—Madhya Pradesh Accommodation 
Control Act (41 of 1961), S. 12 — See 
Public Premises (Eviction of Unautho- 
rised Occupants) Act (1971), S. 5 

(Jul) 106 B' 


Indore Municipal Act (1909), — See 
under Municipalities 


Insurance Act (4 of 1938), S. 46 — 
Liability of insurer — Bus driven by 
a person not in employment of the in- 
sured nor with his permission — Insu- 
rer would be exempt from liabilities 
under policy 

(Oct) 154 A, 
Insurer — Liability —— See .nsurence 
Act (1938), S. 46 154 A 


Interpretation of Statutes — See 
(1) Civil P. C. (1908), S. 2 (2) 


(Jan) 16 | 


(2) Civil P. C. (1908), S. 60 (1) (b) 


(Mar) 37 (FB) . 


—Meaning of Words — See Textile 
Committee Act (1963), 5. 5 (g) (Í) 


(May) 69 A 

—Retrospective operation — Rule as to 
(Jan) 4 C (SB) 

Land Acquisition Act (1 of 1894), 


Sections 4 (1) and 5-A — Notification 
under S. 4 (1) — Contents of — Fact 
that S. 5-A was dispensed with cannot 
exonerate government from describing, 
land with sufficient precision and 
publication of substance of notification 
in the locality (Nov) 176 


——S, 5-A — See Ibid, S. 4 (1) 
(Nov) 176 

S. 9 (3) — Service of notice 
Provision is not mandatory. AIR 
Punj and Har 135, Dissented from 

(Feb) 19 A 
——S. 18 — Dispute regarding quan- 
tum of compensation before special 
Court — Suit for declaring acquisition 
proceedings as void on ground of non 
service of notice under section 9 (3) — 
Held, proceedings could not be re- 
opened from stage of S. 9 (3) 

(Feb) 19 B 
——S, 31 (2) Third proviso — Omission 
to serve 8S. 9 (3) notice on rightful 
owner just accidental —- Held person 
wrongfully receiving compensation had 
to refund it {Feb) 19 C 





owen 


1975 ` 


AIR 1980 Madhya Pradesh T 


Licencees of Municipality — Rights of 
— See Constitution of India, Art. 226 
Limitation Act (9 of 1908), Art, 148 — 
see T. P. Act (1882), 5. 60 
(Jul) 111 
Limitation Act (36 of 1963), S. 27 
See M. P. Land Revenue Code, S. 109 
(Nov) 183 (FB) 
——Art, 52 See Public Pre- 
mises (Eviction of Unauthorised Occu- 
pants) Act (1971), S. 7 


—>- 





(Jul) 106 F 

— Art. 55 — See Public Premises 

(Eviction of Unauthorised Occupants), 
Act (1971), S. 7 

(Jul) 106 F 

Art. 61 — See T. P. Act (1882), 

Section 60 (Jul) 111 





Arts, 64-65 —- See M. P, Land Re- 
venue Code, S. 109 

(Nov) 183 (FB) 
Arts. 113, 522 — Starting point, — 
Revenue recovery proceeding — First 





notice to lessee in 1959 and second 
notice in 1965 — Case one for recur- 
ring cause of action — Lessee got 


fresh cause of action in respect of each 
threat of recovery Lessee’s claim 
could not be said to be barred 

(Jan) 1 A (FB) 
——Art. 120 — See Civil P, C. (1908), 





Section 141 (Jan) 12 
Art, 137 — See Civil P, C. (1908) 
Section 141 = (Jan) 12 


—Art. 522 — See Ibid, Art. 113 
(Jan) 1 A (FB) 


Madhya Pradesh Accommodation Con- 


trol Act (41 of 1961) — See under 
Houses and Rents 
Madhya Pradesh Co-operative So- 


cieties Act (17 of 1961), — See under 
Co-operative Societies 

Madhya Pradesh High Court Rules 
and Orders — See under High Court 
Rules and Orders 

Madhya Pradesh Land Revenue Code 
(20 of 1959), S. 109 Bhumiswami 
rights —- Acquisition — Can be acquir- 


—— 


ed by adverse possession — S, A. No. 
510 of 1965, D/- 28-10-1975 (Madh 
Pra), Overruled; AIR 1973 Madh Pra 


72, Partly Overruled 
(Nov) 183 (FB) 








5, 131 — See Civil P, C. (1908), 
Section 9 (May) 75 B 
S. 257 — See Civil P. C, (1908), 
Section 9 (May) 75 B 


Madhya Prardesh Municipal Corpora- 
tion Act (23 of 1956) — See ender 
Municipalities 


B Subject Index, AIR 1980 Madhya Pradesh 


Madhya Pradesh Municipalities Act 
(37 of 1961) — See under Municipali- 
ties 

Motor Vehicles Act (4 of 1939, Sec- 
tion 2 (18) — See Ibid, S. 410 (1) 


(Jul) 101 
——S. — See Ibid, S. 110 (1) 
nae (Jul) 101 
pide — See Ibid, S. 110 (1) 
nes (Jul) 101 


—-Ss, 110 (1), 81, 84, 2 (18) — Park- 
ing of vehicle on slope — Claim in re- 
spect of accident arising “out of the 
tor vehicle’ | 
use of mo uty 101 


——S. 110-A — See Fatal Accidents 
Act (1855), S. 1-A (Oct) 154 B 
MUNICIPALITIES 


Indore Municipal Act (1909), Ss. 29 


and 84 — Bye-laws under S. 84 (1) (a) 


— Bye-laws 1 and 9 — Applicability 
— Permission to put up public adver- 
tisements on payment of license fees — 
Commissioner cannot change rates pre- 


ib by Bye-laws 
scribed by by (May) 79 A 


——S, 84 — See Ibid S, 29 

(May) 79 A 
Madhya Pradesh Municipal Corpora- 
tion Act (23 of 1956), Ss, 322, 323 and 
366 — Sections 322 and 323 will not 
apply to hoardings for advertisements 


(May) 79 C 
-—S, 323 — See Ibid, S. 322 
(May) 79 C 
m—S, 366 — See Ibid, S, 322 
(May) 79 C 
»—S, 366 (33 — Licence fees — Power 
of Commissioner to charge — Extent 
of (May) 79 B 


—Madhya Pradesh Municipalities Act 
(37 of 1961), S. 41 — Proceedings un- 
der for removal of ceuncillor == 
Quasi-judicial proceedings — Non- 
speaking order passed by State Gov- 
ernment — Not liable to be struck 
down merely on that ground — Provi- 
sion itself does not require to give 
reasons 

(Sep) 129 (FB) 
——S, 41 (1) and (2) — Removal of 
councillor — State Government is re- 
quired to act judicially while passing 
order under S, 41 (1) or S. 41 (2) — 
Hence it is bound to apply its mind 
before ordering removal of a council- 
for, AIR 1975 Madh Pra 71, Overruled 


(Sep) 129 D (FB) 


hor! e 


Natural Justice — Recording of reasons 
— See Constitution of India, Art. 226 


Precedents — Conflict between twe 
Division Bench decisions — See M. P. 
High Court Rules and Orders Ch. 4, 
Rule 12 (Mar) 43-A (FB) 


—Conflict between two Supreme Cour® 
decisions — Courts bound to follow 
decision delivered by a larger Bench 

(Sep) 129 A (FB) 


Provincial Small Cause Courts Act 
(9 of 1887), S. 17 proviso — Setting 
aside ex parte decree — Liberal view 
of provision should be taken 

(Aug) 123 


Public Advertisement — See Indore 


Municipal Act (1909), S. 29 


Public Premises (Eviction of Uuautho- 
rised Occupants) Act (40 of 1971), 
Section 2 (e) — Constitution of India, 
Art, 246, Sch. VII, List I Entries 32, 43 
and 95 and List III, Entries 6, 7 and 
46 — Act in so far as it includes im 
definition of public premises in S. 2 (ef 
premises belonging to Govt, Company 
is not ultra vires (Jul) 106 A 


——Ss. 2 (g) and 5 — Services of em" 
ployee occupying quarter of Govt, 
Company terminated — Termination 
order pending in Labour Court — Em- 
ployee is still unauthorised occupant 
within S, 2 (g) and can be evicted. 
(Jul) 106 C 


——S, 5 — See also Ibid, S. 2 (g) 
(Jul) 106 C 


—S. 5 — M. P. Accommodation Con- 
trol Act (41 of 1961) S. 12 — Con- 
stitution of India Sch. HI, List IE, 
Entry 18, List III, Entries 6, 7 and 46 
and Art. 254 (2) Proviso — Both 1971 
Act and 1961 Act fall within List IH, 
Entries 6 and 7 read with Entry 46 — 
1971 Act being later to 1961 Act will 
prevail over 1961 Act in view of Art. 
254 (2) Proviso (Jul) 106B 


——S, 7 — See also Constitution of 
India, Art, 226 (Jul) 106 H 


=o: ? — Services of employee oecu- 
pying Govt, Company’s quarter termi- 
nated by Company — Employee 
can be directed to pay standard rent 
— He is also liable to pay damages 
(Jul) 106 Ð 
——Ss. 7? and 15 — Limitation Act 
(1963), Arts, 52 and 55 == Estate Officer 


-å 


Subject Index, AIR .1980 Madhya Pradesh Ep 


Pablic . Premises (Eviction. of Unautho- 
rised Occupants) Act (contd.) 

$s not Court — Limitation Act does 

not apply to proceedings before him 
‘ pe (Jul) 106 F 

“S, 9 — See Constitution of India, 

‘Art. 226 (Jul) 106 E 


«~S 15 — See Ibid, S. 7 ; 
(Jul) 106 F 


Quasi-Judicia] proceedings — See Con- 


stitution of India, Art, 226 


~Non-speaking order — See M, P, 


Municipalities Act (1961), S. 41 

Railways Act (9 of 1890), S. 73 — Rail- 
way’s liability as a Common Carrier 
ef goods — Actual delivery of goods 
to Railway Administration is an essen- 
tial requisite (Jun) 95 


Registration Act (16 of 1908), Section 
@7 (1) (d) — See T, P, Act (1882), Sec- 


Rion 107 {Aug) 117 A 
wS, 49 — See T, P, Act (1882), Sec- 
tion 107 (Aug) 117 A 
Representation of the People Act 43 
ef 1951), S. 8 (2) — See also Ibid, 
S. 100 (1) (d) 4) 

(Nov) 188 A 


S 8 (2) —~ Disqualification on con- 
viction — Word “convicted” in S. 8 (2) 
does not refer to final conviction by 


Bast court 
(Nov) 188 B 


wun 8 (2) — Criminal P. C. (1973), 
S,.389 — Suspension of sentence does 
mot arrest disqualification incurred 
ender S. 8 (2) 

’ (Nov) 188 C 


=S, 36 (2) — See Ibid, S. 100 (1) 
(dq) (i) (Nov) 188 A 


w93, 100 (1) (d) (i), 36 (2) and 8 (2) 
«Crucial date to make out ground 
under 5. 100 (1) (d) (i) is “date of 
scrutiny of nominations” — Subsequent 
event of acquittal in appeal does not 
¥etrospectively . wipe out automatic dis- 
qualification incurred by virtue of S. 8 


(2) (Nov) 188 A 
Representative suit —- See Civil P, C. 
5. 93 73 


Right of way =- Suit to restrain =- 
Jurisdiction — See Civil P, C., Section 
£1908), S. 9 


Sick Textiles Undertakings (Nationa- 

lisation) Act (57 of 1974), Ss. 4, 5 (3) 

fa), 27 (1), 30 — Electricity Act (9 of 

2910), : Sec, 24 — Non-payment of dues 
1980 M, P. Ind, 1 (2) 4 pp. 


Sick -Textiles Undertakings (Nationalisas 
tion) Act (contd.) l 
owed by former owners of nationalised 
textile undertakings to Electricity” 
Board :— Supply of electricity tor 
undertaking cannot be discontinued 
(Contract Act (1872), Section 196 -= 

Retroactivity of ratification} 
(Feb) 32°: 


—S. 5 (3) (a) — See Ibid, 5. 4 
(Feb) 32° 
——S, 27 (1) — See Ibid, S, 4 
(Feb) 32°” 
—5, 30 — See Ibid, S, 4 
(Feb) 32: 
Stamp Duty Act (2 of 1899) — Sea 
under Stamp Duty 
STAMP DUTY 
—Stamp Act (2 of 1899), S. 47-A (as: 
inserted by M. P, Act No. 8 of 1975) — 
Instruments registered prior to com- 
ing into force of amendment in 1975: 
— Sub-Registrar mot empowered to: 
make reference to Collector in regard) 
to under valuation of instruments == 
Section 47-A not retrospective 
(Jan) 4 A (SBP 
——S, 47-A (4) (as inserted by M. P. 
Act No. 8 of 1975) == Sub-Registrar 
acting without jurisdiction in invoking: 
Section 47-A (1) — Appeal challenging; 
order of Collector based on such refer- 
ence ~= Appeal is competent 
(Jan) 4 B (SB) 


i 
t 
1 





States Reorganisation Act (37 of 1956}. 
S. 51 (2) — See Constitution of India, 
Art. 226 (Mar) 42 B (FB): 
Textile Committee Act (41 of 1963),. 
S. 2 (g) — See Ibid S. 22 

(May) 69 B: 


——S, 2 (g), (f (before amendment by: 
Act 51 of 1973) — Word ‘yarn’ in defi- 
nition of ‘textiles’ in Section 2 (g) did: 
not include fibre 

. (May) 69 A. 


(May) 69 BE 
——Ss, 22, 12, 2 (g) (before amendment 
by Act 51 of 1973) — Textile Commit- 
tee Rules (1965), R. 22 — R. 22 in so- 
far as it authorised levy of fees on. 
inspection and examination of fibre, 
was ultra vires rule-making power 
a: : (May) 69 B: 
Textile Committee Rules (1965), R. 22: 
— See Textile Committee Act (1963), 
Section 22 (May) 69 Bi 


. —S. 12 — See Ibid, S, 22 


av | Subject Index, AIR 1980 Madhya Pradesh 


“Transfer of Property Act (4 of 1882), 
sec, 37 — See Ibid, Sec. 109 

(Jan) 8 B 
———5S, 60 (as amended in 1929) — Limi- 
_tation Act (1908), Art- 148 — Suit for 
redemption of mortgage with posses- 
Sion stipulating duration of mortgage 
-— Limitation — It commences on ex- 
piry of stipulated period in absence of 
-contract to the contrary, 


(Jul) 111 
——_§. 105 — See also 
(1) Ibid, S. 106 
; (Aug) 117 B 
(2) Ibid, S. 107 
(Aug) 117 A 





Ss, 105 and 111 — Evidence Act 
(1872), S. 115 — Court-fees Act (1870), 
<. 7 (v) and (xi) — Suit by A to eject 
B from premises — Claim for posses- 
sion founded not on title but on alle- 
-gation of tenancy and refusal of B to 
vacate after termination of tenancy — 
“Tenancy established — B is estopped 
from raising question of title — Fact 
that A had paid ad valorem court fee 
‘on market value of premises cannot 
„preclude him from invoking rule of 
estoppel against B 

(Aug) 117 C 
——5. 106 — See also Ibid, S. 109 
' (Jan) 8 A 
——S. 106 and S. 105 — Tenancy of 
premises terminable at will of landlord 
‘on mere demand for possession — 
Notice under Section 106 is not neces- 
:sary because it is a contract in terms 
contrary to operative part of Sec. 106 


, (Aug) 117 B 
-—5s, 107 and 105 — Registration 
-Act (1908), Sections 


17 (1) (d) and 49° 


Transfer of Property Act (contd.) 
—- Rent note executed by tenant creat- 
ing monthly tenancy of premises at 
rent of Rs. 3/- per month — Tenancy 
determinable on mere demand of pos- 
session — Rent note not being covered 
by Section 17 (1) (d), its registration 
is not compulsory — It does not come 
within mischief of Section 107 — Nor 
would it be invalid for want of its 
execution by lessor — There is no 
question of its being hit by Section 49 
—- Therefore it is valid 

(Aug) 117 A 


——Ss. 109, 106 — Scope of Sec. 109— 
Transferee of a part of property leas- 
ed — He can terminate lease with re- 
spect to the part transferred to him by 
giving quit notice to tenant. (1950) 86 
Cal LJ 198, 1957 Nag LJ 625 and 1969 
Rent CR 855 (All), Diss. from 

(Jan) 8 A (FB) 


Ss, 109, 37 — Transfer of fractional 
share in property leased — Transfer 
governed by Section 37 and not by 
Section 109 ) 
(Jan) 8 B (FB) 
——S, 111 — See Ibid, S. 105 
(Aug) 117 C 


Words and Phrases — “Convicted” — 
See Representation of the People Act 
(1951), S. 8 (2) 


——' Immediately” -~ See Civil P, C. 
O. 21, R. 84 (1) ; 


—‘Injury” — See Civil P. C. O. 39, 
R. 1 (1) : 


—"Yarn” — 
Act (1968), S. 





See Textile Committee 
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(g), (f) 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. 
IN AIR 1980 MADHYA PRADESH 


Diss. : Dissented from in; 
-AIR 1954 Madh B 45 (Pt. B) — Diss. 
AIR 1980 Pat 143 F (Jul) 
AIR 1959 Madh Pra 375 Over, — AIR 
1980 Madh Pra 37 (FB) (Mar) 
.AIR 1961 Madh Pra 2 (Pt. B) — Diss. 
AIR 1980 Andh Pra 290 (Nov) 
AIR 1963 Madh Pra 242 


Over: 


(Pt. C) — 
Diss, AIR 1980 Sikkim 22 G (Oct) 


Overruled in; Revers: Reversed in. 

AIR 1967 Madh Pra 155 — Over, AIR 
1980 NOC 73 {Madh Pra) (FB) 
(May) 


AIR 1968 Madh Pra 1 (FB) — Over. 
ATR 1980 SC 587 (Apr) 


1968 MPWR 817 — Revers, AIR 1986 
SC 643 (May) 


fast of Cases 


(4976) Misc. Petn. No, 133 of 1970; 
D/- 8-1-1970 (Madh Pra) — Over. 
AIR 1980 NOC 73 (Madh Pra) 
(FB) (May) 

x(1971) Appeal No. 332 of 1971 (Madh 
Pra) — Revers. AIR 1980 SC 366 
{Mar) 


971 MPLJ 888 — Over, AIR 1980 NOC 
149 B (Madh Pra) (Oct) 

197} MPLJ 893 — Diss. in view of AIR 
1970 Madh Pra 79 (DB) AIR 
1980 Madh Pra 75 B (May) 

‘{1972) Second Appeal No. 310 of 1960 
D/- 10-2-1972 (Madh Pra) — Re- 
vers, AIR 1980 SC 696 (May) 

-AIR 1972 Madh Pra 201 (Pt. A) — 
Diss. AIR 1980 Pat 93 (May) 

“1972 MPLJ 857 — Over. AIR 
Madh Pra 146 (FB) (Oct) 

“AIR 1973 Madh Pra 72:1972 MPLJ 669 
— Partly Overruled, AJR 1982 
Madh Pra 183 (FB) (Nov) 

AIR 1974 Madh Pra 26 (Pt. A) -= 
Over. AIR 1980 Madh Pra 146 
(FB) (Oct) 

i975) S. A. No. 510 of 1965, D/- 28-10- 
1975 (Madh Pra) — Over. AIR 
1980 Madh Pra 183 (FB) (Nov) 


1980 


Overruled, Reversed etc. in AIR 1980 Madhya Pradesh if 


AIR 1975 Madh Pra 71 (Pt. B): 1974 
MPLJ 314 — Over, AIR 1980 
Madh Pra 129 D (FB) (Sep) 


(1976) Misc. Appeal No, 307 of 1973, 
D/- 19-3-1976 ( Madh Pra) — 
Revers. AIR 1980 Madh Pra 162 
(Nov) 


(1976) S. A, No. 440 of 1971, D/- 2-8- 
1976 (MP) — Revers, AIR 1980 
SC 587 (Apr) 

AIR 1977 Madh Pra 222 (FB) — Diss. 
AIR 1980 Cal 148 (May) 


1977 Lab IC 1266 (MP) — Over, AIR 
1980 NOC 74 (Madh Pra) (FB) 
(May) . 

AIR 1978 Madh Pra 157 — 
AIR 1980 SC 1163 (Jul) 


(1979) Mise. Cri, Case No. 279 of 1979, 
D/- 13-8-1979 (Madh Pra) — Re- 
vers. AIR 1980 SC 605 (Apr) 


(1979) S. A. No. 42 of 1979, D/- 23-8- 


Revers. 


1979 Madh Pra — Revers, AIR 
1980 SC 1650 (Oct) 
1979 Jab LJ 208 — Over, AIR 1980 


Madh Pra 43 B (FB) (Mar) 


1980 MPLJ 95 — Over. AIR 1980 Madh 
Pra 154 B, C (Oct) 


AIR Other Journals 


COMPARATIVE TABLE 


AIR Other Journals 


AIR Otber Journals 
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' Madhya Pradesh High Court 


a 
AIR 1980 MADHYA PRADESH i1 AIR 1963 SC 1685 6 
FULL BENCH AIR 1941 Mad 81 (FB) 5 


G. P. SINGH C. J., U. N. BHACHAWAT 
AND C. P. SEN JJ. 


Mohanlal, Appellant v. State of 
Madhya Pradesh and others, Respon- 
dents. 


Misc. First Appeal 
D/- 21-8-1979.* 

(A) Limitation Act (1963), Arts. 113, 
522 — Starting point — Revenue re- 
covery proceeding by State Government 
in respect of unpaid forest lease money 
by lessee — First notice to lessee in 
1959 and second notice in 1965 — Refer- 
ence of dispute to arbitration in 1966 — 
Claim of lessee in the nature of. injunc- 
tion — Held, case was one for recurring 
cause of action —- Lessee got fresh cause 
of action in respect of each threat of re- 
covery — Lessee’s claim could not be 
said to be barred. M. F. A. No. 156 of 
1971, D/- 18-2-1975, (Madh. Pra.) Ap- 
proved. AIR 1941 Mad 81 (FB), Foll.; AIR 
1966 Madh Pra 95, Dist. (Paras 5, 6) 

(B) Arbitration Act (1940), Sec. 33 — 
Error of law — Error appearing on face 
of award — It is a ground for setting it 
aside. AIR 1963 SC 1685, Foll. 

(Paras 6, 7) 

Cases Referred : Chronological Paras 
(1975) Mise F. A. No. 156 of 1971, 
D/- 18-2-1975 (Madh Pra), Badriprasad 


No. 52 of 1972, 


v. State of Madh. Pra. © i, 3, 4 
AIR 1967 SC 990 3 
AIR 1966 Madh Pra 95 5 


*(Against order of P. N. Singh Chouhan. 
2nd Addi. Dist. J., Bilaspur, D/- 30-11- 
1971). 


SW/KW/F333/79/SSG. 
1980 Madh. Prai I G—24 T 


AIR 1914 PC 72 5 


R. K. Pandey, for Appellant; J. M. 
Sood, Govt. Advocate, for Respondents. 


C. P. SEN J.:— This case has been 
referred to the Full Bench by the learn- 
ed single Judge for decision. In the 
order of reference no specific question 
has been framed but it appears that the 
learned single Judge had doubts about 
the decision of the Division Bench of 
this Court in Badriprasad v. State of 
Madh. Pra. Misc. First Appeal No. 156 
of 1971, D/- 18-2-1975. 


2. In the auctions held on 24-8-1956 
the appellant took on lease coupe No, Jj 
in Tumadabra for Rs. 3100/- and coupe 
No. 1 in Bundela Kachhar for Rupees 
8200/- for extracting timber from these 
coupes. Both these coupes were in North 
Bilaspur Forest Division. The amounts 
of the lease money were payable by in- 
stalments and the time of payment of 
the instalments was the essence of the 
contract. Regarding the lease of Tuma- 
dabra coupe, the appellant deposited the 
first instalment on 4-10-1956 instead of 
on 24-8-1956 but the lease deed was ex- 
ecuted by the D. F. O. He further de- 
faulted in paying the other instalments. 
Accordingly, the lease was cancelled. Re- 
garding the lease of Bundela Kachhar 
coupe, the appellant failed to pay even 
the first instalment and, therefore. no 
lease deed was executed and the tender 
was cancelled and it was re-auctioned for 
Rs. 5200/-. Since the appellant failed to 


pay the balance amounts of the lease 
money, he was served with demand 
notices calling upon to pay Rs. 2325/- 


for the first lease and Rs. 2900/- for the 
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second lease. The appellant raised dis- 
pute that he was not permitted to work 
the first lease and so the State is not 
entitled to recover the balance amounts 
of the lease money. 

It appears that thereafter revenue re 
covery proceedings were started and 
notices were issued to the appellant on 
19-8-1959 but then no further step was 
taken. Again by notice dated 21-10-1965 
the revenue authorities again asked the 
appellant to deposit the amounts. The ap- 
pellant, therefore, filed a petition under 
Section 20 of the Arbitration Act, 1940, 
on 19-8-1966 contending that in the 
lease-deed there is an arbitration clause 
that all disputes and differences should 
be decided by the Conservator of Forest. 
Unless the dispute is decided and award is 
made, the State is not entitled to recover 
the balance amount of the lease money. 
The application was opposed by the res- 
pondents. They denied that the balance 
amounts of the lease money could not 
be recovered without referring the dis- 
putes to the Arbitrator. They also denied 
that the appellant was not permitted to 
work the lease of Tumadabra coupe. 
Since time of payment of instalments 
was the essence of the contract, the 
D. F. O. was justified in cancelling both 
the leases in default of payment of in- 
stalments. In fact, in respect of Bundela- 
Kachhar coupe, no lease deed was ex- 
ecuted and so there is no question of 
referring any dispute to Arbitrator. 


3. The Additional District Judge by 
his award D/- 20-10-1970 referred all the 
disputes between the parties In respect 
of the two leases to the Arbitrator, i.e. 
Conservator of Forest. The Arbitrator 
gave 2 separate awards. In respect of 
Tumadabra coupe, he held that the claim 
was barred by limitation as the cause of 
action arose on 19-8-1959 when the 
notice for recovery of arrears as land 
revenue was issued by the revenue 
authorities, while the application under 
Section 20 of the Arbitration Act was 
made on 19-8-66. Regarding the lease of 
Buhdela-Kachhar coupe, he held that 
there was no written agreement and 
there being no provision for arbitration 
in the sale condition, nothing can be 
arbitrated. The appellant filed objection 
under Section 30 read with Section 33 
of the Arbitration Act for setting aside 


of the award in respect of the 
lease of Tumadabra coupe alone on 
the ground that the claim has been 
wrongly rejected as being barred by 


limitation. No challenge was made re- 
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garding the award in respect of the 
lease of Bundela-Kachhar coupe. 


The learned Addl. District Judge made 
the award rule of the Court and reject- 
ed the application for setting aside of 
the award holding that the Arbitrator 
was justified in rejecting the claim of 
the plaintiff as being barred by limita- 
tion as he had full authority to go into 
the question of limitation in view of 
Section 37 (1) of the Arbitration Act. 
He also relied on a decision of the 
Supreme Court in Wazir Chand Mahajan 
v. Union of India, AIR 1967 SC 990. The 
appellant then preferred an appeal ta 
this Court. The learned single Judge by 
his order of reference held that the 
learned counsel for the appellant made 
no effort to show that the dispute before 
the Arbitrator was within time and that 
the decision was, therefore, patently 
erroneous. Moreover, an Arbitrator is a 
judge on all questions of law as well as 
facts, and a mere erroneous decision by 
him on a question of law does not vitiate 
the award, unless an error is apparent 
on the face of the record. But it appears 
that at that stage a Division Bench deci- 
sion of this Court in Badri Prasad v., 
State of Madh Pra, (supra) was cited 
before him. 


The learned single Judge doubted the 
correctness of the opinion expressed by 
the Division Bench and he was of the 
view that under S. 22 of the Limitation 
Act of 1963 in case of a continuing breach 
of contract or in case of a continuing 
tort, a fresh period of limitation begins 
to run at every moment of the 
time during which the breach or the tort, 
as the case may be, continues. In the 
instant case, the said section is not at- 
tracted because it is neither a case of 
continuing breach of contract nor of a 
continuing tort within the meaning of 
the section. Ordinarily a suit for injunc- 
tion is governed by Article 113 of the 
Limitation Act which prescribes a period 
of 3 years from the date of accrual of 
the cause of action. However, since the 
matter is of importance, he referred the 
case to larger Bench and that is why this 
has been heard by the Full Bench. 


4. In Badriprasad v. State of Madh, 
Pra. (supra) it has been held as under:— 


“In short, the case of the appellant 
was that the State was not entitled to make 
any recovery under the terms of the 
contract, and that it should be restrain- 
ed from doing so. The nature of the 
claim made by the appellant is to re- 
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strain the recovery proceedings started 
by the State. The claim is thus in the 
nature of an injunction, every threat of 
recovery gives a fresh cause of action for 
a suit for injunction. Until the recovery 
is made it cannot be said that a suit for 


injunction to restrain the recovery be-. 


comes barred by limitation. The reason 
is that if recovery of the amount is not 
justified under the terms of the contract, 
the State could not acquire that right 
on the facts of this case by prescription. 


It is, therefore, clear that the claim of 
the appellant, which was involved in 
the dispute referred to the arbitrator 
was not barred by limitation. The 


arbitrator’s finding that the claim was 
barred by limitation is apparently erro- 
neous.” 


In this decision reliance has not been 
placed on Section 22 of the Act but on 
the basis that it is a case of recurring 
cause of action. The appellant got a 
fresh cause of action against every threat 
of recovery. Until the recovery is made 
it cannot be said that a suit for injunc- 
tion to restrain the recovery becomes 
barred by limitation. The Division Bench, 
therefore, set aside the award and direct- 
ed the Addl. District Judge to remit the 
award to the Arbitrator under Sec. 16 
of the Act. The facts of the present case 
are similar to the facts of that case. The 
nature of the claim here also is to re- 
strain the recovery proceedings started 
by the State i.e. in the nature of an 
injunction suit. 


5. We do not find any reason to differ 
with the opinion expressed by the Divi- 
sion Bench which to us appears to be 
the correct view of the provisions of 
law. There is no separate Article provid- 
ed under the Limitation Act for a suit 
for injunction. So a suit for injunction 
has to be governed by the  residuary 
Article i.e. Article 113. Under this Arti- 
cle, a suit can be filed within 3 years 
from the date of accrual of the cause of 
action. The Division Bench has rightly 
held that the cause of action for a suit 
for injunction arose each time when 
there was a threat of recovery by the 
respondents. Every threat of recovery 
gives a fresh cause of action. Until the 
recovery is made it cannot be said that 
a suit for injunction becomes barred. 
The reason is that if recovery of the 
amount is not justified under the terms 
of the contract, the State could not ac- 
quire that right on the nee of the case 
by prescription, 
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The learned single Judge has over- 
looked the fact that the present case is 
a case of recurring cause of action and 
not of continuing breach of contract or 
tort. Section 22 of the Limitation Act 
provides that in case of continuing 
breach of contract or in case of a con- 
tinuing tort, a fresh period of limita- 
tion begins to run at every moment of 
the breach or the tort, as the case may 
be. Tort has been defined under the Act 
as meaning a civil wrong which is not 
exclusively a breach of contract or 
breach of trust. Admittedly, the present 
case is not of -continuing breach of con- 
tract or tort because the contract stood 
rescinded by the D. F. O. and there is 
also no continuing wrong. A Division 
Bench of this Court in Firm Bhagwandas 
v. State of M. P. AIR 1966 Madh Pra 95 
has held that the contract being re- 
pudiated by the State and the conduct 
of the plaintiffs also show that they had 
accepted the repudiation, the suit for 
damages should have been filed within 
3 years of the rescission of the contract. 
That was not a case of successive or con- 
tinuing breach. 


The present suit is not for damages 
but for injunction. Section 22 does not 
apply to successive wrongs. Where there 
are successive infringements of existing 
or continuing right, each infringement is 
a wrong, thus giving rise to successive 
wrongs affording successive causes of ac- 
tion as in the case of successive breach 
of contract. The mere fact that a party 
has not availed of himself an earlier 
cause of action will not prevent him 
from’ availing the same later on in view 
of Article 55 of the Limitation Act. The 
Privy Council in Jalandhar Thakur v, 
Jharula Das, AIR 1914 PC 72 has held as 
under:— 


“The respondent not being a Brahmin 
Panda could not hold the office, that the 
right to the office did not arise from or 
depend upon the receipt of the share of 
the income and that his appropriation 
did not constitute him Shebait for the 
time being or affect the title to that 
office in any way. In these circumstances 
the suit was not one for possession of an 
hereditary office and Article 124 did not 
apply and that every appropriation was 
a fresh actionable wrong on which a suit 
could be maintained.” 


A direct case on this question is by a 
Full Bench of the Madras High Court in 
Annasami v. Adivarachari AIR 1941 Mad 
81 which has relied on the aforesaid 


4 M.P. [Pr. 1] 


Privy Council decision. The Full Bench 
held as under:— 


“A person who is admittedly the law- 
ful holder of an office and is enjoying its 
emoluments must in law be regarded as 
being in possession of the office itself, 
especially where no one else is perform- 
ing the duties of the office. He has the 
right to bring a suit at any time when 
the performance of his duties is interfer- 
ed with. But he is not bound to take ac- 
tion in case of interference if it does not 
suit him. He can bide his time until an- 
other occasion which would only give 
rise to another cause of action since at 
every time of interference there is a 
fresh wrong. Consequently Art. 120 or 
124 have no application to such a case.” 


6. Therefore, the present case is a 
case of recurring cause of action. The 
appellant got fresh cause of action in 
respect of each threat of recovery. His 
right to file such a suit is not barred un- 
less and until the recovery is made. If 
the recovery of the amount is not justi- 
fied under the terms of the contract, the 
appellant could challenge the same. 
Though a demand notice was issued by 
the revenue authorities on 19-8-59 but 
they took no further action and so the 
appellant kept quiet but when a second 
notice was issued on 21-10-65 the ap- 
pellant thought the danger to be im- 
minent and so he filed the application 
u/s 20. He was fully justified in basing 
his cause of action for this suit on the 
notice dated 21-10-65 and his applica- 
tion filed on 19-8-66 could not be said 
to be barred by limitation. If an error 
of law appears on the face of the award 
it is a ground for remitting it or setting 
it aside. 


An error of law on the face of the 
award means you can find in the award 
or a document actually incorporated 
thereto.” (sic) But this rule does not ap- 
ply where questions of law are specifi- 
cally referred to the arbitrator for his 
decision; the award of the arbitrator on 
those questions is binding upon the par- 
ties, for by referring the specific ques- 
tions the parties desire to have a deci- 
sion from the arbitrator on those ques- 
tions rather than from the Court, and 
the Court will not, unless it is satisfied 
that the arbitrator had proceeded ille- 
gally, interfere with the decision. Union 
of India v. Rallia Ram, AIR 1963 SC 1685. 


7. Accordingly, we allow this appeal 
and set aside the award given by the 
Arbitrator and direct the Additional 
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District Judge to remit the award to the 
Arbitrator under Sec. 16 of the Act for a 
decision on merits. He should also fix a 
time within which the Arbitrator shall 
submit his decision to the Court. There 
shall be no order as to costs regarding 
this appeal. 

Appeal allowed. 


AIR 1980 MADHYA PRADESH 4 
SPECIAL BENCH 


J. S. VERMA, M. L. MALIK AND 
FAIZANUDDIN JJ. 


Sitaram and others, Applicants v. The 
State of Madhya Pradesh, Opposite Party. 


Mise. Civil Case No. 471 of 1978, 
D/- 16-8-1979. 

(A) Stamp Act (1899), Section 47-A (as 
inserted by M. P. Act No. 8 of 1975) — 
Instruments registered prior to coming into 
force of amendmentin 1975 — Sub-Regis- 
trar is not empowered to make a refer- 
ence to Collector in regard to under- 
valuation of instruments — Sec. 47-A 
has not retrospective operation. AIR 
1970 SC 703, AIR 1960 SC 936 and AIR 
1964 SC 1511, Applied. (Paras 9, 10, 13) 


(B) Stamp Act (1899), Sec. 47-A (4) 
(as inserted by M. P. Act No. 8 of 1975) 
~- Sub-Registrar acting without jurisdic- 
tion in invoking Section 47-A (1) — Ap- 
peal challenging order of Collector bas- 
ed on such reference — Appeal is com- 
petent. AIR 1951 SC 217 Rel. on. 

(Para 12) 


(C) Interpretation of Statutes — Re- 
trospective operation — Rule as to. 


Every statute which takes away or im- 
pairs vested rights acquired under the 
existing laws, or creates a new obliga- 
tion or imposes a new duty or attaches 
a new disability in respect of transac- 
tions already past, must be presumed to 


be intended not to have retrospective 
effect. (Para 7) 
Cases Referred : Chronological Paras 
ATR 1970 SC 703 8 
1965 MPLJ 606 : AIR 1966 Madh Pra 20 

3, 11 
ATR 1964 SC 1511 3 
AIR 1960 SC 936 l ‘ 8 
AIR 1951 SC 217 : 52 Cri LJ 736 12 


V. S. Pandit with P. V. Pandit, for Ap- 
plicants; L. S. Baghel Dy. Govt. Advo- 
cate, for Opposite party. 

FAIZANUDDIN, J.:— This is a refer- 
ence under sub-section (1) of Section 57 
of the Indian Stamp Act, 1899 (Act 
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No. 2 of 1899) (hereinafter referred to 
as the Act) having been made by a 


learned Member of the M. P. Board of 
Revenue, Gwalior, as the Chief Controll- 
ing Revenue Authority, in consequence 
of a Revenue Revision No. 132-II/77 
against an order dated 28-1-1977 passed 
by the Sub-Divisional Officer and Collec- 
tor of Stamps, Burhanpur, in Revenue 
Case No. 5-B~-103/73-74. The short ques- 
tion as contained in paragraph 6 of the 
order of reference of the learned Mem- 
ber, Board of Revenue and referred to 
this Bench for its opinion is as follows:— 
‘Whether in respect of instruments, 
which were registered prior to the com- 
ing into force of the amendments in 1975, 
the Sub-Registrar is empowered to make 
a reference to the Collector of Stamps 
in regard to under-valuation, once such 
instrument has been registered.” 


2. The factual aspects of this case, 
which emerge out, giving rise to this 
reference, are that on 29-7-1974 appli- 
cants Nos. 1 to 7 named above, executed 
a sale-deed in respect of 4.72 acres of 
land in favour of applicant No. 8 (Shri- 
pat) and another in favour of applicant 
No. 9 (Mst. Jhamabai) on thesame date, 
in respect of 4.50 acres of lands and con- 
sideration in each of the two transactions 
was shown to be Rs. 70/- only. 


Both the deeds were presented for regis- 
tration on 29-7-74, before the Sub-Re- 
gistrar, Burhanpur, who registered the 
said two documents in accordance with 
the law of registration of documents. 
Later on, the Sub-Registrar, Burhanpur, 
considered that the valuation as shown 
in the two deeds, are much below the 
average sale price for similar lands dur- 
ing the preceding three years and there- 
fore, he entertained a doubt for under 
valuation to avoid payment of proper 
stamp duty with which the two docu- 
ments were chargeable on proper valua- 
tion and consequently, the Sub-Registrar 
made a reference to the S. D. O. and 
Collector of Stamps, Burhanpur, to as- 
sess the real value of the lands so trans- 
ferred by the two deeds and after such 
determination recover the deficit stamp 
duty chargeable with penalty thereon. 
The S. D. O. and Collector of Stamps, 
after notice to the affected persons, as- 
sessed that the stamp duty to the ex- 
tent of Rs. 225/- was deficit and he also 
found it to be a deliberate breach for 
which he imposed a fine of Rs. 5000/-. 
The applicants, therefore, preferred a re- 
vision before the M. P. Board of Revenue, 
Gwalior, against the above said order 


Sitaram v. State (SB) (Faizanuddin J.) 


[Prs. 1-5] M. P. 5 


of the S. D. O. and Colloctor of Stamps, 
Burhanpur. 


3. In the revision, before the learned 
Member, Board of Revenue on the basis 
of law laid down in a Full Bench deci- 
sion of this Court reported in Kamal 
Chand v. State of M. P., 1965 MPLJ 606 
a question was raised that as soon as 
the registering officer registers a docu- 
ment presented to him for registration, 
the function in the preformance of which 
the document was produced before him 
is over and. therefore, becomes functus 
officio, having no power under Section 33 
to impound the instrument. As such, the 
Sub-Registrar has no power to make 
reference as regards the under valuation, 
and the reference, if any, would be with- 
out jurisdiction and the order of the 
S. D. O. and Collector of Stamps, re- 
assessing the value, duty and imposition 
of penalty, shall also be without jurisdic- 
tion. 


4. The M. P. Board of Revenue, after 
considering the effect of the new Sec- 
tion 47-A of the Act introduced by an 
amendment in 1975 as also that of Sec- 
tion 33 of the Act is of the opinion that 
the reference made by the Sub-Registrar 
is without jurisdiction and the impugned 
order passed by the S. D. O. and Collec- 
tor of Stamps, Burhanpur, is illegal and 
the same deserves to be set aside. The 
M. P. Board of Revenue, with its above 
said opinion, made a reference to this 
Court for its opinion on the question 
noted above. 


5 At the very outset, we feel it 
necessary to state that by a local am- 
endment, new Section 47-A was intro- 
duced and inserted to the Indian Stamp 
Act, 1899 in its application to the State 
of Madhya Pradesh by Section 8 of the 
Indian Stamps (Madhya Pradesh Second 
Amendment) Act, 1975 (M. P. Act No. 8 
of 1975). In the aforesaid context. it will 
also be advisable to set out the relevant 
provisions of said Section 47-A (with 
which we are concerned in the instant 
case) for better understanding, which 
runs as under:— 


“47-A. Instruments undervalued how 
to be dealt with.— (1) If the registering 
officer appointed under the Registration 
Act, 1908 (No. XVI of 1908) while regis- 
tering any instrument has reason to be- 
lieve that the market value of the pro- 
perty which is the subject matter of 
such instrument has not been truly set 
forth in the instrument, he may after 
registering such instrument, refer the 
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same to the Collector for determination 
of market value of such property and 
the proper duty payable thereon. 

(2) On receipt ofa reference under sub- 
5. (1). the Collector shall. after giving the 
parties a reasonable opportunity of being 
heard and after holding an enquiry in 
such manner, as he may prescribe, deter- 
mine the market value of the property, 
which is the subject matter of such in- 
strument and the duty as aforesaid. The 
difference, if any, in the amount of duty 
shall be payable by the person liable to 
pay the duty. 

(3) The Collector may suo motu, with- 
in five years from the date of registra- 
tion of any instrument not already re- 
ferred to him under sub-section (1), call 
for and examine the instrument for the 
purpose of satisfying himself as to the 
correctness of the market value of the 
property which is the subject matter of 
any such instrument and the duty pay- 
able thereon and if after such examina- 
tion, he has reason to believe that the 
market value of such property has not 
been truly set forth in the instrument, 
he may determine the market value of 
such property and the duty as aforesaid 
in accordance with the procedure pro- 
vided for in sub-section (2). The differ- 
ence, if any, in the amount of duty, shall 
be payable by the person liable to pay 
the duty: 

Provided that nothing in this sub-sec- 
tion shall apply to any instrument regis- 
tered prior to the date of the commence- 
ment of the Indian Stamp (Madhya Pra- 
desh Amendment) Act, 1975. 


(4) Any person aggrieved by an order 
of the Collector under sub-section (2) 
or sub-section (3) may in the prescribed 
manner appeal against such order to the 
Commissioner of the division. 


(5) Any person aggrieved by an order 
passed under sub-section (4) may in the 
prescribed manner appeal against such 
order ‘to the Chief Controlling Revenue 
Authority, Madhya Pradesh. 

(OI GO" (8) escoire nik n 


6. Before we proceed to dwell on and 
consider the effect of the new Sec. 47-A 
inserted in the Act on the documents, 
which were registered prior to its com- 
ing into force, we shall first state the 
law and the principles governing the 
prospective and retrospective operation 
of statute or a particular section inserted 
into it by amendment. 


7. It is an unexceptionable cardinal 
principle of construction that every 
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statute or a particular new section intro- 
duced to it is prospective unless it is 
manifest by express words or by neces- 
sary implication indicating retrospective 
operation. It, therefore, follows that un- 
less there are words in the statute suffi- 
ciently to show the intention of tha 
Legislature to affect the existing rights, 
it is deemed to be prospective only bas- 
ed on the principles of “nova constitutio 
futuris formam imponere debet non 
praeteritis, that is to say, a new law 
ought to regulate what is to follow, not 
the past, It has beem said that every 


statute which takes away or impairs 
vested rights acquired under the existing 
laws, or creates a new obligation or im- 
poses a new duty or attaches a new dis- 
ability in respect of transactions already 
past, must be presumed to be intended 
not to have retrospective effect. 









8. In Mahadeo Lal v. Administrator 
General W. B., AIR 1960 SC 936 it was 
observed as under:— 

“The principles that have to be ap- 
plied for interpretation of statutory 
amendments taking away substantive 
rights arẹ well established. The first of 
these is that statutory provisions creat- 
ing substantive rights or taking away 
substantive rights are ordinarily prospec- 
tive: they are retrospective only if by ex- 
press words or by necessary implication 
the Legislature has made them retro- 
spective; and the retrospective operation 
will be limited only to the extent to 
which it has been so made by express 
words, or necessary implication. The 
second rule is that the intention of the 
Legislature has always to be gathered 
from the words used by it, giving to the 
words their plain, normal grammatical 
meaning. The third rule is that if in. any 
legislation, the general object of which 
is to benefit a particular class of persons, 
any provision is ambiguous so that it is 
capable of two meanings, one which 
would preserve the benefit and another 
which would take it away, the meaning 


which preserves it should be adopted. 
The fourth rule is that if the strict 
grammatical interpretation gives rise to 


an absurdity or inconsistency such inter- 
pretation should be discarded and an 
interpretation which will give effect to 
the purpose the Legislature may reason- 
ably be considered to have had will be 
put on ‘the words, if necessary, even by 
modification of the language used.” 
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The same view was again reiterated by 
their Lordships of the Supreme Court in 
Rafiquennessa v. Lal Bahadur, AIR 1964 
SC 1511 and Arjan Singh v. State of 
Punjab, AIR 1970 SC 703 at p. 705. 


9. Now having the aforesaid princi- 
ples of law in view, it is not difficult: to 
find out the answer to the question 
referred to this Court by the Board of 
Revenue. Bearing in mind these princi- 
ples, now let us examine Section 47-A 
of the Act reproduced in paragraph 5 
above. Sub-section (1) of Section 47-A 
contemplates that (if) the registering offi- 
cer, while registering any instrument, 
has reason to believe that the market 
‘value of property covered by such in- 
strument has not been correctly stated, 
he may, after registering such instru- 
ment, refer it to the Collector for deter- 
mination of market value of such pro- 
perty and proper duty payable there- 
on. Sub-section (2) provides the proce- 
dure to be followed by the Collector on 
receiving a reference under sub-sec. (1), 
to determine the market value of the 
property sought. to be transferred by an 
instrument and the duty thereon. 


Sub-sec. (3) confers suo motu powers 
upon the Collector to be exercised within 
5 years from the date of registration of 
any instrument, to call for and examine 
the instrument, for purposes of satisfy- 
ing himself about the correctness of 
the market value of property and the 
duty payable thereon, in cases which are 
not already referred to him under sub- 
section (1). But the proviso to this sub- 
sec. (3) attaches a rider for exercise of 
such power and it contemplates that 
such power shall not be exercised in rela- 
tion to any instrument registered prior 
to the date of the commencement of the 
Indian Stamp (Madhya Pradesh Amend- 
ment) Act; 1975, sub-sections (4) and (5) 
relate to first and second appeals and 
the remaining sub-sections relate to the 
procedure to be adopted in appeals. Thus, 
on reading the entire Sec. 47-A introduc- 
ed by amendment in 1975, it does not 
anywhere indicate the Legislative inten- 
tion to make its provisions retrospective 
in operation. In such a situation, unless a 
clear and unambiguous intention is indi- 
cated by the Legislature, it cannot be 
said that S. 47-A has retrospective opera- 
tion. On the contrary, the proviso to 
sub-section (3) of Section 47-A is 
indicative of the fact that the Collector’s 
power under that sub-section shall not 
be applicable to the instruments register- 
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ed prior to the date of the commence- 
ment of. Amendment Act, 1975. 


10. Admittedly, the two documents 
were registered on 29-7-1974 much be- 
fore the date of coming into force of the 
new Section 47-A introduced by the 
Amendment Act and since it has no re- 
trospective effect, the said two register- 
ed deeds will not be governed by the 
amended Section 47-A of the Act; but 
by the provisions of the Act, as they 
were before the aforesaid amendment. 

ii. Whether or not, under the provi- 
sions of unamended Act, a Registering 
Officer is empowered to make a refer- 
ence to the Collector of Stamps with re- 
gard to the under valuation of property 
covered by an instrument after it has 
been so registered by the Registering of- 
ficer has already been decided by a Full 
Bench of this Court reported in Komal 
Chand v. State of M. P., AIR 1966 Madh 
Pra 20 : 1965 MPLJ 606. 


12. Before we part with this case, we 
must observe that the Sub-Registrar, 
while making a reference to the S.D. O. 
and Collector of Stamps, had invoked 
the provisions of sub-section (1) of the 
amended Section 47-A of the Act, sub- 
section (4) of which also provides for an 
appeal to the Commissioner against the 
order of the Collector passed under sub- 
sec. (2) or sub-sec. (3) of Sec. 47-A of the 
Act. Thus, if the Sub-Registrar had act- 
ed without jurisdiction-in invoking the 
provisions of sub-section (1) of Sec. 471A 
on the basis of which the Collector of 
Stamps passed the impugned order it 
was equally permissible for the appli- 
cants to challenge the order of the 
Collector of Stamps in appeal under the 
sub-section (1) of S. 47-A 
of the Act. In Janardhan Reddy v. State 
of Hyderabad, AIR 1951 SC 217 at p. 225 
it was observed as under:— 


“It is well settled that if a Ct. acts 
without jurisdiction, its decision can be 
challenged in the same way as it would 
have been challenged if it had acted 
with jurisdiction i.e. an appeal would 
lie to the Ct. to which it would lie if its 
order was within jurisdiction.” 


Normally, therefore, where there is a 
provision for appeal, the revision should 
not be resorted to, as was done in this 
case. 


13. Consequently, our answer to the 
question referred to us is that once an 
instrument has been registered, the Sub- 
Registrar is not empowered to make a 
reference to the Collector of Stamps in 
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regard to the under valuation in respect 
of the instruments which were registered 
prior to the coming into force of the 
Amendment Act, 1975. We may make it 
clear that we have expressed this opinion 
only in respect of the position of law be- 
fore the amendment of the Act in 1975. 
14. Looking to the facts and circum- 
stances of this case, let the parties bear 
their respective costs of this reference. 
Answer accordingly. 
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(INDORE BENCH) 
FULL BENCH 


G. P. SINGH C. J, SEN AND 
B. C. VARMA JJ. 


Sardarilal, Appellant v. 
Respondent. 


Second Appeals 
1975, D/- 13-3-1979. 

(A) Transfer of Property Act (1882), 
Ss. 109, 106 — Scope of Sec. 109 — 
Transferee of a. part of property leased 
— He can terminate lease with respect 
to the part transferred to him by giving 
quit notice to tenant. (1950) 86 Cal LJ 
198, 1957 Nag LJ 625 and 1969 Rent 
CR 855 (All), Diss. from. 


The provision in the last clause of 
Section 109 for apportionment of rent 
without the consent of the lessee is an 
indication that Section 109 intends to 
effect a severance of the lease. A right 
to terminate the lease by a quit notice 
is a right of the lessor. Section 109 thus 
enables the transferee to exercise all the 
rights of the lessor including the right 
to terminate the lease. (Paras 5, 10) 

The continuance by Section 109 of the 
liabilities of the lessor does not show 
that there is no severance of the lease 
when a part of the property leased is 
transferred and that the transferee of 
the part cannot terminate the lease of 
the part transferred to him. (1921) 1 Ch 
559, Dist; (1950) 86 Cal LJ 198, 1957 Nag 
LJ 625 and 1969 Rent CR 855 (All), Diss. 
from: AIR 1976 Madh Pra 55, Approved. 

(Para 6) 


Property Act (1882), 
Ss. 109, 37 — Transfer of fractional 
share in property leased — Transfer 
governed by Section 37 and not by Sec- 
tion 109. (Para 7) 
Cases Referred : Chronological Paras 
AIR 1978 All 173 : 1978 All LJ 165 9 
AIR 1976 Madh Pra 55 2 
AIR 1973 Guj 131 (FB) 7 
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Narayanlal, 


Nos. 445 and 446 of 


(B) Transfer of 


Sardarilal v. Narayanial (FB) (G. P. Singh C. J.) 


A. I. R. 


1969 Rent CR 855 (All) 

AIR 1957 Assam 70 

1957 Nag LJ 625 

AIR 1953 Nag 18 

(1950) 86 Cal LJ 198 

(1936) 53 TLR 45: (1936) 3 All ER 7 
(CA) Smith v. Kinsey 

AIR 1935 Pat 227 

AIR 1927 Bom 145 

(1921) 33 Cal LJ 513 

(1921) 33 Cal LJ 516 

(1921) 1 Ch 559: 124 LT 661, Bebington 
Wildman 

AIR 1920 Mad 838 (FB) 

AIR 1919 Mad 1186 

AIR 1917 Mad 151 

AIR 1915 Mad 813 

(1906) ILR 29 Mad 29 

(1874) 29 LT 835, Prince v. Evans 


G. P. SINGH, C. ¥.:— Second Appeals 
Nos. 445 of 1975 and 446 of 1975 were 
heard together by Sohani J. who, by his 
order dated 20th February 1978, referred 
to a Full Bench the following common 
question of law arising in these appeals: 
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“Whether a transferee of a part of the 
property leased can terminate the lease 
with respect to the part transferred to 
him by giving a quit notice to the 
tenant?” 


2. The facts giving rise to the afore- 
said question are as follows: Rai Bahadur 
Seth Hiralal was the owner of an open 
plot of land bearing Municipal No. 15, 
situated at Nalia Bakhal, Indore. The 
plot was let out to Sardarilal who is the 
appellant in both these appeals on a 
monthly rent of Rs. 50/-. Narayanlal 
purchased southern half portion of the 
plot from Seth Hiralal on 16th Septem- 
ber, 1967. The remaining half of the plot 
was sold on the same date by Seth Hira 
lal to Mohanlal. Narayanlal and Mohan- 
lal issued separate notices on 16th 
February 1968 determining the tenancy of 
Sardarilal with respect to the half por- 
tion of the plot purchased by each with 
effect from 3lst March 1968. The notice 
issued by Narayanlal was on his behalf 
and signed by him alone, and similarly 
the notice issued by Mohanlal was on 
his behalf and signed by him alone. Two 
separate suits were then filed, one by 
Narayanlal and the other by Mohanlal. 
on the same date for ejectment of 
Sardarilal. 

The suit filed by Narayanlal relates to 
the half portion purchased by him, and 
similarly the suit filed by Mohanlal re- 
lates to the other half portion purchased 
by him. The appellant Sardarilal in both 
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the suits challenged the validity of the 
notices terminating his tenancy. It was 
contended by him that a transferee of a 
part of the leased property could not 
alone terminate the tenancy with respect 
to the part transferred to him; and as 
the notices were separate notices with 
respect to the parts transferred to each 
of the transferees, the notices were in- 
valid. This contention was negatived by 
the trial Court and both the suits were 
decreed. The decrees were upheld by the 
first appellate Court. Sardarilal then fil- 
ed these second appeals. The same con- 
tention was repeated before Sohani J. 
when the appeals came up for hearing 
before him. The point was concluded 
against the appellant by a Division 
Bench decision in B. P. Pathak v. Dr. 
Riyazuddin (1976 MPLJ 9: AIR 1976 
Madh Pra 55). Sohani J., however, was 
of opinion that the said decision requir- 
ed, reconsideration by a Full Bench. It 


is for this reason that he made this 
reference, 
3. Before we take up the considera- 


tion of the question of law referred, we 
may state that the learned counsel ap- 
pearing for the respondents in these ap- 
peals submitted before us that the two 
notices should be read together and that 
the effect of the two notices is that the 
whole of the tenancy of the appellant 
stood terminated by a joint action taken 
by the transferees. In our opinion, it is 
not open to us to examine this submis- 
sion. The learned single Judge in the order 
of reference considered this argument and 
came to the conclusion that it was not 
correct to read the notices together and 
to convert them into a composite notice 
issued by both the transferees covering 
the entire leased property. To quote his 
words: “By combining the two notices 
given separately by each plaintiff to the 
defendant, a court would be reconstruct- 
ing a notional notice and on the basis of 
such a notional notice, it cannot be held 
that the defendant’s tenancy was valid- 
ly determined.” The reference made to 
the Full Bench by the learned single 
Judge does not cover the correctness of 
this finding reached by him. We can only 
answer the question of law referred to 
us on the assumption that the view taken 
by the learned single Judge that the two 
notices cannot be read together so as to 
constitute them as one notice is correct. 


4. The relevant statutory provision 
bearing upon the question referred is 
Section 109 of the Transfer of Property 
Act, 1882, which reads as follows: , 
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“109. If the lessor transfers the pro- 
perty leased, or any part thereof, or any 
part of his interest therein, the trans- 
feree, in the absence of a contract to the 
contrary, shall possess all the rights, and, 
if the lessee so elects, be subject to all 
the liabilities of the lessor as to the pro- 
perty or part transferred so long as he 


is the owner of it; but the lessor shall 


not, by reason only of such transfer, 
cease to he subject to any of the liabi- 
lities imposed upon him by the lease, 
unless the lessee elects to treat the trans- 
feree as the person liable to him: 

Provided that the transferee is not 
entitled to arrears of rent due before 
the transfer, and that, if the lessee, not 
having reason to believe that such trans- 
fer has been made, pays rent to the les- 
sor, the lessee shall not be liable to pay 
such rent over again to the transferee. 

The lessor, the transferee and the 
lessee may determine what proportion of 
the premium or rent reserved by the 
lease is payable in respect of the part 
so transferred, and, in case they disagree, 
such determination may be made by any 
Court having jurisdiction to entertain 
a suit for the possession of the property 
leased.” 


3. Section 109 applies when the lessor 
transfers the property leased, or any 
part thereof, or any part of his interest 
therein. When the transfer is of the 
entire property leased, there is no diffi- 
culty and the transferee gets all the 
rights of the lessor including the right 
to terminate the tenancy by issuing a 
quit notice. In such a case, there is no 
severance of tenancy and the transferee 
like the lessor can terminate the tenancy. 
There is also no difficulty when the 
lessor transfers a part of his interest in 
the property leased. By “any part of his 
interest” is meant not a fractional share 
but something less than the entire inter- 
est of the lassor. If the lessor sells the 
property, the transferee gets the whole 
of the lessor’s interest; but if the lessor, 
instead of selling the property, mortgages 
or leases the property, the interest so 
transferred is a part of his interest in 
the property leased. In such a case also 
the mortgagee of the lessor or the lessee 
of the lessor can terminate the lease in 
the same manner in which the lessor 


could have terminated the lease (Barjor- 


ji v. Shripatprasadji, AIR 1927 Bom 145; 
Manikkam v. Rathnasami, AIR 1919 Mad 
1186.) 

The difficulty arises only when the 
lessor transfers a part of the property 


™ 
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leased or any part of his interest 
im a part of the property leas- 
ed. The question that then arises 


is whether the transferee can by 
a quit notice terminate the lease in re- 
spect ofthe part of the property transfer- 
red to him. The argument of Shri Sanghi, 
learned counsel for the appellant, is that 
a lease is indivisible and a transferee of 
a part of the property leased cannot 
terminate the tenancy of the part trans- 
ferred to him, as that would amount to 
affecting the integrity of the lease. The 
argument of the learned Advocate Gene- 
ral on behalf of the respondents is that 
in such a situation, Section 109 effects 
severance of the tenancy in respect of 
the part transferred by the lessor and 
the transferee of the part can terminate 
the lease of the part by a quit notice. It 
is common ground that apart from 
statute, a transfer of a part of the 
property leased does not effect a seve- 
rance of the tenancy entitling a trans- 
feree of the part of the property leased 
to terminate the tenancy of the part 
transferred to him. 


The point for consideration is thus 
whether Section 109 is a statutory pro- 
vision effecting severance of the tenancy 
in such cases. The point is not free from 
difficulty. However, having given our an- 
xious consideration to the problem, we 
are of opinion that Section 109 has the 
effect of severing the tenancy in respect 
of the part of the property transferred 
by the lessor and the transferee can 
terminate the tenancy of the part trans- 
ferred to him. An indication of this is 
found in the last clause of Sec. 109 
which provides for apportionment of 
rent in respect of the part transferred 
even without the consent of the lessee, 
As enacted therein, the lessor, the 
transferee and the lessee may determine 
what proportion of the premium or rent 
reserved by the lease is payable in res- 
pect of the part transferred, and, in case 
they disagree, such determination may 
be made by any Court having jurisdic- 
tion to entertain a suit for the posses- 
sion of the property leased. 


The effect of this clause is to enable 
apportionment of rent with respect to 
the part transferred even without the 
consent of the lessee by order of the 
Court. The provision for apportionment 
of rent without the consent of the lessee 
is an indication that Section 109 intends 
to effect a severance of the lease. A 
right to terminate the lease by a quit 
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notice is a right of the lessor. The trans- 
feree as provided in S. 109 gets “all the 
rights” of the lessor by virtue of the 
transfer “as to the property or part 
transferred”. The section thus enables the 
transferee to exercise all the rights 
of the lessor including the right to 
terminate the lease. But then it is ar- 
gued that the transferee of a part of the 
property leased only gets all the rights 
of the lessor in respect of that part and 
as the lessor himself could not have 
terminated the tenancy of a part of the 
property leased, the transferee of the 
part cannot also terminate the tenancy 
of the part transferred to him. In our 
opinion, this is too narrow a construction 
of S. 109 which fails to take notice of the 
intention evidenced by the last clause to 
sever the tenancy. 


Further, if this construction is accept- 
ed, it would lead to many difficulties. A 
transferee would be unable to terminate 
the lease of the part of the property trans- 
ferred to him uniess the lessor agrees to 
join him in terminating the entire 
tenancy. The transferee would have no 
remedy if the lessor refuses, howsoever 
unreasonably, to terminate the entire 
lease. It was suggested that the difficulty 
would be removed by the transferee fil- 
ing a suit for compelling the lessor to 
join him in terminating the lease. But 
such a suit, even if theoretically possible, 
would lead to multiplicity of litigation. 
On the other hand, by holding that S. 109 
creates a severance of tenancy when the 
lessor transfers a part of the property 
leased, there would be no, difficulty and 
the statute would work harmoniously in 
the interest of all concerned. If there are 
two views possible of a statutory provi- 
sion, it is a well-recognised canon of 
construction that the view which leads 
to injustice and inconvenience should be 
rejected, and the one which is in 
consonance with justice and convenience 
should be preferred. 


6. It was pointed out by Shri Sanghi 
that in spite of the transfer the lessor re- 
mains subject of the liabilities imposed 
upon him by the lease unless the lessee 
elects to treat the transferee as the per- 
son liable to him. It was submitted that 
this shows that there is no severance of 
tenancy unless the lessee consents. We 
are unable to agree with this submission. 
The provision in Section 109 to continue 
the liabilities of the lessor imposed up- 
on him by the lease unless the lessee 
elects otherwise is on the principle that 
a person can only transfer rights and 
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not liabilities unless the person for 
whose benefit the liabilities exist con- 
sents. The provision so made in S. 109 
applies even when the transfer is of the 
whole of the property leased and when 
the transferee admittedly can terminate 
the tenancy by a quit notice. Therefore, 
jthe continuance by S. 109 of the liabili- 
ties of the lessor does not show that 
there is no severance of the lease when 
a part of the property leased is transfer- 
red and that the transferee of the part 
cannot terminate the lease of the part 
transferred to him. 


7. It was submitted by Shri Sanghi 
that if a lessor transfers a fractional 
share in the property leased, the trans- 
feree of the fractional share will also get 
all the rights of the lessor in respect of 
the share so transferred to him; and if 
S. 109 is given a construction permitting 
the transferee of a defined part to termi- 
nate the lease of the part, the transferee 
of a share in the property leased would 
also get the same right and would be 
able to terminate the tenancy of the share 
transferred to him and that if it is ac- 
cepted that the transferee of a share 
cannot terminate the tenancy of the share 
transferred to him, the transferee of a 
specific part of the property cannot also 
terminate the tenancy of the part; other- 
wise, S. 109 will have to be construed 
differently in these two types of cases for 
which there is no justification. In our 
opinion, there is no such difficulty in the 
application of S. 109 because it does not 
apply to a case where only a share in 
the property leased or a share in any 
part thereof is transferred. 


We have earlier pointed out that the 
words “any part of his interest therein” 
as used in S. 109 do not refer to any 
fractional share but only to an interest 
which is not the entire interest of the 
lessor but something less than that; for 
example, where the lessor, instead of 
selling the property leased or a part 
thereof, mortgages or leases the same it 
would be said that he has transferred a 
part of his interest therein. Cases where 
there is only a transfer of a fractional 
share in the property leased or in a part 
thereof would be governed by S. 37, and 
not by S. 109. A transferee of a share in 
the property leased or in any part there- 
of will become a co-owner with the les- 
sor and will stand-in the same position as 
a co-lessor. It is well settled — and this 
legal position is not disputed before us 
—— that a_co-lessor cannot terminate the 
lease and that an effective quit notice for 
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terminating the lease has to be given on 
behalf of all the co-lessors. (See Nanalal 
v. G. J. Motorwala (AIR 1973 Guj 131 
(FB)); Abdul Hamid v. Bhuwaneshwar 
Prasad (AIR 1953 Nag 18)). The difficulty 
in the construction pointed out by Shri 
Sanghi, therefore, does not arise if S. 109 
is so understood. 


8. Shri Sanghi relied upon the case 
of In re Bebington’s Tenancy (Bebing- 
ton v. Wildman, (1921) 1 Ch 559) in sup- 
port of his submission that a transferee 
of a part of the property leased cannot 
terminate the tenancy of the part. 
In that case, following Prince v. Evans 
((1874) 29 LT 835), it was held by Peter- 
son J. that an assignee of a part of re~- 
version cannot validly terminate the 
tenancy of that part by a quit notice. 
Bebington v. Wildman was overruled 
by S. 140 of the Law of Property Act, 
1925 which specifically enables an as- 
signee of a part of the reversion to ter- 
minate the tenancy of that part by a 
quit notice. Moreover, as pointed out by 
Romer, L. J., in the case of Smith v. 
Kinsey ((1936) 53 TLR 45 at p. 46). the 
true ratio of the decision in In re Bebing- 
ton’s Tenancy was that where the rent 
had not been legally apportioned, that is 
to say, where the tenant had not consent- 
ed to, and so not recognized, the sever- 
ance or division of his tenancy, a notice 
to quit given by the assignee of a part 
of the reversion terminating the tenancy 
of that part only was a bad notice. 


Romer, L. J. further pointed out that 
S. 3 of the Law of Property Amendment 
Act, 1859, which entitled an assignee of 
a part of the reversion to take the bene- 
fit in respect of the conditions of re- 
entry was applicable only when the rent 
had been legally apportioned, that is, 
where the tenant had consented to the 
apportionment and recognized the seve- 
rance or division of his tenancy. The 
law in England in those days was mate- 
rially different from the Indian law as 
contained in S. 109 of the Transfer of 
Property Act which specifically provides 
for apportionment of rent in respect of 
the part of the property transferred even 
without the consent of the lessee. In our 
opinion, therefore, the ratio of the case 
in In re Bebington’s Tenancy is’ not ap- 
plicable to the cases governed by- S. 109. 


9. Shri Sanghi in support of his argu- 
ment also relied upon Ram Kanie 
Mandal v. Gunesh Chunder Sen ((1921) 
33 Cal LJ 513); Bhimram Marwari v. 
Maharanee Hura Soondery Dabee ((1921) 
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33 Cal LJ 516); Mt. Nepur Kuer v. Bhan 
Pratap, (AIR 1935 Pat 227) and Arun 
Chandra v. Panchu Modak, (AIR 1957 
Assam 70). All these cases were decided 
without reference to Section 109 and 
are, therefore, not helpful. Reliance was 
also placed upon the cases of Sm. Durga- 
rani Devi v. Mohiuddin, ((1950) 86 Cal 
LJ 198); Daulat Singh v. State of Bom- 
bay, (1957 Nag LJ 625) and Ram Charan 
v. State of U. P., ((1969) Rent CR 855) 
(All). These cases do support the conten- 
tion raised by the learned counsel for 
the appellant. But, with great respect, 
we are unable to agree with the view 
taken in them. The cases do not give due 
importance to the fact that S. 109 pro- 
vides for apportionment of rent without 
the consent of the lessee indicating seve- 
rance of tenancy. The cases also take too 
narrow a view of the words “all the 
rights” of the lessor as used in S. 109. 
For the reasons given earlier by us, we 
respectfully dissent from the view taken 
in these cases. We may point out that 
the Allahabad High Court took a view. 
Similar to that taken by us here in Ram 
Chandra v. Ram Saran (AIR 1978 AN 
178). 


A number of cases of the Madras High 
Court were cited before us. These cases 
are: Sri Raja Simhadri Appa Rao v. 
Prattipati Ramayya, ((1906) ILR 29 Mad 
29); Korapalu v. Narayana (AIR 1915 
Mad 813); Ahmad v. Magnesite Syndi- 
cate, Ltd., (AIR 1917 Mad 151); Manik- 
kam v. Rathnasami, (AIR 1919 Mad 1186) 
and Kannyan v. Alikutti, (ATR 1920 Mad 
838) (FB). None of these cases covers the 
‘point arising before us. The cases of 
Manikkam v. Rathnasami (supra) and 
Kannyan v. Alikutti (supra), which were 
strongly relied upon by the learned Ad- 
vocate General, are clearly distinguish- 
able. In the former case, the transfer by 
the lessor was of the entire property 
leased by a subsequent lease of 20 years 
and the subsequent lessee terminated the 
prior lease by a notice to quit. The ques- 
tion whether the transferee of a part of 
the property leased can terminate the 
tenancy did not arise for consideration 
in that case. In the latter case, the lease 
terminated by efflux of time and, there- 
fore, the question whether the transferee 
of a part of the property leased could 
terminate the lease by a quit notice did 
not come up for consideration. 


10. As a result of the above discus- 
sion, we answer the question referred to 
us in the affirmative. Both the second ap- 
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peals shall now be laid before the learn- 
ed single Judge for final disposal. 
Answered in affirmative, 
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Smt. Sayeeda Begam and another, Ap- 
plicants v. Ashraf Hussain and others, 
Respondents. 


Civil Revn. No. 341 of 1973, D/- 2-8- 
1979.* 


Civil P. C. (1908) Section 141, Order 9 
Rule 13 and Order 22 — Application 
for restoration of suit dismissed in 
default — Death of applicant — Substitu- 
tion of his L. Rs. — O. 22 not applicable 
— Also limitation under Article 137 and 
not Art. 120 applies — (Limitation Act 
(1963) Arts. 120, 137). 


Where during the pendency of an ap- 
plication for restoration of suit dismiss- 
ed in default the applicant dies, the ap- 
plication does not abate even if the sub- 
stitution of his legal representatives 
takes place after the period of limitation 
under Art. 120 of the Limitation Act. 


O. 22 does not in terms apply to a mis- 
cellaneous proceeding, initiated under 
O. 9 for restoration of a suit dismissed in 
default. O. 22 contains penal provisions 
which affect substantive rights of the 
plaintiff or the appellant, as the case may 
be, when an application for substitution 
is not filed within time. The penal provi- 
sions have to be construed strictly. Un- 
less they expressly declare the provi- 
sions to be applicable to a proceeding 
other than a suit or appeal, those provi- 
sions cannot be applied by analogy to 
such a proceeding. Further, Art. 120 of 
the Limitation Act governs the applica- 
tion for substitution in suit or appeal. 
This Article cannot be extended in its 
Operation by analogy or otherwise to an 
application for substitution when an ap- 


plicant or non-applicant dies in a 
proceeding for restoration under 
Order 9. It cannot be read into 


the Article “an applicant” for the plain- 
tiff or “a non-applicant” for the defen- 
dant. Moreover, S. 141 of Civil P. C, 
may permit the procedure for a suit to 
be followed in a proceeding initiated 
under O. 9 but the provisions of the 
Limitation Act could not be amended by 
any process of reasoning so as to read 


*Case referred by M. L. Malik J. on 
12-8-1977. 
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“applicant” for “plaintiff” and ‘Non-ap-~- 
plicant” for “defendant”, and unless that 
could be done, the application for sub- 
stitution in such a case would be govern- 
ed by the residuary Article, there being 
no special provision. (Case law discussed) 

(Paras 6 to 9) 


Cases Referred : Chronological Paras 
(1977) Civil Revn. No. 658 of 1975, 
D/- 31-3-1977 (Madh Pra), Abdul 
Rashid v. Qazi Rasoolkhan 3 
1976 MPLJ 306: AIR 1976 Madh Pra 136 
(FB) 5 
AIR 1972 All 504 (FB) 8 
AIR 1953 Raj 169 (FB) 8 
AIR 1949 Lah 186 (FB) 8 
S. Awasthi, for Applicants; R. C, 


Agrawal, for Respondents. 


MALIK, J.:— The question which has 
been referred to the Division Bench for 
answer is this: Whether the provisions 
of O. 22 read with S. 141 Civil P. C, 
would apply to proceeding initiated under 
O. 9, for restoration of a suit dismissed 
in default? 


2. The referring order gives the fol- 
lowing facts: Mst. Sikandar Jahan Begum 
filed Civil Suit No. 9-A of 1964 in the 
Court of First Additional District Judge, 
Bhopal, in forma pauperis. She remain- 
ed absent on 3-11-1966 and her counse} 
pleaded no instructions. The suit, there- 
fore, came to be dismissed in default of 
appearance of the plaintiff. An applica- 
tion was later filed for restoration of the 
suit which came to be registered as Mis- 
cellaneous Judicial Case No. 29 of 1966. 

Notices were issued to the defendants 
to show cause. The report of the Process 
Server, given sometime in Sept., 1967 
was that the defendant No. 1 had refus- 
ed to accept the notice. To this, the 
other defendants raised an objection that 
the defendant No. 1 had already died 
and the proceedings had abated for reason 
of non-joinder of his legal representatives 
within time. Before steps could be taken 
to implead the legal representatives of 
the deceased defendant No. 1 and before 
the Court could give decision on the 
question whether or not the proceedings 
had abated, Sikandar Jehan Begum died, 


An application came to be presented to 
bring on record her legal representatives. 
There is a dispute as regards the data 
on which this application was made. Ac- 
cording to the legal representatives, the 
application was made on 31-7-1968. Ac- 
cording to the defendants, it was made 
on 8-11-1968. The defendants said that 
the proceedings had abated since the ap- 
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plication was moved more than 90 days 
after the death of Sikandar Jehan Begum. 
They also said the application was made 
by some unauthorised person and could 
not be treated as one for the benefit of 
the legal representatives. 

The Court below has overruled the ob- 
jections. The legal representatives have 
been brought on record not only in the 
miscellaneous proceedings for restora- 
tion but also in the main suit which al- 
ready stood dismissed in default. 


3. The important question that arose 
for consideration was whether the provi- 
sions of O. 22 read with S. 141 Civil P.C. 
in terms applied to restoration proceed- 
ings initiated under O. 9 and registered 
as a separate miscellaneous case. A simi- 
lar question had arisen for consideration 
before C. P. Sen J. in Abdul Rashid v. 
Qazi Rasoolkhan Civil Revn. No. 658 of 
1975, D/- 31-3-1977 (Madh Pra) and he 
was of the opinion that such a miscellane- 
ous proceeding would be governed by 
O. 22 read with S. 141 Civil P. C. This is 
what Sen J., said: 


“The only question is whether there 
can be abatement of the proceedings 
under O. 9 of the Code. According to the 
applicants, O. 22 R. 4 in terms applies to 
suits and the provisions cannot be ex- 
tended to miscellaneous proceedings. Since 
the proceedings for restoration of suit 
was not a suit, the same could not abate. 
In support, the applicants have pointed 
out that O. 22 has no application to ex- 
ecution proceedings and also to revi- 
sion applications. It is not possible to ac- 
cept the contention raised by the ap- 
plicants. The learned trial Judge has 
rightly pointed out that by virtue of 
S. 141 of the Code, the provisions of O. 22 
can be made applicable whenever possi- 
ble to proceedings other than a suit or 
an appeal. S. 141 provides that the pro- 
cedure provided in the Code in regard 
to suits shall be followed as far as it can 
be made applicable in all proceedings in 
any Court of Civil Jurisdiction. There- 
fore, there is no reason why the provi- 
sions, of O. 22 cannot be extended to 
miscellaneous proceedings, such as pro- 
ceedings under O. 9: So far as execution 
applications are concerned, the same are 
excluded from operation of O. 22 in view 
of specific provision contained in O. 2? 
R. 12. Regarding revisions, though there 
is conflict of decisions as to the appli- 
cability of O. 22 but the consensus of 
judicial opinion including the view of this 
Court is that O. 22 has no application to 
revision applications. Whatever that 
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be, non-application of O. 22 to revision 
applications cannot be a ground for hold- 
ing that O. 22 will have no application 
to miscellaneous proceedings. Miscellane- 
ous proceedings such as those under O.9 
are nothing but offshoots of suits which 
have been disposed of due to non-ap- 
pearance of parties. The trial Court was, 
therefore, justified in holding that the 
application for restoration has abated 
due to non-bringing of legal representa- 
tives within 90 days of the death of Smt. 
Maqbulanbi and no - sufficient cause has 
been shown for condoning the delay.” 


4. The reference of the question to a 
larger Bench was considered necessary 
for reasons stated in paras 6 and 7 of the 
Referring Order which may be reproduc- 
ed. 


“O. 22 applies essentially to suits and 
appeals. The miscellaneous proceedings 
for restoration of the suit dismissed in 
default, is not a continuation of a suit, 
since the suit is no longer pending after 
the order of dismissal is passed. O. 22 is 
not a mere matter of procedure which 
can be invoked with the aid of S. 141, 
C. P. C. to all civil proceedings of what- 
ever nature pending in a Court of civil 
jurisdiction. O. 22 affects substantive 
rights of a party prosecuting or defend- 
ing a civil action. That being so, O. 22 
must apply to only suits and appeais, to 
which the provision is made expressly 
applicable. 


Though there is a distinction between 
a revision and an original proceeding 
under O. 9, but in the applicability of 
O. 22, the distinction has little meaning. 
To various original proceedings, say under 
the Land Acquisition Act, the Motor 
Vehicles Act and the Workmen’s Com- 
pensation Act, the provisions of O. 22 
were held not applicable. That being so 
having regard to the importance of the 
question, requiring an authoritative pro- 
nouncement; and in order to avoid con- 
flicting views, I would refer this case to 
Hon’ble the Chief Justice for constitut- 
ing a Division Bench. 


5. Shri Awasthy, learned counsel] for 
the petitioners, argued that in view of 
the Full Bench decision of this Court in 
Nathu Prasad v. Singhai Kapur- 
chand 1976 MPLJ 306 the con- 
troversy was well-nigh settled that the 
procedure provided in the Code in re- 
gard to suits applied, insofar as it could 
be made applicable, to proceeding initiat- 
ed under O. 9 in view of S. 141 of the 
Code, one of the questions that fell for 
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consideration by the Full Bench was 
whether an application under O. 9, R. 9, 
C. P. C. dismissed in default could ba 
restored for hearing by invoking the pro- 
visions of O. 9 read with S. 141 of the 
Code of Civil Procedure, The opinion of 
the Full Bench has been expressed in 
para 8 of the Judgment in the following 
words: 


“To look for an appropriate remedy 
where an application under O. 9, R. 9, 
Civil Procedure Code is dismissed for de- 
fault, the correct approach would be to 
answer, under what law was the dis- 
missal. There are decisions in which it 
has been held that such dismissal does 
not fall within the purview of an ex- 
press provision of the Code of Civil Pro- 
cedure, but, at the same time, when no- 
body appears to prosecute the applica- 
tion, it is either to be decided on merits 
or to be dismissed for default. That 
alone will prevent abuse of the process 
of the Court and that alone will be in 
the interest of justice. On that basis, it 
has been held in those cases that the 
dismissal of an application for default 
under O. 9, R. 9, is under S. 151 of Code, 
which preserves inherent powers of the 
Court. And, since the dismissal itself is 
under inherent powers, such dismissal 
can also be set aside and the proceedings 
restored, in exercise of the inherent 
powers of the Court. In our opinion, 
S. 141, Civil P. C. supplies the correct 
answer. It enacts thus:— 


“The procedure provided in this Code 
in regard to suits shall be followed, as 
far as it can be made applicable, in all 
proceedings in any Court of Civil Juris- 
diction.” 


Now, an application under O. 9, R. 9, 
Civil P. C. is a proceeding in a Court of 
Civil jurisdiction. We see no reason why 
the procedure provided in regard to suits 
cannot be made applicable to a proceed- 
ing under O. 9, R. 9. There is no justi- 
fication to read any such restrictive 
words in S. 141. The section is in general 
terms and the expression ‘as far as it 
can be made applicable” provides for 
the extent to which the section can be 
applied to a Civil Proceeding other than 
a suit. The expression “all proceedings” 
is of a very wide connotation and to 
restrict it to a proceeding, which is 
original in nature and wholly indepen- 
dent of a suit will be doing violence to 
the language of the section. When a 
suit, which is dismissed for non-appear- 
ance of the plaintiff can be restored on 
satisfying the Court that the plaintiff was 
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prevented by some sufficient cause from 
appearing before the Court, there is no 
reason why, when an application under 
O. 9, R. 9, is likewise dismissed for non- 
appearance of the applicant, the latter 
should be denied an opportunity to satisfy 
the Court that he was prevented by 
reason of sufficient cause from appear- 
ing before the Court, when his applica- 
tion was called on for hearing. The ob- 
ject and purpose of S. 141 is 
economy of words, it was unnecessary to 
repeat the whole of the procedure in 
providing for procedure for an applica- 
tion. Or any other proceeding original or 
ancillary. An application under O. 9. R. 9. 
Civil P. C. is not an interlocutory ap- 
plication. It is different from an applica- 
tion made in a pending. suit. By its 
nature, an application under O. 9, R. 9, 
is an independent application and is regis- 
tered as an independent Mise. Judicial 
Case.” 


6. Applicability of the procedure pro- 
vided in the Code for suits with the aid 
of S. 141 to a proceeding under O. 9, ex 
debito justitiae, i. e., to prevent an injus- 
tice, cannot be doubted. The trouble 
arises when penal provisions, which in 
terms have not been made applicable to 
such a proceeding, though applicable to 
a suit, are sought to be invoked with the 
aid of S. 141. Whether that would be 
permissible? S. 141 of the Code itself 
says that the whole of the procedure in 
regard to suits may not be applicable ta 
a proceeding in a Court of Civil jurisdic- 
tion. Only such procedure shall be fol- 
lowed “as far as it can be made appli- 
cable”. The question then is whether the 
penal provisions of abatement contained 
in O. 22, in case an application for sub- 
stitution is not filed within 90 days, 
should govern even an application for 
restoration filed under O. 9. The rele- 
vant Article of the Limitation Act 
is Article 120, which reads as under: 


Art. 120: Under the Civil Ninety The date of 
FP. C. 1908, to have the days death of the 
legal representatives of a plainti ap- 
deceased plaintiff or appel- palat Ge 
lant or of a deceased defen- dant or 


dant or respondent, made a respondent 
party, as the case 
may be. 


In a suit when the plaintiff or the de- 
fendant dies, an application to bring on 
record the legal representatives has ta 
be made within 90 days, the limitation 
for the application is provided in Art. 120 
of the Limitation Act. The same Article 
governs the application for substitution 
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when an appellant or a respondent. dies 
in a pending appeal. This Article of the 
Limitation Act cannot be extended in ‘its 
operation by analogy or otherwise to an 
application for substitution when an ap- 
plicant or non-applicant dies in a pend- 
ing proceeding for restoration under O. 9. 
We cannot read into the Article “an ap- 
plicant” for the plaintiff or “a non-ap- 
plicant” for the defendant. S. 141, Civil 
P. C. may permit the procedure for a 
suit to be followed in a proceeding initia- 
ted under O. 9 but the provisions of the 
Limitation Act could not be amended by 
any process of reasoning so as to read 
“applicant” for “plaintif” and ‘“non-ap- 
plicant” for “defendant”. And unless that 
could be done, the application for sub- 
stitution in such a case would be govern- 
ed by the residuary Article, there being 
no special provision. 


7. O. 22 . contains penal provisions 
which affect substantive rights of the 
plaintiff or the appellant, as the case may 
be, when an application for substitution 
Is not filed within time. The penal pro- 
visions have to be construed strictly. Un- 
less they expressly declare the provi- 
sions to be applicable to a proceeding 
other than a suit or appeal, those provi- 
sions cannot be applied by analogy to 
such a proceeding. 


8. There are two weighty reasons 
given by Abdur Rahman, Ag. C. J. in the 
Mohd. Sadaat Ali Khan v. Administrator, 
Corporation of City of Lahore, AIR 1949 
Lah 186 (FB) for holding that the provi- 
sions of O. 22, R. 3. C. P. C. are not ap- 
plicable to revisions. (Please see paras 9 
to 13 of the Judgment). There is nothing 
to choose between a revision and a Mis- 
cellaneous Judicial case, which is not a 
suit or appeal, to make any distinction in 
the applicability of Art. 120 of the Limi- 
tation Act. If the said Article does not 
apply to a revision, it does not apply to 
an application for restoration either. To 
the same effect are the Full Bench Autho- 
rities reported in Babulal v. Mannilal, 
AIR 1953 Raj 169 and Chandradeo Pandey 
yv. Sukhdeo Rai, AIR 1972 All 504 (FB). 


9. Naturally a proceeding on the 
death of a party cannot proceed and 
those to whom the right to sue survives 
have to be impleaded. But the limitation 
to make an application for substitution in 
a suit for which there is express provi- 
sion, would not govern a proceeding 
which is neither a suit nor an appeal. 
That being so, O. 22 would not in terms 
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apply to a proceeding initiated under 
O. 9 for restoration of a suit dismissed in 
default. 

10. We answer the question 


| ingly. 


accord- 


Order accordingly. 
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G. P. SINGH, C. J. AND 
U. N. BHACHAWAT, J. 


Chuluram, Appellant v. Bhagatram, 
Respondent. 

Misc. Second Appeal No. 55 of 1978, 
D/- 2-8-1979.* 

Civil P. C. (1908), Ss. 2 (2) and 47 (as 
amended by Amendment Act 104° of 
1876) — Amendment of S. 2 (2) — Not 
retrospective — Order passed in execu- 
tion proceeding pending at the com- 
mencement of 1976 Amendment Act — 
Appeal against —- Not barred by amend- 
ed S. 2 (2) — Right to appeal — When 
accrues. (General Clauses Act (1897), Sec- 
tion 6; Interpretation of Statutes). 


The amendment brought about in Sec- 
tion 2 (2) of C. P. C. by which the deter- 
mination of any question. under S. 47 
does not now amount to a decree, cannot 
be construed to take away a vested right 
of appeal in pending executions. This in- 
ference is further strengthened by Sec- 
tion 97 (2) of the 1976 Amendment Act 
which preserves the applicability of Sec- 
tion 6 of General Clauses Act (1897). 
Section 97 (2) (a) of the Amending Act, 
provides that the amendment made to 
S. 2 (2) of the Code shall not affect any 
appeal against the determination of 
such questions as is referred to in Sec- 
tion 47 and every such appeal shall be 
dealt with as if S. 3 of the Amending Act 
had not come into force. (Para 6) 


The amendment of S. 2 (2) is not in- 
tended to be retrospective so as to take 
away vested right of appeal. The main 
object behind this amendment was to re- 
duce the number of appeals. Case law 
discussed. 5 (Para 8) 


The right of appeal is naturally exer- 
cised after the Decree or Order against 
which appeal is preferred is passed, but 
it accrues and vests in the suitor at the 
time of institution of the proceeding in 
which the Decree or Order is passed and 
this vested right of appeal in pending 
proceedings is not impaired by a change 


*Acainst order of D. S. Pathak. 1st Addl. 
Dist. J. Bilaspur, D/- 31-1-1978. 


JIW/K.W/F334/79/KND/DVT 


A.I.R. 


in law relating to appeals. Therefore, 
abolition of right of appeal or its curtail- 
ment by a new law cannot be applied to 
orders made in pending proceedings, 
though made after the change in law as 
that would deprive a person of his vest- 
ed right. Case law discussed. (Paras 5, 7) 


The words “any appeal” in S. 97 (2) (a) 
of the Amending Act, are wide enough to 
cover appeals from orders passed in 
pending execution proceedings in which 
the right of appeal had vested in a party 
in accordance with S. 2 and S. 47 of the 
Code as they stood before the Amending 
Act had come into force. (Para 6) 
Cases Referred : Chronological Paras 
(1978) S. A. No. 54 of 1978, D/- 6-4-1978 

(Madh Pra), Ratanlal v. Hanuman 

Singh i 2 
AIR 1965 SC 703 
AIR 1960 SC 980 
AIR 1957 SC 540 
AIR 1956 SC 77 
AIR 1929 Mad 381 (FB) 
AIR 1928 Cal 640 (FB) 


R. K. Pandey, for Appellant; 
Jaiswal, for Respondent. 


G. P. SINGH C. J.:— The appellant 
obtained a money decree against the res- 
pondent on 30th September which the 
tespondent filed an objection claiming 
protection under the Madhya Pradesh 
Gramin Rin Vimukti Tatha Rin Sthagun 
Adhiniyam, 1975. This objection was fil- 
ed on 25th November 1976. The objec- 
tion was upheld by the executing Court 
by order dated 8th April 1977 and the 
execution application was dismissed. The 
appellant filed an appeal against this 
order before the Additional District Judge, 
Bilaspur, who by order dated 2lst Janu- 
ary 1978, dismissed it on the ground that 
it was not maintainable under the Code 
of Civil Procedure as amended by Act 
104 of 1976. The appellant then filed this 
second appeal and relied upon a single 
Bench decision in Ratanlal v. Hanuman 
Singh S. A. No. 54 of 1978, D/- 6-4-1978 
in support of the maintainability of his 
appeal against the order dismissing his 
application for execution. The appeal 
first came up for hearing before a learn- 
ed single Judge, who was inclined to take 
a view different from that taken in 
Ratanlal’s case and he, therefore, refer- 
red the appeal to a larger Bench. This is 
how the appeal has come up for hearing 
before us. 


2. The Amending Act 104 of 1976, 
which came into force on Ist February 
1977, drastically amended the Code of 
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Civil Procedure. S. 3 of this Act amend- 
ed S. 2 (2) of the Code of Civil Procedure 
and omitted the words and figure “S. 47 
or” from it. The result of this omission 
is that the determination of any question 
within Sec. 47 of the Code does not now 
amount to a decree. The object behind 
this amendment, as stated in the objects 
and ‘reasons, is as follows: 


“The Committee note that according 
fo the definition of the expression ‘decree’, 
given in the Code, the determination of 
any question under S. 47 amounts to a 
decree and, as such, an appeal and second 
appeal would lie against such determina- 
tion. The Committee are of the view that 
this provision of the Code is mainly res~ 
ponsible for the delay in the execution 
of the decrees. The Committee, there- 
fore, feel that the definition of the term 
‘decree’ should be amended so that the 
determination of question under S. 47 
may not amount to a decree.” 


ð The next important section for our 
purpose is S. 97 of the Amending Act 
which in so far as relevant. reads as fol- 
lows: 


“(1) Any amendment made, or any 
provision inserted in the principal Act 
by a State Legislature or a High Court 
before the commencement of this Act 
shall, except in so far as such amendment 
or provision is consistent with the pro- 
visions of the principal Act as amended 
by this Act, stand repealed. 


(2) Notwithstanding that the provisions 
of this Act have come into force or the 
repeal under sub-sec. (1) has taken ef- 
fect, and without prejudice to the gene- 
rality of the provisions of Section 6 of 
of the General Clauses Act, 1897.— (a) 
the amendment made to clause (2) of 
Section 2 of the principal Act by S. 3 of 
this Act shall not affect any appeal 
against the determination of any such 
Question as is referred to in S. 47 and 
every such appeal shall be dealt with as 
if the said S. 3 had not come into force.” 


4. The argument of the learned coun- 
se] for the appellant is that the right of 
appeal against the determination under 
S. 47 of the respondent’s objection ae- 
<crued to the appellant on the date the 
respondent filed his objection to the ex- 
ecution application in the executing Court 
and that there is a presumption that that 
spht was not affected by the Amending 
Act. Learned counsel relies upon S. 6 of 
the General Clauses Act, 1897. He also 
contends that the provisions of S. 97 (2} 
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(a) of the Amending Act expressly pre- 
serve the right of appeal against the de- 
termination of a question as is referred 


. to in S. 47 and every such appeal has to 
. be dealt with as if S. 3 of the Amending 


Act had not come into force. 


5 An appeal is the right of entering 
Superior Court and invoking its aid and 
interposition to redress an error of the 
Court below and, though procedure does 
surround an appeal, the central idea is a 
right. The right of appeal is naturally ex- 
ercised after the Decree or Order against 
which appeal is preferred is passed, but 
it is now well settled that it accrues and 
vests in the suitor at the time of institu- 
tion of the proceeding in which the De- 
cree or Order is passed and there is a 
very strong presumption that this vested 
right of appeal in pending proceedings is 
not impaired by a change in law relating 
to appeals. The leading Indian authority 
on this point is the case of Garikapati v. 
Subbiah Choudhry AIR 1957 SC 540. It 
was held in this case that in suits filed in 
British India before the coming into force 
of the Constitution an appeal lay to the 
Supreme Court against a decision of the 
High Court rendered after that date, if 
the suit satisfied the requirement of valu- 
ation for appealing to the Privy Council 
or the Federal Court according to the 
law in force at the date of institution of 
the suit, although it did not satisfy the 
requirement of valuation as laid in Arti- 
cle 133 of the Constitution as it stood be- 
fore the Constitution 30th Amendment 
Act. In Sadarali v. Doliluddin AIR 1928 
Cal 640 (FB) and in Re, Vasudeva Samiar 
AIR 1929: Mad 381 (FB) which were ap- 
proved in Gurikapati’s case the question 
related to the effect of amendment in 
Letters Patent restricting the right of 
appeal from the judgment of a single 
Judge by putting condition of leave to be 
obtained from that Judge and it was 
held that the amendment did not take 
away any vested right of appeal and. 
therefore, did not apply to appeals aris- 
ing from pending suits. In all these cases 
the object of the change in law was ob- 
viously to curtail appeals yet they were 
applicable to appeals. arising 
from pending cases though this conclu- 
sion deprived to a substantial extent the 
new law in achieving its object imme- 
diately. The rule of construction recognis- 
ed in Garikapati’s case was reaffirmed in 
subsequent cases; State of Bombay v. 
M/s. S. C. Films Exchange, AIR 1960 SC 
980, Kashi Bai v, Mahadu, AIR 1965 SC 


+ 
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- 6 The provisions of Ss. 3 and 97 of 


the Amending Act have to be construed | 


in the light of these principles. The am- 
endment brought about by S. 3 in S. 2 
(2) of the Code by which the determina- 
tion of any question under S. 47 does not 
now amount to a decree cannot be con- 
strued to take away a vested right of ap- 
peal in pending executions. This infer- 
ence is further strengthened by S. 97 (2) 
which preserves the applicability of S. 6 
of the General Clauses Act, 1897. Itis also 
noteworthy that S. 97 (2) (a) of the Am- 
ending Act, which provides that the am- 
endment made to S. 2 (2) of the Code by 
S. 3 “shall not affect any appeal against 
the determination of any such question 
as is referred to in S. 47 and every such 
appeal shall be dealt with as if the said 
S. 3 had not come into force” is not in 
terms restricted to pending appeals or to 
appeals arising from determinations made 
before the coming into force of the Am- 
ending Act. The words “any appeal” are 
wide enough to cover, appeals from orders 
passed in pending execution proceedings 
in which the right of, appeal had vested 
in a party in accordance with Ss. 2 and 47 
of the Code as they stood before the Am- 
ending Act had come into force. 


7. The learned single Judge in his re- 
ferring order has referred to the princi- 
ple that the right to finality of an order 
does not vest in a suitor until the pass- 
ing of the order and, therefore, if a new 
right of appeal or revision is conferred 
during the pendency of the proceeding 
but before making of the order it is the 
new right of appeal or revision conferr- 
ed that would govern the 
principle has application when the new 
law confers a new right of appeal or en- 
larges an existing right of appeal; but it 
has no application when the new law 
takes away or curtails an existing right 
of appeal. The reason behind this distinc- 


tion is that a right to finality of an order - 


does not vest until the making of the 
-order and, therefore, enlargement of an 
‘existing right of appeal or conferral of 
a new right of appeal during pendency 
of a proceeding applies to all orders 
subsequently made as the application of 
the new law in this manner does not af- 
fect any vested right. In contrast, a right 
of appeal vests at the institution of a 
proceeding according to the law then in 
force and, therefore, abolition of right 
of appeal or its curtailment by a new 
law cannot be applied to orders made in 
pending proceedings, though made after 
the change in law as that would deprive 
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a person of his vested right. The distinc- 
tion pointed out above is fully borne ouf 
by the Supreme Court decisions in Indira 
Sohanlal v. Custodian of Evacuee Pro- 
perty, Delhi, AIR 1956 SC 77 and Gari- 
kapati v. Subbiah Choudhry AIR 1957 SC 
540 at pp. 546-547 (supra). Sohanial’s 
case which dealt with conferral of a new 
right of revision during the pendency of 
proceeding, was distinguished on this basis 
in Garikapati’s case. As we are here deal- 
ing with a new law which abolishes a 
right of appeal, the principle to which 
reference was made by the learned single 
Judge has no application. - 


8. The conclusion reached by us will 
no doubt enable the filing of appeal 
against determinations under S$. 47 .in 
pending executions and that may to some 


extent stultify the object with 
which Section 2 (2) of the Code 
may have been amended. But 


this itself is not sufficient for us to 
hold that the amendment of S. 2 (2) is 
intended to be retrospective so as to take 
away vested rights of appeal. We have 
already referred to the cases dealing with 
change in law restricting Letters Patent 
Appeals where the obvious intention was 
to reduce the number of such appeals, 
yet it was held that the new law did not 
affect any vested right of appeal in 38 
pending suit. It has to be presumed that 
Parliament, while enacting the Amend- 
ing Act, was aware of the rule of construc- 
tion recognised by the Supreme Court in 
Garikapati’s case and affirmed by it in 
subsequent case and if it intended to take 
away vested rights of appeal in pending 
execution proceedings it would, 


have expressed that intention in 
clear terms. There is an inevitable 
interaction between methods of 


parliamentary drafting and the rules of 
construction recognised by the highest 
tribunal of the country -and although 
these rules are not binding on Parlia- 
ment and fashions in Parliamentary 
draftsmanship are not static, yet there 


' must exist very strong reason to enable 


us to infer that Parliament formulated 
its legislation without any regard to a 
well established rule of construction. 


9. For these reasons, we are of opinion 
that the appellant had a subsisting right 
of appeal against the order of the execut- . 
ing Court dismissing his execution ap- 
plication which was unaffected by the 
amendment made in S. 2 (2) of the Code, 


and that the Additional District Judge 


was not right in dismissing the appe 
as not maintainable, Ez 
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10. The appeal is allowed. The order 
of the Additional District Judge dismiss- 
ing the appeal is set aside and he is 
directed to decide the appeal afresh in 
accordance with law. The parties are 
directed to appear before the Additional 
District Judge on Ist September, 1979. 
The records of the case be returned 
forthwith to. that Court. There shall be 
no order as to costs. 

\Appeal allowed. 
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State of M.P. and others, Appellants v. 
Smt. Sugandhi and others, Respondents. 


First Appeal No. 213 of 1973, D/- 5-5- 
1979.* 

(A) Land Acquisition Act (1894), 
S. 9 (3) — Service of notice — Provision 
is not mandatory. AIR 1975 Punj and 
Har 135 Dissented from. 

A person who was not served with 
Notice is entitled to raise dispute relat- 
ing to apportionment, measurement, 
compensation and ask the Collector to 
make a reference u/s. 18 to the Court. 
The compensation that the Collector 
determines is payable for the whole 
body of persons interested in the land 
whether or not they appear before him. 
The provisions of S. 9 (3), therefore, 
could not be mandatory. AIR 1979 Delhi 
53 and AIR 1966 SC 237 Rel. on; AIR 
1975 Punj and Har 135 Dissented from. 

(Paras 20, 21) 

(B) Land Acquisition Act (1894), S. 18 
=- Jurisdiction of Civil Court — S, 18 
reference pending before special Court 
~- Dispute regarding quantum of com- 
pensation — Suit for declaring acquisi- 
tion proceedings as void on ground of 
non service of notice u/s. 9 (3) — Held, 
proceedings could not be re-opened from 
stage of S. 9 (3). (Paras 23, 24) 

(C) Land Acquisition Act (1894), Sec- 
tion 31 (2) Third proviso —Right of person 
to receive compensation from person 
receiving it wrongfully — Omission to 
serve S. 9 (3) notice on rightful owner 
just accidental — Officers not guilty of 
fraud, collusion or negligence in paying 
compensation to wrong person — Held, 
person wrongfully receiving compensa- 
tion had to refund it. (Paras 28, 29) 


*(From decree of V. S. Yadav Addl. Dist. 
T., Raipur, D/- 13-2-1973.) 
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Cases Referred: Chronological Paras 


AIR 1979 Bom 31 36 
AIR 1979 Delhi 53 20 
AIR 1975 Punj & Har 135 20 
AIR. 1971 Andh Pra 310 20 
AIR 1969 Madh Pra 78 5 
AIR 1966 SC 237 20 
(1966) 70 Cal WN 1100 22 
ILR (1965) 2 Punj 525 20 
AIR 1963 Pat 201 20 
ILR (1960) 2 All 71 . 36 
AIR 1950 Bom 334 20 
AIR 1933 Rang 176 25 
(1926) ILR 49 Mad 519: AIR 1926 Mad 

492 (1) 25 


M. V. Tamaskar, Govt. Advocate for 
Appellants; K. M. Agarwal (for Nos. 1 
to 13) and R. P, Sinha, (for Nos. 14 
and 15) for Respondents. 

MALIK J.:— The two First Appeals 
Nos. 213 of 1973 and 49 of 1972 are being 
disposed of by this common judgment, 

2. The facts may be briefly stated: 
the Post Master General, Central Circle, 
Nagpur, wrote to the Collector, Raipur, 
on 9-11-1961 that land measuring 19500 
square feet out of Nazul plots Nos. 2/11 
and 2/24 was required for an Auto Ex- 
change building and that steps be taker 
for its acquisition. The usual notifica- 
tions under section 4 read with S. 17 (4) 
and section 6 of the Land Acquisition 
Act were issued on the 20th August, 
1962 and 21st December, 1962 respec- 
tively. Thereafter, public notices were 
issued as contemplated by Section 9 (1) 
of the Act on 7-11-1962 (sic) (19637) 
and 29-1-1963 (See Ex. P-31 and Ex. 
P-30). Special notice came to be giver 
to Radhabai alone vide Ex. P-32 which 
was served on her through her husband 
Birdichand on 4-1-1963. Radhabai ap- 
peared before the Land Acquisition 
Officer and objected to acquisition of 
some portion of the land over which stood 
a private Jain temple. She even filed a 


petition in the High Court under Arti- 


cle 226 of the - Constitution calling in 
question the acquisition proceedings. 
The writ petition failed. However, that 
portion of the land over which stood 
the temple and the residential apart- 
ments, was left out from acquisition 
and only 11986 square feet land was 
acquired. Radhabai had claimed com- 
pensation at the rate of Rs. 100/- per 
square foot, The Land Acquisition Offi- 
cer determined the compensation at the 
rate of Rs. 4/- per square foot. The 
award was made on llth May. 1963 and 
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Radhabai came to be paid the amount 
of Rs. 55,135.60 Nps. through her hus- 
band Birdichand 
Radhabai was directed to deliver posses- 
sion of the land to the Posts and Tele- 
graphs Department. 


3 On the 26th July, 1963, Dammulal 
son of Babulal (whose legal representa- 
tives are respondents 1 to 12 in both the 
First Appeals) made an application 
before the Collector that he alone was 
entitled to receive the whole compensa- 
tion and that no notice was served on 
him nor on Satish Chandra (respondent 
No. 23) who occupied a portion of the 
building for his Office of “Paras Film 


Exchange”. Dammulal also contended 
that compensation determined was too 
inadequate. He claimed a. reference 


under section 18 of the Land Acquisi- 
tion Act to Court. Dammulal said that he 
acquired knowledge of the acquisition 
proceedings on the 24th July, 1963. 


4. Dammulal, at the same time, moved 
the High Court for quashing the acquisi- 
tion proceedings by a petition under 
Art. 226 of the Constitution. His conten- 
tion in the petition was that mandatory 
provisions of Ss. 9 (3) and 12 (2) of the 
Land Acquisition Act were deliberately 
disregarded, that there was enough ma- 
terial on record to indicate that he was 
the only person interested in the land 
sought to be acquired and that omission 
to give notice to him was wilful and 
mala fide. The petition was dismissed 
by the High Court on the ground that 
the allegations of wilful omission to 
issue notices could more properly be in- 
vestigated in a regular Civil Suit (see 
Ex. P-2, copy of the judgment in Mis- 
cellaneous Petition No. 254 of 1963 
decided on 22-12-1965), Dammulal’s 


legal representatives then filed the re-. 


gular Civil Suit out of which this ap- 
peal No. 213 of 1973 arises. 


5. Collector, Raipur to whom an ap- 
plication for reference under section 18 
of the Land Acquisition Act was made, 
refused to make a reference. Dammulal 
having died in the meantime, his legal 
representatives moved the High Court 
once again for directing the Collector 
to make the reference which, they said, 
was fully competent. The decision of 
this Court in that writ petition is re- 
ported in Smt. Sugandhibai v. Collector, 
Raipur AIR 1969 Madh Pra 78 The 
placitum reads: 


State v. Sugandhi 


on 138th July, 1963.. 
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“(D) Section 18 does not provide that 
a reference can be claimed only by a 
person who has been served.with notices 
under sections 9 and 12. Any person 
interested who has not accepted the 
award has a statutory right, if he applies 
within limitation to require the Collec- 
tor to refer his objections to the Court. 
The definition under Section 3 (b)~ot 
the expression “person interested” also 
does not require that a person to come- 
within the definition must be one who 
is noticed under sections 9 and 12. The 
fact of notice may affect the question 
of limitation within which an applica- 
tion for reference should be made under 
section 18, but it has nothing to do 
with the eligibility of a person for maks 
ing the application. 


(E) The disability arising under sec~ 
tion 31, from acceptance of the eom- 
pensation is limited to the person who 
receives compensation without protest. 
Other persons . interested who dispute 
the award and who apply within limita- 
tion under section 18 cannot be shut out 
in having their objection investigated by 


a Civil Court on the ground that the 
compensation amount was paid to a 
rival claimant before the application 


under section 18 is made. 


(F) The question whether the entire 
acquisition is invalid is wholly outside 
the scope of section 18 and a reference 
under that section is limited to quantum 
and apportionment of compensation, 
The question raised in the Civil Suit 
about validity of acquisition proceedings 
is not triable in the reference and con- 
versely questions raised in reference 
under section 18 are not triable in the 
civil suit. Person, who challenges the 
entire acquisition proceedings in the 
civil suit has also a statutory right to 
claim the determination of his objection 
as to the quantum of compensation and 
apportionment, by a reference under 
Section 18 on the footing that acquisi~ 
tion proceedings are valid. Right con- 
ferred under section 18 is not iost, 
simply because the person is also seek- 
ing by a suit, nullification of the 
entire acquisition proceedings. 


6. This Court having found that the 
question of invalidity of an acquisition 
proceeding being wholly outside the 
scope of reference under section 18 of 
the Land Acquisition Act, the scope 
under section 18 being limited to quan- 
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tum and apportionment of compensation, 
both the civil suit and the reference 
under section 18 could be proceeded 
with A suit for nullification of the ac- 
quisition proceedings and the determi- 
nation of compensation in the Reference 
under section 18 on the footing that the 
acquisition proceedings were valid, the 
Court said, were not mutually destruc- 
tive. 

7. The Collector was directed to 
make a reference under section 18 of 
the Land Acquisition Act and a re- 
ference came to be made. The Court has 
determined compensation at the rate of 
Rs. 12/- per square foot. The First 
Appeal No. 49 of 1972 arises out of the 
award made in the Reference case, 


8. The relief claimed in the regular 
guit was: A declaration that the acquisi- 
tion proceedings vide Land Acquisition 
Case No. 13-A/82 of 1961-62 culminat- 
ing in an award of Rs, 55,135.60 Nps. in 


respect of 11986 square feet out of plots: 


Nos. 2/11 and 2/24 situate in Moudha- 
para, Raipur, did not affect right and 
title of Dammulal, nor of the plaintiffs, 
who were his legal representatives. That 
the defendants were liable to be restrained 
from interfering with the plaintiffs’ pos- 
session till appropriate and valid acquisi- 
tion proceedings were restarted. In the 
alternative, the plaintiffs said that the 
Collector, the Land Acquisition Officer, 
Radhabai and her husband Birdichand, 
were all jointly and severally liable to 
pay the amount of Rs, 55135.60 Nps to 
the plaintiffs. 

The trial Court, Ze. the II Additional 
District Judge, Raipur, thas granted the 
first relief. He gave a declaration that 
the Land Acquisition proceedings were 
null and void as against Dammulal and 
his heirs from the stage of S. 9 (3) .of 
the Land Acquisition Act, that is to say, 
unless special notice was served on 
Dammulal {now his legal representa- 
tives) and unless compensation was re- 
determined after service of such spe- 
cial notice, the proceedings of acquisi- 
tion would not be valid. The Collector 
has come up in appeal. 


9. It would be relevant to give some 
facts. Chunnilal, father of Radhabai 
was Dammulal’s paternal uncle. Dam- 
mulal’s father Babulal was Chunnilal’s 
real brother. They, as the finding in 
Civil Suit No. 8-A of 1955 decided on 
19-11-1959 (Ex. P-1) goes, constituted a 
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joint Hindu family. Chunnilal died on 
28-8-1947 in a state of jointness. The 
Nazul plot No. 2/11 of Moudhapara 
was: obtained on 5-8-1940 in the name of 
Chunnilal Dammulal. Some houses were 
built on a portion. On 8-10-1953, Dara- 
mulal obtained lease of Nazul plot 
No. 2/24 also. The houses which were 
built were given Municipal numbers 
5/249, 5/250 and 5/251. The houses and 
the Nazul plots 2/11 and 2/24 came to 
be known as Bada. 

Disputes arose sometime after 
the death of Chunnilal. In 1955 
Radhabai brought a Civil Suit — Civil 
Suit No. 8-A of 1955, in the Court 
of the First Additional District 
Judge, Raipur, for a declaration that 
She was the exclusive owner of ths 
Bada. That the property was the self 
earned and separate property of 
Chunnilal which on his death, had pas- 
sed to his daughters, Radhabai being 
one of them, who had come to live in 
one of the houses in or about 1951. 

Dammulal’s defence was that 
Chunnilal and Dammulal’s father Babu- 
lal constituted a joint Hindu family. 
The property was acquired by the nuc- 
leus of the joint family and continued 
joint till Chunnilal’s death. The pro- 
perty passed by survivorship to Dammu-~ 
lal. In the alternative, Dammulal 
pleaded that Chunnilal had left a wii 
bequeathing the property to him, The 
will was dated 17-7-1946. 

10. Radhabai lost the suit. It was 
held that Dammulal had acquired the 
property by survivorship and Radhabai 
had no interest whatsoever in that pro- 
perty, 
` Vi. Radhabai preferred an unsuc- 
cessful appeal to the High Court. The 
High Court confirmed the decree of the 
Additional District Judge on the 8th 
February, 1963. Radhabai’s petition for 
special leave to appeal was also dis- 
missed by the Supreme Court on 25-11- 
1963. Thus, it was finally adjudicated 
that the Bada belonged to Dammulal 
alone and Radhabai had no right or title 
in the suit property. (The land ac- 
quisition proceedings, it may be noted, 
had commenced when the appeal before 
the High Court was pending, but pay- 
ment of compensation was made to 
Radhabai after the appeal stood de 
cided). 

12. The plaintiff’s case was that Shri 
Pradhan who was the Land Acquisition 
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Officer, had wilfully, fraudulently and 
perversely omitted to serve notices con- 
templated by Section 9 (3) of the Land 
Acquisition Act on Dammulal. He had 
knowledge that Dammulal was interest- 
ed in the land sought to be acquired; or 
at any rate, having failed to make re- 
asonable enquiries with regard to the 
existence of persons interested, con-= 
structive notice ought to be attributed 
to him. Since the acquisition proceed- 
ings were vitiated by wilful refusal to 
serve notices under Section 9 (8) and 
appeared colourable and mala fide, the 
~ land would not validly vest in the Gov- 
ernment. The following circumstances, 
the plaintiffs said, led to that inference, 
(a) The very letter which the Divisional 
Engineer, Posts and Telegraphs, wrote 
to Shri Pradhan, the Land Acquisition 
Officer, on 19/21st June, 1962 (Ex. P-22) 
mentioned that the plots Nos. 2/11 and 


2/24 belonged to Dammulal, son of 
Babulal Jain. (b) The Officer in his 
communication dated 22-11-1961 wrote 


that plot No. 2/11 in Block No. 95 was 
held by and recorded .in the name of 
Chunnilal Dammulal. (c) The land ac- 
quisition proceedings dated 29-11-1969 
recorded that the plot in question was 
held on permanent lease by Chunnilal 
Dammulal, The proceeding appeared 
signed by the Nazul Officer. (d) The 
Maintenance Khasra (Nazul) for the 
years 1957-58 to 1960-61 recorded pos- 
session of Dammulal. A copy of the 
Khasra was on the records of the land 
acquisition case. (@) Satishchandra 
had his office of Cinema Film Distribu- 
tion. He was one of the occupiers of 
the plot and had notice under Section 9 
(3) being given to him, he would have 
informed of the acquisition proceedings 
fo Dammulal. (f) That Shri Pradhan had 
fo face a Departmental Enquiry for his 
misconduct and corrupt motives relat- 
ing to these land acquisition proceed- 
ings. But before the enquiry could be 
concluded, he committed suicide. (Shri 
Pradhan’s widow has been made a party 
to the suit.) 


13. The Officer pleaded that Radha- 
bai alone was in possession of the plot 
sought to be acquired. The land ac- 
quisition proceedings were in open 
Court. The notifications under Sec- 
tions 4 and 6 and the public notice 
under Section 9 (1) should normally in- 
form everyone who was interested in 
the land of the acquisition, as it did 
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Radhabaf. The demarcation, survey, 
preparations of maps and spot inspec- 
tions were notoriously done and should 
have attracted attention ‘of the occupiers 
and through them the owners. 
though special notice was not given to 
Dammulal due to want of knowledge of 
his interest or due to inadvertence, no 
mala fides or motives could be attribut- 
ed to the Officers. Rather, it appeared 
that Dammulal had deliberately ad- 
stained from taking part in the proceed- 
ings. He could not, therefore, chal- 
lenge the acquisition and the award. 


14, Radhabai’s heirs pleaded that 
Chunnilal and Babulal had separated 
long back and carried on their sepa- 
rate business, That it was Chunnilal 
who had purchased plot No. 2/11 out of 
his own funds. That plot No. 2/24 
though purchased in the name of 


Dammulal, was purchased out of the 
earnings of the cinema which Dam- 
mulal was managing on behalf of 


Radhabai, 
15. Gyanchand and Pawan Kumar, 


sons of Birdichand, further pleaded that 


they were separate from their father 
Birdichand. 
16. Mrs. Pradhan denied _ Tiability 


and the allegations of corruption and 
motives levelled against her husband. 


17. The Yearned Additional District 
Judge found in favour of the plaintiffs 
that Dammulal alone was the person 
interested in the land and he alone could 
Claim compensation. Radhabai had no 
interest -or title. That the decision in 
Civil Suit No. 8-A of 1955 dated the 
18th November, 1959 which was con- 
firmed by the High Court, operated as 
res judicata. That non-service of spe- 
cial notice as contemplated by Section 9 
(3) of the Land Acquisition Act to 
Dammulal was wilful and fraudulent 
and, therefore, fatal to the acquisition. 
The Court said that the provisions of 
Section 9 (3) were mandatory. The 
Court made no order on the alternative 
relief claimed but observed that it was 
for the State Government to decide 
whether the amount wrongfully paid to 
Radhabai should or should not be re- 
covered from her heirs. The Court, as ! 
said above, quashed the proceedings 
after the stage of public notice issued 
under Section 9 (1) and directed that 
fhe Land Acquisition Officer shall pro- 
ceed from the stage of special notice as 


Even ~ 


~ 


- fore an award was made. 
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contemplated: under Section 9 (3) of the 
Act. Dammulal (now his heirs) had, 
the Court said, a right to be heard be- 


following 
(i) whe- 


18. In this appeal, the 
points arise for consideration: 
ther the provisions 
to notices were directory or mandatory, 
and whether imperfect compliance or 
non-compliance of those provisions in- 


validated the award absolutely? (ii) 
What would be the effect where re- 
ference had been claimed under Sec- 


tion 18 of the Act by the person in- 
terested, who had no special notice but 
who acquired knowledge of the ac- 
quisition proceedings after the award 
was made and when the reference on 
his account had been entertained (iii) 
Whether a suit could lie for the relief 
of declaration claimed (which in fact, 
has been allowed under the decree) 
where the Act had made exhaustive and 
self contained provisions under Sec- 
tion 18, and where the claim in sub- 
stance was not to challenge the acquisi-~ 
tion but to get fair and reasonable com- 
pensation determined? (iv) Could mala 
fides be attributed to the officers and 
could the State be made liable to pay 
compensation amount over again to the 
plaintiffs, or should Radhabai’s heirs 
alone be made liable to pay back the 
compensation to the plaintiffs ? 


19. The finding of the learned Ad- 
ditional District Judge that the decision 
given in Civil Suit No. 8-A of 1955 
would operate as res judicata between 
the rival claimants Dammulal and 
Radhabai, and that the question of title 
as between them was finally adjudicat- 
ed in that suit, must be confirmed. The 
question of title could not be permitted 
to be re-agitated by Radhabai. Radha- 
bai was found to have no interest over 
Nazul plots Nos. 2/11 and 2/24 and the 
houses built thereon. Dammulal alone 
had succeeded to the property by sur- 
vivorship on the death of Chunnilal. He 


alone was the person interested who ` 


could claim compensation from the Land 
Acquisition Officer. 


20. It is admitted that Dammulal 
was not served with any special notice 
as contemplated by Section 9 (3) of the 
Land Acquisition Act. But omission or 
failure to serve notice due to:want of 
requisite information, or due to bona 
fide mistake: or due to imadvertence, 


of Section 9 (3) as- 


State v. 
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would not make the proceedings bad, or( \ 
the award illegal, or the vesting with- 


out jurisdiction. There are conflict- 
ing authorities no. doubt on the con- 
struction of the provision of notice 


under Section 9 (3) of the Act. Some 
Courts have held the provision to be 
mandatory. .To refer to one such autho- 
rity, see Maniram v. State of Punjab, 
(AIR 1975 Punj & Har 135). The placi- 
tum reads: `’ 


(A) Land Acquisition Act (1894), 

Section 9 (3) — Service of notice under. It 
is mandatory and failure of such a 
notice renders subsequent proceedings: 
illegal and invalid. Shivdev Singh v. 
State of Bihar (AIR 1953 Pat 201). 
Dissented from.” 
In the eventuality of the failure of 
compliance with the provisions of notice 
under Section 9, the party concerned 
would have no .opportunity to make its 
claim to compensation known to the 
Collector and the Collector would, on 
his own, give the award which may 
not measure up to the expectation of the 
party concerned. In that case the said 
party would perforce have to initiate 
proceedings under Section 18 of the 
Act in the Court of the District Judge 
and expend money and energy in claim- 
ing what he, if he had notice, would 
otherwise have claimed before the Col- 
lector and may’ well have been award- 
ed. by the Collector. Hence prejudice 
to such a party is obvious in the event 
of the failure of the Collector to serve 
upon him the requisite notice under 
Section 9. Velagpudi Kanaka Durga v. 
District Collector, Krishna District 
Chilakapudi, (AIR 1971 Andh Pra 310), 
Laxmanrao Kristrao v. ‘Provincial Govt. 
of Bombay, (AIR 1950 Bom 334), State 
of Punjab v. Karnail Singh (ILR (1965) 
2 Punjab 525) relied on Shivdev Singh v. 
State of Bihar (AIR 1963 Pat 201); Dis- 
sented from. 


The contrary view of the provision 
being directory. has been .taken in 
numerous other authorities of different 
High Courts. To refer to one of them, 
see Lakhbir Chand v. Land Acquisition 
Collector, Delhi, (AIR 1979 Delhi 53). 
The placitum may, be usefully repro- 
duced: | 

The “question whether a particular 
provision of a statute which on the face 
of it appears’ mandatory inasmuch as it 
used the word ‘shall’ is merely direc 
tory cannot be resolved by laying down 
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any general rule and depends entirely 
upon the facts of each case. It depends 
on the intent of the legislature and the 
same is to be gathered not only from 
the language of the particular provision 
but also various other provisions con- 
tained in the Statute and other factors. 
The Court must in each case look to 
the mature and design of the statute 
and the consequences flowing from its 
violation to determine whether it is 
mandatory or directory. Not only the 
fanguage used but the object or pur- 
pose of the legislation has to be deter- 
mined. 


The scheme of the Act is that no real 
prejudicial consequences follow in the 
mon-service of a notice or service of a 
defective or short notice under Sec- 
fions 9 and 10 and thus the provisions 
cannot be held as mandatory. The con- 
dition of service of notice up to the 
making of the award are imposed mere- 
fy for administrative purposes. The 
failure to issue notice or failure to issue 
a correct notice under Ss. 9 (3) and 10 
cannot nullify the subsequent proceed- 
ings to the extent that the Govern- 
ment’s title by acquisition should fail. 

The object. in enacting sub-section (3) 
of Section 9 is to afford to the persons 
occupying the land or interested in it 
fo make a claim for compensation so 
that the Collector may decide the com- 
pensation payable to them. Thus in 
response to the notice under Section 9 
(3) the only matter which can be agi- 
tated before the Collector by any per- 
son interested relates more or less to the 
question of compensation in respect of 
the land sought to be acquired. After 
fhe Collector has taken the orders for 
the acquisition of land under Section 7, 
the acquisition is complete except for 
the determination and apportionment of 
the compensation. If notices under Sec- 
tion 9 (3) or 10 (1) are not served, or 
defective notices are served and the 
award is made, the right of the persons 
interested are not prejudiced in the 
matter of compensation. The proceed- 
ings resulting in the award after noti- 
ces under Sections 9 (3) and 10 (1) are 
administrative and not judicial. The en- 
quiry up to award merely gives a de- 
cision as to what sum shall be tendered 
fo the owners of the land. An award 
by the Collector is 


an offer made to.the person interested 
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in the land notified for acquisition, the 
latter may accept the offer, but is not 
bound to do so. If a judicial ascertain- 
ment of the market value of the land 
is desired by the person interested, he 
can obtain it by requiring the matter 
to be referred by the Collector to the 
Court. If there be any dispute as to 
the persons entitled, it can still be de- 
termined under Section 30 or 31 of tha 
Act on a reference”, 


The construction placed by Chadha, J. 
in Lakhbir Chand’s case has our re- 
spectful concurrence. That is the cons- 
fruction spelt out in the majority judg- 
ment rendered in Dr. G. H. Grant’s case. 
Dr. G. H. Grant v. State of Bihar (AIR 
1966 SC 237). Their Lordships’ observa- 
tions in paras 16 and 19 are in the fol- 
lowing words: 


“An award by the Collector is strictly 


.Speaking an offer made to the person 


interested in the land notified for ac- 
quisition: the latter may, but is nof 
bound to accept the offer. He may ask 
for a reference to the Court for adjudica- 
fion of his claim or adequate compensa- 
tion. He may even accept the com- 
pensation under protest relating to 
the sufficiency of the amount and ask 
for a reference. It is also open to the 
Government, even after the award is 
made, but before possession is taken, to 
withdraw from acquisition of any land 
in exercise of the powers conferred by 
Section 48 of the Land Acquisition Act. 
Thus it is not the award of the Collec- 
for which is the source of the right to 
compensation; the award merely quali- 
fies appropriate Government’s offer 
which is made because the Government 
has taken over, or intends to take the 
land of the owner under the authority 
given by the Act. The scheme of the 
Act also supports this. 


The Collector is not authorized finally 
fo decide the conflicting rights of the 
persons interested in the amount of 
compensation; his primary concern is 
with .the acquisition of the land. It is 
true that while determining the amount 
of compensation which may be offered, 
he has to apportion the amount of com- 
pensation between the persons known 
or believed to be interested in the land. 
of whom, or of whose claims, he has 
information, whether they have appear- 
ed before him or not. But the appor- 
tionment by him does not determine 
finally the rights of the persons in- 
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terested in the amount of compensa- 
tion: his award is only conclusive be- 
tween the Collector and the persons in- 
terested and not among the persons in- 
terested. The Collector has no power 
fo adjudicate finally upon the title to 
compensation that dispute has to be 
decided either in a reference under Sec- 
tion 18 or under Section 30 or in a 
separate suit. Consequently the pay- 
ment of compensation under S. 31 
to the person declared by the award 
to be entitled thereto discharges the 
state of its liability to pay compensa- 
tion (subject to any modification by the 
Court), leaving it open to the claimant 
to compensation to agitate his right, 
though devolved on him after the award 
in a reference under section 30 or by a 
separate suit.” 


21. A person who has not appeared 
in the acquisition proceedings because 
he was not served with notice, is yet 
lentitled to raise dispute relating to ap- 
portionment, measurement and the 
‘amount of compensation and ask the 
to make a reference under 
section 18 to Court. The determination 
of compensation by the Land Acquisi- 
tion Collector, under the scheme of the 
‘Act, is an offer not only to those who 
isht have appeared before him and 
advanced their claims, but also to those 
who for some reason did not participate 
in the determination of the offer but 
had interest in the land acquired. The 
ompensation that the Land Acquisi- 
tion Collector determines is for the 
whole body of persons interested in the 
land, whether or not they appear before 
him. The provision of section 9 (3) of 
fhe Act could not then be mandatory. 














22. Coming to the second and third 
points, the acquisition not having been 
challenged on the ground of colourable 
exercise of power, and the declaration 
under section 6 having become final 
and conclusive under section 6 (3) of the 
Act, and the plaintiffs having chosen 
to claim a reference under section 18 
for enhancement of compensation on 
the basis of the award made by the 
Land Acquisition Officer, a suit to 
challenge the award at the same time, 
would be adopting an inconsistent posi- 
tion. That cannot be permitted to be 
done (See: Tincori Das v. L. A. Collec- 
tor, Alipore ( (1966) 70 Cal WN 1100). 
The jurisdiction of the. Court under 
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section 18 in matters relating to mea- 
surement of land, the amount of com- 
pensation, the person to whom it is 
payable and the apportionment of the 
compensation among the persons in- 
terested, is exclusive and special and the 
same jurisdiction cannot be concurrently 
exercised by ordinary Courts. Where 
rights and liabilities are created under 
a statute and jurisdiction has also been 
conferred on a special Court for investi- 
gating the matters, limited though they 
may be in controversy, the special Court 
alone would exercise jurisdiction in 
those matters, 


23. In the present case, the con- 
froversy raised is with respect to the 
quantum of compensation and the per- 
son to whom it is payable. No Civil 
Court would determine compensation 
when a reference under section 18 is 
pending before the special Court. The 
special Court alone would fix reasonable 
compensation. On the second point, the 
rival claimants had their title decided 


in Civil Suit No. 8-A of 1955 and that 


would operate as res 
pensation 
alone. 


judicata. Com- 
was payable to Dammulal 


24. The award given by a Land Ac- 
quisition Officer after it is filed in the 
Collector’s Office, becomes final and 
conclusive evidence as between the Col- 
lector and the persons interested 
whether they have appeared before him 
or not, as regards true area, value of 
the land and apportionment of com- 
pensation among the persons interested. 
The correctness and the finality of the; 
award continues unless it is set aside 
or modified on a reference under sec- 
tion 18. Reference having been made in 
fhe present case, a declaration that the 
proceedings were void from the stage 
of special notice under section 9 (3), 
would be redundant. To cali upon the 
Land Acquisition Officer to revise his 
offer when the Court was seized of the 
jurisdiction to determine fair market 
value, would be creating complication 
and conflict. That will serve no pur- 
pose. The judicial ascertainment of the 
market value would govern the field. 
We are, therefore, of the opinion that 
proceedings before the Land Acquisi- 
fion Officer could not be re-opened from 
the stage of section 9 (3) when a refe- 
rence was already made under S. 18 at 
the instance of Dammulal. We set 
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< decree giving such a declara- 
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“25. As to the fourth point, normally 

the State is not a necessary or a proper 
party to a suit for recovery of com- 
pensation alleged to have been paid to 
a wrong person. Having paid the 
amount after the award was made, to 
a person who came forward to claim 
it, the State should normally stand 
absolved from the liability. The person 
who ought to have received the com- 
pensation for reason of his better title 
has his remedy against the person to 
whom the money has been wrongly 
paid. Third proviso to section 31 (2) 
of the Land Acquisition Act saves such 
a right to the person lawfully entitled 
to compensatioh, to claim the same from 
the person to whom the amount has 
been wrongly paid. There are, however, 
authorities for the proposition that 
where the Collector has shown negli- 
gence in paying to a wrong person 
(such negligence as would be actionable), 
the Collector should be asked to pay 
again. It is not right, the authorities 
say, that the Government should throw 
on a party whose property it has com- 
pulsorily acquired, the risk and burden 
of recovering the compensation from 
someone to whom the Government has 
wrongly paid it. (See K. N. K. R. M. K. 
Chattyar Firm v. Secy. of State AIR 
1933 Rang 176. The Deputy Collector, 
Cocanada v. Thé Maharaja of Pittapur 
(1926) ILR 49 Mad 519). 


26. In the present case, Dammulal 
never appeared before the Land Acquisi- 
tion Officer. There was never any dispute 
before him as to his title to receive com- 
pénsation. The Collector, after the award 
was filed, was bound to pay the money to 
Radhabai who had appeared before him 
and had, by producing some documents, 
convinced him that she was an heir of 
Chunnilal, entitled to receive compensa- 
tion. The learned Additional District 
Judge attributed negligence, fraud and 
collusion, to. the Land Acquisition Off- 
cer for the following reasons (i) The 
initial letter from the Engineer, Posts 
and Telegraphs (Ex. P-22) mentioned 
Dammulal to be owner. (ii) The Nazul 
Officer communicated that the plot was 
in the name of Chunnilal Dammulal. 
Gii) The maintenance khasra recorded 


Dammulal’s possession, (iv) That there 
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had been litigations between Dammulal 
and Radhabai and a reasonable enquiry 


would have revealed that  Radhabai 
had no interest in the land. 
27. As against this, the following 


circumstances would absolve the Officers 
of collusion or mala fides attributed to 
them : 


(a) That notifications under section 4 
and section 6 were duly published. 

(b) Radhabai came.forward to protest 
against acquisition on the ground that 
there stood a small Jain temple on a 
small portion. The Land Acquisition 
Officer went to the spot along with 
Nazul surveyors to inspect the temple 
and gave his report to the State 
Government, 


(c) That the plot was time and again 
surveyed and measured for the pur- 
poses of repairing maps, 


(d) Radhabai was admittedly one of 
the occupants of Pais House since 1952, 
She was asserting her claim as Chun- 
nilal’s daughter and daughter she was,- 
She had produced a copy of the order. 
showing that it was Chunnilal whose 
bid was accepted for the plot in ques- 
tion though ultimately the document of 
lease was taken in the name of -Chunni- 
lal Dammulal. 


(e) That public notice under S. 9 (1)- 
was given by beat of drums, not once 
but twice and the notice was also 
affixed at a conspicuous place. 

(f) If Radhabai could learn of the 
acquisition proceedings, why could the 
other occupier Satish Chandra not learn 
of it. His office, as the evidence goes, , 
was very close to the Office of the De- | 
puty Collecter Land Acquisition. | 


(g) The Land Acquisition case was not 
dealt with by Pradhan alone. Once or 
twice it was transferred to other De- 
puty Collector, per distribution of 
business. Even the file was marked to 
the Collector. : 

(h) The Land Acquisition Officer, in 
the absence of anybody else coming 
forward. could reasonably presume that: 
Radhabai alone was the person interest- 
ed. ; 
(i) Collusion and ‘corrupt motive 
could hardly be imagined when the 
compensation fixed by Pradhan was at 
too modest a figure (Rs. 4/ per square 
foot when the Court has fixed it at 
Rs, 12/- per square foot), ar 
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weigh, the inference would be the other 
way round that Dammulal had acquired 
knowledge of the acquisition proceedings 
but abstained from taking part on the ex- 
cuse of mon-service of special notice, till 
the payment came to be made to Radha- 
bai. Soon, therefore, he moved the Collec- 
tor for a reference. We do not, however, 
go that far. We would accept the finding 
of the learned Additional District Judge 
that Dammulal acquired knowledge of 
the acquisition proceedings on the date 
mentioned by him. Nonetheless, we 
would absolve the Officers of fraud and 
collusion and of negligence. The Land Ac- 
quisition proceedings were held in open 
Court and were given the usual publicity. 
Omission to serve notice on Dammutal 
was just accidental or inadvertent. No 
doubt, Dammulal’s name was in the main- 
tenance Khasra and also in the letter 
Ex. P-22 to attract the Land Acquisi- 
tion Officer’s attention but as it usually 
happens, the issuance of notices is felt to 
the care of ministerial staff and despite 
repeated orders of the Land Acquisition 
Officer to issue notices to all persons 
interested, the staff did not check up 
who those persons could he. They 
seemed satisfied with- the presence of 
Radhabai who, admittedly, occupied the 
premises. ` . 


with the 
Judge, we 


29. Disagreeing, therefore, 
learned Additional District 
hold that the Officers were not guilty 
of such negligence that they or the 
State on their behalf should be made 
liable to pay the amount of compensa- 
tion over again. Radhabai’s heirs alone 
should be made lable to refund the 


amount of compensation received by her. . 


We accordingly decree the plaintiffs’ 
claim for the alternative relief of re- 
fund of Rs. 55135.60 Nps. against 
Radhabai’s heirs i.e. her husband Birdi- 
chand and her two sons, Gyanchand and 
Pawan Kumar, They shall pay to the 
plaintiffs their costs of the suit and also 
of this appeal. Having regard to the 
circumstances, Birdichand, Gyanchand, 
and Pawan Kumar are also made liable 
to pay the costs ofthe appellants and 
of Smt. Subalaxmi widow of B. R. Pra- 


dhan both of this appeal and the suit. °. 


The First Appeal No. 213 of 1973 is 
accordingly accepted and a decree for 
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M. P. 27 
the relief of refund is granted as above, 
Counsel’s fee as per schedule, 4 


First Appeal No. 49 of 1972: 


30. Having decreed plaintiffs claim 
against Radhabai’s heirs for refund of 
Rs. 55135.60 Nps., the only point that 
arises for consideration in this appeal 
is whether quantum of compensation 
has been fairly determined by the Court. 
The Land Acquisition Officer had fixed 
market value of the leasehold rights 
at Rs. 4/- per square foot. The Court, 
on appraisal of evidence, was inclined 
to fix it at Rs, 25/- per square foot but 
since the plaintiffs had initially advanc- 
ed their claim at Rs. 12/- per square 
foot, the Court said that they were 
estopped from claiming anything more. 
The Court accordingly determined 
compensation at the rate of Rs. 12/- per 
square foot. The Collector. has appealed 
to bring down the compensation to the 
figure offered by the Land Acquisition 
Officer. The plaintiffs have, on the 
other hand, filed a cross-objection claim- 
ing Rs. 1,20,000/- over and above the 
figure arrived at by the Court. 


31. The first contention of the learn- 
ed Government Advocate was that the 
Nazul lease in favour of Chunnilal 
Dammulal was for a period of ten years 
and expired by efflux of time on 31-3- 
1950. Dammulal’s position, therefore, 
was that of a lessee holding over, as 
if the lease was renewed either month 
to month or year (to year) according to 
the purpose ` for which the land was 
leased. The effect of holding over would 
have the incidents as prescribed by 
section 116 of the Transfer of Property 
Act. Admittedly, the counsel said, 
though the lease provided for a rene- 
wal, the lease till the date of acquisi- 
tion had not been renewed. It might be 
that the lessee continued to pay the ren- 
tal and authorities continued to receive 
it but that only kept the lease alive from 
year to year. Amd ultimately, as the 
position’ now stands, the lease has been 
renewed for the land except that por- 
tion which has been compulsorily acquir- 
ed. The counsel argued that the Land 
Acquisition Officer and the Court below 
overlooked this aspect of the matter. 
They did not consider the effect of the 
expiry of the lease and its non-renewal 
after 31-3-1950. All that the plaintiffs 
were entitled to, the counsel said, was 


28 M. P. 


compensation determined at one year’s 
purchase, that is, the capitalization of 
one year’s net rental value, 


32, In advancing this argument, the 
Counsel 
Book Circulars relating to Nazul. We 
propose to refer to the relevant clauses 
from book Circular Section IV Serial 
No. 1. 


“Clause 12.: Nazul land’ can be dis- 
posed of in the following ways: 

(1) by permanent lease; 

(2) by temporary lease; 

(3) on mo claim agreements 

(4) on annual licence; and 

(5) transfer in favour of a depart~ 
ment of the State Government or other 
State Governments or the the Govern- 
ment of India and vesting in favour of 
a local body”. 


“Clause 13: Permanent leases are 
granted either through auction or with- 
out auction. - . 

x ‘x x x x "3 
Clause 19 deals with the procedure for 
application for permanent lease. 


Clause 21 deals with auctions of lease- 
hold rights. 


Clause 23 deals with upset price, pre- 
mium and rent. 


. Clause 28 deals with execution of the 
- lease after the payment of full amount 
of the premium bid. The permanent 
leases have to be executed in Form ‘F’, 
_ Form ‘F’, as the Head Note runs, is 
meant for “Lease of Intra Municipal 
Nazul for Building Purposes.” The 
Indenture’ of the lease has to contain 
‘the premium, demise, term, rent, taxes, 
the period within which the building 
has to be constructed, reservations as to 
the area to be left out, regulations re- 
lating to erection, re-erection and alter- 
ation, direction for proper maintenance, 
restriction as to trade or business which 
could be carried on with the previous 
permission of the Collector except those 
which were unregulated, unless they 
caused annoyance or nuisance to neigh- 
bours. Clause (7) of the Indenture deals 
with assignment, the lessee’s rights are 
assignable and heritable. Only an in- 
timation is required to be given to the 
Collector, Clause (8) refers to covenant 
of quiet enjoyment by the lessee so long 
he paid the rent and observed condi- 
tions of the lease. The clauses relating 
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to ‘Re-entry” and “Renewal” are impor 
tant and may be reproduced fully: 


“Re-entry: Provided that if the said 
rent or any part thereof shall at any 
time be in arrear and unpaid for one 
calendar month next after the date 
whereon the same shall have become due, 
whether the same shall have been law- 
fully demanded or not, as also upon the 
breach or non-observance by the lessee 
of any of the said conditions, the lessor 
may notwithstanding the waiver of any 
previous cause or right of re-entry enter 
upon the said land and repossess it as if 
this demise had not been made, the 
lessee in such case being entitled within 
three calendar months from the date of 
such re-entry to remove all buildings 
and fixtures which at any time during 
the currency of the demise shall have 
been erected or affixed by him upon the 
said land: 


Provided further that when any cause 
or right of re-entry arises under the 
foregoing proviso, it shall be lawful for 
lessor, as the consideration for the non- 
exercise of the power of re-entry to 
receive from the lessee a sum of money 
not exceeding Rs. 500/- as the Collector 
may fix and, if the lessee fails to pay, 
such sum within the time fixed by the 
Collector’s order, to recover the same as 
an arrear of land revenue or exercise the 
right of re-entry under the foregoing 
proviso.” 

“Renewal: The lessor further covenants 
that it will at the end of the term here- 
by granted and so on from time to time 
thereafter, at the end of each successive 
further term of years as shal] be grant- 
ed at the request and cost of the lessee, 
execute to him a renewed lease of the 


‘said land for the term of thirty years: 


Provided that the rent may be enhanc~ 
ed for the grant of every renewed lease 
and that every renewed lease shall con- 
tain such of the conditions herein con- 
tained as shall be applicable and such 
other conditions as may be thought fit 
for the future: l 


Provided further that the decision of 
the lessor about the rent to be fixed 
and the conditions to be imposed at each 
successive renewal shall be final”. 

33. To revert to Clause 28 of the 
Book Circular Section IV Serial No. 1 
about renewal, following instructions 
may be noticed: : 


“If the lessee fails to execute the re- 
newed lease deed, the refusal will amount 
fo withdrawal or abandonment of his 
demand for renewal. As such, if after 
service of a notice intimating that unless 
he executes the lease deed within a 
specified time it shall be deemed that 
he does not desire to continue to hold 
the land on lease; he still fails to execute 
the lease deed, in that case it may be in- 
ferred that he has withdrawn or aban- 
doned his demand for renewal and 
action to dispose of the land by auction 
and to evict the lessee as a trespasser 
may be taken. In the alternative, it is 
also open to Government to sue the 
lessee under Section 27-A of the Spe- 
cific Relief Act, 1877 (I of 1877), for 
specific performance of the agreement of 
lease constituted by his application for 
renewal and the order granting it, if 
he, being in possession refuses or neglects 
to execute the renewed lease. 


If after executing the renewed lease 
deed the lessee does not appear before 
the registering Officer when the docu- 
ment is presented on behalf of Goyern- 
ment for registration, the Sub-Regis- 
trar should be requested under S. 36 of 
the Registration Act (XVI of 1908) to 
summon him, and, thereafter, to proceed 
to register the document if its execution 
is admitted. If execution is denied and, 
therefore, registration is refused under 
Section 35 (3) ibid, an application may 
be made to the District Registrar under 
Section 73 ibid, who will make the neces- 
sary enquiry and, if he finds that the 
document has been executed by the 
lessee, order its registration. In case 
of refusal by the Registrar by an order 
passed under section 76, a suit lies under 
S. 77 ibid. 

x x x «x x -x 

It is unlikely that any lessee will de- 
cline to execute a fresh lease-deed, 
should anyone refuse to do so, however, 
the lease already executed by him will 
nevertheless be valid as it would appear 
that the registration thereof is not 
compulsory in view of the provisions 
contained in Section 90 (i) (d) of the 
Registration Act, 1908 (XVI of 1908). 


Formal leases should be issued to all 
persons, who take up land, but for land 
hitherto held on no formal lease, but 
assessed, no indenture need be prepared 
unless the holder so desires and is pre- 
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pared to pay the necessary stamp duty 
and have the document registered. The 
power of the Government to recover 
land revenue in the absence of a lease is 
based on Section 58 of the M. P. Land 
Revenue Code, 1959.” 


Clause 31 says that breach of condi- 
tion of a lease is condoned by acceptance 
of rent. 


Clause 32 deals with Temporary leases 
which are granted in form ‘E’ but nor- 
mally do not exceed a term of five years. 

Clause 35 deals with renewal of leases, 
both temporary and permanent, and how 
im the latter case either during settle- 
ment or on expiry of the usual period 
of 20 or 30 years fixed under the Tease, 
the land revenue or rent payable for 
the plot should be re-assessed. The 
renewal is to be granted in form ‘H’ 
which in every respect is similar to form 
‘’ the original Indenture. 

It would be relevant to refer to S. 103 
of the M. P. Land Revenue Code, 1959: 


Section 103: ‘The land revenue or 
rent fixed for any land in an urban area 
under a settlement or a lease from 
Government with rights of renewal made 
before the coming into force of this Code 
shall, notwithstanding the expiry of the 
term of such settlement or lease con- 
tinue in force until the assessment on 
such land is fixed in accordance with 
the provisions of this Chapter”. 

34. We are dealing with a lease 
granted in Form ‘F’ which comes under 
the category of “Permanent lease” as 
per Clause 12 (1) of the Book Circular. 
The very fact that the lease was grant- 
ed for building purposes, would attach 
to it the incidence of permanency since 
nohody would take a plot to build a re- 
sidential house thereon if he were re- 
quired to pull it down after 10 or 20 
or 30 years. The lease is made assigna- 
ble and heritable. The reading of the 
two clauses of the Lease Indenture re- 
lating to right of ‘re-entry’ and ‘rene- 
wal’ makes it clear that ‘renewal’ shall 
be granted at the request of the lessee. 
The right of. re-entry does not arise on 
expiry of the term of lease, but for non- 
payment of rent or upon breach or non- 
observance of the conditions imposed 
upon the lessee under the Indenture of 
Lease. The instructions quoted in para 
33 above, dealing with renewal, em- 
phasise upon continuance of the lease 
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even if the lessee does not come forward 
to ‘get a new Indenture registered. All 
that is required is that he should con- 
tinue paying rent as per lease till the 
new assessment is made. 


35. We are in no manner of doubt 
that’ the building lease granted in form 
‘E is a permanent lease. The fixation 
of initial term of 10, 20 or 30 years is 
not intended for putting an end to the 
lease on the expiry of the term, but to 
provide for better rental income or re- 
venue with the value of the plot going 
up. A lessee who pays rent regularly 
and’ who abides by the conditions of 
lease faithfully, has a right to get a 
renewal. The lessor has no power to 
refuse renewal to such a lessee. 


36. The learned counsel for the claim- 
ants cited two apt authorities where 
similar leases were construed as per- 
manent leases. They are Maharaj Kumar 
Arfan Rasul Khan v. U. P. Govt. ILR 
(1960) 2 All 71 and Kachrulal Hiralal 
v. Gurudwara Board, Nanded AIR 1979 
Bom 31. 


37. Coming to the quantum of com- 
pensation determined by the Court, the 
claimants contended that the Court, 
having found the reasonable market rate 
for the leasehold right was Rs. 25/- 
per square foot, could not have made 
the award at Rs. 12/- per square foot 
simply because the claimants initially, 
either due to ignorance of the real mar- 
ket value or due to inadvertence, men- 


tioned in their application for reference . 


that they should at least have been paid 
at Rs. 12/- per square foot. They 
amended the application as soon as they 
realized their mistake and inserted the 
figure of Rs. 60/- for Rs. 12/-. The 
amendment having been permitted, the 
initial mistake stood rectified as if the 
claim at the rate of Rs. 12/- was never 
advanced and as if the demand was at 
the rate of Rs. 60/- per square foot 
tight from the inception. 


The counsel further argued that sec- 
tion 25 (3) of the Land Acquisition Act, 
would govern the rule as to amount of 
compensation. The 
notice served upon them under S. 9 of 
the Land Acquisition Act and they had 
not preferred any claim before the 
Collector in pursuance of that notice. 
Section 25 (1) was not attracted.. Nor 
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Claimants had no. 


A. L R, 


was section 25 (2) attracted when they 
had not refused: to make a claim or 
omitted to make it without sufficient 
reason. they had come to know of the 





acquisition proceeding after the pay- ° 


ment was made to Radhabai under ‘the 
award. Section 25 (3), the counsel said, 
puts no restrictions on the higher side, 
It only says that the award shall nof 
be for an amount less than that offered 
by the Collector, 


The learned counsel submitted that 
the doctrine of estoppel has been mis- 
applied by the Court. Where upper and 
lower limit of compensation was govern- 
ed by statutory provisions, in the present 
case by section 25, the question of 
estoppel would hardly arise as soon as 
the claimants satisfied the Court that 
the upper limit could go to what the 
Court ultimately determined and not 
to what the claimants inadvertently 
mentioned in their application for res 
ference, 


38. We need not go into the acade« 
mic questions raised by the learned 
counsel for the claimants, since we are 
of the opinion that the market value 
determined at Rs. 12/- per square foot 
was very reasonable and the claimants 
could not expect to get anything more, ’ 
In our appraisal of the evidence, the 
reasonable market value of the plot on 
the date of notification under section 4 
of the Land Acquisition Act was near- 
about Rs. -12/- per square foot and nof 
Rs. 25/- as the learned Additional Dis- 
trict Judge found. To discuss the evi~- 
dence in brief, Atmaram Dalal (A. W. 1), 
Rajab Ali (A. W. 2) and Satish Chandra 
(A. W. 3) could hardly be believed 
when they say that an offer to purchase 
the land was made in or about 1961-62 
at Rs. 22/- to Rs. 25/- per square foof 
but the bargain did not mature because 
Dammulal was demanding Rs. 30/- per 
square foot. Had that been so, with the 
offer of Rajjab Ali, Nawal Kishore and 
Guru Bachan Singh fresh in his mind, 
Dammulal, could not have claimed com- 
pensation at the rate of Rs, 12/- per 
square foot in his application dated 
5-11-1963 for reference under S. 18. The 
claimants reiterated their demand af 
fhe rate of Rs. 12/- per square foot in 
their application dated 18-4-1969 addres- 
sed to the First Additional District Judge, 
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Raipur (at page 48 of the Paper Book). 
This is what they said in para 5: 


"That the land acquired is situated in 

the heart of Raipur Town and on main 
road in Mohadapara Ward which is a 
very good business locality and the 
market rate of land is about Rs. 12/- to 
Rs. 20/- per square foot since last so 
many yearsy The present value is 
Rs. 25/- per square foot”. 


In para 6, the claimants make a 
demand of Rs. 143832/- at the rate of 
Rs. 12/- per square foot and Rs. 21574/- 
for compulsory acquisition. The claim- 
ants’ application made after six years, 
quoting the market rate on the date of 
notification at Rs. 12/- per square foot, 
demolishes completely the evidence of 
an offer coming to them in 1961-62 at 
Rs. 22/- to Rs. 25/- per square foot. 
Besides, that throws overboard the plea 
of inadvertence or ignorance in quoting 
the rate at Rs. 12/-. 


39. The three witnesses had been very 
evasive in their answers to questions in 
cross-examination. To refer to Atmaram’s 
cross-examination, he refused to tell at 
what rate, plot near Santosh Garage was 
sold, at what rate Jaskaran Daga’s land 
was sold and at what rate Anand Trans~ 
port building was sold. The sales of 
Anand Transport building and one re- 
lating to Wali Mohammad Company 
were made through this Dalal’s interven- 
tion, yet he refused to tell the rate that 
worked out for the plot. Rajjab Ali like- 
wise, refused to tell at what price 
Jaskaran Daga had sold his building. 
Rajjab Ali was occupying one of its 
shops. 


39A. The three. witnesses could not 
be believed at all. Their testimony was 
worthless in the determination of market 
value. The claimants relied very strong- 
ly on an auction of Nazul plot knocked 
down in favour of Santosh Singh for 
Rs. 30,000/-. The plot just measured 273 
square feet and was: situated opposite 
the State Bank, on the main road. 
Santosh Singh deposited only 1/4th of 
the bid amount. He did not deposit the 
3/4th amount and the plot had to be 
re-auctioned on 26-5-1965., One Lilaram 
purchased it for Rs. 17,000/-. The learn- 
ed Additional District, Judge rightly 
said that Santosh Singh's bid was nat 
a genuine one, It was a bid out of 
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rivalry or jealousy for a co-bidder, 
never intended to be carried out. The 
bid in 1965 was genuine, no doubt. but 
would not afford a basis for determin- 
ing market value in August, 1962. The 
learned Judge was of the view that in 
1962, the price could be fixed at 50% 
of what it was in 1965. The plot 2/11, 
he said, was almost of the same size and 
potential value as one sold to Lilaram. 


40. The following factors have been 
overlooked by the learned Judge. The 
plot sold to Lilaram was sold for com- 
mercial purpose. The plot, with which 
we are dealing was leased out for re- 
sidential purpose, with restrictions as to 
the space being built upon. Lilaram’s plot 
was just sufficient for a shop, measur- 
ing only 273 square foot on the road 
side. The plot 2/11 which measures 11000 
square feet goes 100’ deep. A belt of 
20 feet on the road side alone could be 
used for commercial purpose. The rest 
4/5th of the plot could not be converted 
into shops. If that area were to be 


- converted into shops, the layout would 


entail a good deal of expense: roads and 
lanes would have to be left out. The 
average value of the plot then would 
not exceed Rs, 12/~ per square foot. Put 
it this way: Rs. . 30/- per square foot 
for the first belt of 20 feet lengthwise 
(running parallel to the road) and the 
test at an average rate of Rs. 8/- per. 
square foot. It comes to Rs. 12/- per 
square foot approximately. The learned 
Additional District Judge has’ given a 
chart in para 16 of his order. Nine sales 
of Nazul plots of Mohadapara have been 
shown in the chart. The rates vary 
between Rs. 2.07 to Rs. 14.78 per square 
foot. The Land Acquisition Officer, on 
the basis of these sales, said that the 
plot having site value, was being sold 
at Rs. 10/- to Rs. 15/- per square foot. 
The plot 2/11 had its site value. He 
should then have fixed the rate some- 
where between Rs. 10/- and Rs, 15/-. 
One fails to understand how he fixed 
the rate at Rs. 4/- per square foot. The 
rate fixed by the learned Additional Dis- 
trict Judge at Rs.: 12/- per square foot is 
very reasonable, As said above, Lilaram’s 
purchase of 273 square feet in 1965 would 
not afford any basis for fixing rate for. 
plot No. 2/11. , If the front land were. 
to be valued at. exceptionally high rate, 
the land being ideally suited for erec-’ 
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tion of shops, the back portion would 
hardly fetch 1/4th the price since it 
would be used for entirely different and 
less profitable purpose. Besides, the plot 
is much bigger in size and the bigger the 
size, the lesser the rate. 


41. We are, therefore, not inclined 
fo increase the rate above Rs. 12/- per 
square foot. The appeal and the cross- 
objection, both must fail. Both are dis- 
missed. 


42. Yn the result, the claimants shall 
be paid at the rate of Rs. 12/- per 
square foot, with 15% solatium for 
compulsory acquisition, less Rupees 
§5135.60 Nps. for which decree has been 
awarded against Radhabai’s heirs. 
Possession is still with the claimants 
and, therefore, interest at 6% per 
annum shall be payable only if payment 
is delayed and possession is taken ear- 
fier. The interest shall then be calculated 
from the date possession is taken over. 


Parties shall bear their own costs of 
the appeal and the  cross-objection. 
Counsel’s fee as per schedule. 

Order accordingly. 
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National Textile Corporation (M.P.} 
Ltd., Bhopal, Petitioner v. M. P. Elec- 
ticity Board, Jabalpur, Respondent. 

Misc, Petn. No. 550 of 1975, D/- 31-8- 
T979, 


Sick Textile Undertakings (Nationa- 
lisation) Act (57 of 1974), Sections 4, 5 
(3) (a), 27 (1), 30 — Electricity Act (9 
of 1910), Section 24 — Non-payment 
by National Textile Corporation of 
pre-appointed day dues owed by for- 
mer owners of nationalised textile 
undertakings to Electricity Board — 
Supply of electricity to undertaking 
cannot be discontinued notwithstand- 
ine ratification of contract by Corpora- 
Gan between owner and the Board — 
Section 196 of Contract Act is not at- 
tracted. (Contract Act (1872), Section 
196 — Retroactivity of ratification.) 

The Electricity Board is not entitled 
fo demand from the National - Textile 
Corporation pre-appointed day dues of 
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the former owners of the nationalised 
textile undertakings owed by the 


owners to the Board on account of sup- 
ply of electricity to such undertakings, 
The Board is therefore not authorised 
fo discontinue supply of electricity 
either under Cl. 26 of the Contract ene 
fered by the owner with the Board 
with regard to supply of electricity to 
the undertaking or Section 24 of the 
Blectricity Act. The words “if the bill 
is not paid within sixty days” within 
the meaning of Cl. 26 (b) of the Com- 
tract refers to the bill which can be 
served on the consumer. A bill for 
payment of pre-appointed day dues can- 
not be served on the Corporation 
and, therefore, the Board cannot take 
any .action to discontinue the supply 
of electric energy on failure by the 
Corporation to pay such a bill. The 
fact that the National Textile Corpora- 
fion had ratified the contract entered 
into by the owner with the Board also 
would not make any difference. 

(Paras 7, 8) 


In face of Section 5 (1) and (3) of 
the Nationalisation Act any liability of 
fhe former owner of a nationalised 
textile undertaking for any period 
prior to the appointed day cannot be 
fastened on the Central Government or 
the National Textile Corporation by 
mere inference. For fastening a pre- 
appointed day liability on the Central 
Government or the Corporation there 
has to be an express provision to that 
effect in the Nationalisation Act. This 
is the effect of the words ‘save as 
otherwise expressly provided’ as they 
occur in Section 5 (3). A reading of 
Section 30 goes to show that there is 
no express provision in it that a con- 
tractual liability of the owner for any 
period prior to the appointed day shall 
after the contract is ratified by the 
National Textile Corporation, becomes 
the liability of the Corporation. More- 
over, the ratification provided for 
under Section 30 of the Nationalisation 
Act is not a ratification of the nature 
contemplated by Section 196 of the 
Contract Act. Section 196 or the prin- 
ciple of retroactivity of ratification as 
contained therein has no application to 
a ratification under Section 30 of the 
Nationalisation Act. (1890) 15 AC 
75 at p. 107 (HL), Rel. on, (Para 7) 
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- Cases - Referred: Chronological: Paras .- 2. The -> petitioner contends _ that 

, under the scheme of the Act, only the 
ees a By el sen es right, title and interest of the owners 


`y 


A. K. Chitaley, for Petitioner; M. L. 
Jaiswal, for Respondent. 


G. P. SINGH C. J.:— The Petitioner 
National Textile Corporation (M.P.) Ltd. 
is a Government Company registered 
under the Companies Act, 1956. The 
petitioner is a subsidiary of the 
National Textile Corporation Ltd., also 
a Government Company _ registered 
under the Companies Act. The peti- 
tioner manages a number of tex- 
tile undertakings including the follow- 
ing; (1) Indore Malwa United Mills, 
Indore, (2) Swadeshi Cotton & Flour 
Mills, Indore, (3) Burhanpur Tapti 
Mills, Burhanpur, (4) Hira Mills, Ujjain, 
(5) New Bhopal Textiles, Bhopal, and 
(6) Bengal Nagpur Cotton Mills, Raj- 
nandgaon. These textile undertakings 
before nationalisation were owned by a 
number of Companies, hereinafter re- 
ferred to as the owners. The names 
of the owners are given in para 6 of 
the petition. The aforesaid under- 
takings immediately before nationalisa- 
tion were under the management either 
of the Authorised Controller appointed 
by the Government of India under Sec- 
tion 18 of the Industries (Development 
and Regulation) Act, 1951 or the Custo- 
dian appointed under the Sick Textile 
Undertakings (Taking Over of Manage- 
ment) Act, 1972. These undertakings 
were nationalised with effect from Ist 
April 1974 by the Sick Textile Under- 
takings (Nationalisation) Ordinance, 1974 
which was repealed and replaced by 
the Sick Textile Undertakings (Nationa~ 
lisation) Act, 1974, hereinafter refer- 
red to as the Act. The M. P. Electri- 
city Board, which is respondent in this 
petition, demanded from the petitioner 
the electricity dues in respect of periods 
prior to. the appointed day and threa- 
tened to disconnect the supply of high 
tension electricity of the aforesaid 
undertakings. The petitioner then filed 
this petition praying for issuance of a 
writ, direction or order to restrain the 
respondent from disconnecting the high 


tension electricity supply to the peti- 
tioner in respect of the six textile 
undertakings and other Sees 


reliefs, | 
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‘every such 
shall stand transferred to, 


shops, stores, 


in the aforesaid undertakings vested in 
the petitioner and that there was -no 
vesting of the liabilities of the owners 
existing on the appointed day in the 
petitioner and therefore the respondent 
is not entitled to claim the electricity 
dues for any period prior to the ap- 
pointed day from the petitioner under 
the threat to disconnect the supply of 
electric energy. 


3. It is necessary first to refer 
to certain provisions of the Act. 
‘Appointed day’ under the Act is defin- 
ed in Section 2 (1) (a) to mean ist- 
April 1974. Section 2 (j) defines ‘sick 
textile undertaking’ to mean a textile 
undertaking specified in the First Sch. 
the management of which has before 
the appointed day been taken over by 
the Central Government under the In- 


.dustries (Development and Regulation) 


Act, 1951, or as the case may be, vest- 
ed in the Central Government under 
the Sick Textile Undertakings (Taking 
Over of Management) Act, 1972. All 
the six undertakings with which we are 


,concerned in this petition are specified 


in the First Schedule. S. 3 (1) provides 


' that on the appointed day, every sick 


textile undertaking and the right, title 
and interest’ of the owner in relation to 
sick textile undertaking 
and > shall 
vest absolutely in, the Central Govern- 
ment. Section 3 (2) further provides 
that every sick textile undertaking 
which stands vested in the Central 
Government by virtue of Section 3 (1) 
shall immediately after it' has so vested, 
stand transferred to and vested in the 
National Textile Corporation. The 
general effect of vesting is provided for 
in Section 4 of the Act. The material 
provision is Section 4 (1} which reads 
as follows: | 


“4 (1) The. sick textile undertaking 
referred to in Section 3 shall be deem- 
ed to include all assets, rights, lease- ` 
holds, powers, , authorities and privileges 
and all property, movable and immov- 
able, including lands, buildings, work- 
instruments, machinery 
and equipment, cash balance, cash on 
hand, reserve funds, investments and 
book debts and all other rights and 
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interests in, or arising out of, such 
property as were immediately before 
the appointed day in the ownership, 
possession, power or control of the 
owner of the sick textile undertaking, 
whether within or outside India, and 
all books of account, registers and all 
other documents of whatever nature re- 
lating thereto and shall also be deem- 
ed to include the liabilities and obliga- 
tions specified in sub-section (2) of 
Section 5.” 


A reading of Section 4 (1) goes to 
show that the general effect of vesting 
is to vest in the Central Government 
only the assets, rights and interest etc. 
of the owner and not the liabilities and 
obligations of the owner, except the 
liabilities and obligations specified in 
sub-section (2) of Section 5. This is fur- 
ther made clear in Section 5 (1) which 
says that every liability other than the 
liability specified in sub-section (2) of 
Section 5 of the owner of a sick textile 
undertaking in respect of any period 
prior to the appointed day shall be the 
liability of such owner and shall be 
enforceable against him and not against 
the Central Government or the National 
Textile Corporation. We need not here 
refer to Section 5 (2) because the lia- 
bility of an owner for payment of 
electricity dues in respect of any period 
prior to the appointed day is not cover- 
ed by it. Any doubt on the question 
of non-vesting of liability in the Cen- 
tral Government is further. removed 
by Section 5 (3), which reads as fol- 
lows : 


“5 (3) For the removal of doubts it 
is hereby declared that, — 


(a) save as otherwise expressly pro- 
vided in this section or in any other 
section of this Act, no liability, other 
than the liability specified in sub-sec~ 
tion (2), in relation to'a sick textile 
undertaking in respect of any period 
prior to the appointed day, shall be en- 
forceable against the Central Govern- 
ment or the National Textile Corpora- 
tion; 

(b) no award, decree or order of any 
court, tribunal or other authority ` iÐ 
relation to any sick textile undertak- 
ing passed. after the appointed day in 
respect of any matter, claim or dispute, 
in relation to any matter not referred 
to in sub-section (2), which arose be- 
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fore that day, shall be enforceable 
against the Central Government or the 
National Textile Corporation; 


(c) no liability of any sick textile 
undertaking or any owner thereof for 
the contravention, before the ap- 
pointed day, of any provision of 
law for the time being in force, shall 
be enforceable against the Central Gov- 
ernment or the National Textile Cor- 
poration.” 


A reading of Section 5 (3) would go to 
show that except as otherwise express- 
ly provided in Section 5 or any other 
section, no liability other than the lia- 
bility specified in Section 5 (2) in re- 
lation to a sick textile undertaking in 
respect of any period prior to the ap- 


pointed day is enforceable against the 


Central Government or the National 
Textile Corporation. 


4.-5. The owner: of every sick tex- 
tile undertaking is paid in cash the 
amount specified in col. (4) of the First 
Schedule. This amount is to be paid 
in the manner specified in Chap. VI. 
Chap. VI provides for appointment of 
Commissioner of Payments for disburs- 
ing the amounts payable to the owner 
of each sick textile undertaking. The 
amount payable to the owner is paid to 
the Commissioner by the Central Gov- 
ernment under Section 18. Section 20 
provides for preferring of claims against 
the owner before the Commissioner. 
The Second Sch. divides these claims 
into two sections, viz, Part A relating 
to Post-take-over management Period, 
and Part B relating to Pre-take-over 
management period. The claims are 
further divided in different categories 
to determine the priorities in which 
they are to be satisfied by the Commis- 
sioner. It may . be noticed here that 
electricity dues payable to a State Elec- 
tricity Board, such as the respondent, 
falls in Category V in Part B and in 
Category II (b) in Part A. If a claim 
is admitted by the Commissioner, pay- 
ment is made by him under Section 24. 
If out, of the monies paid to him in re- 
lation to a sick textile undertaking, 


there is a balance left after meeting the . 


liabilities as specified in the Second 
Sch. the Commissioner is to disburse 
the balance to the owmer of the under- 
taking (Section 25 (1)). Section 27 (1) 
provides that where any liability of the 
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owner of a sick. textile undertaking 
arising out of any item specified in 
category I of the Second Schedule is 

not discharged fully by the Commis- 
` sioner out of the amount paid to him 
under the Act, the Commissioner shall 
intimate in writing to the Central Gov- 
ernment the extent of the liability 
which remains undischarged and that 
liability shall be assumed by the Cen- 
tral Government. Section 27 (2) pro- 
vides that the. Central Government may, 
by order, direct the National Textile 
Corporation to take over any liability 
assumed by that government under Sec- 
tion 27 (1). On receipt of such direc- 
tion it becomes the duty of the National 
Textile Corporation to discharge such 
liability. Section 27 (1) is thus an ex- 
press provision within the meaning of 
Section 5 (3) which in certairi events 
makes the Central Government liable 
for discharging the liability of the owner 
in respect of dues specified in Category 
I of the Second Sch. However, this 
provision also like Section 5 (2) is not 
of any assistance to the respondent be- 
cause its dues against the owners do 
not fall under Category I of the Second 
Sch. 


6. It is thus clear that the electri- 
city dues payable by the owners for 
any period prior to the appointed day 
are mot the liabilities which can -be 
enforced against the Central Govern- 
ment or the National Textile Corpora- 
tion under any express provision of the 
Act. The Central Government or the 
National Textile Corporation, therefore, 
cannot be called upon to discharge this 
liability. The respondent, realising this 
difficulty, relies upon Section 30 of the 
Act which reads: i 


“30 (1) Every contract entered into 
by the owner or occupier of any sick 
textile undertaking for any service, sale 
or supply and in force immediately be- 
fore the appointed day, shall, on and 
from the expiry of one hundred and 
eighty days from the date on which 
this Act receives the assent of the Pre- 


sident cease to have effect unless such 


contract is before the expiry of that 
period, ratified, in writing, by the 
National Textile Corporation and in 
ratifying such contract the National 
Textile Corporation may, with the pre- 
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vious approval of the Central Govern- 
ment, make such alterations or modifica- 
tions therein as it may think fit: 


Provided that the National Textile 
Corporation shall not omit to ratify a 
contract, and shall not make any al- 
teration or modification in a contract, 
unless it is satisfied that such contract 
is unduly onerous or has been entered 
into in bad faith or is detrimental to 
the interests of the sick textile under- 
taking. 

(2) The National Textile Corporation 
shall not omit to ratify a contract, and 
shall not make any alteration or modi- 
fication therein, except after giving to 
the parties to the contract a reason- 
able opportunity of being heard and 
except ‘after recording in writing its 
reasons for refusal to ratify the con- 
tract or for making any alteration or 
modification therein.” 


It may here be mentioned that the 
owners had entered into contracts for 
supply of electrical energy to the 
undertakings. These contracts were ra- 
tified by the National Textile Corpora- 
tion under Section 30. Cl 26 of these 
contracts reads as follows: 


“26 (a) In the event of any dispute 
or difference as to the correctness of 
any bill or bills prescribed under the 
terms thereof, the Consumer shall 
nevertheless pay such bill or bills; 
within the aforesaid period of thirty 
days. Any adjustment necessary due 
to incorrectness of such bill or bills 
shall be made by the Board in the 
next ensuing bill after the settlement 
of said dispute or difference. 


(b) If the Consumer fails to pay any 
bill as provided in cl. 25 he shall be 
liable to pay a surcharge of one per 
cent per month from the date of the 
bill. If the bill is not paid within sixty 
days of the date of the bill, the Board 
shall give the Consumer seven days’ 
notice of intention to discontinue the 
supply of electricity energy and at the 
expiry of such period if full payment 
has not been made, may forthwith dis- 
connect the supply until full payment 
for all dues outstanding and the 
charges for the work of disconnection 
and reconnection has been made.” 


Another relevant statutory provision 
is Section 24 (1) of the Electricity Act, 
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“24. Discontinuance of supply to 
consumer neglecting to pay charge. — 


(1) Where any person neglects to pay - 


any charge for energy or any sum 


other than a charge for energy, due 
from him to a licensee in re- 
spect of the supply of energy 
to him, the licensee may, after 


giving not less than seven clear day’s 
notice in writing to such person and 
without prejudice to his right to re- 
cover such charge or other sum by 
suit, cut off the supply and for that 
purpose cut or disconnect any electric 
supply line or other works, being the 
property of the licensee, through which 
energy may be supplied, and may dis- 
continue the supply until such charge 
or other sum, together with any ex 
penses incurred by him in cutting off 
and re-connecting the supply, are paid, 
but no longer”. 


7. The argument of the learned 
counsel for the respondent is that after 
ratification by the National Textile Cor- 
poration of the contracts which were 
entered into between the respondent and 
the erstwhile owners, the legal effect 
is as if the contracts were entered into 
with the Corporation from the very 
inception and therefore the liabilities 
for any period prior to the appointed 
day also become the liabilities of the 
Corporation under the contract. The 
learned counsel argues that the effect 
of ratification is retrospective so as to 
make the liabilities of the owners the 
liabilities: of the Corporation. In our 
opinion, this argument cannot be accept- 
ed. We have already noticed that 
under the scheme of the Act the liabi- 
lities of the owners, except those speci- 
fied in Section 5 (2) and Section 27, do 
not vest in and cannot be enforced 
against the Central Government or the 
National Textile Corporation. ` It is for 
this reason that provision is made for 
discharging these liabilities from the 
amount which is payable to the owner. 
We have earlier noticed that under 
Section 5 (1) it is clearly mentioned 
that every liability of the owner in re- 
spect of any period prior to the ap- 
pointed day is not enforceable against 
the Central Govermment or the Natio- 
nal Textile Corporation. We have also 
noticed that Section 5 (3) (a) most em- 


phatically says that, save -as otherwise 
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expressly provided, no liability in re 
spect of any period prior to the ap- 
pointed day shall be enforceable against 
the Central Government or the National 
Textile Corporation. 
tion 5 (1) and (3) we camnot fasten any 
liability of the owner for any period 
prior to the appointed day on the Cen- 
tral Government or the National Tex- 
tile Corporation by mere inference. 
For fastening a pre-appointed day lia- 
bility on the Central Government or 
the Corporation one has to find an ex- 
press provision to that effect in the Act. 
This is the effect of the words ‘save as 
otherwise expressly provided’ as they 
occur in Section 5 (3). Now, a reading 
of Section 30 on which the learned 
counsel for the respondent relies goes 
to show that there is no express provi- 
sion in it that a contractual liability of 
the owner for any period prior to the 
appointed day shall after the contract: 
is ratified by the National Textile Cor- 
poration, become the liability. of the 
Corporation. The argument of the 
learned counsel for the respondent is 
only inferential] that when the Corpora- 
tion ratifies a contract, the effect of 
ratification must lead to the fastening 
of liability from the inception of the 
contract on the Corporation. This in- 
ferential argument, in our opinion, 
not available in face of Section 5 (3) 
(a) which requires that there should 
be an express provision for fastening 
liability on the Central Government or 
the National Textile Corporation, A 
contract entered into by the owner 
continues for 180 days from the date 
the Act received -the Presidential as- 
sent. The effect of ratification by the 
National Textile Corporation is that the 
contract does not cease to have effect 
after 180 days and continues to be in 
force. Thus the effect of ratification is 
to continue the contract even after 
the expiry of 180 days from the date 
of the Presidential assent. The effect 
of ratification is not to make the Cor- 
poration liable from the date of incep- 
tion of.the contract but only from the 


date of ratification. The learned coun- 
sel for the respondent drew our atten- 
tion to Section 196 of the Indian Con- 


tract Act and submitted that the effect. 


of ratification is retrospective in that 
the person ratifying becomes a party 


ig ~ 


In face of Sec-| >» 
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_from the date of the contract. Section 
196 of the Contract Act provides that 
where acts are done by ome person on 


(behalf of another without his know- 
‘edge or authority, he may elect to 
ratify or to disown such acts; but if he 
ratifies them, the same effects will fol- 
low as if they had been performed by 
his authority. The words “the same 
effect will follow as if they had been 
performed by his authority” make the 


ratification retrospective; but Section 
196 here has no application. Ratifica- 
tion under Section 196 is possible 


only where acts are done by one per- 


son on behalf of another without his 


knowledge or authority.. It is then 
that the person on whose behalf the 
acts are done can ratify them. Now. 
‘the owner of a sick textile undertaking 
did not enter into any contract prior to 
the appointed day on behalf of the Cen- 
tral Government or the National Tex- 
tile Corporation and therefore the Cen- 
tral Government or the National Tex- 
tile Corporation could not ratify the 
contracts under Section 196. The ratifi- 
cation provided for under Section 30 of 
the Act is mot a ratification of the 
nature contemplated by Section 196 of 
the Contract Act. Section 196 or the 
principle of retroactivity of ratification 
as contained therein will, therefore, 
have. no application te a ratification 
under Section 30 of the Act. In ordi- 
vary signification, ratification means 
. just “confirmation” — See Sir A. D. 
Stewart, Bart v. J. S. Kennedy, 1890- 
15 AC 75 at p. 107 (HL) (Lord Mac- 
naghten). The ratification under Sec- 
tion 30 is confirmation of the contract so 
as to enable its continuance after 180 
days from the date of the Presidential 
assent to the Act. It has’ not the effect 
of vesting the pre-appointed day liabi- 
lities under the contract in the National 
Textile Corporation or of making the 
Corporation in any way liable for these 
liabilities. 

8. For the reasons given above, it is 
clear to us that the respondent was not 
entitled to demand from the petitioner 
,| pre-appointed day dues of the owners, 
‘\'The respondent was, therefore, not au- 
thorised to discontinue the supply of 
electricity either under clause 26 of 
the Contract or Section 24 of the Elec- 
tricity Act. The words “if the bill is 


Narsingh v.. Kamandas (FB) 


- M. P, 37. 


not- paid within sixty days” within the 
meaning of cl. 26 {b} of the Contract 
must, in our opinion, refer to the Dill 
which can be served on the consumer. 
A bill for payment of pra-appointed 
day dues could not be served on the 
petitioner and, therefore, the respon- 
dent could not take any action .to dis- 
continue the supply of electric energy 
on failure by the petitioner to pay 
such a bill’ Similarly, Section 24 of 
the Electricity Act authorises the re- 
spondent to cut off the supply ‘where 
any person neglects to pay any charge 
for energy or any sum other than a 
charge for energy, due from him to a 
licensee in respect of the supply of 
energy to him.” The word ‘him’ here 
is important. The supply of energ 
prior to the appointed day was not to 
the petitioner. The dues in respect of 
that supply cannot be said to be a 
charge for energy due from him to 
the licensee within Section 24. The 
Board, therefore, cannot discontinue 
supply of energy to the petitioner for 
pre-appointed day dues in respect of 
supply of electric energy. 


§. The petition is allowed. The re 
spondent is prohibited from disconnect- 
ing supply of the high tension electri- . 
city to the petitioner in respect of the 
six textile undertakings for non-pay- 
ment of dues for any period prior to 
the appointed day. . The petitioner shall 
get costs of this petition from the re- 
spondent. Counsel’s fee Rs. 200/-, if 
certified. The security amount shall 
be refunded to the petitioner. 


Petition allowed. _ 


AIR 1980 MADHYA PRADESH 3T 
FULL BENCH 
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Narsingb, Appellant 'v. Kamandas and 
another, Respondents. 
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Civil P. C. (1908), S. 60 (1) (b) — Ex- 
emption from attachment of implements 
of husbandry — Electric Motor Pump 
belonging to judgment-debtor fitted in his 
well situated in agricultural field for ir- 


*From order of G. S. Chouhan, Addi. 
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rigating field and his Cart — Whether 
implements of husbandry — Expression 
“as may in the opinion of the Court, be 
necessary to enable him to earn his live- 
lihood” — Interpretation of ~—- Whether 
it qualifies “his implement of husband- 
ry” also. AIR 1959 Madh Pra 375, Over- 
ruled — (Interpretation of Statutes). 
The qualifying expression “as may, in 
the opinion of the Court, be necessary to 
enable him to earn his livelihood” does 
not relate to or qualify the words ‘“im- 
plements of husbandry”. AIR 1959 Madh 
Pra 375, Overruled. (Paras 12, 19) 


It is a settled canon of construction 
that to arrive at the true meaning of any 
particular phrase in a statute, it has not 
to be read detached from the context. 
Words and phrases occurring in a statute 
are not to be taken in an isolated or a 
detached manner dissociated from the 
context. (Para 8) 

On analysing the Proviso (b) to Sec- 
tion 60 (1) what is obtainable is that the 
following belongings of a judgment- 


debtor who is an agriculturist — agri- 
culturist for the purposes of this proviso 
as defined in Explanation V. — are ex- 


empted from attachment and sale. 

(a) Implements of husbandry. 

(b) Such cattle and seedgrain as may 
in the opinion of the Court, be necessary 
to enable him to earn his livelihood as 
agriculturist, 

(c} Such portion of agricultural pro- 
duce or of any class of agricultural pro- 
duce as may have been declared to he 
free from liability under the provisions 
of the next following section, ‘that is Sec- 
tion 61. (Para 10) 


Each part, describing the belongings of 
as agriculturist-judgment-debtor which 
are exempted from attachment and sale, 
is distinct and independent of the other; 
each can be read independently, making 
provisions for exemption of distinct arti- 
cles. The word “and” used in between 
each of these parts is used in a disjunc- 
tive sense. The word “and” has been 
used to indicate each distinct article of 
the agriculturist exempted from attach- 
ment and sale. In this view of the mat- 
ter, the expression “as may, in the opi- 
nion of the Court be necessary to enable 
him to earn his livelihood “qualifies” 
cattle and seed-grains”; which falls in 
the second part as indicated hereinabove. 
This conclusion is buttressed from the 
prefixing of “cattle and seed-grain” by 
the word ‘such’. The purpose of prefixion 
is to identify or give a particular mean- 
ing to the expression following the pre- 
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fix, The word ‘such’ is used to particu- 
larise “the cattle and seed grain” of the 
agriculturist-judgment-debtor who/which 
answer the description of the qualifying 
expression 
the Court, be necessary to enable him to 
earn his livelihood. ” Had it been the in- 
tention of the Legislature to apply the 
qualifying clause for implements of hus- 
bandry also, the Legislature would have 
put it “his such implements of husbandry 
and cattle and seed grain” as may in 
the opinion of the Court be necessary to 
enable him to earn his livelihood. 
(Para 11) 
The words ‘implements of husbandry’ 
mean apparatus, instruments and other 
implements used for the purposes of 
farming or cultivation or for agricultural 
operation. Irrigation of fields is absolute- 
ly essential for better cultivation and, 
therefore, it can well be said that the 
electric motor pump which is an instru- 
ment or an apparatus for pumping out 
the water for irrigating the field is an 
implement of husbandry. Thus it cannot 
be said that the electric motor pump is 
not an implement used for tilling and is, 
therefore, not an implement of husband- 
ry. (Paras 14, 15) 
Therefore, the attached electric motor 
pump belonging to the judgment-debtor, 
who is an agriculturist, which has been 
fitted in his well situated in agricultural 
field for irrigating the field is an imple- 
ment of husbandry of the judgment- 
debtor and is liable to be released from 
the attachment. (Para 19) 


‘However, in the absence of any evi- 
dence that the attached Cart is being 
used by the judgment-debtor in connec- 
tion with his agricultural operation, the 
Cart cannot be said to be an implement 
of husbandry of the judgment-debtor and 
as such it is not liable to be released 
from the attachment. (Paras 16, 19) 


Further, in view of the Explanations V 


& VI added to the proviso to S. 60 (1). 


by the Amendment Act of 1976 it can 
well be said that the definition of ‘agri- 
culturist’ has been widened and a person 
who neither cultivates himself nor super- 
vises the cultivation carried on by his 
servants or the labourers, or the mem- 
bers of his family is also an agriculturist 
provided he depends for his livelihood 
mainly on the income from agricultural 
land. Therefore, it cannot be said that 
only those implements which are used 
by agriculturists in ploughing the. land 
would only be the implements of hus- 
bandry for attracting the exemption pro- 


“as may, in the opinion of, 
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vided in clause (b) of proviso to sub- 
sec. (1) of Section 60. (Para 18) 
Cases Referred : Chronological Paras 
AIR 1961 SC 589 2, 9, 12, 13 14, 17, 18 
AIR 1959 Madh Pra 375 2, 4, 6, 12 

S. C. Jain, for Appellant; P. V. Pandit, 
for Respondents. 


U. N. BHACHAWAT, J.:— The refer- 
ence to this Bench arises out of the exe- 
cution proceedings pending in the Court 
of the III Civil Judge, Class II, Chhind- 
wara, in Execution Case No. 165-A of 1969, 
which was initiated on the application of 
the decree-holder-respondents for the 
execution of their money decree against 
the judgment-debtor-appellant. The re- 


‘ference has arisen in the following man- 


ner. 


2. An electric motor pump belonging 
to the judgment-debtor, which has been 
fitted in his well, situated in agricultural 
field for irrigating the field, and his cart 
have been attached on the application of 
the decree-holders-respondents by the 
said Executing Court. The judgment- 
debtor filed an objection to this attach- 
ment submitting that he was an agricul- 
turist and the attached articles are the 
implements of husbandry which are ne- 
cessary to enable him to carry on his 
agricultural operation and earn livelihood 
and as such the articles were exempted 
from attachment under proviso (b) to 
sub-section (1) of Section 60 of the Code 
of Civil Procedure (hereinafter referred 
as ‘the Code’). The Executing Court vide 
its order dated 20th July, 1974, holding 
that the attached articles cannot be said 
to be necessary to enable the judgment- 
debtor to earn his livelihood as an agri- 
culturist, rejected the objection relying 
on the decision of the Supreme Court in 
Appasaheb v. Bhalchandra AIR 1961 SC 
589 and a decision of this Court in Ma- 
thurabai v. Kanhaiyalal AIR 1959 MP 
375. 


3. On an appeal against this order by 
the judgment-debtor in the Court of the 
Additional District Judge, Chhindwara, 
being Misc. Civil Appeal No. 20 of 1974, 
the order of the Executing Court has 
been upheld by the Additional District 


Judge vide, his order dated 18-11-1974, 


and the appeal has been dismissed. 


4. Thereafter, the judgment-debtor 
preferred a second appeal in this Court 
being Misc. (Second) Appeal No. 27 of 
1975, which came up for hearing before 
a single Judge, Mr. Justice Raina (as he 
then was). The learned single Judge was 
of the opinion that in Section 60 (1) (b) 
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of the Code the expression “as may, in 
the opinion of the Court, be necessary to 
enable him to earn his livelihood”? was 


relatable only to the expression “such 
cattle and seed grain” and not to the 
words “his implements of husbandry”: 


but, as in the Division Bench decision of 
this Court in Mathurabai v. Kanhaiyalal 
(supra), the view was taken that the ex- 
pression “as may, in the opinion of the 
Court, be necessary to enable him to earn 
his livelihood” qualify the words. “his 
implements of husbandry” also, he di- 
rected the case to be laid before the 
Chief Justice, with a recommendation that 
the matter be placed before a Bench of 
two or more Judges, vide order dated 
21-7-1975. The matter was then referred 
to a Division Bench. The Division Bench 
vide order dated 24-11-1977, ordered that 
as the question referred to, involved re- 
consideration of a Division Bench deci- 
sion of this Court in Mathurabai v. 
Kanhaiyalal (supra), the question should 
be considered by a larger. Bench. Thus, 
the matter has been placed before this 
Bench. 


5. At the outset it may be mentioned 
that there is a concurrent finding and 
also not disputed before us that the 
judgment-debtor is an agriculturist. It 
is also conceded by the learned counsel 
for the judgment-debtor that there is no 
evidence in the instant case that the at- 
tached cart is being used for agricultural 
operations by the judgment-debtor. It is 
in this backdrop that we shall proceed to 
answer the reference. 


6. As would appear from the order of 
the learned single Judge, the whole case 
has been referred, to quote: 


“I, therefore, refer this case to the 
Hon’ble the Chief Justice with a recom- 
mendation that it may be placed before 
a Bench of two or more Judges since it 
involves a question of law of importance 
and requires reconsideration of the deci- 
sion of this Court in Mathurabai v, 
Kanhaiyalal.” _ 


No particular questions have been fram- 
ed for being answered. In the light of 
the controversy, that is involved in the: 
case, the following questions arise. 


(i) Whether in Section 60 (1) (b) of 
the Code the qualifying expression “as 
may, in the opinion of the Court, be ne- 
cessary to enable him to earn his liveli-~ 
hood” qualifies the expression “his im- 
plements of husbandry” also? 


(ii) Whether the electric motor pump 
belonging to the judgment-debtor who is 
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admittedly an agriculturist; and fitted in 
his well, situated in his agricultural field, 
is an implement of husbandry. exempted 
from attachment under Section 60 (1) (b) 
of the Code.. 


(iii) Whether the attached cart of the 
qudgment-debtor is an implement of hus- 
bandry and as such exempted from at- 
tachment under Section 60 (1) (b) of the 
Code. 


7. Section 60 (1) (b) of the Code reads 
as under: 


“60. Property liable to attachment and 
sale in execution of decree —- 


(1) The following property is liable to 
attachment and sale in execution of a 
decree, namely, lands, houses or other 
buildings, goods, money, - bank-notes, 
cheques, bills of exchange, hundis, pro- 
missory notes, Government securities, 
bonds or other securities for money, 
debts, shares in a corporation and, save 
as hereinafter mentioned, all other sale- 
able property, moveable or immovable, 
belonging to the judgment-debtor, or over 
which, or the profits of which, he has a 
disposing power which he may exercise 
for his own benefit, whether the same be 
held in the name of the judgment-debtor 
or by any other person in trust for him 
or on his behalf: 


Provided that the following particulars 
shall not be liable to such attachment or 
sale, namely :-—' 

(a) 2 3 d 

. (b) tools of artisans, and where the 
fudgment-debtor is an agriculturist, his 
implements of husbandry and such cattle 
and seed grain as may, in the opinion of 
the. Court. be. necessary to enable him 
to earn his livelihood as such, and such 
portion of agricultural produce or of any 
class of agricultural produce as may 
have been declared to be free from li- 
ability under the provisions of the next 
following sections :— 

x x x x X 

8. It is settled canon of construction 
that to arrive at the true meaning of any 
particular phrase in a statute, it has 
not to be read detached from the con- 
text. Words and phrases occurring in 8a 
statute are not be taken in an isolated 
or a detached manner dissociated from 
the context. 

% Section 60 (1) of the Code to’ bor- 
row the expression from the decision of 
their Lordships. of the Supreme. Court 
in Appasaheb v. Bhalchandra (supra) 
makes all saleable property, moveable 
and immovable, belonging. to the judg- 


Narsingh v. Kamandas (FB) 


- ment-debtor 
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and over which” he: has‘’a 
disposing power liable to attachment and 
sale in execution of a decree against him 
unless the proviso comes to the rescue. 

- 10. Now on analysing the proviso (b) 
reproduced hereinabove in paragraph 7 
of this opinion, what is obtainable is that 
the following belongings of a judgment- 


debtor who is an agriculturist — _agri- 
culturist for the purposes of this proviso 
as defined in Explanation V. — are ex- 


empted from attachment and sale, 

(a) Implements of husbandry. 

(b) Such cattle and seed grain as may 
in the opinion of the Court, be necessary 
to enable him to earn his livelihood «as 
agriculturist. 


(c) Such portion of agricultural pro-| 


duce or of any class of agricultural pro- 
duce as may have been declared to be 
free from liability under the provisions 
of the next following section, that is Sec- 
tion 61. 


l1. Each part, describing the belong- 
ings of an agriculturist-judgment-debtor 
which are exempted from attachment and 
sale, enumerated by us, is distinct and in- 
dependent of the other; each can be read 
independently, making provisions for ex- 
emption of distinct articles. The word 
and” used in between each of these 
parts is used in a disjunctive sense. The 
word “and” has been used to indicate 
each distinct article of the agriculturist 
exempted from attachment and sale. In 
this view of the matter, the expression “as 


may, in the opinion of the Court, be 
necessary to enable him to earn his 
livelihood” qualifies ‘cattle and - seéd 


grain’: which falls in the second part as 
indicated hereinabove. This conclusion 
is buttressed from the prefixing of “cattle 
and seed. grain” by the word’ ‘such’. The 
purpose of prefixion is to identify or give 
a particular meaning to the expression 










used to particularise “the cattle and seed 
grain” of the agriculturist judgment- 
debtor who/which answer the description 
of the qualifying expression “as may, in 
the opinion of the Court, be necessary to 
enable him to earn his livelihood”. Had 
it been the intention of the Legislatur 
to apply the qualifying clause for im- 
plements of husbandry also, the Legisla- 
ture would have put it “his such imple- 


ments of husbandry and cattle and seed 
grain as may, in the opinion of the Court 
be necessary to enable him to earn his 
livelihood.” 

12. In the light of the foregoing dis- 
cussion we are of the firm opinion’ thaf 


wv 
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‘|the qualifying expression “as may, in 
the opinion of the Court, be necessary to 
enable him to earn his livelihood” does 
mot: relate to or qualify the words “im- 
iplements of husbandry”. This is the view 
taken by their Lordships of the Supreme 
Court also while interpreting Sec. 60 (1) 
of the Code as would be evident. from 
the following excerpt of the judgment 
of the Supreme Court in Appasaheb v. 
Bhalchandra (supra). 


“In the case of an agriculturist his im- 
plements of husbandry: must therefore 
mean implements with which he tills the 
soil: These are saved from attachment. 
‘So far as his cattle and seed grain are 
concerned, only that much is exempted 
which, in the opinion of the Court, 
would be necessary to enable him to earn 
his livelihood and by which he could 
earn his maintenance. It is to be noticed 
that under clause (b) the land which an 
agriculturist “tills is not exempted from 
attachment, The agricultural produce of 
the land is exempted to the extent as 
notified in the Official Gazette issued un- 
der Section 61 of the Code. On a fair 
reading of the provisions of clause (b), 
that which is saved to an agriculturist 
are his implements with which he tills 
the soil and such cattle and seed grain 
which in the opinion of the Court, are 
necessary for him to use in order to en- 
able him to maintain himself. The pro- 
visions of clause (b) in the case of an 
agriculturist, therefore, suggest a person 
who tills the soil in order to maintain 
himself,” 


In a Division Bench decision of this 
Court in Matharabai v. Kanhaiyalal 
(supra), the view taken that the fore- 
referred qualifying clause qualifies or is 
relatable to the words “implements of 
husbandry” is not correct.. That view of 
the Division Bench cannot be sustained 
in the light of the foregoing discussion. It 
runs counter to the view of the Supreme 
Court in Appasaheb’s case (supra). 


43. It was contended by the learned 
counsel for the decree-holders respondent, 
relying on the observations of the 
Supreme Court, in Appasaheb v. Bhal- 
, chandra (supra) — “in the case of an 
agriculturist his implemients of husband- 
ry must, therefore, mean implements 
with which -he tills the soil” on a fair 
reading of the provisions of clause (b) 
that whichis saved to an. agriculturist 
are his. implements ‘with which. he tills’ 
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the soil “that ‘the electric motor pump is 
not an implement of husbandry. His ar- 
gument was that tilling the soil means 
ploughing the land and as electric motor - 
pump is not used for the purposes. of 
ploughing the land, it does not fall with- 
in the ken of the observations of their 
Lordships of the Supreme Court in Appa- 
Saheb v. Bhalchandra (supra) — imple- 
ments with which he tills the soil.” 


14. It is undisputed that the attached 
electric motor pump is fitted in the well 
which is situated in the field of the 
judgment-debtor. It is an implement for 
drawing water to irrigate the field of the 
judgment-debtor. The dictionary mean- 
ing of the word ‘till’ given in Webster's 
New World Dictionary Second College 
Edition at page 1488, is — to strive for, 
work for, akin to, to aim, strive,- point 
aimed at, base, to order, establish, to 
work (land) in raising crops, as by plow- 
ing, fertilizing etc; cultivate. It cannot 
be gainsaid that irrigation is a process 
essential for better cultivation. The water 
pump is used for drawing water from 
the well for irrigating the crop. The 
meaning of the word ‘husbandry’ vide 
Black’s Law Dictionary Fourth Edition 
at page 876, is.— agriculture, cultivation 
of the soil for food; farming, in the 
sense of operating land to raise provi- 
sions, The Supreme Court has also adopt- 
ed in Appasaheb’s case (supra) one of 
the dictionary meaning of the word ‘hus- 
bandry’: To quote — According to Shor- 
ter. Oxford Dictionary, one of the mean- 
ings of the word ‘husbandry’ is the busi- 
ness of: husbandry, that is to say, a per- 
son who tills and cultivate the soil or 
a farmer. The meaning of the word ‘im- 
plement’ even in the Black’s Law Dic- 
tionary Fourth Edition, page 888, is — 
such things as are used or employed for 
a trade, or furniture of a house. Thus 
taking the cumulative meaning of these 
words ‘implements of husbandry’ they 
mean apparatus, instruments and other 
implements used for the purposes of 
farming or cultivation or for agricultural 
operation. 


15.. As already observed hereinabove 
by us, ‘irrigation of fields is absolutely 
essential for better cultivation and, 
therefore, it can well be said that the 
electric motor pump which is an instru- 
ment or an apparatus for pumping out 
the water for irrigating the field is an 
implement of husbandry: It would not 
be out of place to mention here’ that it 
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is a matter of common knowledge. that 
modern trend is on mechanized farming 
and great encouragement to cultivators 
is being given by the Government by ad- 
vancing loans in the form of taccavi ete, 
for the purchase of electric motor pumps 
and utilising them for irrigation 
purposes and as such even a small 
farmer, these days, possesses elec- 
tric motor pump for 
field. The purpose in stating all this is 
to indicate that electric motor pump has 
come to be recognised as a common im- 
plement of husbandry for an agricultu- 
Tist. In this view of the matter, it is 
difficult to accept the argument of the 
learned counsel for the respondent that 
the electric motor pump is not an im- 
plement used for tilling and is, there- 
fore, not an implement of husbandry. 


16. Now adverting to the question 
whether the attached cart is an imple- 
ment of husbandry. We would like to 
say that in the instant case, as frankly 
admitted by the learned counsel for the 
judgment-debtor, there is no evidence 
that the cart is being used by the judg- 
ment-debtor in- connection with his agri- 
cultural operation. Had there’ been evi- 
dence to the effect that the cart is be- 
ing used by him for bringing manure or 
seeds or for transporting the crop from 
the field to thrashing floor or for such 
other purposes, it could have certainly 
been held to be an’ agricultural imple 
ment. In view of the fact that there is 
no such evidence, ` the cart in the in- 
stant case cannot be held to be an im- 
plement of husbandry of -the judgment- 
debtor. 


17. We shall also like to mention that 
before amendment, in the Code of Civil 
Procedure (Amendment) Act, 1976 (here- 
inafter referred to as ‘the Amendment 
Act’) by which Section 60 and other pro- 
visions of the Code of Civil Procedure, 
1908 were amended, the word ‘agricul- 
turist? for the purposes of proviso (b) to 
Section 60 (1) of the Code, was not de- 
fined. The Supreme Court had, therefore, 
in Appasaheb’s case (supra), on taking 
the conspectus of the various decisions 
and terminology employed in clauses (b) 
and (c) of proviso to Section 60 (1) of the 
Code, held that ‘agriculturist’ for the 
purposes of provisions of cls. (b) and (e) 
meant a person who tills the soil in or- 
der to maintain himself and the imple- 
ment of husbandry meant the implements 


with which he tilled the soil. ms 
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18. Now, after the aforesaid decision 
of the Supreme Court, in Appasaheb’s 
case (supra), by the Amendment Act, 
vide Explanations V and VI, for the pur- 
poses of proviso to sub-section (1) of Sec- 
tion 60 of the Code, the expression 
‘agriculturist’? has been defined. The Ex- 
planations V and VI added to the pro- 
viso to sub-section (1) of Section 60, 
read as under: 


"Explanation V — For the purposes of 
this proviso, the expression ‘agricultu- 
rist” means a person who cultivates land 
personally and who depends for his 
livelihood mainly on the income from 
agricultural land, whether as owner, te- 
nant, partner or agricultural labourer — 


Explanation VI — For the purposes of 
Explanation V, an agriculturist shall be 
deemed to cultivate land personally, if 
he cultivates land 


(a) by his own labour, or 


(b) by the labour of any member of 
his family, or 


(c) by servants or labourers on wages 
payable in cash or in kind (not being as 
a share of the produce), or both.” 


On a bare reading of the aforesaid Ex- 
planations, it can well be said that the 
definition of ‘agriculturist?’ has been 
widened and a person who neither cul- 
tivates himself nor supervises the culti- 
vation carried on by his servants or the 
labourers, or the members of his family 
is also an agriculturist provided he de- 
pends for his livelihood mainly on th 
income from agricultural land. The ob 
servations of the Supreme Court in Appa- 
saheb’s case (supra) ‘implements of 
husbandry meant the implements with 
which he tilled the soil” was in the con- 
text of the finding that agriculturist 
means who tills the land. In view of the 
extended definition: of ‘agriculturist’ 
after the decision of the Supreme Court 
in Appasaheb’s caSe (supra), the argu- 
ment of the learned counsel that only 
those implements which are used by 
agriculturist in ploughing the land would 
only be the implements of husbandry for 
attracting the exemption provided in 
clause (b) of proviso to sub-section (1) of 
Section 60 of the Code does not hold 
good. 













19. In the light of the foregoing dis- 
cussion our answer to the questions 


‘framed are as under: . 


t 
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Question 1 


O Whether in Section 60 (1) (bj 
of the Code the qualifying expression 
“as may, in the opinion of the Court, 
be necessary to enable him to earn 
his livelihood” qualifies the expres- 
sion “his implements of husbandry”? 


(ii) Whether the electric motor 


. pump belonging to the judgment- 


debtor who is admittedly “an agri- 
culturist, and fitted in his well, situ- 
ated in his agricultural field, is an 
_implement of husbandry exempted 
from attachment under Section 60 
(1) (b) of the Code? 


(iii) Whether the attached cart of 
the judgment-debtor is an imple- 
ment of husbandry and as such ex- 
empted from attachment under Sec- 
tion 60 (1) (b) of the Code? 
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Answer: 


That the qualifying expression “as 
may, in the opinion of the Court, be 
mecessary to enable him to earn his 
livelihood” does not qualify the word 

“implements of husbandry”. 


(ii) The attached electric motor 
pump is an implement of husbandry 
of the judgment-debtor and is liable 
to be released from the attachment, 


(iii) The attached cart is not an 
implement of husbandry of the judg- 
ment-debtor and as such not liable 
to be released from the attachment, 


20. In the result, we partially allow the appeal, allow the objection of the 
judgment-debtor to the extent it relates to the electric motor pump and direct 
the release of. electric motor pump from attainment. 


We make no order as to costs. 


AIR 1980 MADHYA PRADESH 43 
FULL BENCH 
J. S. VERMA, U. N. BHACHAWAT 
AND M. L. MALIK, JJ.* 

Balkishandas, Petitioner v. Har Nara- 
yan and others, Respondents. 

Misc. Petn. No. 107 of 1979, D/- 17-8- 
1979.** 

(A) M. P. High Court Rules and Or- 
ders, Ch. I, R. 12 —- Reference to a larger 
Bench — Validity — Conflict between 
two Division Bench decisions — In one 
case decision given in motion hearing — 
Decision cannot be said to be obiter — 
Larger Bench constituted by Chief Jus- 
tice on recommendation made by Divi- 
sion Bench — Reference is valid. 


When a case is dismissed at the admis- 
sion stage, the questions raised are de- 
termined conclusively so far as the High 
Court is concerned, Dismissal at the ad- 
mission stage has the same force and 
effect as dismissal after hearing parties. 
Dismissal of a petition at the admission 


The judgmests in the case are printed 
in the order in which they are ee 
in the certified copy.—Ed. 


**Decided by Division Bench of J. 8S. 
Verma and U. N. Bhachawat, JJ., D/- 
16-5-1979. 


KW/LW/F994/79/GDR 


Appeal partly allowed. 


stage or hearing parties makes no dif- 
ference so far as its effect is concerned. 
The decision on any point by the Divi- 
Sion Bench in any case, therefore, can- 
not be treated as obiter dictum merely 
because the same was given in motion 
hearing and on that basis it cannot be 
said that it was not in conflict with the 


decision given in other case. (Para 19) 
Moreover, the existence of two con- 
flicting earlier decisions on the same 


point is not a condition precedent to the 
validity of a reference of any question 
for decision by a larger Bench. All that 
is necessary is that the Division Bench 
before which the question arises should 
be of the view that the question is of 
such importance that it requires to be 
decided by a larger Bench. Accepting 
such a recommendation made by the Di- 
vision Bench which refers the question, 
if a larger Bench is constituted by the 
Chief Justice for that purpose. that alone 
is sufficient for a valid reference of the 
question to a larger Bench. AIR 1977 
Madh Pra 116 (FB) and AIR 1978 Madh 
Pra 122 (FB), Rel. on. (Paras 20, 89) 


(B) Constitution of India, Arts. 226, 227 
—- Petitions challenging vires of any Act 
etc. arising from areas falling within 
jurisdiction of Gwalior and Indore 
Benches — Should be listed at Jabalpur 
even for ‘motion hearing’ — Word ‘heard’ 


44 M.P, 


under Chief Justice’s order D/- 5-2-1970 
includes ‘motion hearing’. 1979 Jab LJ 
208, Overruled, (States Reorganisation 
Act (1956), S. 51 (2) — President’s Noti- 
fication D/- 28-11-1968 constituting per- 
manent Benches at Gwalier and Indore). 


Per J. S. Verma and M. L. Malick, JJ: 
In compliance with the order dated 5-2- 
1976, passed by the Chief Justice under 
proviso to President’s Notification dated 
28-11-1968 constituting permanent Bench- 
es at Gwalior and Indore, it is necessary 
to list a petition under Articles 226/227 
of the Constitution instituted at any of 
the Bench Registries raising the ques- 
tion of vires of any enactment, rule, or- 
der or notification ete. even for motion 
hearing for admission and for any in- 
terim order, at Jabalpur, the principal 
seat of the High Court for this purpose, 
it is the duty of the Additional Registrar 
at the two Benches to transmit the re- 
cord thereof forthwith to Jabalpur on its 


institution without obtaining any order- 


from the court at Gwalior or Indore, as 
the case may be. (Paras 52, 76) 


The meaning of the word ‘heard’ oc- 
curring in the Chief Justice’s order dated 
5-2-1976 which includes ‘motion hear- 
ing’ being plain and unambiguous and 
incapable of two different interpretations, 
it has to be construed according to its 
ordinary grammatical meaning. The 
practical convenience of listing such 
cases for motion hearing and interim re- 
lief at Indore or Gwalior is therefore of 
no consequence. The entire process in the 
disposal: of a case commencing on the 
institution or filing thereof and ending 
with its conclusion in that Court is in- 
cluded within the meaning of the word 
‘heard’ appearing in the Chief Justice’s 
order. : (Paras 30, 32) 


When the Chief Justice directs a case 
to be ‘heard’ at a panticular place, it 
means that on its institution at a differ- 
ent place, the record thereof must be 
transmitted to the place where it is to 
be heard for being listed there only from 
the very first stage when it has to be 
placed for orders of the Court. Every 
stage subsequent to the institution or 
filing of a case governed by order dated 
5-2-1976 at any of the two Benches must 
‘be at Jabalpur and obviously for that 
purpose the record of the case on its in- 
stitution at any of the two Benches must 
be transmitted forthwith to Jabalpur for 
the purpose of being heard at Jabalpur. 
For every order required to be made by 
the Court such a case has to be listed be- 
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fore the appropriate Bench at Jabalpur 
and there is no occasion whatever to list- 
the same before the Court at any of the 
two Benches. The Court sitting at any of 
the two Benches will have no jurisdic- 
tion to pass any order in any such case 
for the simple reason that it cannot be 
listed for hearing including motion hear- 
ing for admission or interim relief etc. 
at any of the two Benches. 19785 
Jab LJ 208, Overruled: M. P. No 
515 of 1978, D/- 24-8-1978 (Madh Pra) 
Upheld; AIR 1977 Madh Pra 116 (FB) 
and AIR 1976 SC 331, Followed; AIR 
1978 Madh Pra 122 (FB), Explained. 
(Para 30) 
Per Bhachawat, J.:— The function of 
a proviso is that it qualifies the general- 
ity of the main enactment by providing 
an exception and taking out, as it were, 
from the main enactment a portion, 
which but for the proviso would fall im 
the main. In view of this settled position 
in law, it cannot be held that, a class of 
cases which could be heard for admission 
at the Benches, had there not been an 
order of the Chief Justice in exercise of 
his powers under the proviso to the No- 
tification, can be heard. for admission at 
the Bench, when there are no words of 
limitation in the order in question and 
it has used the unqualified expression 
“shall be heard”, an expression which 
has been used in the proviso to the No- 
tification. The expression “shall be 
heard” in the proviso to the Notification 
must embrace the field if hearing which 
is covered in the main part of the Notifi- 
cation and as a sequel) the expression 
“shall be heard” in the order in gues- 
tion. (Para 69) 


When the very authority which estab- 
lished the Benches, being alive to the 
object behind the establishment of 
Benches has delegated its power to the 
Chief Justice to order the “hearing of 
any case or class of cases at Jabalpur” 
without qualifying the expression “shall 
be heard” it is clearly borne out that the 
intendment of the author of the Notifica- 
tion was that the expression “shall be 
heard” should have its ordinary meaning 
and embrace the same field which it 
would have embraced if the cases were 
to be heard at the Benches in absence 
of the proviso or the order of the Chief 
Justice under the proviso. To iterate the 
expression in identidal words “shall be 
heard at Jabalpur” has been used in the 
order in question and as such there is no 
justification for giving restricted mean- 
ing to the word “heard” used in the order 
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in question so as to exclude motion hear- 
ing from its ken. (Para 71) 


: (C) Constitution of India, Arts. 226, 
227 — Petitions challenging vires of any 
Act ete. arising from areas falling with- 
in jurisdiction of Gwalior and Indore 
Benches — Chief Justice’s order dated 
5-2-1976 requiring such petitions to he 
heard at Jabalpur — Chief Justice’s or- 
der ‘governs not only pending cases but 
also cases instituted after 5-2-1976. 
States Reorganisation Act (1956), S. 51 (2) 
— President’s Notification dated 28-11- 
1968 constituting permanent Benches at 
Gwalior and Indore. 


Per J. S. Verma and M. L. Malik, JJ.: 
The power of the Chief.Justice under the 
proviso to the President’s notification is 
undoubtedly available to govern cases 
to be instituted after the date of the 
order and is not confined only to pend- 
ing cases on the date of his order. :; 

(Paras 50, 88) 


The language used in the President’s 
notification shows that the cases govern- 
ed by the main part of the notification 
fall also within the ambit of the proviso 
conferring power on the Chief Justice. 
The main part of the notification con- 
ferring jurisdiction on the Benches spe- 
cifies that their jurisdiction would be 
‘in respect of cases arising in the reve- 
nue districts of > . The proviso 
while conferring power on the Chief Jus- 
tice to direct any such case instituted 
or filed at the Benches to be heard at 
Jabalpur, uses the same expression ‘any 
case or class of cases arising: in any such 
district’ to specify the extent of Chief 
Justice’s power. It is significant that the 
words ‘arising in’ are used in the main 
part of the notification as well as in the 
proviso. There is no reason to construe 
this expression differently in the two 
parts of the same order. It being: com~ 
mon ground that the expression ‘arising 
in the revenue districts....... used in the 
main part of the notification conferring 
jurisdiction on the two Benches relates 
not only to pending cases but also to 
those instituted later, the same meaning 
must be given to that expression used in 
the proviso. The proviso confers power 
on the Chief Justice to make an excep- 
tion to the general rule contained in the 
main part which gives jurisdiction to the 
Benches in respect of cases arising with- 
in its jurisdiction. (Para 42) 


“The net result is that ordinarily the 
two permanent Benches have jurisdic- 
tion to hear all cases arising within their 
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jurisdiction .but it is open to the’ Chief 
Justice to direct that any such case’ or 
class of cases falling ordinarily within 
the jurisdiction of the Benches shall be 
heard at Jabalpur. All cases ie. not only 
pending cases but those to be instituted 
later and arising in the’ specified areas, 
fall within the jurisdiction of the Bench- 
es: and therefore all of them equally 
fall within the powers of the Chief Jus- 
tice given by the proviso. AIR 1977 Raj 
243, Rel. on; Observations in paras 19, 
37 and 39 in AIR 1976 SC 331, Explained. 

(Para 43) 


Per Bhachawat, J.: The President while 
issuing ‘the notification cannot be attri- 
buted the intention to confine the powers 
of the Chief Justice to order the hearing 
of a particular class of cases at the prin- 
cipal seat from amongst those cases only 
which were already pending on the date 
of making the order. (Para 83) 


-~ The significant expression in the main 
part of the Notification as well as the 
proviso is “cases arising”. This expres- 
sion in its grammatical sense includes 
the cases which had arisen and which 
may: arise in future. It is the present, 
past and future perfect continuous tense. 
It would thus include the cases which 
were instituted prior to the date of the 
passing of the order; instituted on the 
date of the order and that may be insti- 
tuted thereafter, and there is nothing 
in the context to justify that to the 
words “cases arising” a restricted mean- 
ing so as to mean the cases which were 
already instituted prior to the making 
of the order should be given. (Para 84) 


Cases Referred: Chronological Paras 


(1979) M. P. No. 5 of 1979, D/- 27-2-1979: 
1979 Jab LJ 208 10, 11, 12, 14, 15, 
19, 22, 34, 37, 38, 

39, 58, 59, 60 

AIR 1978 Madh Pra 122: 1978 MPLJ 78 
(FB) 10, 11, 19, 23, 33, 

. 87, 57, 58, 65, 66, 75 

(1978) M. P. No. 515 of 1978, D/- 24-8- 
1978 (Madh Pra) 9, 10, 11, 12, 19, 
22, 35, 38, 58, 89 

AIR 1977 Madh Pra 116: 1979 MPLJ 
767: 1976 Jab LJ 706 (FB) 3, 7, 10, 
12, 17, 20, 21, 24, 25, 

27, 28, 31, 37, 38, 50, 

51, 56, 57, 66, 74 

37, 51 
25, 26, 
37, 38, 
50, 72, 
85, 86 


AIR 1977 Raj 243 
AIR 1976 SC 331: 16, 24, 
27, 30, 31, 32, 
30, 45, 46, 49, 


73, 74, 79, 


46 M.P. 


A. L. Halve, for Petitioner; P. W. Sa- 
hastrabudhe. A. B. Mishra and MHaridass 
Gupta, for High Court Bar Association. 
Gwalior; B. L. Parecha and §. D. Singh, 
for High Court Bar Association, Indore; 
Y. S. Dharmadhikari with Gulab Gupta, 
for High Court Bar Association, Jabal- 
pur and L. S Baghel, Dy. Advocate Ge- 
yee for Advocate General, for Respon- 
ents, ' 


J. S. VERMA, J. (for himself and on þe- 
half of M. L. Malik, J.):— The question 
referred to us for decision in the follow- 
ing viz.,— 

"Whether in_compliance with the or- 
der dated 5-2-1976 passed by the then 
Chief Justice (Shiv Dayal, C. J.), it is 
not necessary to list a petition under 
Articles 226/227 of the Constitution filed 
in any of the Bench Registries raising 
the question of vires of any enactment, 
rule, order or notification ete. also for 
motion hearing at the principal seat of 
the High Court?” 


2. The identical orders dated 5-2-1976 
were passed by Shiv Dayal, C. J. which 
read as under:—. 


“In exercise of the powers conferred 
on me by the proviso to the Notification 
No. 16/20/68-Judl. II, dated November 
28, 1968, issued by the President under 
Section 51 (2) of the States Reorganisa- 
tion Act, 1956, (No. 36 of 1956), estab- 
lishing a permanent Bench of the Ma- 
dhya Pradesh High Court at Gwalior, 
And in supersession of all previous 
orders so far issued in exercise of the 
powers under the aforesaid - proviso, 

I hereby order that with effect from 
February 5, 1976, till further orders, 
only the following cases arising from the 
Revenue Districts of Gwalior, Shivpuri, 
Datia, Guna, Vidisha (Bhelsa), Bhind and 
Morena, except those cases for which F 
may otherwise order, shall be heard at 
Jabalpur:— 

(1) All petitions under Article 226/ 
227 of the Constitution challenging the 
vires of any Act or statute or any order 
or rule or regulation made under any 
Act or statute; 

(2) All individual cases which I may 
hereafter order to be heard at Jabalpur. 

Sd/- Shiv Dayal 
CHIEF JUSTICE 


5-2-1976.” 
x x x x x x x x 
“In exercise of the powers conferred 


on me by the proviso to the Notification 
No. 16/20/68/Judl-IIJ, dated November 
28, 1968, issued by the President under 
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Section 51 (2) of the States Reorganisa~ 
tion Act, 1956 (No. 36-of 1956), establish- 
ing a permanent Bench of the Madhya 
Pradesh High Court at Indore, 


- And in supersession of all previous 
orders so far issued in exercise of the 
powers under the aforesaid proviso, 


I hereby order that with effect from 
February 5, 1976, till further orders, 
oniy the following cases arising from the 
Revenue Districts of Indore, Ujjain, De- 
was, Dhar, Jhabua, Ratlam, Mandsaur, 
West Nimar (Khargone), Shajapur and 
Rajgarh, except those cases for which I 
may otherwise order, shall be heard at 
Jabalpur:— 


(1) All petitions under Article 226/ 
227 of the Constitution challenging the 
vires of any Act or statute or any order 
or rule or regulation made under any 
Act or statute; . 

(2) All individual cases which I may 
hereafter order to be heard at Jabalpur. 

Sd/- Shiv Dayal 
CHIEF JUSTICE, 
5-2-1976.” 

3. The validity of the above-quoted 
order dated 5-2-1976 passed by the Chief 
Justice was unsuccessfully challenged 
in a writ petition in this Court. A Full 
Bench of five Judges in Abdul Taiyab v. 
Union of India, 1976 MPLJ 767: AIR 
1977 Madh Pra 116 upheld the validity 
of the President’s Notification issued un- 
der Section 51 (2) of the States Reorga- 
nization Act as well as the Chief Jus- 
tice’s order made under the proviso to 
the President’s Notification. The view | 
of the majority is contained in the opin- 


ion of Oza J. with whom Vyas and 
Sharma JJ. entirely agreed. In Abdul 
Taiyab’s case, the historical background 


relating to the constitution of two per- 
manent Benches at Indore and Gwalior 
in 1968 and the relevant stages till the 
making of the Chief Justice’s order dated 
5-2-1976 have been given at length. It 
is, therefore, not necessary for us to re- 
iterate the same. However, a brief 
resume’ thereof has to be given only to 
facilitate appreciation of the present 
controversy. 


4. The new State of Madhya Pradesh 
was constituted with effect from 1-11- 
1956 under the States Reorganisation 
Act, 1956. It comprised substantially of 
Mahakoshal area of the old State of Ma- 
dhya Pradesh, the State of Madhya Bha- 
rat and the Part C States of Vindhya 
Pradesh and Bhopal.. Section 49 of the 
States Reorganisation Act declared that 


r 
~ 
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the existing High Court of Madhya Pra- 
desh, ie, the Nagpur High Court, shall 
from the appointed day, viz., 1-11-1956, 
be deemed to be the High Court of the 
new State of Madhya Pradesh. By Sec- 
tion 50 of that Act, the High Court of 
Madhya Bharat and the Judicial Com- 
missioner’s Courts in Vindhya Pradesh 
and Bhopal were abolished with effect 
from 1-11-1956. Section 52 of the Act 
further provided that the jurisdiction of 
the new High Court would extend to 
the entire territory within the new State 
of Madhya Pradesh. Under sub-sec. (1) 
of Section 51 of the Act, the President 
issued an order appointing Jabalpur to 
be the principal seat of the new High 
Court with effect from 1-11-1956. Under 
sub-section (3) of Section 51, for the 
sake of facility and continuity, the Chief 
Justice issued an order dated 1-11-1956 
directing that temporary Benches at 
Indore and Gwalior will sit until further 
orders, 


5. These temporary Benches which 
came into existence by virtue of the Chief 
Justice’s order under See. 51 (3) of the 
States Reorganization Act continued to 
function till 1968 when they were con- 
verted into permanent Benches by the 
President of India in exercise of his 
powers under sub-section (2) of Sec. 51 
of the Act by two identical notifications 
dated 28-11-1968 which read as under:— 


“In exercise of the powers conferred 
by sub-section (2) of Section 51 of the 
States Reorganization Act, 1956 (37 of 
1956), I Zakir Hussain, President of India, 
after consultation with the Governor of 
Madhya Pradesh. and the Chief: Justice 
of the High Court of Madhya Pradesh, 
hereby establish a permanent Bench of 
the Madhya Pradesh High Court at Gwa- 
lior and further direct that such Judges 
of the High Court of Madhya Pradesh, 
being not less than two in number, as 
the Chief Justice may from time to time 
nominate, shall sit at Gwalior in order 
to exercise the jurisdiction and power 
for the time being vested in that High 
Court in respect of cases arising in the 
revenue districts of Gwalior, Shivpuri, 
Datia, Guna, Vidisha (Bhilsa), Bhind and 
Morena: 


Provided that the Chief Justice’ may, 
for special reasons, order that any case 
or class of cases arising in any such dis- 
trict shall be heard at Jabalpur.” __ 

x x x x X 

“In exercise of the powers conferred 
by sub-section (2) of Section 51 of the 
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States Reorganisation Act, 1956 (37 of 
1956), I Zakir Hussain, President of 
India, after consultation with the Gov- 
ernor of Madhya Pradesh and the Chief 
Justice of the High Court of Madhya 
Pradesh, hereby establish a permanent 
Bench of the Madhya Pradesh High 
Court at’ Indore and further direct that 
such Judges of the High Court of Ma- 
dhya Pradesh, being not less than four 
in number, as the Chief Justice may 
from time to time nominate, shall sit at 
Indore in order to exercise the jurisdic- 
tion and power for the time being vest- 
ed in that High Court in respect of cases 
arising in the revenue districts of Indore, 
Ujjain, Dewas, Dhar, Jhabua, Ratlam, 
Mandsaur, West Nimar (Khargone), Sha- 
japur and Rajgarh: 


Provided that the Chief Justice may, 
for special reasons, order that any case 
or class of cases arising in any such dis- 
trict’ shall be heard at Jabalpur.” 


Subsequently, in 1971, by order dated 
23-6-1971, the proviso to the earlier or- 
der dated 28-11-1968 made by the Presi- 
dent was amended by omitting the words 
“for special reasons” so as to do away 
with the requirement of giving special 
reasons by the Chief Justice while issu- 
ing an order in exercise of the powers 
conferred on him by the proviso to the 
President’s notification. 


6. P. V. Dixit, C. J. issued orders 
dated 30-11-1968 in exercise of the pow- 
ers conferred by the proviso to the Pre- 
sident’s notification directing that cer- 
tain classes of cases arising within the 
jurisdiction of the two Benches shall be 
heard at Jabalpur, the principal seat, 
The subsequent Chief Justices also issu- 
ed similar orders from time to time. 


7. Shiv Dayal, C. J. issued the above 
quoted orders dated 5-2-1976 in super- 
session of all previous orders issued by 
the Chief Justice under the proviso to 
the President’s orders. This order conti- 
nues in force because it has not yet been 
superseded by any order issued by the 
subsequent Chief Justices viz. A. P. Sen, 
C, J. (as he then was) and G. P. Singh, 
C. J. The position, therefore, is the same 
as interpreted by the Full Bench in 
Abdul Taiyab’s case. The effect of this 
order passed by Shiv Dayal, C. J. is that 
except for one class of cases specified 
therein viz. petitions in which vires of 
any enactment ete. is challenged all 
other cases are to be heard ‘at the 
Benches only unless any individual case 
is: directed by the Chief Justice to be 
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heard at. Jabalpur. Earlier many other. 


class of cases were also heard at Jabal- 
pur instead of at the Benches. 

8. The only question before us is whe- 
ther the meaning of the word ‘heard’ 
used in the Chief Justice’s order does 
not require that all petitions of the class 
specified therein arising from the areas 
falling within the jurisdiction of the 
Indore and the Gwalior Benches and fil- 
ed there should be listed also for ‘motion 
hearing’ at Jabalpur, the principal seat 
of the High Court. There is no contro- 
versy that all such petitions are un- 
doubtedly required to be listed for ‘final 
hearing’ at Jabalpur. 


9, In Janved Singh v, Union of India, 
M. P. No, 515 of 1978 decided on 24-8- 
1978, the writ petition fell in the abovsa 
class of cases which, according to the 
Chief Justice’s order dated 5-2-1976, was 
required to be heard at Jabalpur. The 
petition was filed at the Gwalior Bench 
and the record thereof was therefore 
transmitted to Jabalpur for the case to 


be heard at Jabalpur. The petition was. 


then listed in motion hearing for admis- 
sion and grant of interim relief before 
a Division Bench (Tankha and C. P. Sen 
Jd.). The petition was dismissed summa-« 
rily rejecting the contentions raised 
therein as untenable and it was also held 
that ‘hearing includes motion hearing’, 
This decision was obviously necessary to 
be reached by that Division Bench be- 
cause upon it depended the jurisdiction 
of the Division Bench sitting at Jabalpur 
to hear that petition in motion hearing. 


10. Inderbai v. State of M. P., M. P. 
No.: 5 of 1979, filed at the Gwalior Bench 
was another such petition which was re- 
quired to be heard at Jabalpur in ac- 
cordance with the aforesaid order of the 
Chief Justice dated 5-2-1976. According 
to the Full Bench decision in Abdul Tai- 
. yab’s case (supra) and the Division 
Bench decision in Janved Singh’s case 
(supra), the record of that petition had 
to be transmitted to Jabalpur for being 
listed for motion hearing for admission 
and grant of interim relief 
appropriate Bench at Jabalpur and for 
this purpose no direction from the Court 
‘was necessary. However, departing from 
the existing procedure, this writ petition 
was listed before a Division 
(A. R. Navkar and H. G. Mishra, JJ.) ‘at 
Gwalior for motion hearing for the pur- 
pose of admission and grant of interim 
relief. A preliminary objection ‘appears 


to have been raised that the petition had - 


_ to be listed: for motion hearing also at 


'- Balkishandas-v. Har Narayan’ (FB) 


before the 
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Jabalpur in accordance with the Chief 
Justice’s order dated 5-2-1976 in view of 
the earlier Division Bench decision in 
Janved Singh’s case (supra). The Division 
Bench rejected the preliminary objection 
and held by its order dated 27-2-1979 
which is reported in 1979 Jab LJ 208, 
that the decision on this point in J anved 
Singh’s case was not necessary for de- 
ciding the questions raised by that peti- 
tion and as such the view expressed on 
this point in Janved Singh’s case was obi- 
ter dictum. The Division Bench accord- 
ingly felt that it was not bound by the 
view taken in Janved Singh’s case and 
held that the petition was rightly listed 
for motion hearing before the Division 
Bench at Gwalior. It was also held there- 
in that a procedure similar to that indi- 
cated in the Full Bench decision in Brij 
Gopal Ganga v. State of Madhya Pra- 
desh 1978 MP LJ 70: AIR 1978 Madh 
Pra 122 relating to Article 228-A of the 
Constitution of India had to be followed 
in such cases. 


11. The conclusions reached by the 
Division Bench in Inderbai’s case and the 
relevant extracts are as under :— 

“From the aforesaid ratio the position 
of law which emerges and the procedure 
which has to be followed is to the fol- 
lowing effect :— 


(i) When a writ petition raising ques- 
tion of constitutional validity of a Stata 
law has been presented in Bench Regis- 
try, it has to be placed for admission be- 
fore the Judges constituting a Division 
Bench in the first instance; 


ka 


h 


(ii) The Division Bench, before which 


fhe petition is listed for 'motion hearing’ 
is competent to admit it and also gran? 
interim relief, such as stay, injunction 
etc; 

(iii) The Division Bench can dismiss 
petition even at admission stage in the 
following cases :— 

(1) When the question is irrelevant 
and, therefore, does not arise for deter- 
mination: 

(2) When the question has already 
been determined by the Supreme Court: 

(3) When the question has already. been 
determined by a Bench of at least five 
Judges of the High Court, and the Divi- 
sion Bench does not feel reconsideration 
of the decision by a larger Bench to be 
necessary; 


(4) In case not falling within ‘the abore : 


said exceptions, the petition will have 
to be laid for hearing at the Principal 
Seat, since in that event rejection will 


mean ‘hearing for determination’. `. 


4 
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. (5) After.admission of the writ petition 

by this Bench, it will have also to be laid 

for final hearing at the Principal Seat. 
g 2 k. * g 


Accordingly, after being presented writ 


- petition involving challenge to the vires 


of a State law will have to be placed, 
by the Bench Registry, before a Divi- 
sion Bench for admission .and/or grant 
of interim relief. The Bench Registry 
cannot send such a petition directly te 
the Principal Seat, because it is not the 
opinion of the Bench Registry, which is 
postulate of the law, but it is for the 
Judges sitting in Division Bench, before 
which the- petition has been laid for hear- 
ing on admission, to decide, whether to 
admit the petition and/or to grant inte- 
rim relief or to reject it on the grounds 
indicated in para 77 of the case of Brij 
Gopal (supra) or to direct it to be sent 


-to the Principal Seat to be laid for be- 


ing dealt with in accordance with the 
procedure laid down by the Full Bench 
case in Brij Gopal (supra). 


As is clear from the order passed in 
Janved Singh’s case (supra), the petition 
was heard on admission at the Principal 
Seat; and while rejecting the petition in 
limine, the Hon’ble Division Bench m 
para 6 of its. order dated 24-8-1978 has 
given decision on a point, which was not 
necessary for the decision of the ques- 
tions raised by that petition. As such, the 
decision in para 6 of Janved Singh’s case, 
in our humble opinion, is an obiter dic- 
tum, Even agreeing with the dictum of 
the Janved Singhs case (supra) that 
‘hearing’ includes ‘motion hearing’ also, 


-in the light of the ratio of Brij Gopal’s 


Case (supra) it has to be held that the 
procedure indicated in para 77 thereof 
has to be followed and the Bench Regis- 
tries cannot send writ petition containing 
a challenge to the constitutional validity 
of a State law directly to the Main Re- 
gistry.” 
The order of the Division Bench contains 
no other discussion for the purpose of 
finding out the meaning of the word 
‘heard’ occurring in the Chief 
order dated 5-2-1976. In substance, the 
only reason given by the Division Bench 
for reaching the above conclusion is the 
view taken in Brij Gopal’s case in rela- 
tion to Article 228-A of the Constitution. 
12, The present writ petition out of 
which this reference arises is another 
such case admittedly governed by the 
Chief Justice’s order dated 5-2-1976. It 
was instituted at the Gwalior Bench on 
17-11-1978. Apparently, in accordanca 
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with the existing procedure as clarified 
by the Full Bench in Abdul Taiyab’s case 
and the decision in Janved Singh's case, 
the record of this petition was transmit- 
ted to Jabalpur for listing the petition 
before the appropriate Bench at Jabal- 
pur for motion hearing. Before this pe- 
tition could be listed for motion hearing 
for the purpose of admission, an appli- 
cation was filed at Jabalpur in this peti- 
tion by the petitioner on 10-3-1979 pray- 
ing that the record of this petition be 
sent back to Gwalior for the purpose of 
listing the petition. before a Division 
Bench at Gwalior for motion hearing. 
This application was made placing reli- 
ance on the order in Inderbai v. State 
of Madhya Pradesh, M. P. No. 5/1979 
decided on 27-2-1979: 1979 Jab LJ 208, 
by a Division Bench at Gwalior. This 
application was listed for orders before 
a Division Bench at Jabalpur where the 
writ petition was pending. Faced with 
the conflicting views expressed by two 
earlier Division Benches of this Court in 
Janved Singh’s case and in Inderbai’s 
case, the Division Bench stated that in- 
stead of adopting the hazardous course of 
choosing between the two conflicting 
views, it preferred to adopt the more 
appropriate course of referring the ques- 
tion involved for decision by a larger 


. Bench. This is how the above question 


comes before us. 


43. In view of the fact that members 
of the Bar at all the three places, viz., 
Jabalpur, Indore and Gwalior, would be 
interested in the decision of this ques- 
tion and that they may like to canvass 
their points of view, notices were issued 
to the learned Advocate-General and Bar 
Associations at Jabalpur, Indore and Gwa- 
lior. Shri S. D. Sanghi and Shri B. L. 
Pavecha appeared on behalf of the Le 
dore Bar Association, Shri Sahasrabudhe 
on behalf of the Gwalior Bar Association, 
and Shri Y. S. Dharmadhikari and Shri 
Gulab Gupta on behalf of the Jabalpur 
Bar Association. Shri L. S. Baghel, the 
learned Dy. Advocate-General, appeared 
only to inform us that he had nothing to 
Say on behalf of the Advocate-General. 


14. Shri A. L. Halve, learned counsel 
for the petitioner, canvassed substantial- 
ly for acceptance of the view taken in 
Inderbai’s case. He argued that such a 
petition on being filed at any of the two 
Benches was required to be listed before . 
a Division Bench at that very place and 
the case could come to Jabalpur for mo- 
tion hearing only if so directed by ths 
Division Bench before which the petition 
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is listed for motion hearing and not 
otherwise. He says that in spite of the 
Chief Justice’s order dated 5-2-1976, the 


Registry has no power to transmit the. 


record from any of the Benches to the 
principal seat without obtaining a judi- 
cial order at the place of filing by hst- 
ing it there for motion hearing. 


15. On behalf of the Indore Bar As- 
sociation, two arguments were advanced, 
viz, (1) that even though the word 
‘heard’ occurring in the Chief Justice's 
order dated 5-2-76 according to its ordi- 
nary grammatical meaning is wide enough 
to include both ‘motion hearing’ and 
‘final hearing’, yet the context in which it 
appears in the present case requires that 
the word ‘heard’ should be construed 
narrowly so as to confine it only to final 
hearing and motion hearing of only those 
cases which have not been found fit for 
admission by the Division Bench hearing 
it at the motion stage at the two Benches 
at Indore and Gwalior, and (2) that the 
order of the Chief Justice dated 5-2-1976 
applies only to all cases governed by it 
which were pending on the date of order 
‘and not those which were instituted at 
the two Benches after 5-2-1976. In sub- 
stance, the view taken in Inderbai’s case 
has been supported with the addition 
that only cases pending on 5-2-1976 are 
stated to be governed by the Chief 
Justice’s order issued that day and not 
those instituted later at the Benches. 


16. Shri Sahasrabudhe on behalf of 
Gwalior Bar Association has taken the 
extreme position and contended that since 
the two permanent Benches have exclu- 
sive jurisdiction in respect of cases aris- 
ing within their jurisdiction, the Chief 
Justice has no power by virtue of the 
proviso to the President’s order consti- 
tuting the two Benches to direct any 
class of cases arising within the jurisdic 
tion of the Benches to be heard at Jabal- 
pur. He argues that the Chief Justice’s 
order datéd 5-2-1976 is, therefore, in- 
effective. He says that there is only a 
recognition of the administrative power 
of the Chief Justice by this proviso and 
no conferral of any new power thereby. 
On merits this, in substance, is his argu- 
ment. This argument being contrary to 
the Full Bench decision in Abdul Taiyab’s 
case, relying on Nasiruddin v. State 
Transport Appellate Tribunal AIR 1976 
SC 331 has to be rejected. Obviously for 
this reason no other counsel took this 
stand. 


17. Shri Dharmadhikari and Shri Gu- 
lab Gupta have contended that the word 
theard’ used in the Chief Justice’s order 
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dated 5-2-1976 requires that record of all 
such petitions instituted at the two Ben- 
ches should be transmitted to Jabal- 
pur for being listed . before the 
appropriate Bench at Jabalpur and 
such a petition cannot be listed for 
any purpose even in motion hear- 
ing at any of the Benches. It is con- 
tended that such a duty is enjoined on 
the Additional Registrars of the two 
Benches by the High Court Rules and 
Orders, particularly Rules 4, 5, 6 and 16 
in Chapter II, Part II, of ‘Rules for pro- 
ceedings under Article 226, Constitution 
of India’, corresponding Rules 4, 5 and 9 
in Chapter IIT of Rules for Application 
under Art. 227, Constitution of India’ read 
with Rule 4 of Chapter V relating to 
‘Procedure after Presentation’, and settl- 
ed by the Full Bench decision in Abdul 
Taiyab’s case (supra). The argument is 
that not only the ordinary grammatical 
meaning of the word ‘heard’ but also the 
context in which it appears in the Chief 
Justice’s order dated 5-2-1976 requires 
that the entire process commencing on 
the institution of such petition at the two 
Benches and ending with the final dis- 
posal thereof must be at Jabalpur for 
which purpose the record of each such 
case on its institution at any of the two 
Benches must be transmitted forthwith 
by the Additional Registrars to Jabalpur, 
there being no further requirement of 
any judicial’ order for that purpose. 
Their other contention is that the Chief 
Justice’s order dated 5-2-1976 operates 
the moment such a petition is instituted 
after 5-2-1976 and its operation is not 
confined merely to petitions pending on 
the date of that order. 


18. We shall first consider a prelimi- 
nary objection to the validity of this re- 
ference raised only by Shri Sahasrabudhe 
appearing for the Gwalior Bar Associa- 
tion. In reply to our query whether such 
a preliminary objection was takén by 
anyone else, we were expressly told by 
the other counsel that they had no such 
objection to raise. 


19. The preliminary objection raised 
by Shri Sahasrabudhe to the validity of 
this reference is on several grounds, His 
first contention is that there is actually 
no conflict between the two Division 
Bench decisions in Janved Singh’s case 


and Inderbai’s case because the decision. 


given in Janved Singh’s case was in mo- 
tion hearing on account of which it was 
only obiter. It is argued that Rule 12 of 
Chapter I of the High Court Rules and 
Orders enables the making of a refer- 
ence to a larger Bench only where there 


Y 
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are two conflicting decisions of equal 
authority and the decision in Janved 
Singh’s case being merely obiter, it can- 
not be said that there are two conflicting 
decisions on the same point. Such an 
argument has no merit. It may be seen 
that the decision in Janved Singh’s case 
and that in Inderbai’s case were both in 
motion hearing. Moreover, Janved Singh’s 
case being dismissed summarily in mo- 
tion hearing amounted to a final determi- 
nation by this Court of that petition and 
the question raised therein, whereas in 
Inderbai’s case the order taking a differ- 
ent view did not have the effect of final- 
ly determining that petition for the pur- 
po.e of this Court. The aforesaid order 
passed in Inderbai’s case was, therefore, 


_ pot of a higher authority than the deci- 


a 


sion finally disposing of Janved Singh’s 
case by this Court. We have indicated 
earlier that the decision on this point in 
Janved Singh’s case was necessary for 
the purpose of enabling the Division 


. Bench to hear the petition in motion 


rr 


hearing and therefore it was a decision 
relating to assumption of jurisdiction and 
it cannot be ‘aid that the decision of this 
point by that Division Bench was un- 
necessary for the purpose of deciding 
that case. In Brij Gopal’s case 1978 MP 
LJ 70 GB), it was held by Shiv Dayal, 
C. J. who delivered the majority opinion 
that when a case is dismissed at the ad- 
mission stage, the questions raised are 
determined conclusively so far as this 
Court is concerned; that dismissal at the 
admission stage has the same force and 
effect as dismissal after hearing parties; 
and that dimissal of a petition at the ad- 
mission stage or on hearing parties makes 
no difference so far as its effect is con- 
cerned. It is, therefore, difficult for us 
to appreciate as to how the decision of 
this point by the Division Bench in Jan- 
ved Singh's case can be treated as obiter 
dictum or be ignored on that basis. 


20. Moreover, the existence of two 
conflicting earlier decisions on the same 
point is not a condition precedent to tha 
validity of a reference of any question 
for decision by a larger Bench. All that 
is necessary is that the Division Bench 
before which the question arises should 
be of the view that the question is of 
such importance that it requires to be 
decided by a larger Bench. Accepting 
such a recommendation made by the Di- 
vision Bench which refers the question 
if a larger. Bench is constituted by the 
Hon’ble the Chief Justice for that pur- 
pose, that alone is sufficient for a valid 
reference of the question to a larger 
Bench. It is significant that Abdul 
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Taiyab’s case (supra) was referred to a 
larger Bench in view of the importanc? 
of the question involved without there 
being any earlier decision on the point, 
On this recommendation of the Division 
Bench before which the petition had 
come up for motion hearing, the Chief 
Justice constituted a Full Bench of five 
Judges to hear the same. The validity of 
that reference was challenged before the 
Full Bench on several grounds which 


were all rejected and it was held 
that the reference was valid. There 
was unanimity amongst all the five 


Judges constituting that Full Bench 
on this point. Raina J.. who con- 
sidered this point at length, held in 
para 23 of his opinion that irrespective 
of the consideration whether the refer- 
ence to the Chief Justice was governed 
by any particular rule or not, it is clear 
that the Chief Justice was competent to 
constitute the Full Bench and the ob- 
jection raised to its constitution is base- 
less. In our opinion, this point is con- 
cluded not only on the basis of general 
principles but also by that Full Bench 


decision. 


21. Shri Sahasrabudhe also contended 
that the Full Bench decision in Abdul 
Taiyab’s case having held that the two 
Benches have exclusive jurisdiction the 
question referred to this Full Bench does 
not arise for consideration. It is nobody’s 
case that the question referred to us has 
been decided by the Full Bench in Abdul 
Taiyab’s case. On the contrary, it is 
common ground that this question 
neither arose for decision nor was it de- 
cided in Abdul Taiyab’s case. It is, there- 
fore, difficult to appreciate such an argu- 
ment, 


22. It was next contended by Shri 
Sahasrabudhe in support of the prelimi- 
nary objection that the point in question 
was decided in Janved Singh’s case on 
invitation of some members of the 
Jabalpur Bar Association who had no 
locus standi in the matter. As earlier 
pointed out, the decision of this point in 
Janved Singh’s case was necessary to 
decide the jurisdiction of that Division 
Bench to hear the case in motion hear- 
ing. Simply because some members of 
the Bar also appeared and were heard, 
that does not alter the character of the 
decision. In this very case all the Bar 
Associations had been noticed and they 
have been heard and Shri Sahasrabudhe 
himself appears not for any party in the 
case but for the Gwalior Bar Association. 
The authority of Janved Singh’s case is 
not affected for this reason. We may add 
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budhe himself with Shri A B. Mishra 
appeared as ‘amicus curiae’ to argue 
against the view taken in Janved Singh’s 
case and they were heard. Sahasrabudhe 
says nothing why a different standard 
should be applied only to the decision ia 
Jdanved Singh’s case. Obviously, there is 
no cogent reason for making such a dis- 
tinction. 

23. In support of the preliminary ob- 
fection the last contention was that the 
Full Bench decision in Brij Gopal’s case 
covers the point because the case is of 
the type referred to in Section 113 of the 
Code of Civil Procedure and Article 228 
of the Constitution. These provisions re- 
late to cases pending in a Court sub- 
ordinate to the High Court and not to 
a situation like the present where the 
case is in the High Court itself. More- 
- over, as we shall show hereafter, Brij 
Gopal’s case was with respect to the 
meaning of the narrower word ‘deter- 
mine’ occurring in Article 228-A of the 
Constitution while we are concerned with 
meaning of the wider word ‘heard’ used 


in the Chief Justice’s order. It is difficult 
to appreciate how these provisions helo 
for advancing the argument that the re- 
ference is bad. We have no doubt that 
the preliminary objection raised to the 
validity of the reference has no merif 
and is totally misconceived. That objec- 
tion is, therefore, rejected. We shall now 
consider the arguments on merits. 

24. Since it is common ground before 
us that the Supreme Court decision in 
Nasiruddin v. State Transport Appellate 
Tribunal AIR 1976 SC 331 and the Full 
Bench decision of this Court in Abdut 
Taiyab v. Union of India 1976 MPLJ 767 
decide some points in the light of which 
we have to answer the reference, i? 
would be useful to first summarise the 
conclusions reached in these two decisions 
‘in so far as they are material for our 
purpose. In fact, these decisions were 
relied on with equal vehemence for sup- 
porting the rival contentions, 

25. As earlier 
yab v. Union of India, 1976 MPLJ 767: 
AIR 1977 Madh Pra 116 (FB) the maje- 
rity view is contained in the opinion of 
Oza, J., and reference to that alone is 
necessary. The conclusions reached by 
Oza J., which is the majority opinion, 
are as follows :— 

(1) Section 51 (2) of the States Re- 
organisation Act as well as the Presi- 
dent’s notifications constituting two per 
manent Benches at Indore and Gwalior 
are not ultra vires 


Balkishandas v, Har. Narayan- (FB) 
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stated, in Abdul Tai-- 


ALR. 


(2) The President’s notifications issued _ 


under Section 51 (2) of the States Re- 
organization Act contemplated exclusiva 
territorial jurisdiction with these Benches 
in respect of the areas mentioned in the 
President’s order. 

(3) The powers given to the Chief Jus- 
tice under the proviso to the President's 
notifications were. not exhausted with the 
issue of the first notification thereunder 
by the then Chief Justice and the im-« 
pugned order dated 5-2-1976 passed by 
Shiv Dayal C. J. in exercise of that power 
was validly issued, 

(4) In pursuance of the orders dated 
5-2-1976 passed by Shiv Dayal C. J., it 
cannot be doubted that the Registry 
would list the cases in the light of those 
orders passed by the Chief Justice and 
as construed by the Full Bench, befora 
the appropriate Benches. The contention 
that even after the orders dated 5-2-1974 
passed by Shiv Dayal C. J. the record of 
cases covered by those orders could not 
be transmitted from one place to another 
for being heard there without any ex- 
press order in each case of the court af 
the place where those cases had been ine 
stituted, though accepted by Raina J., in 
his minority opinion, with whom Baipai 
J. agreed on this point, was expressly 
rejected in the majority opinion, 

(5) The language used in- para 14 of 
the United Provinces High Courts (Amala 
gamation) Order 1948, is in pari materia 
with the language of the President's 
notifications issued under Section 51 (2) 


of the States Reorganization Act consti- - 


tuting the two Benches at Indore and 
Gwalior, and, therefore, the construction 
made by the Supreme Court in Nasirud~ 
din v. State Transport Appellate Tribu- 
nal AIR 1976 SC 331 of para 14 of the 
Amalgamation Order, equally. applies to 
the interpretation of the language used 
in the Presidents notifications. 

These are the main conclusions reached 
by Oza J. in his majority opinicn. 

26. The conclusions reached by the 
Supreme Court in Nasiruddin v. State 
Transport Appellate Tribunal AIR 1976 
SC 331 while construing the two provisos 
to para 14 of the United Provinces High 
Courts (Amalgamation) Order, 1948, 
summarised in para 37 of the judgment 
and may be stated as -under :—~ 

(1) There is no permanent seat of the 
High Court at Allahabad. 

(2) The areas in Oudh having been de- 
termined once by the Chief Justice un- 
der the first proviso to para'14 of the 
Amalgamation Order, that power is ex- 
hausted and therefore there is no scope 
left for changing that area, 


” 
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(3) The Chief Justice has power under 
fhe second proviso to para 14 of the 
Amalgamation Order to direct in his dis- 
cretion that any case or class of cases 
arising in Oudh area shall be heard at 
Allahabad. 

The meaning of the word ‘heard’ used 
in the Second Proviso to para 14 of the 
Amalgamation Order has been explained 
to include the entire process in disposal 
of a case commencing on its institution 
till its conclusion in that court, 

(4) It is open to the litigant to insti- 
tute civil cases including petitions under 
Article 226 of the Constitution at Luck- 
now or Allahabad according to the cause 
of action arising wholly or in part with- 
in either of the areas. 

(5) A criminal case arises where the 
offence has been committed or otherwise 
as provided in the Criminal Procedure 
Code and that will attract the jurisdiction 
of the Court at Allahabad or Lucknow. 
The Supreme Court then proceeded to 
Say in para 39 of its Judgment thai the 
answers given by the Allahabad High 
Court to the first three questions are 
correct, save as modified by the above 
conclusions. The questions referred for 
decision to the Full Bench of the Allaha- 
bad High Court are contained in para 12 
and their answers are in para 13 of the 
Supreme Court Judgment, The first three 
questions and their answers.according to 
the majority view of the Full Bench, 

(Contd. on next col.) 


Questions : 


(i) Can a case falling within the 
jurisdiction of the Lucknow Bench 
of this Court be presented at Allaha- 
bad? 

(2) Can the Judges sitting at Alla- 

habad summarily dismiss a case pre- 
sented at Allahabad pertaining to 
the jurisdiction of the Lucknow 
Bench? 


(3) Can a case pertaining to the 
jurisdiction of Lucknow Bench, pre- 
sented and entertained at Allahabad, 
be decided finally by the Judges sii- 
ting at Allahabad, without there be- 


ing an order as contemplated by the ` 
second proviso to Article 14 of the 


me 


U. P. High Court (Amalgamation) 
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which were affirmed by the. Supreme 
Court, are as under :— 


(For Table see below) 


27. It is on the basis of the above 
conclusions reached by the Full Bench 
of this Court in Abdul Taiyab’s case and 
the Supreme Court in Nasiruddin’s case 
that the merits of the rival contentions 
advanced before us have to be consi- 
dered, 


28. The contention of Shri Sahasra- 
budhe on the merits, though differently 
worded, amounts to challenging the vali- 
dity of the Chief Justice’s order dated 
5-2-1976. The only difference is that he 
calls the order ‘ineffective’ instead of ‘in- 
valid’, That is merely a difference in 
form and not substance. The validity of 
the Chief Justice’s order, its effectiveness 
and the existence of such a power in the 
Chief Justice by virtue of the Proviso to 
the President’s notification, having been 
expressly upheld by the Full Bench in 
Abdul Taiyab’s case, the same cannot be 
reagitated. Following that decision, we 
reject the argument. 


29. The first contention of the learned 
counsel relates to the precise question re- 
ferred to us for decision. The question 
is whether ‘hearing’ includes ‘motion 
hearing’ or not. The arguments of Shri 
A. L. Halve and Shri S. D. Sanghi and 
Shri B. L. Pavecha clearly concede that 
hearing includes not only final hearing 
but in some cases at least where the pe- 


Answers : 


A case falling within the jurisdic- 
tion of Judges at Lucknow should be 
presented at Lucknow and not at Al- 
jahabad. 

If such a case is presented at Alla- 
habad, the Judges at Allahabad can- 
not summarily dismiss it only for 
that reason. The case should be re- 
turned for filing before the Judges 
at Lucknow and where the case has 
been mistakenly or inadvertently en- 
tertained at Allahabad, a direction 
should be made to the High Court 
Office to transmit the paper of the 
Case to Lucknow. 

A case pertaining to the jurisdic- 
tion of the Judges at Lucknow and 
presented before the Judges at Alla- 


_habad cannot be decided by the 


Judges at Allahabad in the absence 
of an order contemplated by the se- 
cond proviso to Art. 14 of the Amal- 
gamation Order, 1948, 


‘(Emphasis supplied), 
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tition has not been admitted, it also in- 
culdes ‘motion hearing’ for the purpose 
of admission, In fact, the contention of 
Shri Sanghi and Shri Pavecha is that the 
ordinary grammatical meaning of the 
word ‘heard’ occurring in the Chief Jus- 
tice’s order dated 5-2-1976 is wide enough 
to include motion hearing and not only 
final hearing, but the suggestion is that 
the word should be construed narrowly 
for the sake of practical convenience and 
the object of constitution .of the two per- 
manent Benches. It may be stated at the 
very outset that the dichotomy suggest- 
ed by learned counsel for including mo- 
tion hearing in some cases only and not 
the others within the ambit of the word 
‘heard’ is not indicated by either the 
contents of the Chief Justice’s order or 
the context in which it has to be read. 
In our opinion, no such dichotomy can 
be made and the answer has to be clear- 


ly one way or the other ie. either ‘mo- _ 


tion hearing’ is included in the word 
‘heard’ in each case or it is not. 


30. In our opinion, this question is 
concluded by the construction made of 
the word ‘heard’ in WNasiruddin’s case 
(supra) in a similar situation and in simi- 
lar context. Their Lordships construed 
the meaning of the word ‘heard’ occur- 
ring in the second proviso to para 14 of 
the Amalgamation Order as under :— 


“The word ‘heard’ means that cases 
which have already been instituted or 
filed at Lucknow may in the discretion 
of the Chief Justice under the second 
proviso to paragraph 14 of the Order be 
directed to be heard at Allahabad”. 


It is clear from this construction made 
by the Supreme Court of the word 
‘heard’ that the entire process in the dis- 
posal of a case commencing on the in- 
stitution or filing thereof and ending with 
its conclusion in. that Court is included 
within the meaning of the word ‘heard’ 
jappearing in this context. This construc- 
tion made of the word ‘heard’ together 
with affirmance of the above quoted 
third conclusion of the Allahabad High 
Court clearly shows that when the Chief 
Justice directs a case to be ‘heard’ at a 
particular place, it means that on its in- 
stitution at a different place, the record 
thereof must be transmitted to the place 


where it is to be heard for being listed. 


there only from the very first stage 
when it has to be placed for orders of 
the Court. It cannot, therefore, be 
doubted that where, as in the present 
case, the Chief Justice has made an or- 
der directing a class of cases to be heard 
at Jabalpur, 


every stage subsequent to 


Balkishandas v, Har Narayan (FB) 


# 


AIR. 


the institution or filing of such a cas 
at any of the two Benches must be at 
Jabalpur and obviously for that purpose 
the record of the case on its institution 
at any of the two Benches must be trans- 
mitted forthwith to Jabalpur for the pur- 
pose of being heard at Jabalpur. Jt is 
equally obvious that for every order re- 
quired to be made by the Court such a 
case has to be listed before the appro- 
priate Bench at Jabalpur and there is no 
occasion whatever to list the same be- 
fore the Court at any of the two 
Benches. It follows necessarily that the 
Court sitting at any of the two Benches 
will have no jurisdiction to pass any or- 
der in any such case for the simple rea- 
son that it cannot be listed for hearing 
including motion hearing for admission 
or interim relief etc, at any of the two] 
Benches. 

31. In this connection it may also be 
observed that according to the majority 
view contained in the opinion of Oza, J., 
in Abdul Taiyab’s case (supra), the Re- 
gistry is bound to list the cases in the 
light of the Chief Justice’s order dated 
0-2-1976 before the appropriate Bench, 
which in the present ease would mean 
the appropriate Bench sitting at Jabalpur 
and not at Gwalior or Indore and thaf 
this is required to be done without ob- 
taining any order from the Court af 
Gwalior or Indore, as the case may be, 
depending on the place where the case 
has been instituted. This position is clear 
and beyond controversy after the view 
expressed by the majority in Abdul Tai- 
yab’s case, placing reliance on- Nasirud- 
din’s case (supra), 

32. The practical convenience suggest- 
ed by Shri Pavecha and Shri Sanghi of 
listing such cases for motion hearing and 
interim relief at Indore or Gwalior is of 
no consequence in view of the plain lan- 
guage of the Chief Justice’s order dated 
0-2-1976 and the clear and unambiguous 
meaning of the word ‘heard’ used there- 
in. In Nasiruddin’s case ‘itself, the rule 
of construction to be adopted in such a 
situation was indicated by their Lord- 
ships as under: 

“If the precise words used are plain 
and unambiguous, they are bound to be 
construed in their ordinary sense. The 
mere fact that the results of a statute 
may be unjust does not entitle a court 
to refuse to give it effect..........., Where 








the words are plain the Court would not- 


make any alteration.” 

In our opinion, the meaning of the word 
‘heard’ being plain and unambiguous and 
incapable of two different interpretations, 
it has to be construed according to its 


wy! 


a 


- Article 226 of the Constitution, 
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ordinary grammatical meaning and it is 
not open to the Court to make the alter- 
ation suggested therein by Shri Halve, 
Shri Sanghi and Shri Pavecha. 


33. We may add and it is of signific- 
ance that Shiv Dayal C.J., who passed 
the aforesaid order dated 5-2-1976 in 
which the word ‘heard’ occurs and re- 
quires construction, himself understood 
hearing to include motion hearing as is 
evident from his opinion, which is the 
majority opinion, in Brij Gopal v. State 
of M. P. 1978 MPLJ 70. The word com- 
ing up for construction in Brij Gopal’s 
case was ‘determine’ used in Art. 228-A 
introduced in the Constitution by the 
Constitution (42nd Amendment) Act. Re- 
ferring to the High Court Rules and 
Orders read along with the rules framed 
by the High Court for petitions os 
Shiv 
Dayal C.J. said that the practice in this 
High Court is to give a hearing to the 
first party at the admission stage; and 
that the dismissal of a petition at the ad- 
mission stage or after hearing parties 
makes no difference so far as its effect is 
concerned. It is clear from the opinion 
of Shiv Dayal C. J., himself given in the 
decision that he understood hearing fo 
include motion hearing as well inasmuch 
as a case is heard also at the stage of 
motion hearing for admission and not only 
at the stage of final hearing or hearing 
parties. There is no reason to hold that 
Shiv Dayal C. J. used the word ‘heard’ in 
his order dated 5-2-1976 differently and 
having a narrower meaning, as now 
suggested by learned counsel when he 
himself understood that word to include 
motion hearing as well. 


34. The order in Inderbai v. State of 
M. P. M. P. No. 5 of 1979 decided on 


27-2-1979 rejecting the preliminary 
objection to the hearing of that 
case at Gwalior does not indicate 


as to why that petition was list- 
ed for hearing at Gwalior in spite of the 
settled position pointed out earlier. We 
have, therefore, looked into the record of 
that petition for ascertaining the reason 
why the Additional Registrar at Gwalior 
instead of transmitting the record of that 
case to Jabalpur listed it for hearing at 
Gwalior. That petition dated 11-12-1978 
was presented at the Gwalior Bench Re- 
gistry by the petitioner’s counsel on 5-i- 
1979 to the Additional Registrar together 
with an application (I. A. No. 124/79) for 
issuance of an ad interim writ in the pe- 
titioner’s favour and an application for 
early hearing. The application for ad in- 
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terim writ (£. A. No. 124/79) is dated 
11-12-1978 like the petition and so also 
the two affidavits filed in support of the 
main petition and the application for ad 
interim writ. Both these affidavits were 
sworn before the Additional Registrar at 
Gwalior on 14-12-1978. All the same, the 
petition together with these applications 
claiming urgency in the matter were all 
filed only on 5-1-1979. On presentation 
of the petition together with these appli- 
cations on 5-1-1979, a note-sheet of the 
same date was prepared by the Reader to 
the Additional Registrar proposing that 
the case be laid in chambers before the 
seniormost Judge at Gwalior to specify 
the date on which it should be listed for 
motion hearing before a Division Bench. 
The Additional Registrar then signed that 
note-sheet on the same date as a token 
of his approval. No mention was made 
in the note-sheet showing that the peti- 
tion was governed by the Chief Justice’s 
order dated 5-2-1976 which required it 
to be heard at Jabalpur. This fact ap- 
pears to have been totally overlooked by 
the Additional Registrar and there is 
nothing to indicate why like similar ear- 
lier petitions it was not sent to Jabalpur. 
There is then an endorsement made by 
Reader (it is not clear whose Reader he 
was) of the same date saying that the 
case be put up on 8-1-1979. 


35. The petition was then listed for 
motion hearing and order on the appli- 
cation for ad interim writ (I. A. No, 124/ 
79) before a Division Bench (A. R. Nav- 
kar and H. G. Mishra, JJ.) at Gwalior on 
8-1-1979. The order-sheet of the Division 
Bench indicates that the omission of the 
Additional Registrar was noticed by the 
Division Bench which asked the peti- 
tioner’s counsel how that petition had — 
come up for motion hearing at Gwalior 
in view of the earlier decision of the 
Court in Janved Singh’s case. Petitioner’s 
counsel was granted time to answer this 
question. However, on the application for 
ad interim writ (I. A. No. 124/79), notice 
was issued to the other side and an in- 
terim writ in petitioner’s favour was 1s- 
sued the same day. The case was then 
directed to be listed for further hearing 
on 19-1-1979 on the question of admis- 
sion and grant of interim writ. The 
order-sheets further show that on 19-1- 
1979 the case came up again in motion 
hearing before the same Bench when it 
was partly heard on the question whe- 
ther it could be heard for admission at 
Gwalior. Further time was granted to 
counsel and on another application (I. A. 
No. 292/79) filed the same day by the pe- 
titioner, the interim writ issued earlier 
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on 8-1-1979 was continued. The case was 
directed to be listed for further hearing 
on 9-2-1979. In the meantime, on 7-2- 
1979 the petitioner filed an application 
(í. A. No. 406/79) stating that she had 
compromised her dispute with the re- 
spondent out of Court and removed her 


possession from the disputed land on ac-. 


count of which she did not want to pro- 
secute that petition and prayed thaf the 
writ petition be, therefore, dismissed. 
This application was signed by the peti- 
tioner as also by her counsel. After this 
application was made on 7-2-1979, the 
case was listed again before the same 
Division Bench on 9-2-1979 as directed 
in the previous order. On that date the 
petitioner’s' counsel did not press the ap- 
plication dated 7-2-1979 praying for dis- 
missal of the writ petition. Accordingly, 
that application was dismissed as not 
pressed. The petitioner’s counsel also did 
not press the earlier application (L A. 
No. 124/79) for issuance of an ad interim 
writ filed with the petition on which an 
interim writ had been issued on 8-1-19'79 
and then continued on 19-1-1979. Accord- 
ingly, that application was also dismissed 
and the interim writ granted earlier by 
the Division Bench was vacated. Further 
arguments were then heard and the case 
was adjourned for further hearing to 
16-2-1979. In the meantime on 15-2-1979 
another application (I. A. No. 897/79) was 
filed by the petitioner signed by her and 
her counsel repeating that in view of the 
compromise made by: her she did not 
want to pursue the writ petition and, 
therefore, the writ petition be dismissed. 
On 16-2-1979 arguments on the prelimi- 
nary question, viz., whether the petition 
could be heard in motion hearing at 
Gwalior, were heard and order thereon 
was reserved. It was also ordered that 
the case be listed for further hearing on 
motion on 23-2-1979. On 23-2-1979 none 
appeared for any of the parties and the 
case was adjourned to 26-2-1979 for fur- 
ther hearing. On 26-2-1979 the case was 
not reached and it was adjourned to 
next Friday, ie, 2-3-1979. On 27-2-1979 
the aforesaid order was passed on the 
preliminary objection rejecting the same 
taking the view that the petition was 
properly laid for hearing on admission 
before that Division Bench at Gwalior 
which had jurisdiction to hear the same. 
Thereafter, on 2-3-1979 counsel for the 
petitioner stated that the dispute on the 
merits between the parties stood compro- 
mised and on that account the pefitioner 
reiterated her prayer not to press the pe- 
tition. The Division Bench then: allowed 


the application dated 15-2-1979 @ A, 
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No. 897/79) dismissing the writ petition 
as not pressed. These are the facts which 
emerge from the record of the case and 
the order-sheets therein. 


36. It is obvious that the petitioner 
had clearly indicated in her two appli- 
cations dated 7-2-1979 (I. A. No. 406/79) 
and dated 15-2-1979 (I. A. No. 897/79} 
that she had compromised her dispute 
out of Court and that she did not want 
to press the petition. It is actually tha 
application dated 15-2-1979 1. A. No, 
897/79) which was allowed on 2-3-1979 
while dismissing the petition as not 
pressed. If we may say so, with due re- 
Spect, at least on 15-2-1979 when the pe- 
{itioner repeated her earlier request 
made on 7-2-1979 stating that she did 
not want to press the writ petition, tha 
preliminary question which the Division 
Bench was considering had at best be- 
come academic and there was no occa- 
sion to decide the same, the petitioner 
being no longer in need of any relief 
and expressly praying that her petition 
be dismissed as not pressed, 


38. After giving our most anxious 
consideration to the view taken by the 
Division Bench in its order dated 27-2- 
1979 passed in Inderbai v. State of M. P. 
M. P. No. 5 of 1979, we regret our in- 
ability to hold that the view expressed 
therein is in consonance with the earlier 
Full Bench decision of this Court in 
Abdul Taiyab’s case or the other deci- 
sions referred therein. The decisions re- - 
ferred in that order are’ Nasiruddin v. 
State Transport Appellate Tribunal’ AIR 
1976 SC 331, Abdul Taiyab v. Union of 
India 1976 MPLJ 767 (FB), Ram Rakh 
Vyas v. Union of India AIR 1977 Raj 
243, and Brij Gopal v. State of M. P, 
1978 MPLJ 70 (FB). The reliance is 
mainly on the decision of the Full Bench 
of this Court in Brij Gopal’s case and 
that actually is the main reason - given 
for the view taken by the Division 
Bench. In our opinion, this reason does 
not assist in reaching the conclusion that 
was reached by the Division Bench. In 
Brij Gopal’s case, the question was of 
finding the meaning of the word ‘deter- 
mine’ occurring in Article 228-A of the 
Constitution inserted by the Constitution 
{42nd Amendment) Act, 1976. The con- 
clusion reached therein was not in re- 
spect of the word ‘heard’ with which we y 
are concerned, All the same, we hava 
already referred to the opinion of Shiv 
Dayal, C.J. in Brij Gopal’s case, which 
is the majority opinion, to show that 
even in that opinion, hearing was..con-.- 
strued to include motion hearing of a 


Pi 
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petition. There can be no doubt and if 
is also not disputed before us that scope 
of the word ‘determine’ is much nar- 
rower than that of the word ‘heard’. It 
is obvious that there may be a hearing 


x even though nothing is determined as a 


result thereof but there can be no deter- 
mination without a hearing. To illustrate 
the point, a motion hearing resulting in 
admission of a petition for hearing par- 
ties does not result in determination of 
any question involved in the petition but 
a motion hearing resulting in dismissal of 
the petition involves determination of the 
points raised therein. It is, therefore, 
not correct to say that the word ‘heard’ 
has the same meaning as the word ‘de- 
termine’, the latter being admittedly of 
a marrower scope. Brij Gopal’s case is, 
therefore, of assistance to the extent we 
have already indicated inasmuch as it 


. shows that hearing includes motion hear- 


ing but the conclusion reached therein 
while finding the meaning of the word 
‘determine’ cannot be the conclusion when 
the word for construction is ‘heard’ and 
not ‘determined’. This being the only 
reason given by the Division Bench for 
reaching its conclusion in Inderbai’s case, 
there is nothing else therein which re- 
quires any further consideration, 


38. We have also indicated why the 
decision in Janved Singh’s case that hear- 
ing includes motion hearing cannot be 
treated as obiter dictum and that in In- 
derbai’s case it was not necessary to de- 
cide this point since the petitioner had 
prayed for dismissal of the petition as not 
pressed. It is significant that the view 


*taken in Inderbai’s case itself concedes 


that in case of a petition not admitted in 
motion hearing at any of the Benches, the 
petition will have to be laid for hearing 
at the principal seat, i.e. for motion hear- 
ing. on the question of admission. This 
itself shows that at least in the case of 
such a petition which has not been ad- 
mitted at the Bench, the motion hearing 
thereof even for the purpose of admis- 
sion has to be at the principal seat, ie. 
Jabalpur, To this extent, the view taken 
in Inderbai’s case also accepts that mo- 
tion hearing is included in. hearing, or 
in other words, the word ‘heard’ occur- 
ring in Chief Justice’s order dated 5-2- 
1976 includes motion hearing also. With 

we may add that even though 


p respect, e ; 
the Full Bench decision in Abdul Tai- 
yab’s case, is referred to in Inderbai’s 


case, yet the conclusion reached 
therein requiring the Bench Registry to 
first list the case before a Division Bench 
sitting at Gwalior or Indore and not to 
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transmit the record of such petitions di- 
rectly to Jabalpur is contrary to the ma- 
jority view contained ın the opinion of 
Oza, J., in Abdul Taiyab’s case. We have 
already pointed out that such a conten- 
tion raised therein which had found fa- 
vour with Raina and Bajpai JJ. had been 
expressly rejected by Oza J. in his opi- 
nion with whom Vyas and Sharma JJ. 
entirely agreed. Nothing has been stated 
by- the Division Bench as to how it had 
overcome the majority view in Abdul 
Taiyab’s case on this point. Nasiruddin’s 
case (supra) which has also been referr- 
ed in Inderbai’s case does not support 
the view reached by the Division Bench 
We have already shown how Nasiruddin’s 
case lays down the meaning of the word 
‘heard’ to include also’ motion hearing. 


39. With respect, we are of the opi- 
nion that the view taken by the Division 
Bench in the aforesaid order passed in 
Inderbai’s case is in conflict with the 
Supreme Court’s decision in. Nasiruddin’s 
case and the two Full Bench decisions of 
this Court which are referred to therein, 
After giving our most anxious considera- 
tion to the question, we have come to 
the conclusion that the view taken by 
the Division Bench in Inderbai’s case m 
its order dated 27-2-1979 is not correct 
and that the conclusion reached in Jan- 
ved Singh’s case that ‘hearing includes 
motion hearing’ is the correct view. 


49. The above conclusion on the main 
point leaves for consideration only the 
second contention of Shri B. L. Pavecha 
and Shri S. D. Sanghi. Their contention, 
in short, is that even if the word ‘heard’ 
occurring in the Chief Justice’s order 
dated 5-2-1976 includes motion héaring, 
‘that order can apply only to cases gov- 
erned by it which were pending on 5-2- 
1976, the date of the Chief Justice’s or- 
der and it cannot govern any case insti- 
tuted after that date. The logical corol- 
lary to such an argument is that the 
power of the Chief Justice in accordance 
with the proviso to the President’s order 
enables him to direct any case institut- 
ed at Indore or Gwalior to be heard at 
Jabalpur only after it has been institut- 
ed and no such order can be made in 
exercise of that power specifying. any 
class of cases to be heard at Jabalpur 
So as to govern the hearing of those 
cases instituted at the Benches after the 
date of the Chief Justice’s order. Learn- 
ed counsel with their usual fairness 
frankly conceded that such an argument 
has been advanced for the first time 
and that so far the Chief Justicé’s power 
under the proviso to the President’s no- 
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tification has been understood to mean 
that such an order, issued by the Chief 
Justice, governs pending as well as 
future cases covered by it. 


41. While advancing the above con- 
tention, learned counsel conceded that 
the main part of the President’s notifica- 
tion issued under Section 51 (2) of the 
States Reorganization Act constituting 
the two permanent Benches governs not 
only the pending cases on that date but 
also the future cases instituted there- 
after so that the jurisdiction of the two 
Benches extends to hearing pending as 
well as future cases. However, it is con- 
tended that even though the main part 
of the President’s notification extends 
also to future cases, the power confer- 
red on the Chief Justice by the proviso 
thereunder is further limited to govern 
only pending cases and not those to be 
instituted thereafter. 


42. In our opinion, there is no merit 
in this contention. The language used in 
the President’s notification shows that 
the proviso was not further limited in 
the manner suggested by learned counsel 
and that the cases governed by the main 
part of the notification fall also within 
the ambit of the proviso conferring 
power on the Chief Justice. The main 
part of the notification conferring juris- 
diction on the Benches specifies ~ that 
their jurisdiction would be ‘in respect 
of cases arising in the revenue districts 
OF EE *. The proviso while confer- 
ring power on the Chief Justice ta direct 
any such ease instituted or filed at the 
Benches to be heard at Jabalpur, uses 
the same expression ‘any case or class of 
cases arising in any such district’ to spe- 
cify the extent of Chief Justice’s power. 
It is significant that the word ‘arising in’ 
are used in the main part of the notifica- 
tion as well as in the proviso. There is 
no reason to construe this expression dif- 
ferently in the two parts of the same 
order, It being common ground that the 
expression ‘arising in the revenue dis- 
TICES aici * used in the main part of 
the notification conferring jurisdiction 
on the two Benches relates not only to 
pending cases but also to those institut- 
ed later, the same meaning must be given 
to that expression used in the proviso. 
The proviso confers power on the Chief 
Justice to make an exception to the 
general rule contained in the main part 
which gives jurisdiction to the Benches 
in respect of cases arising within its jur- 
isdiction. . 


43. The net result is that 


ordinarily 
Í the two permanent Benches 


have juris- 
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diction to hear all cases arising within 
their jurisdiction but it is open to th 
Chief Justice to direct that any such 
case or class of cases falling ordinarily 
within the jurisdiction of the Benches 
shall be heard at Jabalpur, All cases i.e. 
not only pending cases but those to be 


_instituted later and arising in the speci- 


fied areas, fall within the jurisdiction off - 


the Benches and therefore all of them 
equally fall within the powers of the 
Chief Justice given by the proviso. 

44. If this novel argument advanced 
as. a last resort were to be accepted, the 
result would be that unless a case has 
been instituted at any of the Benches, 
the Chief Justice cannot direct it to be 
heard at Jabalpur. Such a conclusion 
would result in great inconvenience to 
the litigant publie since a case which 
has to be heard urgently will be unne- 
eessarily delayed till the Chief Justice’s 
order has been obtained after its insti- 
tution. The practice followed so far 
without challenge from any quarter and 
which has been uniformly understood to 
be the Chief Justice’s power has been to 
Specify a particular class of cases in the 
Chief Justice’s order required to be 
heard at Jabalpur. According to the 
Chief Justice’s order, any case instituted 
at the Benches and falling within the 
Class specified therein, is required to be 
transmitted forthwith to Jabalpur for be- 
ing heard there. In our view, this is the 
only correct interpretation of the Chie? 
Justice’s power under the proviso to the 
President’s notification. 


45. Reliance was placed on certain 


portions of the decision in Nasiruddin’s . 


case (supra) to support this contention. 
We have no doubt that Nasiruddin’s case 
cannot be read in that manner. Learned 
counsel placed reliance particularly on 
certain portions in paragraphs 19, 37 and 
39. It is suggested that these portions 
show that their Lordships were of the 
view that the Chief Justice of Allahabad 
High Court could not make an order in 
exercise of his power under the second 
proviso to para 14 of the Amalgamation 
Order directing a case filed at Lucknow 
after the date of the Chief Justice’s or- 
der to be heard as Allahabad. It is diffi- 
eult to accept this argument. 

‘46. In para 19 their Lordships stated 
the decision of the Allahabad High 
Court on the aforesaid third question 
raised before it, in para 37 their Lord- 
ships’ conclusions on all the questions 
were summed up, and in para 39 it was 
said that the answers given by the Ala- 
habad High Court to the first three ques- 
tions are correct, save as modified by 


‘oy 


ard 
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their Lordships’ conclusions summaris- 
ed earlier. It is, therefore, in the context 
of the third question and its answer 
that the contents of paragraphs 19, 37 
and 39 of the Supreme Courts decision 
in Nasiruddin’s case have to be under- 
stood. The third question was whether 
a case pertaining to the jurisdiction of 
Lucknow Bench being presented and en- 
tertained at Allahabad could be decided 
finally by the Judges sitting at Allahabad 
without there being an order of the Chief 
Justice as contemplated by the second 
proviso to para 14 of the Amalgamation 
Order. The answer given by the Allaha- 
bad High Court to this question, which 
has been affirmed by the Supreme Court, 
was that such a case could not be decid- 
ed at Allahabad in the absence of an 


order of the Chief Justice contemplated 
by the second proviso to para 14 of the 
Amalgamation Order. It was clearly im- — 


plied that such- a case could be heard 
and decided at Allahabad if there was 
an order of the Chief Justice issued un- 
der the second proviso to para 14 and 
not otherwise. This conclusion of the 
Allahabad High Court was expressly up- 
held in para 37 where the third conclu- 
sion of their Lordships is that ‘The Chief 
Justice has power under the second pro- 
viso to para 14 of the order to direct in 
his discretion that any case or class of 
cases arising in Oudh areas shall be 
heard at Allahabad’. 

47. The further observations of their 
Lordships in para 37 and at the end of 
para 19 relied on in support of this con- 
tention relate to the Chief Justice’s 


* power under the second proviso to pro- 


hibit even the institution or filing of 
cases governed by his order at Lucknow 
Bench after the date of the order in spite 
of the fact that they arise out of the 
Oudh areas falling within the jurisdic- 
tion of the Lucknow Bench. In this res- 
pect, their Lordships held that the Chief 
Justice while directing the cases arising 
in the Oudh areas to be heard at Allaha- 
bad had no power under the second pro- 
viso to prohibit even institution of those 
cases at Lucknow and the Chief Jus- 
tice’s order would operate to govern the 
hearing of those cases the moment they 
were instituted or filed at Lucknow. 
This position has been explained by their 
Lordships after stating the third con- 
o quoted earlier, in para 37 as fol- 
ows:— 


“Any case or class of cases are those 
which are instituted at Lucknow. The 
interpretation given by the High Court 
that the word ‘heard’ confers powers on 
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the Chief Justice to order that any case 
or class of cases arising in Oudh areas 
shall be instituted or filed at Allahabad 
instead of Lucknow is wrong. The word 


‘heard’ means — to be heard at Allaha- 
bad.” 
(Emphasis supplied} 

48. It is the above extract from para 
37 which is strongly relied on in sup- 
port of this contention. Read in the con- 
text there is no ambiguity in the above 
extract from their Lordships’ observa- 
tions. The above observations appear to 
explain the third conclusion stated in 
para 37 before proceeding to state the 
fourth conclusion. There can be no doubt 
therefore, 
to be read in the context of the third 
question and its answer given by their 
Lordships. All that the above observa- 
tions of their Lordships mean js that the 
power of the Chief Justice being merely 
to direct cases arising out of the Oudh 
areas to be ‘heard’ at Allahabad, the 
Chief Justice could not direct that the 
cases arising in the Oudh areas shall not 
even be instituted at Lucknow and that 
all such cases could be filed only at Al- 
lahabad. Their Lordships then proceeded 
to explain the meaning of the word 
‘heard’ as. including the entire process 
commencing on the institution or filing 
of a case and not taking within its ambit 
also the stage of institution or filing. 
This was obviously done to indicate that 
the Chief Justice’s power being to di- 
rect such cases to be ‘heard’ at Allaha- 
bad instead of Lucknow, he could not in 
exercise of that power prohibit also the 
institution or filing of the cases at Luck- 
now even though thereafter they ‘had 
. ea heard and disposed of only at Alla- 

aba 


49. There can be no doubt that in 
Nasiruddin’s case also their Lordships 
were dealing with the Chief Justice’s 


„power under the second proviso to para 


14 to direct that all cases instituted after 
the date of the order and falling within 
the Lucknow jurisdiction were to be 
heard at Allahabad. That power was not 
construed as being confined only to 
govern pending cases which had been al- 
ready instituted before the date of the 
Chief Justice’s order. It is obvious that 
there would have been no occasion to 
decide this point and say that the stage 
of institution or filing is not included 
within the meaning of the word ‘heard’ 
and therefore the Chief Justice’s power 
to also prohibit institution or filing of 
cases at Lucknow was not available, if 
the Chief Justice’s power was construed 
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as confined oniy to pending cases. If the 
Chief Justice’s power under the second 
proviso to para 14 was confined only to 
pending cases and did not extend to 
future cases also, then it was sufficient 
for their Lordships to say that the power 
of the Chief Justice under the second 
proviso to para 14 being confined only 
to pending cases on the date of his order, 
the Chief Justice had no power to make 
any direction with regard to the place 
of institution of a future case. What has 
been held by their Lordships is that 
future institution at Lucknow Bench 
could not be prohibited by the Chief 
Justice even though he could direct those 
future cases to be heard at Allahabad 
after they were filed at Lucknow. 


50. We have no doubt that their Lord- 
ships could not have overlooked an ob- 
vious and easy solution to the problem 
and undertaken the needless trouble of 
reaching their conclusion by the elabo-. 
rate process of finding the meaning of 
the word ‘heard’ to decide the scope of 
Chief Justice’s power, if the second con- 
tention of Shri Sanghi and Shri Pavecha 
be correct. In our opinion, Nasiruddin’s 
case itself is an authority to show that 
the power of the Chief Justice under 
the proviso to the President’s notification 
which has been held by the Full Bench 
in Abdul Taiyab’s case to be in pari ma- 
teria with the second proviso to para J4 
of the U. P. High Court (Amalgamation) 
Order, 1948 is undoubtedly available to 
govern cases to be instituted after the 
date of the order and is not confined 
only to pending cases on the date of his 
order. 


51. We may also add that in Ram 
Rakh Vyas v. The Union of India, AIR 
1977 Raj 243, A. P. Sen J. (as he then 
was), following the Full Bench decision 
of this Court in Abdul Taiyab’s case (su- 
pra) has ‘reached certain conclusions 
which support our view. In para 35 it 
was held that it was not correct to say 
that cases instituted at the Jaipur Bench 
after 31-1-1977 shall be heard only at 
the Jaipur Bench because that is con- 
trary to the proviso to the President's 
notification ‘constituting the Jaipur Bench, 
It was added that the proviso to the Pre- 
sident’s order enabled the Chief Justice 
to withdraw a case or class of cases from 
the permanent Bench at Jaipur to the 
main seat at Jodhpur. The validity of a 
similar order passed by the Chief Jus- 
tice of the Rajasthan High Court prior 
to the inauguration of the Jaipur Bench 
with effect from 31-1-1977 was upheld, 
The order issued by the Chief. Justice 
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prior to 31-1-1977 in exercise of the. 


power conferred on him by the proviso 
to the President’s notification was clear= 
ly held to cover the cases instituted at 
the Jaipur Bench even after- 31-1-1977. 
There is thus neither reason nor ee 
the 
second. contention of Shri Sanghi and 
Shri Pavecha. In fact the indication is 
to the contrary as already pointed out. 
This contention also, therefore, fails and 
is rejected. 


52, As a result of the above discus- — 


Sion our answer to the question referred 
is as under:— 


“In compliance with the order dated 
5-2-1976, passed by the then Chief Jus 
tice (Shiv Dayal, C. J.), it is necessary 
to list a petition under Articles 226/227 
of the Constitution instituted at any © 
the Bench Registries raising the questio 
of vires of any enactment, rule, order o 
notification ete. even for motion hearin 
for admission and for any interim order 
at Jabalpur, the principal seat of th 
High Court; for this purpose, it is th 
duty of the Additional Registrar at the 
two Benches to transmit the recor 
thereof forthwith to Jabalpur .on its in 
stitution; and this order of the Chie 
Justice governs not only pending 
but also cases instituted after the date 
of his order.” 


3. The case shall now be laid be 
fore the appropriate Division Bench at 
Jabalpur for further orders in  accord~« 
ance with the above opinion. 


U. N. BHACHAWAT, J.:— 54. I have 
the advantage of reading the opinion re- 
corded by the learned brother J. §, 
Verma, J. in his inimitablé style in a 
comprehensive and compendious man- 
ner. I agree with the answer to the ques- 
tion referred; but I think it necessary 
to say something on my own and append 
my own reasons. 


55. It would be useful to briefly 
state the facts leading to the present re- 
ference. One Janved Singh filed a Mis- 










cellaneous Petition being No. 515 of 1978 p 


under Article 226 of the Constitution of 
India for the issuance of a writ of certi- 
òrari or any other suitable writ or direc- 
tion or order for quashing the. order of 
Honourable the Chief Justice whereby 
he had directed the Bench Registry at 


cases 


Jin 


Gwalior to remit all the pending peti- % 


tions wherein questions of vires of the 
M. P. Gram Panchayats (Amendment) 
Act, 1978 (No. 135 of 1978) were raised. 
When this petition came up for motion 
hearing before a Division Bench consist- 
ing of Late Honourable R. XK,- Tankha- 
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and C. P. Sen, JJ. at Jabalpur, Shri Y. S. 
Dharmadhikari, on behalf of respon- 
cents Nos. 4 and 5, and Shri Gulab 
Gupta, on behalf of the High Court Bar 
Association of Jabalpur entered appear- 
ance and sought permission to intervene. 
which was granted. The petition was not 
admitted and dismissed in limine. s 


56. At the time of hearing, as it ap- 
pears from the order, the counsel for the 
petitioner, at the hearing on admission 
had raised three contentions: First that 
the sub-section (1) of Section 51 of the 
States Reorganisation Act, 1956 it ultra 
vires; second all these notifications and 
orders issued by the President and the 
Chief Justices of M. P. High Court, 
which were the subject-matter of con- 
sideration in Abdul Taiyab v. Union of 
India, AIR 1977 Madh Pra 116, were not 
valid and ‘third, the Presidents order 
dated 27-10-56 notifying Jabalpur as 


‘ principal seat of the M. P. High Court 


was invalid. All these contentions ‘were 
rejected by the Bench vide order dated 
24-8-78, 


37. It appears from the tenor of the 
order that, after hearing, when the order 
was under dictation, the learned counsel 
for respondents Nos. 4 and 5, Shri Y. S. 
Dharmadhikari, brought to the notice 


‘that some confusion was persisting at the 


two Benches at. Indore and Gwalior re- 
garding the motion hearing of petitions 
raising questions of vires, whereupon 
the Bench clarified the legal position 
holding that even’ the motion hearing of 


Such petitions has to be held at Jabalpur 


in view of the order of the Hon’ble the 
Chief Justice, Shri Shiv Dayal. The rele- 
vant parts of the order are extracted 
hereinbelow: 

“By this petition under Article 226 of 
the Constitution of India the petitioner 
has prayed for issue of a writ of certi- 
orari or any other suitable writ, direc- 
tion or order for the purpose of quash- 
ing the order passed by MHon’ble_ the 
Chief Justice (respondent No. 3) calling 
all the writ petitions involving the ques- 
tion of vires with regard to the Madhya 
Pradesh Gram Panchayats (Amendment) 
Act, 1978 (No. 135 of 1978), which have 
been pending at the Gwalior Bench of 
this High Court.” 

“Shri Y. S. Dharmadhikari, counsel for 
respondents 4 and 5, and Shri Gulab 
Gupta, on behalf of the High Court Bar 


“Association at Jabalpur sought permis-~ 


sion to intervene, The learned counsel 
for the petitioner did not object for their 
intervening. As such we thought that it 
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would be proper that the interveners 
also may be given an opportunity to be 
heard at this stage, more so when there 
was a prayer also for issuance of an ad 
interim writ. They were accordingly alse 
heard.” 

XX =X XX KX 

“Under the second contention learned 
counsel appearing for the petitioner has 
challenged the various notifications and 
orders issued by the President and the 
Chief Justice, which were the subject- 
matter of decision by a Bench of five 
Judges of this Court in Abdul Taiyab v. 
Union of India, AIR 1977 Madh Pra 116 
and their validity has been upheld, we 
are afraid that the validity of these or- 


ders cannot be examined by this Court 


and the decision of the Full Bench is 
binding. Moreover, the matter is pending 
before the Supreme Court and it is sub 
judice. In view of the Full Bench deci- 
sion, we are also of the opinion that the 
President of India had the power to issue 
the notification in question, regarding 
the matters enumerated in his order em- 
powering the Chief Justice. We may also 
refer to the observations in the afore- 
mentioned Full Bench case that the Chief 
Justice alone has the power to fix the 
rosters and assign cases for hearing be- 
fore appropriate Benches.” 


“It was also brought to our notice by 
Shri Y. S. Dharmadhikari at this stage 
that some confusion seems to have been 
persisting at the two Benches at Indore 
and Gwalior regarding Motion Hearing 
of petitions involving the question of 
vires, It cannot be doubted in any man- 
ner that even in the Motion Hearing the 
petition has to be heard and if it is dis- 
missed, it decides the. matter finally, so 
far as this Court is concerned. That being _ 
so, it cannot be said that Motion Hearing 
does not mean a hearing of a case. In 
this connection we may refer to the 
Rules framed by the High Court under 
Article 226 of the Constitution of India, 
‘Motion Hearing’ has been included in 
the hearing. Even in the Stroud’s Judi- 
cial Dictionary (Fourth Edition Vol. 2), ° 
it has been mentioned as under: 


“to ‘hear’ cause or matter means to 
hear and. determine,” 


However, a Full Bench of five Judges 
in “Brijgopal v. State of M. P., AIR 1978 
Madh Pra 122 has held that ‘hearing in- 
cludes Motion Hearing’, Therefore, we 
are of the view that any writ petition 
under Articles 226/227 of the Constitu- 
tion of India raising the question of vires 
of any enactment, rule, orders or Noti- 
fications has to be placed for Motion ` 
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Hearing at the Principal Seat in view 
of the Hon’ble the Chief Justice’s order 
dated 5-2-1976. 

The last and the third contention rais- 
ed by the learned counsel for the peti- 
tioner is about the validity of the Pre- 
sidential Order dated 27-10-1956, notify- 
ing Jabalpur to the Principal Seat of the 
Madhya Pradesh High Court, as per Sec- 
tion 50 (1) of the said Act......” 


XX XX XX XX 
“As all the three contentions have 
been rejected by us as untenable, we 
find no substance in entertaining this 


petition, which is being dismissed sum- 
marily. 

In view of the petition being dismissed, 
the application for issue of an ad inte- 
rim writ (I. A. No. 2770/78) is also re- 
jected.” ` 

58. Thereafter a Division Bench Gwa- 
lior (Consisting of Hon. A. H. Naokar 
and H. G. Mishra, JJ.) in Inder Bai v 
State of M. P., M. P. No. 5 of 1979 in an 
order on Motion Hearing took a dif- 
ferent view from the view that was 
taken in Janved Singh’s case (supra) and 
gave a genera] direction to the Registry 
about the listing of the Miscellaneous Pe- 
titions raising questions of constitutional 
validity of a State Law for admission, 
The relevant extracts from the order 
are set out below: 

“From the aforesaid ratio the position 
of law which emerges and the procedure 
which has to be followed is to the fole 
lowing effect:— 

(i) When a writ petition raising ques- 
tion of constitutional validity of a State 
law has been presented in Bench Regis- 
try, it has to be placed for admission be- 
fore the Judges constituting a Division 
Bench in the first instance; 

{ii} The Division Bench, before which 
the petition is listed for ‘motion hearing’ 
is competent to admit it and also grant 
interim relief, such as stay, injunction 
ete; 

(üi) The Division Bench can dismiss 
petition even at admission stage in the 
. following cases: — 

(1) When the question is irrelevant 
and, therefore, does not arise for detere 
mination; 
' (2) When the question has already 
been determined by the Supreme Court; 

(3) When the question has already 
been determined by a Bench of at least 
five Judges of the High Court, and the 
Division Bench does not feel  reconsi- 
deration of the decision by a larger 
Bench to be necessary? 

(4) In case not falling within the above 
‘ said exceptions, the petition will have 
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to be laid for hearing at the Principal 
Seat, since in that event rejection will 
mean ‘hearing for determination’, 


(5) After admission of the writ petis 
tion by this Bench, it will have also to 
be laid for final hearing at the Principal 
Seat, 

XX XX XX XX 


Accordingly, after being presented a wri? 
petition involving challenge to the vires 
of a State Law will have to be placed, 
by the Bench Registry, before a Divi- 
sion Bench for admission and/or granf 
of interim relief. The Bench Registry 
cannot send such a petition directly -to 
the Principal Seat, because it is not the 
opinion of the Bench Registry, which 1s 
postulate of the law, but it is for the 
Judges sitting in Division Bench, before 
which the petition has been laid for 
hearing on admission, to decide, whe-= 
ther to admit the petition and/or to 
grant interim relief or to reject it on the 
grounds indicated in para 77 of the case 
of Brij Gopal (supra) or to direct it to 
be sent to the Principal Seat to be laid 
for being dealt with in accordance with 
the procedure laid down by the Fuil 
Bench case in Brij Gopal (supra). 


As is clear from the order passed in 
Janved Singh’s case (supra), the petition 
was heard on admission at the Principal 
Seat; and while rejecting the petition in 
limine, the Hon’ble Division Bench in 
para 6 of its order dated 24-8-1978 has 
given decision on a point, which was not 
necessary for the deciSion of the ques- 
tions raised by that petition. As such, 
the decision in para 6 of Janved Singh’s 
case, in our humble opinion, is an obiter 
dictum, Even agreeing with the dictum 
of the Janved Singh’s case (supra) that 
‘hearing’ includes ‘motion hearing’ also, 
in the light of the ratio of Brij Gopal’s 
case (supra) it has to be held that the 
procedure indicated in para 77 thereof 
has to be followed and the Bench Regis- 
tries cannot send writ petition contain- 
ing a challenge to the constitutional va- 
lidity of a State law directly to the Main 
Registry.” 

59. The facts, right from the institu- 
tion leading up to the hearing of the 
arguments on admission of Inderbai’s 
case (supra) by the Bench at Gwalior, 
have been elaborately enumerated in 
paragraphs 34 and 36 of the opinion re- 
corded by Hon. J. S. Verma, J. and I do 
not propose to repeat them here again. 


60. When the instant Miscellaneous” 
Petition involving the question of vires 
came up for hearing before the Division 
Bench of this Court at Jabalpur relying 
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on decision in Inder Bai’s case of Gwa- 
lior Bench, an application was moved by 
the petitioner on 10th March, 1979 that 
the records of this petition be sent back 
to Gwalior for the purpose of listing ıt 
for Motion Hearing at Gwalior. The Di- 
vision Bench in view of the two conflict- 
ing views thought it fit to refer the fol- 
lowing question for the opinion of a 
larger Bench:— 


“Whether in compliance with the order 
dated 5-2-1976 passed by the then Chief 
Justice (Shiv Dayal C. J.) it is not neces- 
sary to list a petition under Articles 226/ 
227 of the Constitution filed in any of 
the Bench Registries raising the ques- 
tion of vires of any enactment, rule, or- 
der or notification ete. also for motion 
hearing at the principal seat of the High 
Court.” 

The answer to the aforesaid question 


involves the interpretation of the order 
dated 5-2-1976 of the then Chief Justice 


' (Shiv Dayal C. J.) passed in exercise of 


the powers conferred on the Chief Jus- 
tice under the proviso to the notification 
No. 16/20/68-JudLIII, dated the 28th 
November, 1968 issued by the President 
under Section 51 (2) of the States Re- 
organisation Act, 1956 (No. XXXVII of 
1956) establishing the permanent Benches 
of the Madhya Pradesh High Court at 
Indore and Gwalior. ` 


The Chief Justice had passed two Sse- 
parate orders on this date in | identical 
terms each relating to the Bench of this 
Court at Gwalior and Indore. I propose 
to reproduce only one order relating to 
the Bench at Gwalior. It reads as under: 


“In exercise of the powers conferred 
on me by the proviso to the Notification 
No, 16/20/68-Judl III, dated November 
28, 1968, issued by the President under 
Section 51 (2) of the States Reorganiza- 
tion Act, 1956 (No. 37 of 1956), estab- 
lishing a permanent Bench of the Ma- 
dhya Pradesh High Court at Gwalior. 

And in supersession of all} previous 
orders so far issued in exercise of the 
powers under the aforesaid proviso, I 
hereby order that with effect from Feb- 
ruary 5, 1976, till further orders, only 
the following cases arising from the Re- 
venue Districts of Gwalior, Shivpuri, 
Datia, Guna, Vidisha (Bhilsa), Bhind and 


Morena, except those cases for which T. 


may otherwise order, shall be heard at 
Jabalpur: 


(1) All petitions under Articles 226/ 
227 of the Constitution challenging the 
vires of any Act or statute or any order 
or rule or regulation made under any 
Act or statute; 
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(2) All individual cases which I may 
hereafter order to be: heard at Jabalpur. 
Sd/- Shiv Dayal, 
-CHIEF JUSTICE 

“5-2-1976. 


61, Mr. Shahastrabudhe, learned coun- 
se] appearing on behalf of the Bar Asso- 
ciation, Gwalior had raised some preli-~ 
minary objections to the validity of the 
present reference; Mr. Halve, learned 
counsel for the petitioner ‘in the instant 
case had contended that the petitions un- 
der Articles 226/227 of the Constitution, 
challenging the vires of any Act or sta- 
tute or any order or rule or regulation 
made under any Act or Statute, institut- 
ed at the Benches, should be listed be- 
fore the Court at the places of institu- 
tion and if the Court orders its transmis- 
Sion to Jabalpur then alone it should be 
transmitted by the Registry. The Addi- 
tional Registrar has no power in ab- 
sence of a judicial order to transmit 
the case for being listed for Motion 
Hearing at Jabalpur. 


62. Without dealing with these argu- 
ments at first, I shall come down to the 
brass tacks, which is the interpretation 
of the forequoted order of the Chief 
Justice dated 5-2-1976 (hereinafter re- 
ferred to as ‘the order in question’). 


63. For an intelligent understanding 
and proper appreciation of the question 
at hand I would like to set out herein- 
below the Notification No. 16/20/68 Judi. 
IH dated November 28, 1968 (hereinafter 
referred to as ‘Notificaton’) issued by the 
President under Section 51 (2) of the 
States Reorganisation Act, 1956 (XXXVI 
of 1956). The order in question has been 
issued in exercise of the powers granted 
by the proviso in this Notification: 


“In exercise of the powers conferred 
by sub-section (2) of Section 51 of the 
States Reorganisation Act, 1956 (XXXVH 
of 1956), I, Zakir Hussain, President of 
India, after consultation with the Gov- 
ernor of Madhya Pradesh and the Chief 
Justice of the High Court of Madhya 
Pradesh, hereby establish a permanent 
Bench of the Madhya Pradesh High 
Court at Gwalior and further direct that 
Such Judges of the High Court of 
Madhya Pradesh, being not less than twa 
in number, as the Chief Justice may 
from time to time nominate, shall sit at 
Gwalior in order to exercise the jurisdic- 
tion and power for the time being vested 


in that High Court in respect of cases 


arising in the revenue districts of Gwa- 
lior, Shivpuri, Datia, Guna, Vidisha 
(Bhilsa), Bhind and Morena: 
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Provided that the Chief Justice may, 
for special reasons, order that any casa 
or class of cases arising in any such dist- 
īřìct shall be heard at Jabalpur.” 


It may be pointed out that the words 
“for special reasons” in the proviso wera 
subsequently deleted vide the order 
dated 23-6-1971 of the President. 


64. The arguments and the counter 
arguments of the learned counsel appear- 
ing on behalf of the Indore and Jabalpur 
Bar Associations pose the following two 
questions, on the decisions of which de- 
pends the answer to the question referr- 
ed to us, 


(i) Whether the word ‘heard’ in the 
order in question means only final hear- 
ing and motion hearing of only those pe- 
titions which have not been found fit for 
admission by the Division Bench hearing 
it at the place of its institution and 
therefore the petition challenging the 
vires has after its institution first to be 
listed for motion hearing before the Di- 
vision Bench at the place of its institu- 
tion? 

(ii) Whether the order in question on 
its true construction is applicable only 
to petitions which were pending on the 
date the order was issued and does not 
apply to petitions instituted or to be in- 
stituted thereafter. 

I shall proceed to consider the afore- 
said questions ad seriatim, 


65. Question No. 1.—-_ 


The learned counsel for the Indore Bar 
Association submitted that the object be- 
hind establishing permanent Benches 
was the convenience of the litigants of 
the regions allotted to the respective 
Benches, vide the Notification while de- 
fining the limits of their respective terri- 
torial jurisdiction. He further submitted 
that one cannot be oblivious to this fact 
that there are certain petitions accompa- 
nied by an application for ad interim 
writ which need immediate hearing with- 
out even a day’s lapse of time; such 
petitions if are to be listed for Motion 
Hearing or for orders on application for 
ad interim writ at Jabalpur, by the time 
it is laid before the Court and heard in 
Motion Hearing, purpose or object for 
which the petition, was filed, may be and 
the petition itself may become infructu- 
ous. He submitted that this possibility. 
cannot be avoided even if the petitioners 
in order to save the period that may be 
consumed in the transmission of the re- 
cord of the case for Motion Hearing from 
the place of institution to Jabalpur, were 
to institute the petition directly at Jabal- 
. pur as time will be consumed also in pe- 
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titioners’ travelling up to Jabalpur. [ff 
was submitted that these are the conse- 
quences to avoid which the Benches wera 
established. On these submissions, it was 
argued that in the context of the object 
behind the establishment of Benches the 
word “heard” should not be construed 
in its normal grammatical meaning which 
would include Motion Hearing also. It 
Should be construed in its restricted 
sense so as to mean final hearing 
or hearing in motion of these cases which 
the Division Bench at the place of insti- 
tution was not inclined to admit at the 
time of Motion Hearing. It was argued 
that such an interpretation would be con- 
sistent with the object behind the esta- 
blishment of permanent Benches vide 
the aforesaid Notification. Placing reli- 
ance on the decision in Brijgopal v. 
State of M. P. 1978 MPLJ 70 (FB) it was 
argued that simply by admitting and/or 
passing an ad interim order in the peti- 
tion, there would be no determination of 
the point involved in the petition. Ið 


‘would amount to a determination if the 


petition is dismissed in Motion Hearing 
and, therefore, the restricted meaning as 
suggested perfectly fits in with the con- 
text and purpose of the Notification. 
66. The learned counsel appearing on 
behalf of the Jabalpur Bar Association 
in their arguments in counter submitted 
that the word ‘heard’ should be read in 
its grammatical sense; neither the con- 
text justifies any other interpretation nor 
any assistance can be drawn from Brij- 
gopal’s case as it relates to the interpre- 
tation of the word ‘determining’ and that 
It was also 
argued that as interpreting the word 
‘heard’ in its natural, popular sense in 
which it is used leads to no ambiguity or 
absurdity, according to well settled 
canons of interpretation on the alleged 
ground of hardship, no different mean- 
ing can be assigned to it. It was also 
contended that accepting of the interpre- 


tation put by the Indore Bar Association - 


would not only be in violation of the 
plain language of the order in question 
but would be evolving a procedure con- 
trary to the one provided in Rules 4, 5, 
6 and 16 in Chapter II Part II of the 
High Court Rules and Orders. 


It would be pertinent to mention here 


.that by a decision of the Full Bench of 


five Judges of this Court in Abdul Tai- 
yab Abbas Bhai v. Union of India 1976 
Jab LJ 706 the.Notification and the Or- 
der in question have been held to be 
valid. 

67. The effect of the order in question 
is that it excepts out, the hearing at 
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Articles 226/227 of the Constitution of 
India challenging the vires of any Act or 
statute or any order or rule or regula- 
- tion made under any Act or Statute, 
which but for it would have been heard 
at the Bench in view of the main part 
of the Notification, To put it differently, 
such petitions should not be heard at the 
Benches but at Jabalpur, 


68. The expression used in the pro- 
viso to the Notification which is the foun- 
tain of power of the Chief Justice to or 
der hearing of a case or class of cases 
at Jabalpur, and the order in question is 
in identical words, To quote, “shail be 
heard at Jabalpur”. 


It is unquestionable position that in the 
event of no order by the Chief Justice 
in exercise of his powers under the pro- 
viso to the Notification all the cases 
would be instituted and heard which in- 
clude hearing for admission at the placa 
of the Bench, 


69. It is a well settled position in law 
that the function of a proviso is that if 
qualifies the generality of the main en= 
actment by providing an exception and 
taking out, as it were, from the main en- 
actment a portion, which but for the 
proviso would fall in the main, In view 
of this settled position in law, as to ths 
effect of a proviso, if passes my compre~. 
hension how can it be held that, a class 
lof cases which could be heard for admis-= 
sion at the Benches, had there not been 
an order of the Chief Justice in exercisa 
of his powers under the proviso to tha 
Notification, cannot be heard for admis- 
sion at the Bench, when there are no 
words of limitation in the order in ques= 
tion and it has used the unqualified ex- 
pression “shall be heard” an expression 
which has been used in the proviso to 
the Notification. The expression “shall 
be heard” in the proviso to the Notifica- 
tion must embrace the field of hearing 
which is covered in the main part of the 
Notification and as a sequel the expres- 
sion: “shall be heard” in the order in 
question, 


70. The argument of the learned coun-~ 
sel is that reading the word “heard” in 
the context of public convenience, a 
restrictive meaning, so as to exclude mo- 
tion hearing is justifiable, In my opinion 
this argument is devoid of substance, 

71. The establishment of Benches un- 
der the Notification was itself in context 
of public convenience, .a scheme which 
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was intended in the States Reorganization 
Act, 1956 and in that very Notification a 
provision has been made authorising the 
Chief Justica to carva out, a case or 
class of cases arising within the areas at- 
tached fo the respectiva Benches, for 
hearing at Jabalpur, and the expression 
“shall be heard at Jabalpur” has been 
used without being prefixed or suffixed 
by any other word so as to justify giv- 
a restricted meaning to the word 
“heard”, Thus when the very authority. 
which established the Benches, being; 
alive to the object behind tha establish-' 
ment of Benches has delegated its power 
to the Chief Justice to order the “hear- 
ing of any case or class of cases at Jabal- 
pur” without qualifying the expression; 
"shall ba heard” it is clearly borne out 
that the intendment of the author of thej 
Notification was that the expression 
“shall be heard” should have its ordi- 
nary meaning and embrace the same field 
which it would have embraced if the 
cases were to be heard at the Benches 
in absence of the proviso or the order of 
the Chief Justice under the proviso, To 
iterate the expression in identical words 
“shall be heard at Jabalpur” has been 
used in the order in question and as 
such there is no justification for giving 
restricted meaning to the word “heard”! 
used in the order in question, 








72. As already stated above, if is un- 
disputed that the word ‘heard’ in its or« 
dinary grammatical meaning and in com- 
mon parlance includes motion hearing. It 
is true that as observed by Justice Hol- 
mes a word. is not a crystal, transparent 
and unchanged, it is the skin of a living 
thought and may vary according to cir- 
cumstances and the time in which it is 
used,” but in the instant case as discuss= 
ed hereinabove thera is nothing to sug- 
gest in the context in which the word 
‘heard’ has been used in the order in 
question, to deviate from its ordinary 
meaning and give a restricted meaning 
so as to exclude motion hearing from its 
ken; on the contrary it has been used to 
convey its ordinary grammatical means 
ing, so as to embrace within it ‘motion 
hearing’, There is yet another significant 
reason fo discard the interpretation put 
by the learned counsel appearing on be- 
half of the Indore Bar Association, The . 
case Nasiruddin v. State Transport AIR 
1976 SC 331 was decided on 29-8-1975 


‘that is, much before the order in ques« 


tion, In this decision the word ‘heard | 


a 
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used in similar context has been inter= 
preted to mean the hearing after institu- 
tion, which necessarily includes motion 
hearing, 


73. In Nasiruddin’s case (supra) their 
Lordships were construing paragraph 14 


of the ‘United Provinces High Courts 
(Amalgamation) Order, 1948 (for short 
hereinafter referred to as ‘Amalgama- 


tion Order’), The second proviso to this 
paragraph 14 is in pari materia to pro- 
viso to the Notification, I would like to 
place both the provisos herein below in 
juxtaposition to facilitate their compari- 
Bon. 

Second Proviso to 


paragraph 14 of Amal- 
gamation Order. 


Proviso to Notifica" 
tion, 


Provided further that 
the Chief Justice may 
in his diseretion order 
that any case or elass 
of cases arising in the 
said area shall be 
heard at Allahabad. 


Provided that 
Chief Justice may, for 
special reasons, order 

at any case or class 
of cases arising in any 
such district shall be 
heard at Jabalpur. 


The Supreme Court, as already said 
hereinabove in the' preceding paragraph, 
interpreted the word ‘heard’ to include 
motion hearing, The relevant excerpt is 
set out below, 


“Third, the Chief Justice has power 

under the second proviso to paragraph 14 
of the Order to direct in his discretion 
that any ease or class of cases arising 
in Oudh areas shall be heard at Allaha- 
bad. Any case or class of cases are those 
which are instituted at Lucknow. Tha 
interpretation given by the High Court 
that the word “heard” confers powers on 
the Chief Justice to order that any case 
or class of cases arising in Oudh areas 
shall be instituted or filed at Allahabad 
instead of Lucknow is wrong. The word 
“heard” means that cases which have als 
ready been instituted or filed at Lucknow 
may in the discretion of the Chief Jus- 
tice under the second proviso to para- 
graph 14 of the Order be directed to ba 
heard at Allahabad.” 
From the above observation, it is clear 
that the Supreme Court construed the 
word ‘heard’ to include the complete pro- 
cess after institution till final disposal 
and thus it included motion: hearing. 

74. It has been held in A. T. Abbas- 
bhai’s case (supra) that Amalgamation 
Order and the Notification read with 
Section 51 (2) of the States Reorganisa- 
tion Act, 1956, both have been enacted 
to meet similar situation and with regard 
to a similar subject and the context alse 
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is similar, Thus when the Chief Justice 
used the very expression “shall be heard” 
in the order which was already constru- 
ed by the Supreme Court in Nasiruddin’s 
Case (Supra), it can well be said that ha 
intended the same meaning of the word 
‘heard’ as was construed by the Supreme 
Court, At this stage I would like to quote 
With benefit the following observation 
from Craies in his work on Statute Law 
(fifteenth Edn) which has been approved 
in A. T. Abbasbhai’s case (supra), 


“It has been held that where the Le« 
gislature has- given to words a statutory 
definition in one statute, and has used 
the same words in a similar connection 
in a later statute dealing with the same 
subject-matter, it may be presumed, in 
the absence of any context indicating a 
contrary intention, that the same means ` 
ing attaches to the words in the later as 
is given to them in the earlier statute,” 


75. I would also like to mention that 
Brijgopal’s case (supra) does not support 
the interpretation canvassed by the 
learned counsel for the Indore Bar As« 
sociation; but as discussed by J, S, Verma. 
J. in his opinion, it supports the inter~ 
pretation that the word ‘heard’ includes 
motion hearing, 


76. In the light of the foregoing dis- 
cussion, the irresistible conclusion is that 


‘the word ‘heard’ in the order in question 


includes motion hearing and, therefore, 
the petitions under Articles 226/227 of 
the Constitution of India challenging tha 
vires of any Act or Statute or any order 
or regulation made under any Act oy 
Statutes has to be listed for motion hear 
ing also in view of the order, at Jabal- 
pur, 

77. I now proceed to consider the sey 
cond question, The second question is as 
under ; 

“Whether the order in question on its 
true construction is applicable only to 
petitions which were pending on the datg 
the order was issued and does not apply 
to petitions instituted or to be instituted 
thereafter,” 


78. The argument of the learned 
counsel was that the order applies only 
to the cases that were pending on the 
date of order, While raising this conten- 
tion, the learned counsel for the Indore 
Bar Association had submitted that the 
main part of the Notification applied to 
the cases that were existing on the date 
of the Notification as well as to the cases 
instituted thereafter, but the proviso to 
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the Notification authorised the Chief Jus- 
tice to order for the hearing of the case 
or class of cases which were already in- 
stituted at the time of making the order, 
The first argument was that this has to 
be so interpreted as the proviso to the 
Notification gives a discretionary power 
to the Chief Justice as the words are “the 
Chief Justice may order’, It was sub- 
mitted that it is only when the cases are 
instituted, that the Chief Justice, may it 
be for clearing the arrears or for uni- 
formity of decision in particular class of 
cases of general importance or for the 
ready availability of the Advocate-Gene- 
ral, at the Principal Seat, who is to be 
noticed in particular class of cases, or 
such other reasons will ba in a position 
to apply his mind and be able to exer- 
cise his discretion, There can be no exer- 
cise of discretion unless the facts and cir- 
cumstances calling for the exercise of 
the discretion, are in existence, 


78. The second argument of the 
learned counsel was that the construction 
put by the Supreme Court on the word 
‘heard’ in Nasiruddin’s case also warrants 
the submission. The reliance was on the 
observation of the Supreme Court, “cases 
bares have already been instituted or 

leg”, 


80. In my opinion the arguments 
though put with great ability and inge- 
nuity, do not merit to be accepted, 


First; for the parity of reasons given by 
me while dealing with the question of 
meaning of the word ‘heard’, I see no 
reason to hold that the proviso to the 
Notification does not embrace the same 
field which is embraced by the main 
part of the Notification. 


81. In Volume 27 of Corpus Juris Se- 
cundum, at page 290 it has been said "In 
a legal sense discretion is the responsi= 
ble exercise of official conscience on all 
the facts of a particular situation in the 
light of the purpose for which the power 
exists,” 

82. Now if cannot be gainsaid that a 
Chief Justice with the background of his 
past experience, can well make up his 
mind as to what class of cases should be 
heard at the Principal Seat. It is a mat- 
ter of common knowledge that a person 
chalks out a future course of action for 
meeting a particular situation in the light 
of his experience in the past of such 
situation and a man can also visualise the 
difficulties or the necessities of the future 
and make arrangements to meet out thesa 
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eventualities, The Notification and the 
order in question are the legislation in 
exercise of delegated power, It cannot be 
disputed that the law is enacted to meet 
the situation existing at the time of en- 
acting it and/or to the situation that may 
arise subsequently, 


83. Section 51 (2) of the States Re- 
organisation Act, 1956 reads as under: 


“51. Principal Seat and other places of 
sitting of High Courts for new States— 

(1) z > * 

(2) The President may, after consulta- 
tion with. the Governor of a new State 
and the Chief Justice of the High Court 
for that State, by notified order provide 
for the establishment of a permanent 
Bench or Benches of that High Court at 
one or more places within the State other 
than the principal seat of the High Court 
aa for ‘any matters connected there- 
wit ,? 


On a plain reading of this sub-section, 
it is clear that an order for providing the _ 
establishment of a permanent Bench or 
Benches of the High Court at one or 
more places within the State other than 
the principal seat of the High Court and 
for any matters connected therewith, has 
been left to the discretion of the Presi- 
dent, The President by one composite or- 
der, may order the establishment of a 
Bench or Benches in a State and also 
provide that a particular class of cases 
though arising in the areas attached to 
the Bench or Benches, shall be heard 
at the principal seat of the High Court, 
It is also clear that the President can 
establish Bench or Benches at a place 
where there was never a seat of High 
Court or a Bench. Thus there may not 
be any cases pending at the Bench or 
Benches so established by the President, 
Now, if the interpretation put by the 
learned counsel for the Indore Bar Asso- 
ciation is accepted, despite the order of 
the President, the particular class of 
cases, which the President had directed 
to be heard at principal seat, shall not 
be heard at the principal seat as they 
would be instituted at the Bench or 
Benches so established after the order, 
In other words if the interpretation of 
the learned counsel for the Indore Bar 
Association is accepted, it would in effect 
mean that the ,President has no power 
while establishing the Bench or Benches 
to order the hearing of a particular class 
of cases at the principal seat, His power 
to so order shall remain suspended till 
cases are instituted at the Bench or 
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Benches as the casa may be, It would 
Eantamount, to reading a condition pre- 
cedent in the section for such exercise 
of power by the President, In my opi- 
nion, the Legislature in its wisdom would 
have never intended so, As a sequel to 
this it follows that the President while 
issuing the Notification cannot be attri- 
buted the intention to confine the powers 
of the Chief Justice to order the hearing 
of a particular class of cases at the prin- 
cipal seat from amongst those cases only 
which were already pending on the date 
of making the order, 

84. The significant expression in the 
main part of the Notification as well as 
the proviso is “cases arising”. This ex- 
pression in its grammatical sense includes 
the cases which had arisen and which 
may arise in future, It is the present, 
past and future perfect continuous tense, 
It would thus include the cases which 
were instituted prior to the date of the 
Passing of the order; instituted on 
date of the order and that may be insti- 
tuted thereafter; and there is nothing in 
the context to justify that to the words 
“cases arising” a restricted meaning so as 
to mean the cases which were already 
instituted prior to the making of the or- 
der should be given, 

85. Great reliance was placed in sup- 
port of the arguments that the order in 
question applies to the cases which were 
already instituted and pending at the 
time of the making of the order in ques- 
tion on the meaning assigned to the con< 
struction of the word ‘heard’ by the Su- 
preme Court in Nasiruddin’s case (supra), 

86. The argument of the learned 
counsel was that when the Supreme Court 
has construed the word “heard” to mean 
“the cases which have already been in- 
stituted or filed”, it necessarily follows 
that the order in question applies to cases 
which were already instituted at the time 
of making the order in question, In my 
view the construction of the word ‘heard’ 
by the Suprema Court does not advance 
this proposition of the learned counsel 
for Indore Bar Association, The question 
before the Supreme Court in Nasiruddin’s 
case (Supra) was as to whether the word 
theard” means actual hearing of cases 
after institution or includes the stages 
preceding that, that is, institution also, 

87. The Full Bench of the Allahabad 
High Court had held that the word 
“heard” is not confined only to the actual 
hearing of the case, it included even fil- 
ing, The Supreme Court disagreeing 
with: this: meaning of the word: “heard” 
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‘held that the word “heard” means that 


cases which have already been instituted 
or filed at Lucknow, It was in the con- 
text of the controversy that the Supreme 
Court had used the word “have already 
been instituted” while construing the 
word “heard”, The Supreme Court did 
not intend to hold thereby that an order 
under second proviso to paragraph 14 of 
the Amalgamation Order cannot apply 
to the cases to be instituted after the 
ee of the order by the Chief Jus- 
ice, 


88. As a result of the foregoing dis- 
cussion, in my opinion, the order in ques- 
tion operates with regard to those peti- 
tions also which were filed or instituted 
on the date the order in question was 
issued and to be filed and instituted 
thereafter, 


89. I would now turn to the prelimi- 
nary objections that were raised by Mr, 
Sahastrabudhe, learned counsel for the 
Gwalior Bar Association. His arguments 
have been dealt with at length in the 
order of brother J, S., Verma, J. with 
which, I entirely agree except with that 
part of the finding that in Janved Singh 
v. Union of India, Misc, Petn, No, 515 of 
1978, decided on 24-8-1978 it was neces- 
sary to decide the question as to whe- 
ther the word “hearing” includes ‘Mo- 
tion Hearing’, As would be indicated 
from the discussion in paragraphs 3 and 
4 of my opinion, that question was no? 
necessary to be decided in the light of 
the contentions that were raised by the 
learned counsel for the petitioner in that 
case; but as the learned counsel for the 
respondent urged for clarification of some 
confusion, which, according to him, was 
prevailing at the Benches, the Court ex- 
pressed its opinion, Similarly in the light 
of the circumstances, enumerated in the 
opinion of J. S, Verma, J, there was no 
occasion to decide the question in Inder~ 
bai’s case (supra), However, this position 
would not invalidate the reference, Th 
fact remains that the Benches have ex- 
pressed conflicting views, Further, 
discussed in J. S5, Verma, Jrs opinio 
conflicting earlier decision on the same 
point is not a condition precedent to the 
validity of a reference of any question 
for decision by a larger Bench, All tha 
is necessary is that, that Division Benc 
before which the question arises, shoul 
be of the view that the question is o 
such importance that it requires to b 
deeided by a larger Bench, Further ex- 
cept what I. have said.above, I havej 
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nothing to add to the reasonings given 
by J. S, Verma, J. for rejecting the pre- 
liminary objections raised by Mr, 
Sahasrabudhe, learned counsel for the 
Gwalior Bar Association, 

90. Similarly I have nothing to add 
With regard to the arguments of Mr, 
Halve, learned counsel for the petitioner 
than what has been said by J. S, Verma, 
J. In the light of the foregoing discus« 
sion, as I have already stated at the very 
inception of this opinion, I agree, for the 
reasons recorded, with the answer to the 
questions referred, given in the opinion 
of J. S Verma, J. 

Reference answered 
in affirmative, 





AIR 1980 MADHYA PRADESH 69 
C. P. SINGH, C. J. AND C, P. SEN, F. 

The Gwalior Rayon Silk Manufactur- 
ing (Wvg.) Co, Ltd, Birlagram, Ujjain, 
Petitioner v. The Textiles Committee, 
Bombay and another, Respondents, 

Mise, Petn, No, 548 of 1969, D/- 28-9= 
£979. 

(A) Textile Committee Act (1963), S. 2 
(g), (f) (before amendment by Act 51 of 
1873) — Word ‘yarn’ in definition of 
‘textiles’ in S, 2 (g) did not include fibre 
— Word ‘means’ in definition makes it 
restrictive. (Interpretation of Statutes 
=« Meaning of words). 


‘Yarn’ and ‘fibre form different com- 
mercial commodities and ‘yarn’ as used 
in the definition of ‘textiles’ in the Act, 
before the amendment did not include 
viscose staple fibre, AIR 1975: SC 1262, 
Rel. on, Spl. C, Appln, No. 597 of 1969, 
D/- 18-11-1976 (Guj), Disting, (Para 4} 

The use of the word ‘means’ in the de- 
finition gives rise to the inference of its 
being restrictive and exhaustive. Further, 
it is clear that what was embraced by 
the definition before 1st January 1975 
was any fabric or cloth or yarn and ` not 
any fibre. The definition made a distinc 
tion between yarn and fibre, The same 
distinction appears in Sec, 2 (f) in the 
definition of ‘textile machinery’ which 
expression is defined to mean the equip< 
ment employed “for the processing of 
textile fibre into yarn......", The Act does 
not contain any definition of ‘yarn’ and 
hence it has to be understood in its ordi= 
‘nary sense to mean “any fibre or wool, 
silk, flax, cotton, nylon ete, spun into 
‘strands for weaving, knitting or making 
thread.” _ (Para 4) 


' KW/LW/F998/79/SNV, ~- 
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. (B) Textile Committee Act (1963), Sec- 
tions 22, 12, 2 (g) (before amendment 
by Act 51 of 1973) ~- Textile Committee 
Rules (1965), R. 22 =~ R. 22 in so far a3 
it authorised levy of fees on inspection 
and examination of fibre, was ultra vires 
rule-making power. 


R. 22, insofar as if authorised levy of 
fees on inspection and examination of 
fibre was ultra vires rule-making power 
conferred by S. 22, (Para 5) 

When textiles as defined in the Act 
before Ist January 1875 did not include 
fibre, the fee for inspection and examina~ 
tion of textiles could only be for inspec- 
tion and examination of textiles as de=- 
fined and not for inspection and examina~ 


‘tion of fibre, The rule which provided 


for imposition of fee for inspection of 
fibre when fibre was nof included in the 
definition of textiles, went beyond the 
rule-making power of the Central Govt, 
and was to that extent invalid. (Para 5) 

(C) Textile Committee Act (1963), Sec- 
tion 22 (3) — Requirement for laying of 
rules before Parliament is only directory. 

The laying requirement as contained 
in Sec, 22 (3) prescribes a negative pro- 
cedure and is directory and non-laying 
of the rules in Parliament did not pre- 
vent their coming into force, AIR 1966 
SC 385; 1974 Lab IC 1177 (M. P.) and 
AIR 1979 SC 1149, Fol (Para 8) 
Cases Referred: Chronological Paras 


AIR 1979 SC 1149: 1979- Cri LJ 927 8 
(1978) Spl Appeal No, 3 of 1972, D* 
24-10-1978 (All), J. K. Cotton Spinning 
& Weaving Mills Co, Ltd. v, ‘Textiles 
Committee 7 
(1976) Spl. C. Appln: No, 597 of 1969, 
D/- 18-11-1976 (Guj), Baroda Rayon 

Corpn. Ltd, v. Textiles Committee 

4,7 
AIR 1975 SC 1262: 1975 Tax LR 1617 4 
1974 MPLJ 373: 1974 Lab IC 1177 8 
(1973) 91 ITR 595; 1974 Tax LR 641 

(Mad) 7 
(1972) Writ Petn. No, 1094 of 1970, Dj- 

18-1-1972 (Andh Pra), The Srisilic i 

v. Textiles Committee 
AIR 1972 Ker 278 7 
AIR 1966 SC 385 ON 8 

G. In Sanghi with A. K. Chitaley, V. S. 
Dabir and A. G., Dhande, for Petitioner} 
J, J. Bhatt, for Respondents, 

G. P. SINGH, C. J.:— The petitioner in 
this petition under Article 226 of the 
Constitution carries on the business inter 
alia of manufacture of [viscose staple 
fibre in its staple fibre factories situated 
at Birlagram, Nagda (M. P.) and Birla 
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kootam, Mavoor (Kerala), The petition 
pertains to the levy of fees under R. 21 
of the Textile Committee Rules, 1965, on 
viscose staple fibre manufactured by the 
petitioner, The petitioner prays for 
quashing of the notice of demand dated 
ith July 1969 and for refund of Rupees 
9§,66,994.12 recovered as fees from the 
petitioner under Rule 21, 


2. The Textile Committee Act, 1963, 
was enacted by Parliament on 3rd De- 
cember 1963. The object of the Act as 
disclosed in the long title, is to provide 
for the establishment of a Committee 
for ensuring the quality of textiles and 
textile machinery and for matters con- 
nected therewith. Section 2 (f) of the Act 
defines ‘textile machinery’ to mean the 
equipment employed directly or in- 
directly for the processing of textile fibre 
into yarn and for the manufacture of 
fabric therefrom by weaving or knitting 
and to include’ equipment used either 
wholly or partly for the finishing, fold- 
ing or packing of textiles. Section 2 (g) 
defines ‘textiles’, This definition as ori- 
ginally enacted read as follows: 


“(g) ‘Textiles’ means any fabric or 

cloth or yarn made wholly or in part of 
totton, or wool or silk or artificial silk 
or other fibre.” 
The above definition of textiles’ was 
substituted by a new definition by Act 
No. 51 of 1973 which came into force on 
Ist January 1975. The new Section 2 (g) 
reads as follows: 


“(g) ‘textiles’ means any fabric or cloth 
or yarn or garment or any other article 
made wholly or in part of~ 

(i) cotton; or 

(ii) wool; or 

(iii) silk; or 

(iv) artificial silk or other fibre, and 
includes fibre.” 

Section 3 of the Act provides for estab- 
lishment of the Textiles Committee by 
the Central Government. Section 4 deals 
with the functions of the Committee, 
The functions of the Committee as stat- 
ed in Section 4 generally are to ensure 
by such measures as it thinks ft, stan- 
dard qualities of textiles both for inter- 
nal marketing and export purposes and 
the manufacture and use of standard 
type of textile machinery. Section 7 of 
the Act provides for constitution of a 
fund called the textiles fund. Fees re- 
covered under the Act form part of this 
fund. The moneys in the fund are appli- 
ed for meeting the pay and allowances 
of the officers and other employees of 
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the Committee and other administrative 
expenses of the Committee and for car- 
rying out the purposes of the Act. Sec- 
tion 11 confers on the Committee the 
power of inspection. In exercise of this 
power, the Committee may on applica- 
tion or otherwise, direct an officer speci- 
ally authorised in that behalf, to ex- 
amine the quality of textiles or the suit- 
ability of textile machinery for use at 
the time of manufacture or while in 
use in a textile mill and submit a report 
to the Committee. On receipt of the re- 
port of inspection the Committee may 
tender such advice as it may deem fit to 
the manufacturer of textiles, the manu- 
facturer of textile machinery and the 
applicant; Section 12 provides for levy 
of fees for inspection and examination. 
The Section reads as follows: 

“12. (1) The Committee may levy such 
fees as may be prescribed— 

(a) for inspection and examination of 
textiles, | 

(b) for inspection and examination of 
textile machinery, 

(c) for any other services which the 
Committee may render to the manufac-= 
turers of textiles and textile machinery: 

Provided that the Central Government 
may by notification in the Official Gazet- 
te, exempt from the payment of fees, 
generally or in any particular case. 

(2) Any sum payable to the Commit- 

tee under sub-section (1) may be recover~ 
ed as an arrear of land revenue.” 
(The section quoted here is as it stood 
before its amendment by Act 51 of 1973), 
Section 22 (1) confers on the Central 
Government power to make rules for 
carrying out the purpose of the Act, In 
particular, Section 22 (2) (e) empowers 
the Central Government te make rules 
providing for “the scale of fees that may 
be levied for inspection and examination 
under Section 12.” Section 22 (3) con<. 
tains a laying clause which reads as 
under: 

“22 (3). Every rule made ` under this 
section by the Central Government shall 
be laid as soon as may be after it is 
made before each House of Parliament 
while it is in session for a total period of 
30 days which may be comprised in 
one session or in two successive sessions, 
and if before the expiry of the session 
in which it is so laid or the session im- 
mediately following both Houses agrea 
in making any modification in the rule 
or both Houses agree that the rule 
should not be made, the rule shall there- 
after have effect only in such modified 
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form or be of no effect, as the case may 
be; so however that any such modifica- 
tion or annulment shall be without pre= 
judice to the validity of anything previ« 
ously done under that rule.” 

In exercise of the powers conferred by 
Section 22, the Central Government 
made the Textile Committee Rules, 1965, 
Rule 21, as amended by the Textile Com- 
mittee (Amendment) Rules, 1966, in so 
far as relevant, reads as follows: 


“21. Fee for Inspection, Examination 
and other services rendered by the Com~ 
mittee: 


(1) The Committee may with effect 
from ist March 1965 levy and collect for 
inspection and examination of textiles 
and. textile machinery specified in 
column 2 of the table below, the fee spe- 
cified in the ‘corresponding entry in 
column 3 of that table: 

(For Table see below] 

(2) The Committee may levy and col= 
ject for any other service rendered by 
it to the manufacturers of textiles and 
textile machinery, such fee as it may fix 
with the approval of the Central Gov- 
ernment,” 


3. Learned counsel for the petitioner 
submitted that the definition of ‘textiles’ 
as it stood prior to 1st January 1975 did 
not include fibre and, therefore, viscose 
staple fibre manufactured by the peti< 
tioner did not fall within the definition 
of textiles and the respondents were not 
entitled to charge any fee under Sec. 12 
or Rule 21 for inspection from the petis 
tioner. It was further submitted by tha 
learned counsel that the petitioner never 
applied for inspection and even other- 
wise no inspection was ever carried out 
of the staple fibre manufactured by the 
petitioner and, therefore, there was ne 
occasion for levy of inspection and ex= 
amination fee under Section 12 or R. 21. 
The learned counsel also submitted that 
manufacturers of man-made fibres had 
not been receiving any benefit directly or 
indirectly and no services were ever 
rendered to them by the Committee and 
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there was thus complete absence of quid 
pro quo and the levy of fees on this 
ground also was invalid, Learned coun- 
sel lastly submitted that the rules were 
not laid as required by Section 22 (3) in 
Parliament and for this reason they 
were invalid. The learned counsel for 
the respondents in reply submitted that 
the definition of textiles covered yarn, 
and fibre was included in yarn; that it 
was not necessary to show for support- 
ing the fee that any particular service 
was rendered to each individual manu- 
facturer and the service rendered to the 
textile industry as a whole was suffi- 
cient to support the fee and that the re- 
quirement of laying contained in See- 
tion 22 (3) was merely directory which 
did not affect the coming into force of 
the rules, 


4. We have already set out the defi- 
nition of ‘textiles’ as it-stood before the 
Amending Act No, 51 of 1973 which 
came into force on ist January 1975, 
According to this definition, textiles 
meant “any fabric or cloth or yarn made 
wholly or in part of cotton, or wool or 
silk, or artificial silk or other fibre”, The 
use of the word ‘means’ in the definitions 
gives rise to the inference of its being 
restrictive and exhaustive, Further, it 
is clear that what was embraced by the 
definition before Ist January 1975 wasl 
any fabrie or cloth or yarn and not any) 
fibre, The definition made a distinction 
between yarn and fibre, The same dis- 
Einction appears in Section 2 (£f) in the 
definition of ‘textile machinery which 
expression is defined to mean the equip- 
ment employed “for the processing of 
fextila fibre into yarn......%. The Act 
does not contain any definition of a 








and hence it has to be understood in it 
ordinary sense to mean “any fibre, o 
wool, silk, flax, cotton, nylon etc, spun 
into strands for weaving, knitting or 
making thread, [Websters New World 
Dictionary) A fibre in order to answer 
the description: of ‘yarn’ in the ordinary 
commercial sense must be a spun strand 
meant for use in weaving, knitting or 








S. No, Description of Textitles and 
. Textile Machinery 


T 2 


Fea 
3 





&. (a) Man-made cellulosic fibra cut fo 


staple length 


(>b] Man-made non-cellulosic fibre cul 


to staple length 


totean 


1 paisa per 2 kgs, manufactured, 
4 paise per kg, manufactured, 
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rope-making [Commr, of Sales Tax, U. P. 
v, Sarin Textila Mills, AIR 1975 SC 1262 
at p. 1263}, It is trua that yarn is manu= 
factured out of fibra but various opera- 
tions such as blending, carding, combing 
or hackling and spinning hava to ba per- 
formed for converting fibra into yarnı 
{See The New Encyclopaedia Britannica, 
15th Edition, Vol. 18, p. 173} ‘Yarn’ and 
‘fibre’ form differen? commercial commo- 
dities and wa are unable to accept tha 
argument of tha Iearned counsel for the 
respondents that ‘yarn’ as used in tha 
definition of ‘textiles’ in the Act includ~ 
ed any fibre, If was only when the defl- 
nition was amended by Act No, 51 of 
1973 that "fibra became included in ‘tex- 
tiles’, Tha burden to prove that the vis- 


cose stapla fibra manufactured in thë. 


petitioner’s staple fibre factories answer 
ed the description of yarn and so was 
embraced in the definition of ‘textiles’ 
was on the respondents. No material 
was placed before us and, except for a 
bare assertion, nothing in particular was 
stated in the return fo discharge the said 
burden. The leamed counsel for the 
respondents argued fhat this was a dis- 
puted question of fact and should not ba 
tried under Article 226. The learned 
counsel in this connection referred to a 
judgment of the Gujarat High Court in 
The Baroda Rayon Corporation Lid. v., 
Textile Committee, Spl. C. Appin. No, 597 
of 1969, D/- 18-11-1976, In the Guja- 
rat casa the petitioner was admittedly 
a manufacturer of rayon yarn and nof 
rayon fibra and tha argument was that 
rayon yarn did not fall within the defi- 
nition of ‘textiles’ as if was made of syn- 
thetic fibre or man-made fibre, This 
argument was repelled, However, at one 
place the learned Judges used the words 
‘yarn’ and ‘fibre’ interchangeably and it 
was this part of the judgment which was 
relied upon before us, In “our opinion, 
the judgment of the Gujarat High Court 
which deals with rayon yarn and holds 
that rayon falls within the definition of 
‘textiles’ is not of any assistance fo tha 
respondents, Simply. because the judg-~ 
ment at soma places loosely uses tha 
word fibra for yarn, 18 cannot be held 
that the definition as contained in tha 
Act makes no distinction between yarn 
and fibre. When thë respondents hava 
produced no material to show thai the 
petitioner's product falls within the de- 
scription of yarn, if is noft possible to say 
that thera is any serious dispute on a 
question of fact which cannot be tried’ 
‘under Article 226, For these. reasons, -wa 


hold that the viscose staple fibre manu- 
factured by the petitioner did not fall 
within the definition of ‘textiles’ as con- 
tained in the Act fill ist January 1975. 

5. Now Section I% of the Act which 
authorises the Textiles Committee fo in- 
speci and examine the quality of textiles 
and Section 12 which empowers the 
Committee to levy such fees as may be 
prescribed for inspection and examina- 
tion of textiles must be construed in the 
light of the definition of ‘textiles’ as con- 
tained in Section 2 (g) Tha power to 
levy fee for inspection and examination 
of textiles under Section 12 was not 
available in respect of the petitioner's 
product which did nog fall within the 
definition of textiles in Section 2 (g), till 
Ist January 1975. For the same reason, 
Rule 21 which empowered the Textiles 
Committee to levy and collect fee for 
inspection and examination of man~made 
cellulosic and non-cellulosic fibre cut to 
staple length at the rates mentioned in 
item 5 of the table forming parf of tha 
Rule was in excess of the rule-making 
power conferred by Section 22 read with 
Section 12 and could not be availed of 
against the petitioner, The learned coun- 
sel for the respondents argued that - as- 
suming that fibra was not included be- 
fore 4st January 1975 in tha definition 
of textiles, yef the fea fevied by Rule 21 
for inspection and examination of fibre 
was a fee for inspection of fextiles as 
defined, af the stage of manufacture of 
fibre. It is difficult fo accept this argu- 
ment, When textiles as defined in the 
Act before ast January 1975 did nof in- 
clude fibre, the fee for inspection and 
examination of textiles could only be 
for inspection and examination of tex- 
‘tiles as defined and not for inspection! 
and examination of fibre, The rule which 
provided for imposition of fee for in- 
spection of fibre when fibre was not in- 
cluded in the definition of textiles, went 
beyond the rule making power of the 
Central Government and was to that ex-| 
tent invalid, 

6. On the finding reached above that 
the petitioner’s product with which wa 
ara concerned in this petition, did not 
fall within the definition of textiles con- 
tained in Section 2 (g) fill 1st January 
1975, it has to be held that levy and col- 
lection of fee up to 3lst December 1974 
under S, 12 read with Rule 21 for its in- 
spection and examination were not au- 
thorised by Iaw and were invalid. 

7 As regards the argument that’ no- 








.. Special .penefit is conferfed onthe. petis. 
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tioner and that there is entire want of 
quid pro quo, it was not disputed. before 
us that at no stage tiil the return was 
filed any inspection and examination of 
the viscose staple fibre manufactured by 
the petitioner was ever undertaken by 
the respondents. The respondents’ con~ 
tention in the return is that the fee pay~ 
able under Section 12 and Rule 21 need 
not be correlated to every individual 
manufacturer and that the fee benefits 
the industry as a whole and, therefore, 
there is an element of quid pro quo. The 
respondents in this context have set ouf 
in para 4 of their affidavit the various 
inspections and other schemes undertaken 
by the Committee. Reference is therein 
made to a five year plan which contem- 
plates inspection of staple fibre meant 
for internal consumption, There are 
conflicting judgments of various High 
Courts on this point. The Madras High 
Court in South India Viscose Ltd. v, Tex- 
tiles Committee, (1973) 91 ITR 595 and 
the Kerala High Court in Travancore 
Rayons v, Textiles Committee, AIR. 1972 
Ker 278 have held that the imposition 
of fee on manufacturers of rayon yarn 
was invalid as no services were render 
ed to them by the Textiles Committes 
and the idea of serving the textile in= 
dustry as a whole could not support the 
levy when .no services were rendered to 
rayon yarn manufacturers, Contrary 
views were, however, taken by the Alla- 
habad, Gujarat and Andhra Pradesh High 
Courts [See J. K, Cotton Spinning & 
Weaving Mills Co, Ltd. v. Textiles Com- 
mittee, Spl Appeal No, 3 of 1972, D/=# 
24-10-1978, Baroda Rayon Corporation 
Ltd, v, Textiles Committee, Spl. C, Appin 
No. 597 of 1969, D/- 18-11-1976 and tha 
Srisilk Ltd. v. Textiles Committee, Writ 
Petn, No. 1094, of 1970, D/= 18-1-1972], We 
do not find it necessary to go into this 
question in this petition. Our finding 
that the levy of fee till 31st December 
1974 was invalid for the reason that vise 
cose staple fibre did not fall within tha 
definition of textiles till then, makes . if 
unnecessary to .examine whether any 
services were rendered to the petitioner 
or to the industry as a whole for supporta 
ing the levy. As regards the period from 
ist January 1975 onwards, the material 
on record is nof sufficient to decida the 
question as to the nature of services ren» 
dered. The petition was filed in Decem- 
ber 1969 and the last affidavit was filed 
in March 1972. The activities of the Com= 
mittee may have considerably ` widened 


by. now, Further, the. Amending -Act.51 . 


- -Gorelal. 
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of 1973, by inserting Section 5A, mada 
provision for a cess in the nature of duty 
of excisa in substitution of fee for in- 
spection and examination of textiles and 
Section 12 was also amended. The posi- 
tion existing after the amending Act was 
enforced is thus not quite clear. We, 
therefore, decline to go into the question 
of the validity of the fea for the period 
after 1st January 1975 in this petition. 

8. As regards the argument that the 
rules were not laid, we need only say, 
that the laying requirement as contain- 
ed in Section 22 (3) prescribes a negative 
procedure and is directory and non-lay- 
ing of the rules in Parliament did not 
prevent their coming into force, The 
point is directly covered against the peti- 
tioner by two decisions of tha Supreme 
Court and a Division Bench decision of 
this Court; [Sea Jan Mohd, v, State of 
Gujarat, AIR 1966 SC 385, Mathura Pra- 
sad v. Inspector General, Rly. Protec- 
tion Forca, 1974 MPLJ 373 and Atlas 
Cycle Industries Lid, v. Stata of Har- 
yana, AIR 1979 SC 1149], 

9. The petition is allowed, If is de- 
clared that the respondents were not 
‘entitled to levy and collect any fee from 
the petitioner for inspection and exam- 
ination of viscosa staple fibra under Sec- 
tion 12 of the Act or Rule 21 of the Rules 
up fo 3ist December 1974, Tha notice of 
demand dated Llth July 1969 is quashed, 
The respondent Committee is directed to 
refund fo the petitioner any such fee col= 
lected from it subject to this that this 
direction shall not cover any period be- 
yond threa years before the filing of the 
petition, There will be no order as to 


-costs, The security amount be refunded 


to the petitioner, 
Petition allowed, 
AIR 1989 MADHYA PRADESH 73 
(GWALIOR BENCH} 
A. R NAVKAR, I. 
Gorelal and another, Appellants v; 
‘Mulua, Respondent, 
Second Appeal No, 73 of 1975, Df- 
16-8-1979," | 
Civil P. C. (1908), S. 9f — Permission 
DE Advocate General under — Necessity 
=— Suit for permanent injunction against 
obstruction in village pathway and for 
removal of construction — Village path- 





"From order of Keshav Singh, Addl. Dist, 


J, Guna, Dj- 1-1-1975, 
LW/AX/G189/79/KND/SNV, «=... - 
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way not found to be a public road — No 
evidence to show that it is dedicated to 
public — Permission from Advocate Ge- 
neral to file suit not necessary. AIR 1968 
All 18 and AIR 1957 Andh Pra 44, Rel. 


on. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1968 All 18 5 
AIR 1957 Andh Pra 44 5 


N. K. Jain, for Appellants; Akhil Shri- 
vastava, for Respondent, 


JUDGMENT:— This is an appeal 
against the judgment and decree passed 
by the Additional District Judge, Guna 
in Civil Appeal No, 100-A/70, confirming 
the judgment and decree passed by Shri 
N. K. Jain, Civil Judge Class H, Guna in 
Civil Suit No, 62-A/65. 


2. The facts of the case, briefly stat- 
ed, are that the plaintiff-respondent fil- 
ed a suit for permanent injunction and 
demolition of a wall against the defen- 
dant/appellants, The plaintiff alleged 
that there was a partition between him 
and his brother Puran and in the share 
which fell to his brother, there was a 
door opening towards the eastern side 
which was used by him as a passage, but 
after partition, plaintiff opened a door 
on the northern side which opens to- 
wards the village pathway, It was alleg- 
ed that on 12-9-1965, the defendants con- 
structed in front of the door a Chabu< 
tara and thereby obstructed the way. 
The plaintiff also alleges that the door 
was used for taking his cattle as well as 
this was an access for him to the village 
pathway and as it was closed, he is suf- 
fering inconvenience, 


3. The defendants contested the suit, 
The fact of partition between the plain- 
tiff and his brother was denied, It was 
also said that the opening of the door on 
the northern side was illegal and that 
the land in front of the door was not a 
public path, but it belonged to the de- 
fendants, The defendants also asserted 
that the construction is already complet- 
ed and that construction is on their own 
land and as such, the plaintiff has no 
right to demolish it, It was also submit- 
ted that S 91 of the Code of Civil Pro« 
cedure is applicable to the present case 
and unless and until the permission of 
the Advocate General is taken for filing 
the suit, the suit itself is not competent, 

4. After taking evidence, the trial 
Court decreed the suit. There was an 
appeal. The appeal also met the same 
fate. This is a second appeal, 
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ð The first submission made before 
me was that the case is covered under 
Section 91 C.P.C. and as no permission 
was taken by the plaintiff from the Ad- 
vocate General, the suit is incompetent. 
I do not accept this proposition of the 
learned counsel. If the case is with res- 
pect to public nuisance or wrongful act 
affecting or likely to affect the public, 
then in a suit for declaration and injunc- 
tion permission from the Advocate Ge- 
neral is necessary. It is not a case of 
public nuisance or other wrongful acts 
affecting the public. In Sri Ram Singh v. 
Patti, AIR 1968 All 18, it was held as 
under:— 

“A village pathway is not a publie 
highway and no special damage need be 
proved in a suit for removal of an ob- 
struction to the former. Wrongful ob- 
struction by unauthorised construction 
amounts to infringements of the rights 
which the residents of the village enjoy- 
ed, and these infringements cause them 
special damage, 

Even if the plaintiff loosely described 

the passage as public pathway and even 
if the passage running through the vil- 
lage was considered as a part of the 
longer route extending beyond its pre- 
cincts it is so far as the village itself is 
concerned, only a village path, in which 
residents of the village and neighbour- 
hood are directly interested. The resi- 
dents of the village can claim special 
amenities not open to those others in 
respect of that part of the passage which 
ran from one end of the village to the 
other,” 
Similarly, I may refer to Ramabrahma 
Sastri v, Lakshminarasimham, AIR 1957 
Andh Pra 44. It also deals with a case 
of public nuisance, It is held in that case 
as under:—~ 

"A road is either publie or private. A 
road or a street whose user jis limited 
to the inhabitants of a particular village 
or people who visit them on business or 
otherwise is not a public road. A publie 
highway is dedicated not to a limited 
section of the public but for all subjects, 
that is to say, the public at large, A road 
running through a village is in one sense 
a village road but it may nevertheless 
be a highway if it has been dedicated to 
the public at large as in the case of trunk 
roads,” 

Therefore, relying on the observations in 
the above judgments and the section it- 
self, I think that Section 91 C.P.C, is not 
attracted in the present case, It is not a 
public road, Neither there is evidence to 
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show that this was dedicated to the pub- 
ic. Therefore, the objection of the learn- 
ed counsel cannot be accepted. 


6. Now coming to the evidence, I will 
see whether the finding of the trial Court, 
confirmed by the appellate Court is cor- 
rect or not. The first witness is Mulua, 
the plaintiff himself. He has stated re- 
garding the partition and the opening of 
the door and he has also said that in 
front of the door, there is a village path- 
way. He has also said in his statement 
that he uses this door for coming and go- 
ing for his family members and himself 
and also for the cattle. The evidence is 
supported by Mishrilal (P.W. 2), Ganga- 
ram (P.W. 3) and others, Even witnesses 
of defendants support the claim of the 
plaintiff. I will refer to the statement of 
Gorelal (D.W. 1) in which he has said 
that in front of the house of Mulua and 
Puran, there are houses of Bhujbal and 
Balwanta. On one side, there are houses 
of Balwanta and Bhujbal and on the 
other side, there are the houses of Na- 
thua and Puran and in between these 
houses, there is a village path. The vil- 
lage path runs from south to north. It 
takes a turn where the house of Man- 
singh is situated and further it goes to 
the houses of Gopi and others. The doors 
of the houses of Puran, Bhujbal and 
Mansingh open on the said way. Simi- 
larly, the doors of the houses of Gopi 
and Samrat also open on this way. Simi- 
lar is the statement of witness Biharilal 
who is D.W. 3 


7. But the clinching evidence is that 


of the Commissioner appointed by the 
Court Shri Kailash Babu, Advocate. He 
has inspected the spot and filed the 
sketch he has prepared, which is Ex. C/2, 


He was examined as a Court witness. 
That sketch clearly proves the case of 
the plaintiff. The objection taken by the 
learned counsel before me for the appel- 
lants was that in the sketch, it is not 
written as to what is the length of the 
alleged village pathway. But the sketch 
map of the spot was prepared in the 
presence of the parties and it is signed 
by both of them. They have not raised 
any objection when the spot was inspect- 
ed. Neither they have raised any objec- 
tion in the Court and from the evidence, 
as I have already referred above, there 
seems no doubt to me that the door of 
the plaintiff opens towards the pathway 
and he can reach the pathway from his 
house by the door in dispute. Therefore, 
looking to the evidence I feel that the 
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finding of the trial Court, which is con- 
firmed by the appellate Court is correct, 
The objections raised by the learned 
counsel regarding maintainability of the 
suit also I have rejected, 

8. The result, is that the appeal 
dismissed with costs, -Counsel’s 
Rs, 100 if certified, 


is 
fee 


Appeal dismissed, 
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Ramibai and another, Appellants v. 
Harchand and others, Respondents. 


Second Appeal No. 503 of 1978, D/- 
19-4-1979.* 


(A) Civil P. C. (1908), S. 100 and O. 14, 
R. 2 — Preliminary issue as to jurisdic- 
tion —— Decision of trial court that it has 
jurisdiction to try suit — Revision against 
order dismissed by High Court not on 
merits but on basis of allegations in 
plaint — There being no final decision of 
High Court, question of jurisdiction can 
be reopened in second appeal from the 
decree passed in suit. AIR 1977 SC 1011, 
Dist. (Paras 6, 7) 


(B) Civil P. C. (1908), S. 9 — Matters 
dealt with by Revenue Tribunal — Order 
of Revenue Tribunal recognising a right 
of way of defendant over plaintiff’s land 
on basis of custom and convenience — 
Jurisdiction of Civil Court to entertain 
suit to restrain defendant from using it 
is barred, 1971 MPLJ 893, Diss. in view 
of AIR 1970 Madh Pra 79 (DB). (Madhya 
Pradesh Land Revenue Code (20 of 1959), 
Ss. 131 and 257 — Interpretation of). 


The language of S. 257 M. P. Land Re- 
venue Code clearly provides that where 
it is provided in this Code that a parti- 
cular question should be determined by a 
revenue tribunal, the Civil Court cannot 
entertain a suit with regard to the same 
matter except if it is specifically provid- 
ed for. S, 131 clearly confers a right on 
a party to obtain an order pertaining to 
right of way on the basis as contemplat- 
ed in S. 131 and this could be granted by 
the Tahsildar who is a revenue officer, 
There is no provision either in S, 131 or 
in any other section in this Code which 
makes the decision of the revenue offi- 
cer under S, 131 subject to the decision 
of a civil court, Sub-sec, (2) of S. 131 


“Against order of G. Shukla, Ist Addl, 
Dist. J. Mandsaur, D/- 30-10-1978. 
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clearly confers a right on any person to 
establish such right of easement in a 
civil court in spite of an order passed by 
the revenus tribunal under S. 131. This 
therefore clearly saves the right of a 
party to establish the common law right 
under the Easements Act which otherwisa 
also is available to him; and this sube 
section therefore cannot be interpreted 
fo mean that the decision of the revenue 
fribunal under S. 131 is subject to a de- 
cision by a civil court, AIR 1970 Madh 
Pra 79 and Civ, Rev. No, 496 of 1971, D/- 
H3-11-1972 (Madh. Pra, Ind. B,J, Rel, on; 
1971 MPLJ 893, Diss, in view of AIR 
1970 Madh Pra 79 (DB). (Para 8) 

Where the order of Revenue Tribunal 
recognising the right of way of the defen- 
dant to pass through the plaintiffs land 
was based on custom coupled with con- 
venience, the order clearly falls within 
the first part of S. 131 and a suit by the 
plaintiff for an injunction to restrain the 
defendant from using the right of way 
cannot be entertained by Civil Court in 
view of the bar under S, 257 read with 
S, 131 especially when if is not proved 
that the revenue tribunals have acted 
beyond their jurisdiction or have acted 
not in compliance with the -principles of 


natural justice, (Para 10) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1011 4,7 


(1972) Civil Revn, No. 496 of 1971, D/e« 
13-11-1972 (Madh, Pra, Ind, Bj, Ram 


Lal v. Hiralal 5, 9 
1971 MPLJ 893 5, 10 
AIR 1970 Madh Pra 7 5, 9 


S. D. Sanghi and B, L Pavecha, for 
Appellants; P. K., Saxena, for Respon- 
dents, 


JUDGMENT:— This second appeal has 
been filed py the appellants against the 
fudgment and decree passed by Civil 
Fudge Class II Narayangarh and main- 
tained on appeal by the Additional Dis- 
frict Judge, Mandsaur, 

2. The appellant-defendants submif- 
fed an application before the ‘Tehsildar 
Malhargarh under S, 131 of the Madhya 
` Pradesh Land Revenue Code (hereinafter 
referred to as ‘the Land Revenue Code’) 
for a right of way to approach the agri- 
cultural lands in their possession, The 
Tehsildar, after examining the evidence 
and also visiting the spot and hearing the 
parties, by his order dated 30-3-1966 al- 
lowed the application of the appellants 
and granted them way through the lands 
of the plaintiff-respondents, ‘This order 


passed by the Tehsildar was ultimately. 


ALR. “e 


affirmed by the Board of Revenue, There~ 
after the respondents filed the present 
suit seeking an injunction restraining 
the appellants from using the right of 
way granted by the revenue tribunals, 
It was alleged in the plaint that this 
right has been conferred on the basis 
of easement, The appellant-defendants 
in their written statement raised the 
question of jurisdiction of the civil court 
to entertain such a suit and the learned 
Judge framed issues and freated the 
issue of jurisdiction as preliminary issue 
and disposed it of by holding that the 
civil court had jurisdiction to entertain 
the suit, Against this a revision petition 
was filed in this Court and by orders of 
this Court dated 24-3-1975 the revision 


-petition filed by the appellants was dis- 


missed, Thereafter the suit was tried on 
merits and has been decreed and the de~ 
cree has been affirmed on appeal, Hence 
the present second appeal has been filed 
by the appellants, 

3. Learned counsel for the appel- 
lants contended that under S. 131 of the 
Land Revenue Code the order passed by 
the revenue tribunals conferred a right 
of way as based on custom and conveni- 
ence, The order passed by the Tehsildar 
is not at all based on any easementary: 
rights, It was therefore contended that 
such a right granted under sub-sec, (1) 
of S. 131 of the Code cannot be challeng< 
ed in a civil suif except on the ground 
of want of jurisdiction or on the ground 
of the decision having been obtained 
arbitrarily without following the judicial 
procedure, It was therefore contended 
that the suit itself was not competent as 
the civil Court had no jurisdiction to 
entertain the suit. Consequently learned 
counsel contended that the decree passed 
against the appellants deserves to be sef 
aside, . 

4. Learned counsel for the respon« 
dents, on the other hand, contended that 
the question of jurisdiction was treated 
as preliminary issue and decided by the 
trial Court in favour of the plaintiff-ree 
spondents, Against that order of the trial 
Court a revision petition was filed and 
this Court rejected the revision petition 
thereby maintaining the order passed by 
the trial Court holding that Civil Court 
had jurisdiction to entertain the suit 
According to learned counsel this ques- 
tion having been decided in the revision 
petition cannot now be reopened at the 
appellate stage as so far as this Court is 
concerned the judgment of this Court in 
revision is binding and the appellants 
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cannot now reagifate the question, In 
support of this contention learned coun= 
sel placed reliance on Jasraj v. Hemraj, 
AIR 1977 SC 1011, 


õ& Learned counsel for the appellants 
kontended that although the trial Couri 
had framed a preliminary issue and de- 
cided the question of furisdiction, buf 
when the revision was heard and decid- 
wd by this Court the Iearned Judge hear- 
ing the revision specifically observed in 
his order that the question of jurisdic- 
tion prima facia has fo be determined on 
the averments in the plaint and the judg- 
ment of this Court in the revision clear- 
ly goes to show that the learned Judge 
did not go into the question on merits 
but felt that the suit could not be thrown 
out on the plaint averments themselves 
and therefore dismissed the revision pe- 
tition. He therefore contended that the 
question of jurisdiction not having been 
decided by the learned Judge hearing 
the revision on merits if could not be 
gaid that the question has been decided 
by this Court and the appellants there- 
fore cannot be stopped from raising that 
question in this appeal. Learned counsel 
contended that the consistent view of 
this Court about the interpretation of 


Section 131 of the Land Revenue Code ` 


is as has been held in Ramlal v. Hiralal, 
Civil Revn, No, 496 of 1971, D/- 13-11- 
1972 (Madh. Pra. Ind, Rj and in the Di- 
vision Bench judgment: reported in 
Nathuram v. Siyasharan, AIR 1970 MP 
79, However, it was contended that in 
Ehe Division Bench judgment the obser- 
vations go a little wider than the langu-~ 
age of sub-section (2) of Section 131 of 
the Land Revenue Code, Learned coun- 
sel for the respondents, on the other 
hand, contended that the view faken in 
Mahant Gopidas v, Ramkrishna Pande, 
1971 MPLJ 893, clearly decides that Civil 
Court will have jurisdiction to entertain 
a suit challenging the decision of the 
revenue tribunals under Section 131 of 
the Land Revenue Code and according to 
learned counsel if was in view of this 
decision that the learned Judge disposed 
of the revision by dismissing if, 


6. ‘The learned trial Court framed an 


issue about jurisdiction and treating it. 


as. a preliminary issue decided it holding 
that the civil court has furisdiction to 
entertain the suit, If is also clear  fhaf 
in the plaint if was alleged that the order 
of the revenue tribunals was obtained 
on the allegation of easement right, In 


ihe written statement. custom, convenis 


“ Ramibai v. -Harchand: © ~ :: 
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ence and easement, all the three were 
alleged as the grounds for obtaining the 
order, When the matter came up before 
this Court in revision petition the learn- 
ed Judge deciding the revision (Civil Re- 
vision No, 369 of 1874} by his order dated 
24-3-1975 observed; 

“If is no doubt true that the Civil 
Court can set aside an order of a special 
tribunal only in certain circumstances 
but when the plaint alleges any of those 
circumstances the suit is triable by a 
civil court, At this stage it is nof neces- 
sary to say any thing further on this 
question since the only question is whe- 
ther on the plaint averments the suit is 
friable by a civil court 
This clearly indicates that the 
Judge applied his mind only to the plaint 
averments and felt that in this view o 
the matter the civil court had jurisdi 
tion fo try the suit, It is apparent fro 
the order that the learned Judge did not 
go into the merits of the question to de- 
termine as to whether the civil co 
could grant a decree as prayed for, Unde 
these circumstances, therefore, if cannot 













the suit could be tried by a civil co 
In fact, tha judgment of tha Iearne 
Judge does not show any consideratio 
of the merits of the matter and the o 
servations quoted dbove clearly go to 
show that the learned Judge felt that 
at that stage it was nof necessary fo gi 
into the merits, He only meant that the 
merits can be gone into at appropriate 
occasion and the appropriate occasion 
could only be when the matter comes up 
in appeal after the decision by. the trial 
Court on the suit itself, 


7. Learned counsel for the respon- 
dents placed reliance on the decision re~ 
ported in AIR 1977 SC 1011 (supra), In 
that decision their Lordships observed: 


“Be that as it may, in an appeal against 
the High Court’s finding, the Supreme 
Court is not bound by what the High 
Court might have held in its remand 
order, It is true that a subordinate court 
is bound by the direction of the High 
Court, It is equally true that the same 
High Court, hearing the matter on a 
second occasion or any other court of 
co-ordinate authority hearing the mata 
Eer cannot discard the earlier holding, 
but a finding in a remand order cannot 
bind a higher Court when. a comes up 
in appeal before it,” 
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These observations clearly go to show 
that if the High Court on an earlier occa- 
sion has considered a question and de- 
cided it, then the High Court hearing 
the matter on a second occasion cannot 
‘reconsider the decision as the earlier 
decision is binding, But, as stated above, 
in the present case in the earlier decision 
in Civil Revision No, 369 of 1974 this 
Court did not decide the question itself 
‘but as it appears from the observations 
made in the order it left the matter open, 
Consequently, this Supreme Court deci- 
sion is of no assistance to the respon- 
dents, 


8 S. 131 of the Land Revenue Code 
provides: 


“131. (1) In the event of a dispute aris- 
ing as to the route by which a cultiva- 
tor shall have access to his fields or to 
the waste or pasture lands of the vil- 
lage, otherwise than by the recognised 
roads, paths or common land, including 
those lands and paths recorded in the 
village Wajib-ul-arz prepared under Sec- 
tion 242 or as to the source from or 
course by which he may avail himself of 
water, a Tahsildar may, after local en- 
quiry decide the matter with reference 
to the previous custom in each case and 
with due regard to the conveniences of 
all the parties concerned. 


_(2) No order passed under this section 
shall debar any person from establish- 
ing such rights of easement as he may 
claim by a civil suit.” 

This section clearly contemplates an 
order by the revenue tribunal conferring 
a right of way to a person based on cus- 
tom or practice and convenience. Sec- 
tion 257 of the Land Revenue Code pro- 
vides: 


"257. Except as otherwise provided in 
fhis Code, or in any other enactment for 
the time being in force, no Civil Court 
shall entertain any suit instituted or ap- 
plication made to obtain a decision or 
order on any matter which the State 
Government, the Board, or any Revenue 
Officer is, by this Code, empowered to 
determine, decide or dispose of, and in 
particular and without prejudice to the 
generality of this provision, no Civil 
Court shall exercise jurisdiction over 
any of the following maitters......” 

The words ‘no Civil Court shall enter- 
tain any suit instituted or application 
made to obtain a decision or order on 
any matter which the State Government, 
the Board or any Revenue Officer is, by 
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this Code empowered fo determine’ 
clearly lay down that where it is provid- 
ed in this Code that a particular ques= 
tion should be determined by a revenue 
tribunal, the Civil Court cannot enter- 
fain a suit with regard to the same mat- 
ter except if it is specifically provided 
for, S. 131 clearly confers a right on a 
party to obtain an order pertaining to 
right of way on the basis as contemplat- 
ed in S, 131 and this could be granted 
by the Tehsildar who is a revenue offi- 
cer, There is no provision either in Sec- 
tion 131 or in any other section in this 
Code which makes the decision of the 
revenue officer under Section 131 subject 
to the decision of a Civil Court, Appa . 
rently therefore, the question once de=- 
cided by a revenue tribunal under S. 131 
could not be reopened in a Civil Court 
except as provided for in sub-sec, (2) of 
S. 131. Sub-sec, (2) of S, 181 clearly 
refers to a party who wants fo establish 
his right of easement, Sub-sec, (2) of 
Sec. 131 clearly confers a right on any 
person to establish such right of ease- 
ment in a Civil Court in spite of an order 
passed by the revenue tribunal under 
S, 131 of the Code, This therefore clear- 
ly saves the right of a party to establish 
the common law right under the Ease- 
ment Act which otherwise also is avail- 
able to him; and this sub-section there- 
fore cannot be interpreted to mean that 
the decision of the revenue tribunal un- 
der S. 131 is subject to a decision by a 
Civil Court. 

9. A Division Bench of this Court in 
AIR 1970 Madh Pra 79 (supra) has con- 
sidered this question; but while inter- 
preting ‘any person’ in sub-sec, (2) of 
S. 131 has held that ‘any person’ in sub- 
sec, (2) will include either plaintiff or 
defendant, although the language of sub= 
sec, (2) clearly indicates that the person 
only means a person who wants to estab- 
lish a right of way on the basis of ease- 
ment. But so far as S. 131 (1) is concern= 
ed, the Division Bench has clearly held 
that the jurisdiction of the Civil Court 
is barred once the revenue tribunals 
confer a right under this section on the 
ground of practice or convenience, Ace 
cording to the view taken by the Divi- 
sion Bench it is only in eases where a 
right on the basis of easement is agitat- 
ed that the jurisdiction of the Civil 
Court is saved and according to this view 
it is saved for both the parties, In Civil 
Revision No. 496 of 1971 (supraj this 
Court held that once an order is passed 
under S, 131 (1) on the basis of custom 
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or convenience the Civil Court will have 
no jurisdiction to entertain a suit except 
if it is contended that the revenue tribu- 
nals have acted beyond their jurisdic« 
tion or have acted -not in compliance 
with the principles of natural justice, 


10. Learned ‘counsel for the respon- 


dents also referred to a decision by a 


Single Judge of this Court reported in 
1971 MPLJ 893 (supra) where it has been 
held that in view of the fact that in Sec- 
tion 257 of the Land Revenue Code 
where various provisions have been spe~ 
cifically mentioned, as S. 131 has not 
been mentioned, the jurisdiction of the 
Civil Court is not barred, It appears that 
in view of the Division Bench decision 
this view cannot be accepted, So far as 
the present case is concerned, the order 
passed by the revenue tribunal clearly 
goes to show that right of way has been 
conferred on the appellant~defendants 
on the basis of old custom, Le., practica 
and convenience, No question of ease- 
ment has at all been considered or de- 
cided by the revenue tribunals although 
in the pleadings in the civil suit the 
plaintiffs alleged that the decision is 
based on the basis of easementary rights, 
apparently to bring the matter within 
- the jurisdiction of the Civil Court. But 
in the written-statement the defendant- 
appellants initially alleged that the order 
of the revenue tribunals was based on 
the basis of custom, convenience and 
also easementary rights and this phrase 
ultimately has been deleted by an am- 
endment. But on what basis the revenue 
tribunals have determined the question 
cannot be decided on the basis of what 
the parties allege but can be decided on 
the basis of what the revenue tribunals 
have held. And it cannot be disputed 
that the order passed by the revenue tri- 
bunals clearly indicates that they hava 
only considered the question of custom 
coupled with convenience and the right 
of way having been based on that ques- 
tion the order clearly falls within Ist 
part of S. 131 of the Land Revenue Code, 
It is not proved that the revenue tribu- 
nals have acted beyond their jurisdiction 
or have acted not in - compliance with 
the principles of natural justice, § The 
only question that appears to have been 
raised is that the revenue tribunals have 
conferred the right on the basis of ease- 
ment; but that has been held as not cors 
rect. The revenue tribunals have clearly 
determined the question on the hasis of 
convenience and custom and even in 
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that view of the matter the Division 
Bench decision does not come to the 
rescue of the plaintiffs, The observations 
made by the Division Bench contem- 
plate a suit by either party if the matter 
has been decided on the basis of ease- 
mentary rights, As in the present case 
the question of easementary right was 
not at all before the revenue tribunals 
and the decision is not based on the 
right of easement, consequently, even on 
the basis of the observations of the Di- 
vision Bench the suit cannot be held to 
be within the jurisdiction of the Civil 
Court. 

11. Apparently therefore, the suit 
filed by the plaintiff-respondents is a suit 
which could not be entertained by a 
Civil Court. Consequently, the appeal 
is allowed, The judgment and decree 
passed by both the Courts below are set 
aside, and the suit filed by the respon- 
dent-plaintiffs is dismissed with costs, 
The appellants shali also be entitled to 
costs of this appeal. Counsel fee as per 
schedule, if certified, 

Appeal allowed. 





AIR 1980 MADHYA PRADESH 79 


(INDORE BENCH) 
G. L. OZA AND P, D, MULYE, JJ, 
Kishore Gupta, Petitioner v. Municipal 
Corporation, Indore and another, Re- 
spondents. 


Misc. Petns, Nos, 87, 83, 39 and 100 of 
1973, Dj- 30-3-1979, 


(A) Indore Municipal Act (1909), Ss. 29 
and 84 — Bye-laws under S. 84 (1) (a) — 
Bye-laws 1 and 5 ~- Applicability —— Per- 
mission to put up public advertisements 
on payment of license fees — Commis- 
sioner cannot change rates prescribed by 
Bye-laws. 


Bye-law 1 clearly indicates that these 
bye-laws provide for permission for put- 
ting up advertisements on the municipal 
property, culverts, lamp-posts, buildings 
etc, and the proviso makes -it further 
clear that if the Municipality is unable 
to provide boards, it may permit the 
boards to be put up as approved. Item II 
at the end of these bye-laws which pro- 
vides for rates also clearly indicates that 
these rates under this clause have been 
provided for boards belonging to the ap- 
plicants, Hence, it is not correct to say 
that these bye-laws do not apply to the 
cases of the petitioners as they put up 
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their own -boards on. stands erected by 
them, (Para 7) 
Under S. 29 the Commissioner could 
charge licence fees for the public adver~ 
fisements but the fees could only be pro- 
vided for under the bye-laws, The words 
‘sanctioned by the Municipal Council’ 
cannot be interpreted to mean that the 
Municipal Council could without modi- 
fying the bye-laws, change the rates to 
charged, (Para 8} 
(B) M. P. Municipal Corporation Act 
(23 of 1956), S. 366 (3) —- Licence fees — 
Power of Commissioner to charge — Ex- 
tent of. 


S. 366 (3) of the M. P. Act indicates 
that where any fee is prescribed under 
the Act or under the bye-law that fee 
will be charged for granting licence or 
permission; and if it is not so fixed under 
the Act or bye-law, then alone the fee 
can be fixed by the Commissioner. The 
bye-laws framed by the . Holkar State 
under the Indora Act of 1909 prescribed 
the necessary fees and are still in force, 
the Commissioner has no authority to 
fix any other fee except what is provide 
ed under those bye-laws, (Para 9) 

(C) M. P. Municipal Corporation Act 
(23 of 1956), Ss. 322, 323 and 366 — Sec- 
tions 322 and 323 will not apply te 
hoardings for advertisements —. Even 
assuming they apply, licence fees would 
be governed by S. 366. (Para 10) 

(D) Constitution of India, Art. 226 — 
Interim order for stay of further pro- 
ceedings on condition of deposit — High 
Court while deciding petition finally 
holding condition to be not in accord- 
ance with law — Petition cannot be 


thrown out because petitioner has not 
deposited the amount, (Para 13) 
(Œ) Constitution of India, Art. 226 — 


Petitioners licensees on payment of fees 
prescribed by bye-laws — Executive 
order of Administrator of Corporation 
directing auction of licence by tenders 
= Infringement of statutory right — 
Order set aside. 

The petitioners under Art, 226 were 
licensees from the Municipal Corpora- 
tion of Indore and had been permitted 
by it to put up their own hoardings for 
putting up advertisement boards on pay- 
ment of fees as prescribed under the 
bye-laws framed by the former Holkar 
State under the Indora Municipal Act, 
1909. These bye-laws. were still in forca 
as they were neither repealed nor chang- 
ed even after the coming into force of 
' M. P: Municipal: Corporation . Act (23 of 
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1955), By the impugned order dated 9-1- 
1973 the Administrator of the Municipal 
Corporation directed that henceforth 
these boards will be given on auction 
and the order of the Mal Padadhikari 
dated 12-4~1973 prescribed that the auc- 
tion will be by tenders (quotations) to 
be submitted in writing by persons in- 
tending to put the advertisements on 
their own hoardings at the places per- 
mitted by the Corporation, These two 
orders were challenged by the petition= 
ers as being without any authority, 


Held: By the impugned order the Ad- 
ministrator of the Municipal Corporation 
has directed that only those applications 
will be considered which offer quotations 
and the highest offer may be accepted 
for grant of licence, This additional pay- 
ment of the amount for grant of permise 
sion is not provided for in the bye-laws, 
The bye-laws have not been modified 


‘and the Administrator by administrative 


order could not impose some additional 
conditions which are not justified under 
the bye-laws, The petitioners -have a 
right to get their cases considered in ac- 
cordance with the bye-laws, According 
to the order of the Administrator, if tha 
petitioners do not offer as desired by tha 
impugned order, the applications may 
not be considered on that short ground 
alone, Thus, although the petitioners 
have no right to get a permission, buf 
under the bye-laws they have a right to 
get a permission if they pay in accord= 
ance with the rates provided in the bye- 
laws themselves, And this right of the 
petitioners is a statutory right as the 
bye-laws have the force of law, By tha 
impugned order passed by the Admin- 
istrator of the Corporation this right of 
the petitioner is infringed and the peti- 
tioners therefore are entitled to come to 
this Court under Article 226 of the Con« 
stitution, AIR 1952 Mad 834, Dist. 


(Para 11) 
Cases Referred: Chronological Paras 
AIR 1952 Mad 834 12 


A, M., Mathur and S, D, Sanghi, for 
Petitioner; B, P, Jhanjariya, for Respon- 
dents, 

OZA, J.:— This petition and Misc, Pes 
fitions Nos. 83, 89 and 100 of 1973, have 
been filed by the respective petitioners 
challenging two orders, in this petition, 
one bearing No, 1208 dated 9-1-1973 issu- 
ed by the Administrator, Indore Munici- 
pal Corporation, and the second “dated 
19-4-1973 issued by the Mal Padadhi- 
kari of the Indore Municipal Corporation, : 
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2. According to the petitioners, they 


have been permitted by the Municipal 
Corporation under bye-laws regulating 
Public Advertisements etc., framed by 


the State Government dated 19th De- 
cember 1944 under the Indore Municipal 
Act to put up their own hoardings for 
putting up advertisement boards and 
they were permitted to do it on payment 
of charges as prescribed under those 
bye-laws framed under the Indore Muni- 
cipal Act. By the impugned order dated 
9-1-1973 the Administrator of the Muni- 
cipal Corporation directed that hence- 
forth those boards will be given on auc- 
tion and the order of the Mal Padadhi- 
kari dated 12-4-1973 prescribed that the 
auction will be by tenders (quotations) 
to be submitted in writing by persons 
intending to put the advertisements on 
their own hoardings at the places per- 
mitted by the Corporation. 

3. It is contended by the petitioners 
that these bye-laws were framed under 
the Indore Municipal Act by the State 
Government and by these bye-laws the 
fees haVe been prescribed which are be- 
ing charged up to the date of filing of 
these petitions. The order of the Ad- 
ministrator dated 9-1-1973 amounts to 
repealing of these bye-laws but the Ad- 
ministrator in law had no authority to 
repeal the old bye-laws and frame new 
ones as the procedure for framing of 
bye-laws has been provided for under 
the Madhya Pradesh Municipal Corpo- 
ration Act, 1956 (hereinafter referred to 
as the ‘Madhya Pradesh Act’) in Sec- 
tions 427, 428 and 429; and as this has 
not been done the old bye-laws continu- 
ed in force and this order issued by the 
Administrator is without any authority. 

4. It was also contended that any tax 
on advertisements could only be levied 
` by the Corporation in accordance with 
Section 132 of the Madhya Pradesh Act 
and after following the procedure pre- 
scribed under that section and the fol- 
lowing sections. That has not been done 
and therefore the Administrator could 
not by an administrative order prescribe 
conditions contrary to the bye-laws for 
allotting the hoardings for advertise- 
ments. It was also contended in one of 
the petitions that the Corporation is not 
in existence and an Administrator is con- 
tinuing and in the scheme of the Act the 
Administrator could not continue ad infi- 
nitum and thus the Administrator has no 
jurisdiction to function on behalf of the 
Corporation. . 
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5. Learned counsel appearing for the 


Indore Municipality 


‘Indore Municipal Corporation conceded 


that the bye-laws framed by the State 
under the Indore Municipal Act, 1909 
(hereinafter referred to as ‘the. Indore 
Act’) are still in force and they have not 
been repealed. But it was contended that 
in these bye-laws, bye-law No. 5 pro- 
vides that fees shall be charged accord~ 
ing to the schedule of rates sanctioned 
from time to time by the Municipal 
Council; and it was therefore contended 
that the Municipal Council, i.e., now the 
Municipal Corporation, is authorized to 
prescribe rates; and in absence of the 
Corporation, the Administrator had the 
authority under these bye-laws to pre- 
scribe new rates. Thus the order passed 
by the Administrator is in accordance 
with these bye-laws. It is not disputed 
that the bye-laws are still in force and 
that no new bye-laws under Section 427 
of the Madhya Pradesh Act have been 
framed. It was further contended that 
in fact the rates are not being changed 
but only the manner of allotment has 
been prescribed by the Administrator 
and this according to learned counsel 
could be done while exercising powers 
under Section 322 or 323 of the Madhya 
Pradesh Act. 

6. It is therefore not in dispute that 
the bye-laws framed by the Holkar 
State exercising powers under S. 84 (1) 
(a) of the Indore Act are still in force 
and they have not been: repealed. It is 
also not in dispute that these bye-laws 
provide for permission to be granted for 
fixing or putting up advertisements on 
the municipal property, across the lane, 
or on hoardings, or hoardings of the ap- 
plicants themselves. An attempt was 
that these bye-laws 
only apply to cases where advertise- 
ments are put up on the municipal pro- 
perty and do not apply to cases where 
the applicants themselves put up their 
hoardings for putting up advertisements 
although the rates prescribed under these 
bye-laws under heading II themselves 
clearly indicate that these bye-laws pro- 
vide for advertisements being put up on 
hoardings belonging to’ the applicants’ 
themselves. 


7. It is clear from these bye-laws 


. that they were framed by the State Gov- 


ernment exercising powers under Sec- 
tion 84 (1) (a) of the Indore Act. Bye- 


„law No. 1 (Annexure ‘A’) runs: 


“1. No person shall, without the per- 


„mission in writing of the Municipal Com- 
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missioner, stick, fix or hang or cause to 
be stuck, fixed or hung, bills, posters, 
advertisement, notices etc., of any kind 
upon any well, culvert, tree, lamp-post 
or any Municipal or State building or 
other property except on terms men- 
tioned below. 


Provided that where by reason of un- 

usual size or any other cause the Muni- 
cipality is unable to provide the boards 
it shall be competent for the Municipal 
Commissioner to permit the same on any 
other boards approved by him.” 
This bye-law clearly indicates that these 
bye-laws provide for permission for put- 
ting up advertisements on the municipal 
property, culverts, lamp-posts, build~ 
ings etc., and the proviso makes it fur- 
ther clear that if the Municipality is 
unable to provide boards, it may permit 
the boards to be put up as approved, 
Item II at the end of these bye-laws 
which provides for rates also clearly in- 
dicates that these rates under this clause 
have been provided for boards belonging 
to the applicants. Thus this clearly goes 
to show that the contention advanced 
by learned counsel that these bye-laws 
do not apply to the cases of the peti« 
tioners as they put up their own boards 
on stands erected by them is without 
any substance. These bye-laws clearly 
apply to the petitioner’s cases; and it is 
not disputed that up to the time the im- 
pugned order was issued by the Admin- 
istrator the petitioners were being charg 
ed in accordance with the rates provid- 
ed in these bye-laws. 


8. Section 84 (1) (a) of the Indore 
Act authorizes the Government to frame 
bye-laws for this purpose and it is’ in 
exercise of these powers that the State 
Government framed these bye-laws and 
it is not disputed that they have not 
been repealed and are still in force. Sec- 
tion 29 of the Indore Municipal Act 
runs: 


“29. (1) Where any licence is granted 
under this Act, or where permission is 
given for making any temporary erection 
or for putting up any projection or for 
the temporary occupation of any street, 
the Commissioner may charge a fee for 
such licence or permission. 

(2) The Commissioner may also charge 
such fees as may be fixed by bye-laws 
made under Section 84 for the use of 
any places being Municipal property.” 
This section clearly enacts that permis~ 
sion may be granted, or a licence may 
be granted, by the Commissioner for 
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putting up projections or temporary 
erection on any street. Sub-section (2) 
of this section provides that the Com- 
missioner, when permits, may charge 
fees; but the fees have to be fixed by 
bye-laws made under Section 84. It is 
therefore clear that under Section 29 fees 
could be charged; but the fees could 
only be provided for under the bye-laws 
mia under Section 84. Bye-law No. 1 
reads: i 


“5. Advertisement fees shall be pay- 
able strictly in advance according to the 
schedule of rates sanctioned from time 
to time by the Municipal Council.” 


This bye-law provides: that the fees will 
be charged according to the schedule of 
rates sanctioned from time to time by 
the Municipal Council. It was contended 
that ‘sanctioned by the Municipal Coun- 
cil’? would indicate that the Municipal 
Council without modifying the bye-laws 
could change the rates to be charged, 
This argument cannot be accepted appa- 
rently because Section 29 specifically 
provided that the fees could be charged 
as may be prescribed in the bye-laws 
only. Section 29 does not empower the 
Municipal Council to prescribe the fees. 
Sub-section (2) of Section 29 specifically 
talks of bye-laws framed under Sec. 84; 
and Section 84 provides for the scheme 
of framing of bye-laws with regard to 
the various subjects. Section 84 (1) (a) 
provides for the bye-laws pertaining to 
these boards of advertisements. Thus it 
is clear that what Clause 5 of these bye- 
laws means is the rates that may be sanc- 
tioned by framing of appropriate bye- 
laws. It is also apparent that the rates 
provided in these bye-laws are part of the 
bye-laws themselves and it is not disput~ 
ed that these rates were prescribed as 
part of the bye-laws by the State Gov- 
ernment itself exercising powers under 
Section 84 (1) (a) of the Indore Act. It 
is therefore clear that in the scheme of 
the Indore Municipal Act the rates could 
only be prescribed by bye-laws framed 
under Section 84 and the Council could 
not prescribe different rates than what 
were prescribed by the bye-laws them- 
selves. It is also apparent that the Coun- 
cil by changing the rates will modify 
the bye-laws and that could not be done 
under the scheme of Section 84 of the 
Indore Act. 


9. Under the 
Section 366 provides 
permissions. Sub-section 
tion provides: 


Madhya Pradesh Act, 
for licences and 
(3) of this sec- 
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"366 (3). Except when it is otherwise 

expressly provided in this Act or in any 
rule or bye-law made thereunder, a fee 
for every such licence or written permis- 
sion may be charged at such rate as 
may be fixed by the Commissioner and 
such fee shall be payable by the person 
to whom the licence is granted.” 
This sub-section clearly indicates that 
where any fee is prescribed under the 
Act or under the bye-law that fee will 
be charged for granting licence or per- 
mission; and if it is not so fixed under 
the Act or bye-law, then alone the fee 
can be fixed by the Commissioner. As 
it is clear that the bye-laws framed by 
the Holkar State under the Indore Act 
prescribed the necessary fees and are 
still in force, therefore, the Commis- 
sioner has no authority to fix any other 
fee except what is provided under those 
bye-laws. 

10. It was contended by learned coun- 

sel for the Corporation that the case of 
the petitioners will fall under Sec. 322 
or 323 of the Madhya Pradesh Act as ac- 
cording to him he frankly conceded that 
it is not a tax levied under S. 132 of the 
Madhya Pradesh Act on advertisements 
and he also frankly conceded that there- 
fore the procedure prescribed for levy 
of such tax has not been followed. Sec- 
tion 322 of the Madhya Pradesh Act proe 
vides: 
_ “329. (1) No person shall, except with 
the permission of the Commissioner and 
in accordance with such conditions in- 
cluding the payment of rent as he may 
impose either generally or specially in 
that behalf place or deposit upon any 
street, public place or drain, well or 
channel therein, any stall, chair, bench, 
box, ladder, bale, tray, goods, vehicle, 
or other things and the Commissioner 
may without giving notice remove any 
such stall, chair, bench, ‘box, ladder, 
tray, goods or vehicle or other things 
or may in lieu of such removal collect 
such rent for the use of the land as he 
may impose.” 


(2) Any property removed under sub- 
section (1) may be disposed of and any 
charges incurred for the removal, cus- 
tody and disposal thereof, may be° re- 
covered in the manner prescribed by 
bye-laws.” 

Even if this provision or the provision 
in Section 323 is considered, it indicates 
that the Commissioner may on condi- 
tions grant a permission or licence on 
payment of such rent as he may pre- 
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scribe. It could not be doubted that the 
fee for permission or licence even under 
this provision, i.e. Section 322, would 
be governed by the provisions of Sec- 
tion 366 and therefore if the fees were 
provided under the bye-laws, the Com- 
missioner could not prescribe any fees 
different than what has been provided 
for in the bye-laws themselves, although a 
reading of Sections 322 and 323 appa- 
rently indicates that to those cases of 
hoardings for advertisements these pro- 
visions will not be applicable. It is not 
in dispute that no bye-laws have been 
framed under Section 427 of the Madhya 
Pradesh Act to substitute or repeal the 
bye-laws framed under the Indore Act. 

11. Learned counsel for the respon- 
dent Corporation contended that there is 
no right which the petitioners can claim 
and the protection of which is sought by 
these petitions because according to 
learned counsel, the petitioners are 
granted a licence for a fixed period and 
the respondent is free not to grant a li- 


‘cence any further and petitioners cannot 


claim that they are entitled to a fresh 
licence for a fresh period. It is not in 
dispute that the permission granted to 
the petitioners is in the nature of a li- 
cence; but as discussed earlier these per- 
missions are granted in accordance with 
the bye-laws framed under the Indore 
Act by the Holkar State on conditions of 
payment laid down in the bye-laws 
themselves. By the impugned order the 
Administrator of the Municipal Corpora- 
tion has directed that only those appli- 
cations will be considered which offer'| ` 
quotations and the highest offer may be 
accepted for grant of licence. This addi- 
tional payment of the amount for grant 
of permission is not provided for in the 
bye-laws. It is also clear that the bye- 
laws have not been modified and it is 
also clear that the Administrator by ad- 
ministrative order could not impose some 
additional conditions which are not justi- 
fied under the bye-laws. Thus, the peti- 
tioners have a right to get their cases 
considered in accordance with the bye- 
laws. According to the order of the Ad- 
ministrator, if the petitioners do not offer 
as desired by the impugned order, the 
applications may not be considered on 
that short ground alone. Thus, although 
the petitioners have no right to get a 
permission, but under the bye-laws they 
have a right to get a permission if they 
pay in accordance with the rates provid- 
ed in the bye-laws themselves. And this 
right of the petitioners is a statutory 
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laws have the force of law. By the im- 
Jpugned order passed by the Administra- 
tor of the Corporation this right of the 
petitioners is infringed and the peti- 
tioners therefore are entitled to come to 
this Court under Article 226 of the Con- 
stitution, i 

12. Learned counsel for the respon- 
dent-Corporation placed reliance on a 
decision reported in re V. Nagalingam 
Servai, AIR 1952 Mad 834. According to 
learned counsel the facts are also simi- 
lar. In that decision the petitioners who 
were vending various articles on the 
platform at Madurai Junction under 
permission granted by the South Indian 
Railway Company Ltd., were stopped 
from vending as the railway was taken 
over by the Government and the Gov- 
ernment wanted to introduce a new 
policy about vending on the platforms. 
And it is in this context that the learned 


Judges of the Madras High Court felt 


that there is no fundamental right of 
the petitioner which is affected. This 
judgment clearly shows that there was 
no rule or bye-law having the force of 
law under which these licences were 
granted to these vendors and there is 
nothing in the judgment to indicate that 
this law was still in force and still the 
railway authorities wanted not to grant 
licences to these vendors. Apparently 
therefore, their Lordships only consider- 
ed the question of fundamental right as 
no statutory right was. urged and in this 
view of the matter the decision is of no 
help to the respondent’s case. As discus- 


sed above, we are here concerned with. 
the statutory right of the petitioners to - 


get their applications considered and 
granted on conditions which have been 
laid down under the bye-laws which in- 
flisputably have the force of law. The 
contention advanced by learned counsel 
for the respondent therefore cannot he 
accepted. 

13. Learned counsel for the respon- 
dent Corporation: also contended that in 
these petitions when stay order was 
pranted, a condition was imposed that 
the petitioners shall deposit with the 
‘respondent the highest amount shown 
in the quotations and on that condition 
the interim order was passed. According 
to learned counsel, some of these peti- 
tioners have not complied with the con- 
dition of depositing the amount accord- 
ing .to the highest quotation and there- 
fore such petitioners are not entitled to 
any relief. It is no doubt true that while 
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passing the interim order it was ordered 
that the petitioners shall deposit the 
amount in accordance with the highest 
guotation and on that condition the fur- 
ther proceedings were stayed. It is also 
apparent that the payment in accord- 
ance with the quotations has been held 
to be not in accordance with law and 
not legally valid. Under these circum- 
stances, on this ground it could not be 
urged that relief could not be granted. 
It is no doubt true that if during the 
pendency of these petitions this matter 
had been urged, at that time the stay 
or interim order might have been vacat- 
ed. But now, while deciding the peti- 
tions finally and having come to the con- 
clusion that imposition of that condition 
of paying the money in accordance with 
the highest quotation is not justified in 
law, the petitions cannot be thrown out 
because the petitioner has not deposited] ` 
the amount in accordance with the high- 
est quotation. | 

14. In view of our conclusions noted 
above, we do not think it necessary to go 
into the further question which was 
raised in one of the petitions about the 
duration for which an Administrator 
could function in absence of an elected 
Corporation. Learned counsel also frank- 
ly conceded that if the petition succeeds 
on other grounds, he will not insist on a 
decision on this question and in our 


opinion, therefore, it is not necessary 
for us to decide that question in these 
petitions. 

15. In the light of the discussion, 


therefore, the petitions are allowed. The 
orders passed by the Administrator 
dated 9-1-1973 and that passed by the 
Mal Padadhikari dated 19-4-1973 are set 
aside. In the circumstances of the case 
parties are directed to bear their own 
costs of these petitions. Security amount 
be refunded to the petitioners after veri- 
fication, 

Petitions allowed, 
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The Maharashtra Brahman Sahakari 
Bank Ltd., Indore and another, Petition- 
ers v. State of Madhya Pradesh and 
others, Respondents. 

Misc. Petn. No. 626 of 1973, D/- 6-11- 
1979. 

M. P. Co-operative Societies Act (17 
of 1961), S. 12 — Constitution of India, 
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Art. 19 (1) (ce) — S. 12 does not violate 
Art. 19 (1) (c) — Registered Co-opera- 
tive Society carrying on banking — Un- 
der bye-laws only Maharashtrian Brab- 
.Mins eligible to be members of society — 
Registrar issuing notice. to society to 
amend bye-laws to open membership to 
all communities — On society’s failure te 
do so Registrar by order under S. 12 (2) 
registering proposed amendment— Order 
is valid and binding on society — Order 
does not infringe fundamental right un- 
der Art. 19 (1) (c) to form association. ' 

The formation of a co-operative so- 
tiety and getting it registered under the 
Act are voluntary acts on the part of 
its members, for the Act does not com- 
pel a society to register itself. The fun- 
damental right under Art. 19 (1) (c) to 
form an association does not carry with 
it the right to have the association re- 
cognised or registered. The Act confers 
certain privileges on the registered so- 
ciety which are purely statutory and are 
not in any way adjunct to the funda- 
mental right to form an association. 
When the members of the society apply 
for registration voluntarily they impli- 
edly accept to be bound by the regula- 
tory powers conferred by the Act on 
the Registrar for giving those privileges. 
Therefore it cannot be said that S. 12 
empowering the Registrar to amend the 
bye-laws of the society in the interest 
of the society is violative of the funda~ 
mental right of the members of the so- 
ciety under Art. 19 (1) (c) to form an 
association. Under the bye-laws of a 
registered co-operative society carrying 
on banking business only Maharashtrian 
Brahmans could be its members. The 
Registrar issued a notice under S. 12 (1) 
requiring the society to amend its bye- 
laws so as to make its membership open 
to all communities. On failure of the so- 
ciety to do so the Registrar after hearing 
the .objections of the society passed an 
order under S. 12 (2) registering the pro- 
posed amendment to the bye-laws so as 
to make it binding on the society. It was 
held that one of the objects of the so- 
ciety in getting itself registeréd, was to 
obtain Government assistance for its 
members. The Government clearly would 
not be expected to assist societies orga- 
nised on communal basis. Therefore the 
amendment in the bye-laws by the Re- 
gistrar under S. 12 must be held to be 
desirable being in the interest of the 
society and was valid and did not in- 
fringe the fundamental right of the mem- 
bers of the society under Art. 19 (1) (c) 
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to form an association. AIR 1979 Madh 
Pra 173 and AIR 1974 Madh Pra 59 (FB), 
Rel. on; AIR 1971 SC 966, Dist; AIR 
1968 Pat 211, Ref. (Paras 3, 4) 


Cases Referred: Chronological Paras 


1979 MPLJ 695: AIR 1979 Madh by 
173 

1974 MP LJ 1: AIR 1974 Madh Pra 59 
(FB) 3 

AIR 1971 SC 966 4 

AIR 1968 Pat 211 5 


G. M. Chaphekar, for Petitioners; S. L. 
Saxena, Govt. Advocate, for Respondents. 


SINGH, C. J.:—The Maharashtra Brah- 
man Sahakari Bank Ltd., petitioner No. 
1 in this petition, is a registered co-op- 
erative society and carries on banking 
business, Petitioner No. 2 is the Presi- 
dent of the Society. The petitioner so- 
ciety was originally registered under the 
Indore Co-operative Societies Act and is 
deemed to be registered under the Ma- 
dhya Pradesh Co-operative Societies Act, 
1960. Bye-law No: 10 of the Society pro- 
vides that only Maharashtrian Brahmins 
can be members of the Society. The 
Banking Regulation Act, 1949, has been 
extended to co-operative societies by 
the Banking Laws (Application to Co- 
operative Societies) Act, 1965. Under the 
Banking Regulation Act the Reserve 
Bank has powers of inspection. The Re- 
serve Bank after inspection advised the 
petitioner society to follow the principle 
of open membership by suitably amend- 
ing the bye-laws. The Registrar, Co-op- 
erative Societies, issued a notice on 26th 
November 1969 under S. 12 (1) of the 
Co-operative Societies Act, 1960, requir- 
ing the petitioner society to amend its 
bye-laws so as to make its membership 
open to all communities. In this letter it 
was pointed out that in May 1963 a Study 
Group of Non-Agricultural Co-operative 
Societies recommended that membership 


- of urban banks should be open to al 


persons competent to contract and that 
in future urban banks should not be 
organised on communal basis and exist- 
ing societies so organised should suitably 
amend their bye-laws to throw their 
membership ‘open to all communities. It 
was also pointed out that the Reserve 
Bank had advised on inspection that the 
petitioner society should amend its bye- 
laws to make it an open society. The pe- 
tifioner society did not accept the sug- 
gestion of the Registrar and declined to 
make the amendment. The- Registrar: 
then by notice dated 7th October 1971 
asked the petitioner society to state its 
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objections why its bye-laws be not suit- 
ably amended to enable persons of all 
communities to become its members. It 
was also mentioned in this notice that 
the amendment would be in the interest 
of the society. The petitioner society rais- 
ed various objections which were not 
accepted by the Registrar who by his 
order dated 19th April 1973 registered 
the proposed amendment to the bye-laws 
in exercise of his power under S. 12 (2) 
of the Act so as to make the membership 
of the petitioner society open to all com- 
munities, It is ‘this order of the Registrar 
which is challenged in this petition un- 
der Articles 226 and 227 of the Constitu- 
tion. 

2. S. 12 of the Madhya Pradesh Co- 
operative Societies Act, 1960, reads as 
follows: 


“S. 12. Power to direct amendment of 
bye-laws— 

(1) Notwithstanding anything contain- 
ed in this Act or the rules or bye-laws, 
if the Registrar considers that an am- 
endment of the bye-laws of a society is 
necessary or desirable in the interest of 
such society, he may, by an order in 
writing to be served on the society in the 
prescribed manner, require the society 
to make the amendment within such 
time as may be specified in such order. 


(2) If the society fails to make any 
such amendment within the time speci- 
fied by the Registrar in his order under 
sub-section ` (1), the Registrar may, after 
giving the society an opportunity to 
state its objections, if any, register such 
amendment and issue a certified copy 
thereof to such society and thereupon 
such amendment shall be binding on the 
society and its members.” 


3 A reading of Section 12 will show 
that the Registrar can direct the society 
to make an amendment of its bye-laws 
which the Registrar considers to be ne- 
cessary or desirable in the interest of 
the society and that when the society 
fails to make the necessary amendment, 
.the Registrar can register such amend- 
ment after hearing the society’s objec- 
tions and on such registration the am- 
endment binds the society and its mem- 
bers. One of the important principles of 
co-operation is an open door policy. This 
principle means that a co-operative so- 
ciety always welcomes newcomers, if 
they possess the requisite qualifications, 
reside within the area of its operation 
and do not carry on parallel trade. Fur- 
ther, this principle means that there is 
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no bar for membership on the ground of 
caste, sex, religion or political affinity: 
{See C. F. S. Ltd., Lilakari v. State of 
M. P., 1974 MPLJ 1 at p. 9 (FB)]} We 
have already noted that the Study Group 
in 1963 reported that the membership of 
urban banks should be open to all per- 
sons and that they should not be orga- 
nised on communal basis and the exist- 
ing societies so organised should suitably 
amend their bye-laws to throw their 
membership open to all the communi- 


‘ties, The inspection report of the Reserve 


Bank also advised the petitioner society 
to follow the principle of open member- 
ship by amending its bye-laws. One of 
the objects of the society is to obtain 
Government assistance for the benefit of 
its members. The State is clearly not 
expected to assist such bodies or socie- 
ties which are organised on communal 
basis. In this background, it is apparent 
that the amendment made in the bye- 
laws by the Registrar under Section 12 
was desirable being in the interest of 
the society and was well within his 
power under that provision. It is not 
disputed that the procedure contemplat- 
ed under Section 12 was fully followed 
by the Registrar in registering the am- 
endment. 


4. Learned counsel for the petition- 
ers, however, contends that Section 12 
of the Act, if it authorises the change 
of such nature, and the amendment of 
the bye-laws made by the Registrar, in- 
fringes the petitioners’ fundamental right 
under Article 19 (1) (c) of the Constitu- 
tion and is not saved by clause (4) of 
the same Article, as Section 12 cannot 
be construed to contain a reasonable 
restriction in the interest of the sove- 
reignty and integrity of India or public 
order or morality. Learned counsel for 
the petitioners heavily relies upon the 
case of Damyanti v. Union of India, AIR 
1971 SC 966. In our opinion, the con- 
tention raised by the learned counsel 
cannot be accepted. As explained by us 
in the case of Brij Gopal v. State of 
M. P., 1979 MPLJ 695, formation of a 
society is a voluntary act on the part of 
its members and so is the act of making 
an application for registration, for the 
Co-operative Societies Act does not make 
it compulsory for a society to register it~ 
self under the Act. The fundamental 
right to form an association does not 
carry with it the right to have the asso- 
ciation recognised or registered. When 
a society applies for registration under 
the Act, it must be assumed that its 
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members agree to be bound by the regu- 
latory provisions of the Act for getting 
the privileges which the Act confers on 
a registered society. The privileges are 
purely statutory and are not in any way 
adjunct to the fundamental right to form 
an association. In Damyanti v. Union of 
India (supra), the Hindi Sahitya Sam- 
melan, society registered under the So- 
cieties Registration Act, 1960, was consti- 
tuted as a body corporate by the Central 
Act 13 of 1962. The corporate body was 
composed not only of persons who were 
members of the society but also of others 
who were given the right under the Cen- 
tral Act to be members of the Sammelan 
without the consent of the pre-existing 
members. The incorporation of the sO- 
ciety and induction of new members 
were direct and inevitable effects of the 
Central Act without any express or im- 
plied consent of the pre-existing mem- 
bers. In this context, the Supreme Court 
held the Central Act to be invalid as 
contravening Article 19 (1) (c) of the 
Constitution. The Court observed: 

“The right to form an association nee 
cessarily implies that the persons form- 
ing the association have also the right 
to continue to be associated only with 
those whom they voluntarily admit in 
the association. Any law, by which 
members are introduced in the voluntary 
association without any option being 
given to the members to keep them out, 
or any law which takes away the mem- 
bership of those who have voluntarily 
joined it, will be a law violating the 
right to form an association.” 

As pointed out by us in Brij Gopal’s 
case, the important distinguishing fea« 
ture of Damyanti’s case is that the in- 
corporation of the Sammelan under the 
Central Act was the result of legislative 
compulsion and did not depend upon the 
making of voluntary application by the 
existing members for incorporation. As 
explained further in Brij Gopal’s case 
the incorporation of a society under the 
Act by registration and the application 
of the regulatory provisions of the Act 
to a registered society result from the 
voluntary act of the members of the 
society in making the application for 
registration. It is not disputed that the 
members could have themselves made 
bye-laws conferring power on the Regis- 
trar to suitably amend the bye-laws so 
as to induct other members. The same 
thing happens here when the members 
apply for registration voluntarily and 
thereby impliedly accept to be bound 
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by the regulatory powers conferred by l 
the Act on the Registrar. In these cir- 
cumstances, it cannot be said that Sec-| 
tion 12 and the order of the Registrar 
made under that section registering the 
amendment in the bye-laws are viola- 
tive of the ` petitioners’ fundamental 
rights under Art. 19 (1) (o. In Brij 
Gopal’s case, on the same reasoning the 
power conferred on the Registrar by 
Section 19-C of the Act to expel a mem- 
ber was sustained. The argument of con- 
travention of fundamental right must, 
therefore, fail. 


5 The learned Government Advo~ 
cate has referred to us a decision of the 


.Patna High Court in Harakh Bhagat v, 


A. R. Co-op. Societies, AIR 1968 Pat 211, 
in which a rule relating to compulsory 
amalgmation of a society with another 
society was upheld. It was held that the 
rule did not violate Article 19 (1) (c) of 
the Constitution. 

6. The petition fails and is dismissed, 
but without any order as to costs. The 
security amount be refunded to the peti- 
tioners, 

Petition dismissed, 
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Mohanlal, Petitioner v. Union of India 
and others, Respondents. 

Misc. Petn. No. 902 of 1975, D/- 5-11- 
1979, 

(A) Cantonments Act (1924), Ss. 185 and 
256 — Notice by Cantonment Board di- 
recting A to demolish unauthorised con- 
struction in Cantonment — A objecting 
that he had repaired old house — Board’s 
order ordering demolition of construc- 
tion under S. 256 without hearing A and 
deciding objection by speaking order is 
invalid: 

Under S. 185 the Cantonment Board 
can by notice direct the owner to demo- 
lish an unauthorised construction in the 
Cantonment. Although S. 185 does not 
provide for an enquiry and hearing be- 
ing given to the owner the justice of the 
system of our law must supply the omis- 
sion in S. 185 and S. 185 must be worked 
in accordance with the principles of na- 
tural justice. Therefore before finally 
ordering demolition under S. 256 the 
Board must give a hearing to the owner 
concerned in case he disputes that the 
erection is unauthorised and must pass 
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a speaking order why the objections 
against demolition are not valid. There- 


fore where in reply to the notice under | 


S. 185 directing the owner A to demo- 
lish the unauthorised construction A ob- 
jected that he had only répaired the old 
house the order of the Board under Sec- 
tion 256 ordering demolition of the build- 
ing without hearing A and deciding his 
objection by a speaking order would be 
invalid. .M. P. No. 715 of 1975, D/- 26-10- 
1979 (M. P.), Rel. on. (Para 2) 

(B) Cantonments Act (1924), S. 185 
First Proviso — Notice by Board under 
Proviso to A to compound alleged offence 


of making unauthorised construction —. 


Notice issued without prejudice to 
Board’s right to demolish construction 
-- Reply of A admitting construction to 
be unauthorised should also be under- 
stood to have been given without pre- 


judice — Admission cannot be used 
against A. (Para 2) 
Cases Referred: Chronological Paras 


(1979) M. P. No. 715 of 1975, D/- 26-10- 
1979 (M. P.), O. N. Park (Wee) Morris 
v. Cantonment Executive Officer 2 
A. K. Jain, for Petitioner; Y. S. Dhar- 


madhikari, for Respondents Nos. 2 and 3, . 


SINGH, C. J.:— The petitioner is the 
owner of houses Nos. 14/73, 14/74 and 
14/75, situated in Sadar Bazar Sagar. On 
27th March 1973 a notice was issued by 
the Executive Officer, Cantonment Board, 
Sagar, purporting to be under Section 185 
of the Cantonments Act, 1924 stating 
that the petitioner had made certain new 
constructions without permission and di- 
recting the petitioner to demolish these 
constructions within 15 days. The peti- 
tioner filed a reply to this notice on 2nd 
May 1973. The petitioner disputed the 
fact of making new construction. The 
petitioner’s case in the reply was that he 
had only repaired his old houses. The 
Executive Officer then issued a notice on 
8rd January 1974 purporting to be under 
Section 256 that the unauthorised con- 
struction will be demolished on 29th 
January 1974. In this notice no finding 
was recorded by the Executive Officer 
as to why the reply submitted by the 
petitioner that there was no new con- 
struction and that the petitioner had 
only repaired his old houses was wrong. 
It appears that nothing further was done 
` in pursuance to this notice. The Execu- 
tive Officer again, on 13th September, 
1974 issued another notice under S. 185 
' stating that the petitioner had made un- 
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authorised constructions and that the 
same be demolished. The petitioner re- 
plied to this notice on 30th October, 1974 
reiterating that he had not made any 
new construction and that he had only 
repaired his old houses. A notice pur- 
porting to be under Section 256 then fol- 
lowed on 7th December 1974. In this no- 
tice also there was no finding as to why 
the petitioner’s reply was wrong. No- 
thing further was done for some time. 
On 25th February, 1975 the Executive 
Officer issued a notice of composition of 
the unauthorised construction. This no- 
tice was issued without prejudice. In 
reply to the notice, the petitioner sub- 
mitted his willingness to compound. The 
Executive Officer, however, did not pass. 
any order on the question of compound- 
ing and on 28th August, 1975 a part of 
construction was demolished. The peti- 
tioner then came to this Court under 
Article 226 of the Constitution for re- 
straining the respondent from proceed- : 
ing with the demolition. l 


2. The Board under Section 185 can 
by notice direct the owner, lessee or oc- 
cupier of any land in the Cantonment to 
alter or demolish a building erected or 
re-erected if the Board considers that 
the erection or re-erection of the build- 
ing is an offence under Section 184. Al- 
though the section in terms does not pro- 
vide for any enquiry, it stands to reason 
that before finally directing the demoli- 
tion, the owner, lessee or occupier con- 
cerned must be heard in case he disputes 
that the erection or re-erection was anj ` 
offence under Section 184 and the Board 
must pass a speaking order why the ob- 
jections raised against alteration or de- 
molition are not valid. The justice of 
the system of our law must supply the 
omission in Section 185 (1) in this mat- 
ter. The way Section 185 can be worked 
in accordance with the principles of na- 
tural justice is that if the Board con- 
siders that the erection or  re-erection 
of a building is an offence under S. T84, 
it may issue a notice within twelve 
months of the completion of such erec-. 
tion or re-erection to the person concern- 
ed proposing alteration or demolition as 
it thinks necessary. The person concern- 
ed will then reply to the notice why al- 
teration or demolition cannot be order- 
ed. In case the.Board accepts the objec- 
tion, the notice issued would be dis- 
charged. If the Board decides that the 
case for alteration or demolition is made 
out, it will pass a speaking order ` after’ 
such inquiry as.it.may think necessary 
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directing alteration or demolition and ‘a 
notice containing this direction would be 
served upon the person concerned who 
will have a right of appeal against this 
notice under Section 274 read with Sche- 
dule V of the Act. From the facts stated 
above it will be clear that there was no 
such final order or notice under Sec. 185. 
The petitioner objected to the prelimi- 
nary notice issued to him under Sec. 185. 
The objections raised by the petitioner 
were not decided by any speaking order 
by the Executive Officer. All that the 
learned counsel for the respondents is 
-able to point out is that the Board on 
14th August, 1974 resolved to issue a 
notice under Section 256. The resolution 
was obviously passed without holding 
any enquiry and without deciding the 
objections raised by the petitioner. In 
Smt. O. N. Park (Wee) Morris v. Canton- 
ment Executive Officer, Jabalpur, M. P. 
No. 715 of 1975, D/- 26-10-1979 (M. P.), 
we stressed the need of a speaking order 
and observed that in the absence of any 
speaking order deciding the objections 
raised by the person concerned under 
Section 185, the Executive Officer was 
not entitled to take action under Sec- 
tion 256 to demolish the construction. 
The learned counsel for the respondents 
has drawn our attention to the reply 
submitted by the petitioner to the offer 
of composition made by the Executive 
Officer. It is argued that in this reply the 
petitioner admitted that the construction 


Karan Singh v. 


was unauthorised. The notice of compo- 


sition issued by the Executive Officer 
was without prejudice. The reply given 
to this notice should also be understood 
to have been given without prejudice. 
The admission, ff any, contained in the 
reply cannot be used against the peti- 
tioner. 


3. The petition is allowed. The no- 
tices under Section 256 issued by the 
Executive Officer are quashed. ` The re- 
spondents are directed not to take any 
further action for demolition until a 
speaking order is passed under Sec. 185 
after full consideration of the reply sub- 
mitted by the petitioner and after hold- 
ing an enguiry as it may be thought ne- 
cessary under the circumstances.: The 
petitioner will get costs of this petition 
from the Cantonment Board. Counsel’s 
fee Rs. 100, if certified. Security amount 
$ be refunded to the petitioner. 


Petition allowed, 
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AIR 1980 MADHYA PRADESH 89 . 
G. P. SINGH, C. J. AND 
B. C. VARMA, J. 


Karan Singh, Petitioner v. The Collec< 
tor, Chhatarpur and others, Respondents. 


Misc. Petn. No. 281 of 1975, D/- 17-10 
1979. 


Contract Act (1872), Ss. 3, 4, 8 and 2 
(e) — Offer and acceptance — Mode of— 
Contract when comes into existence indi- 
cated — Auction of quarry lease by Gov- 
ernment — B’s bid of Rs. 1800 being 
highest B depositing security amount — 
B’s bid accepted later put acceptance 
communicated to wrong person instead 
of B — There is no formation of contract 
between B and Government — Demand 
of lease money from B is illegal — B is 
entitled to refund of security deposit. 


The general rule is that it is the ac- 
ceptance of the offer by the offeree and 
intimation of that acceptance to the of- 
feror which result in a contract. One of 
the exceptions to this general rule is that 
when by agreement, course of conduct 
or usage of trade acceptance by post or 
telegram is authorised, the bargain is 
struck and contract is complete when the 
acceptance is put into transmission by 
the offeree by posting a letter or by de- 
spatching a telegram. AIR 1966 SC 543, 
Rel. on. 

But even in such cases when the inti- 
mation of acceptance does not reach the 


. Offeror it has to be shown that the letter 


or telegram was correctly addressed to 
the offeror otherwise it could not be said 
to have been put in a course of trans- 
mission to the offeror. (1887) ILR 9 All 
366, Rel. on. 


Another exception to the general rule 
embraces those cases where acceptance 
of consideration offered or performance 
of conditions of offer constitute accept- 
ance. Such cases are covered by S. 8. 
(1893) 1 QB 256 (CA) and (1974) 1 All ER 
1015 (PC), Rel. on. 

The quarry lease was auctioned by the 
Government. A’s bid though highest was 
not accepted. At the re-auction B’s bid 
of Rs. 1,800 being highest B deposited 
the security amount. B’s bid was not ac- 
cepted at the time of the auction but was_ 
accepted later by the Collector on tha 
file but the acceptance was wrongly com- ` 
municated to A instead of B. The mis- 
take was realised after the expiry of the © 
lease. It was held that the case was not 
covered by the exceptions to the general 
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rule that the contract comes into exist- 
€nce on receipt of an intimation of ac- 
ceptance by the offeror. B’s bid was an 
offer and though it was accepted on the 
file no intimation of acceptance was sent 
to B and received by him. Therefore 
mere acceptance of B’s bid on the file 
by Collector was not enough to convert 
P’s bid into contract. The demand of 
lease money by Govt. from B, there- 
fore was unauthorised and B was en- 
titled to refund of the security amount, 

(Paras 3, 4) 
Cases Referred: Chronological Paras 
(1974) 1 All ER 1015: (1974) 2 WLR 865 

(PC), New Zealand Shipping Co. v. 

Satterthwaite (A. M.) & Co. 3 
AIR 1966 SC 543 r 3 
(1893) 1 QB 256: 67 LT 837 (CA), Carlill 

v. Carbolic Smoke Ball Co. 3 
(1887) ILR 9 All 366 3 

P. C. Naik, for Petitioner; S. L. Saxena, 
Govt. Advocate, for Respondents. 

SINGH, C. J.:— By this petition under 
Articles 226 and 227 of the Constitution, 
the petitioner challenges the notice of 
demand dated 31st January 1975 (Annex-~ 
ure A) by which the respondents seek 
to recover a sum of Rs. 1,801 from the 
petitioner on account of a quarry lease, 
The petitioner also prays for refund of 
Rs. 540. 

2. The facts, briefly stated, are that 
the quarry lease was first auctioned on 
27th February 1973. One Bhupat Singh 
was the highest bidder but his bid was 
not accepted. The quarry lease was res 
auctioned on 18th April, 1973. The peti- 
tioner’s bid of Rs. 1,800 was the highest. 
bid. The petitioner deposited Rs. 540 as 
security and earnest money in accordance 
with the auction conditions. The bid was, 
however not accepted at the time of auc~ 
tion. It appears that the bid was later 
accepted by the Collector on the file but 
instead of communicating the acceptance 
to the petitioner, the intimation of, ac- 
ceptance was sent to Bhupat Singh who 
was the highest bidder in the first auc- 
tion. The officer concerned realised the 
mistake after the expiry of the lease, 
But instead of returning the amount de- 
posited by the petitioner to him, a de=- 
mand notice for realising the lease 
money was issued to petitioner. These 
facts which have been alleged by the pe- 
titioner are not specifically denied in 
the return filed by the respondents. 

3. On the facts stated above it is 
clear that there was no formation of 
contract and the demand of lease money 
from the petitioner is clearly unauthoriss 
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ed. Mere acceptance of the petitioner's 
bid on the file by the Collector was not 
enough to convert the petitioner’s bid 
into contract. It is well settled that the 
general rule is that it is the acceptance 
of offer by the offeree and intimation of 
that acceptance to the offeror which re- 
sult in a contract. One of the exceptions 
to this general rule is that when by 
agreement, course of conduct or usage 
of trade, acceptance by post or telegram 
is authorised, the bargain is struck and 
the contract is complete when the ac- 


ceptance is put into a course of trans- 
mission by the  offeree by posting 
‘a letter or despatching a telegram: 


Bhagwandas v. Girdharilal & Co, AIR 
1966 SC 543 at pp. 547, 548. But even in 
such cases, where the intimation of ac- 
ceptance does not reach the offeror, it 
has to be shown that the letter or tele- 
gram of acceptance was correctly addres- 
sed to the offeror otherwise it could not, 
although posted or despatched, be said 
to have been put in a course of trans- 
mission to him: [Ramdas Chakarbati v. 
The Official Liquidator Cotton, Ginning 
Co. Ltd., (1887) ILR 9 All 366 at p. 385} 
Another exception to the general rule 
embraces those cases where acceptance 
of consideration offered or performance 
of conditions of the offer constitute ac- 
ceptance. This class of cases is covered 
by Section 8 of the Contract Act and is 
illustrated by the well known case of 
Carlill v. Carbolic Smoke Ball Co., (1893) 
1 QB 256 which was applied in recent 
years by the Privy Council in New Zea- 
land Shipping Co. v.  Satterthwaite 
(A. M.) & Co., (1974) 1 All ER 1015 at 
p. 1020 (PC). The instant case is not 
covered by the exceptions to the general 


rule that the contract comes into exist-| — 


ence on receipt of an intimation of ac- 
ceptance by the offeror. The petitioner’s 
bid was an offer. The bid was no doubt 
accepted on the file. But as no intimation 
of acceptance was sent to the petitioner 
and received by him there was no for- 
mation of contract. The demand of lease 
money from the petitioner was clearly 
unauthorised. 

4, The petition is allowed. The de- 
mand notice is quashed. The respondents 
are directed to refund the amount of 
Rs. 540 to the petitioner. The petitioner 
will get costs of this petition. Counsel's 
fee Rs. 100 if certified. Security amount 
be refunded to the petitioner. 


Petition allowed, ° 


Eee 


A, 


1980 


AIR 1980 MADHYA PRADESH 91 
G. P. SINGH, C. J. AND 
C. P. SEN, J. 
M/s. Sharad Trading Co., Rajegaon, 
Petitioner v. State of Madhya Pradesh 
and others, Respondents. 


_ Mise, Petn. No. 283 of 1974, D/- 11-10- 
1979. 


Contract Act (1872), Ss. 2 (d) and 25 — 
Under agreement between A and State 
Govt. A becoming purchaser of Tendu 
leaves for 1973 season — A entitled to 
apply for renewal of agreement for next 
season on condition that if he did so he 
would be bound by his offer till its ac- 
ceptance or rejection by Govt. — A ap- 
plying for renewal — A held was bound 
by condition'—— Condition could not be 
said to be without consideration because 
agreement in which it was contained 
was supported by consideration. 


As a general rule an offer containing 
a promise not to revoke it and to keep it 
open does not prevent the offerer from 
revoking it, for normally such promise 
is unsupported by consideration. But if 
the promise to keep the offer open is 
supported by consideration the offeror 
is bound by the promise and cannot re- 
voke the offer. Every term or condition 
or promise contained in an agreement is 
not a separate agreement and considera- 
tion for each term or condition or pro« 
mise is not to be separately found for 
holding it to be valid when the agree- 
ment taken as a whole is supported by 


‘consideration. Under an agreement be- 


tween A and the State Government, A 
became purchaser of Tendu leaves for 
the 1973 season. The agreement provid- 
ed that A could apply for renewal of 
agreement for next season on condition 
that on making such application he 
would not be entitled to withdraw his 
offer for renewal till it was accepted or 
rejected by the Government. It was held 
that the condition in the agreement that 
A could not withdraw his offer for re- 
newal till it was accepted or rejected by 
Government could not be said to be un- 
supported by any consideration because 
it formed part of the agreement which 
was supported by consideration. The 
Government’s promise to sell the Tendu 
leaves to A for the 1973 season was suffi- 
cient consideration to support all the 
terms and conditions of the agreement. 
Therefore A was not entitled to with- 
draw the offer for renewal before its 
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acceptance by the Government and on 
the Government was 
entitled to forfeit the security deposit 
in terms of the agreement. M. P, No. 765 
of 1972, D/- 9-7-1979 (Madh Pra); AIR 
1972 Madh Pra 131; AIR 1947 Mad 366 
and AIR 1963 Andh Pra 110, Dist.; AIR 
1925 Bom 845, Ref. (Para 3) 
Cases Referred: Chronological Paras 
(1979) M. P. No. 765 of 1972, D/- 9-7-1979 


(Madh Pra), Dayabhai v. State of 
M. P. 2,3 
1972 MPLJ 648: AIR 1972 Madh Pra n 
AIR 1963 Andh Pra 110 3 
AIR 1947 Mad 366 3 
AIR 1925 Bom 485 3 


V. S. Dabir, for Petitioner; K. K. Adhi- 
kari, Govt. Advocate, for Respondents. 


SINGH, C. J.:— By notification issued 
in Madhya Pradesh Gazette dated 29th 
December 1972 tenders were invited 
from persons or parties desirous of pur- 
chasing Tendu leaves in various Tendu 
Patta units of Madhya Pradesh. This 
invitation of tenders for purchase of 
Tendu leaves was for the season ending 
on 3lst December 1973. The petitioner 
submitted its tender for Unit No. 38- 
Kosmi. The tender of the petitioner was 
accepted and an agreement was execut- 
ed between the petitioner and the Govt, 
under which the petitioner became pur- 
chaser of tendu leaves of the aforesaid 
unit for the season ending on 3lst De- 
cember 1973. Sub-clauses (2) to (5) of 
Clause 2 of the agreement contained con- 
ditions for renewal of the agreement for 
the next season. These clauses read as 
follows: 


“(2) The Government may in its dis- 
cretion renew this Agreement for a fur- 
ther period of one year only provided 
the following conditions are satisfied:— 

(i) The purchaser has done pruning 
during the period covered by this Agree- 
ment to the satisfaction of the Govern- 
ment; 

(ii) the purchaser has committed no 
breach whatsoever of any of the provi- 
sions of the Act and the Rules made 
thereunder and any of the terms of this 
Agreement; ° 

(iii) the purchaser has submitted ap- 
plication for renewal by the 15th Sep- 
tember 1973 in the prescribed form and 
to the prescribed authority; 

(iv) the accepted rate of purchase of 
Tendu leaves of this year is more than 
the rate to be decided by the Govern- 
ment for each unit or class of Units; 
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; (v) the purchaser has paid all dues (in- 

cluding penalty and fine), payable in ac- 
cordance with the provisions of this 
Agreement and in time. 


(3) G) The application for renewal will 
be submitted to the Dy, Chief Conserva- 
tor of Forests (Nationalisation), Tendu 
Leavės, M. P. Bhopal, in original, and 
copies marked to the concerned Conser- 
vator of Forests and Divisional Forest 
Officer in the form as appended to the 
tender notice. This form can be obtained 
from any of the Divisional Forest Offi- 
cers on payment of Rs. 25 for each form. 

Gi) There shall be separate application 
for each unit. 


(4) Purchase rate per standard bag ap- 
Plicable for every renewed year shall be 
the rate calculated by increasing the pur- 
chase rate applicable to the preceding 
year by 10 per cent and adding to it the 
total increase in rates of all the follow- 
ing items during the renewed year as 
compared to rates fixed for the same 
items in the preceding years:— 


(i) Purchase rate payable to grower 
[subject to the limit of Rs. 20 (twenty) 
per standard bag}. l 

(ii) remuneration payable to Agent. 

(iii) handling charges payable to Agent, 


(5) The purchaser who has submitted 

an application for the renewal of the 
purchaser’s agreement for the unit shall 
be bound by his offer and by the terms 
and conditions of the Agreement, till 
orders of the Government accepting or 
rejecting his offer are passed. Breach of 
this condition shall entail forfeiture of 
security deposit, and Government may 
also black-list the purchaser for a period 
not exceeding 3 years. In addition, the 
purchaser who has withdrawn his offer 
shall bear the loss, if any, suffered by 
the Government in the subsequent dis- 
posal of that unit and this loss, unless 
paid within 15 days from the date of 
issue of notice of demand, shall be re- 
coverable from him as arrears of land 
revenue. For calculation of loss, the fol- 
lowing formula be used:— 
Amount of loss (in Rupees)=[The rate of- 
fered this year by the purchaser in- 
creased by 10% (—) purchase rate ob- 
tained in subsequent disposal} (x) Num- 
ber of Standard bags notified for that 
unit. 

Note:— If that unit is not disposed of 
subsequently, the amount of loss re- 
coverable from the original purchaser 
will be equal to the rate offered last year 
by the purchaser increased by 10 per 
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cent (x) number of standard bags noti- 
fied for that unit. 

(6) The purchaser shall execute a fresh 
Agreement within 15 days from the date 
of the issue of the order granting re- 
newal, after completing all formalities 
required under conditions of tender no- 
tice for executing Agreement, failing 
which the Agreement shall þe liable to 
be terminated by Government and all 
consequences of termination given in the 
Agreement shall be binding and appli- 
cable. Loss to Government, if any, in 
subsequent sale of leaves in the unit 
shall be recoverable from the previous 
purchaser.” 


The petitioner submitted an application 
for renewal as required by sub-clause (3) 
of clause 2 of the agreement. The peti- 
tioner, however, withdrew that applica» 
tion by telegram dated 23rd October, 
1973, before the Government could ac- 
cept or reject the offer for renewal con~ 
tained in the application. The Govern- 
ment acting under sub-clause (5) of 
clause 2 of the agreement forfeited the 
security deposit. The security deposit 
was in the shape of a bank guarantee 
furnished by the State Bank of Indore. 
The Divisional Forest Officer by letter 
dated 15th March 1974 called upon the 
bank to pay the amount guaranteed by 
bank draft. By this petition under Arti- 
cle 226 of the Constitution the petitioner 
seeks issuance of a writ restraining the 
Government and the other respondents 
from enforcing the forfeiture of secu- 
rity deposit furnished by the petitioner. 


2. The only point urged by the learn- 
ed counsel for the petitioner is that in 
spite of the provision made in sub-cl. (5) 
of clause 2 of the agreement that the 
purchaser who has submitted an appli- 
cation for renewal of the purchaser’s 
agreement for the unit shall be bound by 
his offer till the orders of the Govern- 
ment accepting or rejecting his offer are 
passed, the petitioner was entitled to 
withdraw its offer for renewal before 
it was accepted by the Government. 
Learned counsel for the petitioner 
strongly relies upon a Division Bench 
decision of this Court in Dayabhai v. 
State of M. P., M. P. No. 765 of 1972, D/- 
9-7-1979. 


3. It may be taken to be well settled 
that subject to statutory exceptions 
found in the case of Secy. of State v. 
Bhaskar Krishnaji, AIR 1925 Bom 485, 
an offer made containing a promise -not 
to revoke it and to keep it open does not 
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prevent the offerer from revoking the 
offer, for normally such a promise is un- 
supported by any consideration. But if 
a promise to keep the offer open is sup- 
ported by consideration, the offerer is 
bound by the promise and cannot revoke 
the offer: [See Chitty on Contracts, Vol. 
I, 24th edition, paragraph 209} It is on 
this principle that a condition in a no- 
tice inviting offers or tenders that a bid 
or tender cannot be withdrawn before 
it is accepted is invalid and does not pre- 
vent a bidder or tenderer to withdraw 
his bid or tender before its acceptances: 
See Rajendra Kumar v. State of M. P., 
1972 MPLJ 648; Somasundaram Pillai v. 
Prov. Govt., AIR 1947 Mad 366 and 
Raghunandhan v. State of Hyderabad, 
AIR 1963 Andh Pra 110. Dayabhai’s case, 
relied upon by the learned counsel for 
the petitioner, was a case of this nature. 
The tender notice in that case contained 
a condition that the tenderer may be 
allowed to withdraw his tender of any 
unit before the commencement of the 
opening of the tenders provided that on 
opening the remaining tenders there 
should be at least one valid tender com- 
plete in all respects available for con- 
sideration for that particular unit. It was 
held that the condition was not support- 
ed by any consideration and the ten- 
derer was entitled to withdraw his ten- 
der and the acceptance of his tender by 
the Government after withdrawal, al- 
though it was the only valid tender, did 
not bring about any enforceable contract. 
The position in the instant case is, how- 
ever, different. The condition that an ap- 
plication containing an offer for renewal 
cannot be withdrawn formed part of 
the agreement, of purchase of tendu 
leaves for the 1973 season. By this agree- 
ment the petitioner got virtual monopoly 
of purchasing tendu leaves within the 
unit for 1973 season. The Government 
undertook to sell tendu leaves of the unit 
to the petitioner who undertook to pur- 
chase the same on the conditions men- 
tioned in the agreement. One of the con- 
ditions was that the petitioner could 
apply for renewal, but once he made an 
application for renewal be could not 
withdraw the same till the Government 
took a decision to accept or reject the 
offer of renewal. The condition so con- 
tained in the agreement cannot be said 
to be unsupported by any consideration 
because it formed part of the agreement 
which was supported by consideration. 
Every term or condition or promise con- 
yained in an agreement is-not a separate 
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agreement and consideration for each 
term or condition or promise is not to 
be separately found for holding it to be 
valid when the agreement taken as a 
whole is supported by consideration. The 
Government’s promise to sell the tendu 
leaves to the petitioner for the 1973 
season in the unit concerned was suffi- 
cient consideration to support all the 
terms and conditions of the agreement 
including the promise not to withdraw 
an application for renewal of the agree- 
ment. In our opinion, therefore, it is not 
correct to say that the petitioner was 
entitled to withdraw the offer of re- 
newal contained in his application be- 
fore it was accepted, and the Govern- 
ment was not entitled to forfeit the se- 
curity deposit in terms of sub-clause (5) 
of clause 2 of the agreement. 

4, The petition fails and is dismissed, 
but without any order as to costs. The 
security amount be refunded to the peti- 
tioner. 

Petition dismissed. 


AIR 1980 MADHYA PRADESH 93 
G. P. SINGH, C. J. AND 
B. C. VARMA, J. 

Shiv Saran Lal, Petitioner v. State of 
Madhya Pradesh and others, Respon- 
dents. 

Misc. Petn. No. 1270 of 1975, D/- 27-10- 
1979. 

Contract Act (1872), Ss. 3 and 4 — Un- 
der agreement between A and a State 
Govt. — A appointed purchaser of Tendu 
leaves for 1968 — Renewal clause provid- 
ing for yearly renewal of agreement by 
lst Jan. by issue of order by Govt. im 
writing — Renewal order for 1969 passed 


before 31-1-69 but communicated to A 
after that date — Renewal order is in- 
valid — Govt. cannot claim damages for 


breach of renewal clause. 

Under the agreement between A and 
a State Govt. A was appointed purchaser 
of Tendu leaves for 1968. The renewal 
clause in the agreement provided for 
yearly renewal of agreement by Govt. 
by 31st Jan. each year by issue of an 
order by Govt. in writing. It was held 
that in the context of the renewal clause 
the word “issue” therein was used to 
denote communication or service, There- 
fore, the order for renewal of agreement 
for 1969 which was passed by Govt. be- 
fore 31-1-69 but was communicated to A 
after 31-1-69 could not be said to have 
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been issued by 3831-1-69 as requir- 
2d by the renewal clause and therefore 
was invalid and the Govt. was not en- 
titled to damages for breach of the re- 
newal clause and A was entitled to re- 
fund of the security amount. AIR 1964 
SC 1742 and 1950 All LR 97, Rel. on. 
(Para 3) 


Cases Referred: Chronological Paras 


AIR 1964 SC 1742 3 
1950 All LR 97, Koon Wing Lau v. Cal- 
vell 3 
P. R. Padhye, for Petitioner; M. V. 
Tamaskar, Govt. Advocate, for Respon- 
dents, 


SINGH, C. J.:—- The petitioner was ap- 
pointed purchaser of tendu leaves for 
Units 32 and 33 of Satna Range for the 
period ending on 31st December, 1968. 
On 29th January, 1969 the Divisional Fo- 
rest Officer required the petitioner to 
deposit Rs. 28,479 for renewal of the 
agreement for the year 1969. The peti- 
tioner did not deposit the amount. By 
letter dated 1ith February 1969 the Con- 
servator of Forests informed the peti- 
tioner that the Government by order 
dated 21st January 1969 had renewed the 
agreement for the year 1969. By the 
same letter the petitioner was directed 
to execute a fresh agreement. After re- 
ceipt of this letter from the Conservator 
of Forests, the petitioner sent a tele- 
gram on 17th February 1969 that he was 
not prepared to accept the renewal of 
the agreement, He did not execute any 
agreement for the year 1969. On the pe- 
titioner’s refusal to accept the renewal, 
the Government auctioned the units for 
the year 1969. The Government then in 
August 1975 informed the petitioner that 
he was liable to pay Rs. 1,28,151:26 as 
damages to the Government for non- 
acceptance of the renewal. A notice of 
demand was thereafter issued on 16th 
September 1975. The petitioner then fil- 
ed this petition under Article 226 of the 
Constitution challenging the demand. 


2. Clauses (1) to (3) of the Proviso to 
Clause 2 of the agreement contained con- 
ditions for renewal for the year 1969 
which read as follows: 

“Provided that: 


(1) Unless earlier determined under 
the terms of the agreement, there will 
be yearly renewal of agreement by 31st 
January each year by issue of an order 
by Government in writing provided Gov- 
ernment are satisfied that purchaser has 
fulfilled the following conditions each 
year:— 
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(a) The purchaser has done satisfac- 
tory pruning in the previous year as a 
result of which the quantity of leaves 
collected during the year has exceeded 
by 10% or more over the quantity noti- 
fied and also 10% or more over the quan- 
tity collected in the unit during the pre- 
ceding year. 

(b) There was no serious breach of the 
Act and Rules made ‘thereunder and the 
Agreement, 


(c) The purchaser had paid all dues 
including penalty, fine, ete. promptly 
and in accordance with the provisions of 
the Agreement. 


(2) Purchase rate per standard bag ap- 
plicable for every renewed year shall be 
the rate calculated by increasing the 
purchase rate applicable to the preced- 
ing year by 5% and adding to it the total 
increase in rates of all the following 
items during the renewed year as com- 
pared to rates fixed for the same item in 
the preceding year: 


(i) purchase rate payable to grower. 

(ii) remuneration payable to Agent. 
. iii) handling charges payable to Agent. 

(3) The purchaser shall execute the 
fresh Agreement within 15 days from 
the date of the issue of the order grant- 
ing renewal after completing all formali- 
ties required under conditions of tender 
notice for executing Agreement failing 
which the Agreement shall be liable to 
be terminated by Government and all 
consequences of termination given in the 
Agreement shall be binding and appli- 
cable. Loss to Government, if any, in 
Subsequent sale of leaves in the unit 
shall be recoverable from the previous 
purchaser.” oa 

3. The argument of the learned coun- 
sel for the petitioner is that even if the 
Government passed the order of renewal 
on 2ist January 1969, it was not commu, 
nicated to the petitioner before llth Feb- 
ruary 1969 and, therefore, it could not 
be said to have been issued before 31st 
of January within the meaning of the 
renewal clause as quoted above and that 
the order of renewal, therefore, had no 
effect. In our opinion, this contention 
must be accepted. A look at clause (1) of 
the renewal clause will show that it pro« 
vides for yearly renewal of the agree- 
ment by 31st of January each year by 
issue of an order by Government in writ- 
ing. What is the meaning of “issue of an 
order by Government” in the context of 
this sub-clause? In our opinion, in the 
context ‘in which these words have been 
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used, they mean service of the order on 
the purchaser by the Government. In 
other words, merely passing of an order 
by the Government before 31st of Janu- 
ary is not enough and the order of re- 
newal must also be communicated to or 


_}served on the purchaser by 31st of Janu- 


ary so as to make it effective. The whole 
object of clause (1) is that the purchaser 
must know by 31st of January whether 
the Government has decided to renew 
the agreement so that he may arrange 
his business accordingly. This object can- 
not be achieved unless the order of re- 
newal is communicated to the purchaser 
by 3ist of January. Our conclusion that 
the word “issue” used in clause (1) meang 
communication or service and not merely 
passing of an order is further supported 
by a look at clause (3) which requires 
the purchaser to execute a fresh agree- 
ment within 15 days from the date of 
the issue of the order granting renewal. 
Now if the purchaser is to execute an 


agreement within 15 days from the date 


of passing of the order, in most of the, 
cases it would be impossible for him to 
execute the agreement because the order 
of the Government, after it is passed, is 
normally sent to the Conservator of Fo- 
rests and then to the Divisional Forest 
Officer for communication to the pur- 
chaser and the purchaser in the normal 
course does not receive the order before 
15 days of its passing. This shows that 
the words “issue of the order” as used 
in clause (3) also mean communication 
or service of the order granting renewal 
and not merely passing of the order by 
the Government. It can be presumed that 
the Draftsman of the Agreement used 
the word “issue” in clauses (1) and (3) 
in the same sense. The use of the word 
“issue” to denote service is also not une 
common. In Koon Wing Lau v. Calvell, 
1950 All LR 97, it was held in the con- 
text of Section 4 of the Immigration Act, 
1901-48 (Australia) that a certificate 
which is written out and signed but not 
delivered to the immigrant is not issued 
within the meaning of that section: [See 
Strouds Judicial Dictionary, 4th Edition, 
Vol. 3 p. 1433} In Banarsi Debi v. L-T, 
Officer, AIR 1964 SC 1742 at p. 1746, it 
was pointed out by the Supreme Court 
that in the legislative practice of our 
country the expressions ‘issued’ and 
‘served upon’ are sometimes used to con- 
vey the same idea. Our conclusion, there- 
fore, is that in the context of the re 
newal clause with which we are cons 


cerned in this case, the word ‘issue’ has 
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been used therein to denote service, S 
an order of renewal which is passed be- 
fore 31st of January by the Government 
but is communicated after 31st January 
to the purchaser cannot be said to have 
been issued by 3ist January as required 
by the renewal clause. The order of re- 
newal in the instant case, in our opinion, 
was invalid as it was not communicated 
to the petitioner by 31st January 1969. 
The State was, therefore, not entitled to 
claim the damages for breach of the 
renewal clause. 

4, The petition is allowed. The de- 
mand notice is quashed, There shall be 
no order as to costs. The security amount 
be refunded to the petitioner. 

Petition allowed, 
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Radheshyam Agarwal, Appellant v. 
Union of India and others, Respondents, 

First Appeal No. 150 of 1972, D/- 24-7- 
1979.* 

Railways Act (1890), Section 73 — Rail- 
way’s liability as a Common Carrier of 
goods — Actual delivery of goods to 
Railway Administration is an essential 
requisite — Goods not delivered by con- 
signor — Receipts issued found fictitious 
— Railway held was not liable. (Contract 
Act (1872), S. 238 Illus. (b), Ss. 148, 149). 


The basic liability of the railway ad- 
ministration both under the provisions 
of the Indian Railways Act and under 
the general law as a common carrier is 
the same. To commence its liability, ac- 
tual delivery of the goods to it by the 
consignor for carriage by rail must be 
proved. Unless that is shown, no contract 
of carriage is made out and, therefore, 
there is no occasion to fasten any liabi» 
lity on the railway administration to re- 
turn the goods. (Para 23) 

The fact of actual delivery of goods by 
the consignor to the railway administra- 
tion for carriage by rail marks the start- 
ing point of the railway’s liability as 
common carrier under the existing S. 73 
of the Railways Act and the issue or non= 
issue of the railway receipt for the same, 
is at best merely of an evidentiary value 
and not decisive of the question whether 
actual delivery of the goods had been 
made by the consignor and accepted by 


*Against decree of S. Sanyal, Ist Addl. 
Dist. J., Jabalpur, D/- 31-7-1972. 
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the railway administration. Whenever AIR 1929 Pat 296 18 
there is any dispute about the fact of AIR 1928 PC 24: 26 All LJ 545 18 


actual delivery of goods by the consign- 
or to the railway administration, the 
fame has to be determined on the basis 
of evidence adduced in the case since 
it is this fact of actual delivery and not 
the circumstance of issue or non-issue 
of a railway receipt which provides the 
starting point for commencement of the 
responsibility of the railway administra- 
tion as carrier of the goods. (Para 18) 

The expression ‘goods delivered to the 
administration to be carried by railway’ 
occurring in the old Section 72 has been 
retained in the new Section 73 to indi- 
cate that commencement of the railway 
administration’s liability in either case 
is from the same point of time i.e. when 
actual delivery of the goods is made by 
the consignor to the railway administra- 
tion for its carriage by rail. 


(Para 16) 
If it is shown that no real contract of 
carriage resulted notwithstanding the 


issue of the railway receipt, on account 
of want of delivery of goods by the con- 
signor to the railway administration for 
carriage by rail, then the right to claim 
return of the goods does not arise since 
there has been in effect no such contract 
of carriage created. (Para 19) 


The railway administration cannot be 
held liable for the act of its servants in 
issuing a railway receipt without delivery 
of the goods for carriage by the con- 
signor to the railway administration, 
even on the basis of the illustration (b) 
to S. 238 of the Contract Act. Ss. 148 and 
149 of the Contract Act also show that 
to constitute bailment it is necessary to 
prove delivery of the goods to the bailee 
and till such delivery has been proved, 
no question arises for holding the bailee 
liable for return of the goods. 

(Para 22) 

Thus where it was not established that 
the goods were actually delivered to the 
Railway administration for carriage and 
the receipts issued were found fictitious; 
the plaintifi’s suit was rightly dismissed 
against the railway administration. Case 


law Rel. on. (Para 23) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1954 19 


(1952) 54 Bom LR 652: AIR 1953 Bom 46 
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AIR 1950 East Punjab 87 18 

- AIR 1950 Mad 700 -` 18 
- AIR 1936 All 69: 1936 All LJ 387. 18 

- AIR 1933 Nag 261 > .- 18 


AIR 1922 All 9: 20 All LJ 31 (FB) 18 
ra ILR 39 Bom 485: AIR 1915 Bom 
17 

(1904) ILR 31 Cal 951 18 
(1851) 10 CB 665: 138 ER 263, Grant v. 
Norway 22 
Y. S. Dharmadhikari with Ku. Kanti 
Rao and R. K. Nema, for Appellant; 
N. S. Kale, for Respondents Nos. 1 and 2. 
J. S. VERMA, J.:—~ This is an appeal 
by the plaintiff. The plaintiffs suit 
has been decreed to the extent of Rupees 
33,955.50 Paise, with interest, only 


.against the defendants Nos. 3 to 6 and 


it has been dismissed in its entirety 
against defendants 1, 2, 7 and 8. The 
plaintiff in this appeal prays for passing 
the decree against defendants | and 2 
(respondents 1 and 2) also but no such 
prayer has been made against defendants 7 
and 8 who have not even been implead- 
ed as parties. Thus the only question 
in this appeal is whether the suit can be 
decreed also against defendants: Nos. L 
and 2. 

2. The plaintiff Radheshyam Agarwal 
is a businessman carrying on business in 
oil and other commodities at Jabalpur. 
Defendants 1 and 2 are the Central Rail- 
way and Southern Railway administra- 
tions. The defendant No. 3 is a partner- 
ship firm carrying on business in coco« 
nut oil at Alwaye in the State of Kerala. 
Defendants 4 to 6 are the partners of 
this firm and they are brothers. Defen- 
dants 7 and 8 are two banks. 


3. In March 1963, the plaintiff placed 


an order with the defendant No. 3 Firm . 


for supply of 650 tins of coconut oil at 
the rate of Rs. 47 per tin, each tin con- 
taining 17 Kgs. of oil. The defendant No. 
3 firm alleging to have despatched two 
consignments, each containing 330 tins of 
coconut oil ex-Chalakudi. railway station 
on the Southern Railway to Jabalpur on 
the Central Railway against two railway 
receipts (Exs. P-3 and P-~4) 
1963, handed over these railway receipts 
together with two Hundis, each for Ru- 
pees 15,510, drawn on the plaintiff, 
to the defendant No. 7 Bank at Alwaye. 
The documents were then sent to the 
defendant No. 8 Bank from which the 
plaintiff collected the two 
ceipts on payment of -Rs. 31,308. 
plaintiff, as the last endorsee of these 
railway receipts, claimed delivery of the 


- goods at the destination station, but be- 


ing unable to get the goods shown in the 


dated 3-4~- 


railway re- 
The. 


1989 - 


railway receipts to have -been 
he gave notice under Section 78-B of ‘the 
Railways Act and Section 80 of the. Code 
of Civil Procedure to defendants 1 and 
2. The railway administration asked the 
plaintiff for invoices of these consign- 
ments and then by a letter dated 28-12- 
£963 intimated the plaintiff that enquiries 
made had revealed that no such goods 
- had been tendered to the railway admin- 


istration for ‘carriage at the forwarding 


station by the consignor on account of 
which the railway 


unable to return the same. 


4, The suit was filed on 30-1-1964 to 


recover in all Rs. 37,804 as the costs of 
the goods, banking charges, loss of pro- 
fit, interest and notice charges. 


5. The defence of the two railway 
administrations (defendants 1 and 2) has 
been that the goods were not delivered 
by. the consignor to the railway admin- 
istration at Chalakudi on account of 
` which the contract of carriage was never 
made. Issue of the railway receipts was 
admitted but it was alleged that they 
had been obtained fraudulently by the 
consignor in collusion with the railway 
servants, without tendering the goods 
mentioned therein to the railway admin- 
istration. It was also stated that in addi- 
tion to these two instances, there - were 
31 other similar instances where defen- 
_ dant No. 3 had obtained railway receipts 
from the railway servants without deli- 
vering the goods shown to have been 

` consigned under them. It was claimed 
< that there was no liability on the rail- 
way administrations since the goods 
shown to have been booked under these 
two railway receipts had, in fact, never 
been delivered to the railway admin- 
istration at the forwarding station and 
the railway receipts had been obtained 
. fraudulently by the consignor. This, i 
substance, was the defence of the two 
railway administrations. 


- 6& Defendants 3 to 6 remained ex 
parte and did not even file their written 
statement. However, defendant No. 4, a 
partner of defendant No. 3 Firm, appear- 
ed as a witness (P. W. 2) for the plaintiff 
and asserted that the firm had delivered 
the goods at the forwarding station to 
the railway administration and obtained 
the railway receipts after delivery -of 
the goods. The defence taken -by the 
Banks (defendants 7 and 8) is no longer 


relevant since no decree has been pass- 
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ed. against them and this. appeal -has also 


not been preferred against them. 


‘. 7. The trial Court found that the con- 
signments. shown in the aforesaid. two 
Tailway receipts were not delivered .for 
carriage at the forwarding station to the 
railway administration; that the railway 
receipts were obtained fraudulently : by 


‘ defendants 3 to 6 from the railway ser- 


vants at the forwarding station: and that 
a sum of Rs. 31,308 was paid on 18-5- 
1963 by the plaintiff through the Bank 
to defendants 3 to 6 against the two 
railway receipts. Accordingly, it~ held 


' that the two railway administrations are 


not liable to the plaintiff and that the 
plaintiff is entitled to recover in all Ru- 
pees. 33,955.50 Paise with interest from 
defendants 3 to 6 only. Plaintiff’s: claim 
against other defendants was found un- 
tenable and dismissed. 
8. The contention of Shri Y. S. Dhar- 
tinadhikari, learned counsel for the plain- 
tiff-appellant, is that the plaintiff as the 
transferee of the railway receipts which 
are documents of title to the goods is en- 
titled to get the goods or its value from 
the railway administrations under the 
contract of carriage. He argues that a 
presumption of delivery of goods for car- 
riage at the forwarding station arises 
from these railway receipts which has 
not been rebutted by the railway admin- 
istrations. Finally he contends that even 
assuming there was no delivery of goods 
for carriage to the railway. administra- 
tion by the consignor, the plaintiff is not 
concerned with it and he is entitled to re- 
cover value of the goods from the rail- 
ways as transferee of. the documents of 
title. In reply to our query, Shri Dhar- 
madhikari specifically stated that: the 
plaintiff's case was based only on the 
contractual liability of the railways evi- 
denced by the railway receipts and not 
vicariously in tort for the acts of its 
servants in issuing the railway receipts 
fraudulently to defendant 3 Firm. Shri 
N.-S. Kale, on behalf of the railways, 
replied that without the actual delivery 
of goods for carriage, to the railway ad- 
ministration, no such contract was creat- 
ed to fasten any liability on the railway 
administrations. He asserted that the 
railway receipts were spurious having 
been issued without delivery of goods by 
the consignor and they created no. con- 
tractual liability on the railway admun- 
istrations. 
- 9. The- first question, . therefore, is 
whether there was in fact delivery of 
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the goods by the consignor at the for- 
warding station to the railway admin- 
istration for carriage to Jabalpur. The 
railway receipts do raise a presumption 
of delivery of goods by the consignor to 
the railway administration at the for- 
warding station. The question then is 
whether the railway administration has 
rebutted that presumption. In our opin- 
ion, from the material on record, that 
presumption has been rebutted and it 
has been shown that the two railway re- 
ceipts were issued by the railway ser- 
vants at the forwarding station to the 
consignor without delivery of the goods 
shown therein. 


10. Defendant No. 4 appearing as the 
plaintiffs witness (P. W. 2) has asserted 
that the goods shown in the railway re- 
ceipts were actually delivered for being 
carried to Jabalpur at the forwarding 
station. The forwarding notes for these 
two consignments were filled by the con- 
Signor and given to the railway servants 
on 26-3-1963 but the corresponding rail- 
way receipts were issued much later on 
3-4-1963. This witness admits that even 
though the goods were booked in ‘smalls’ 
and not being a wagon load consignment 
the identification mark thereon had to 
be put by the consignor himself, yet he 
does not remember having seen any such 
mark on the consigned goods. He 
says that he had gone to the railway 
station on 25-3-1963 but the Assistant 
Station Master, Rajappa Menon (D. W. 2) 
did not accept the goods and that the 
same were accepted by him the next day 
on 26-3-1963. However, he admits that 
he had not himself gone to the railway 
station on that day. There is no expla- 
nation why the railway receipts were 
issued much later on 3-4-1963, if the 
goods had actually been delivered and 
forwarding notes filled by the consignor 
on 26-3-1963. The fact that defendant 
No. 3 Firm was a leading coconut oil 
merchant at Alwaye and the railway ser- 
vants had without authority extended 
the irregular facility to it of getting rail- 
way receipts in anticipation of delivery 
of goods, is proved beyond doubt. This 
witness himself admits that he also had 
the facility of getting payments against 
demand drafts without railway receipts 
from the Bank, which was unusual for 
others. In this very case, even though 
the railway receipts were issued on 3-4- 
1963 and delivery of goods to railway is 
alleged on 26-3-1963, yet the defendant 
firm had been able to get money from 
the Bank against those consignments 
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much earlier on 25-3-1963. The witness 
has further admitted‘ that even though 
he was in possession of documents to 
prove purchase by the defendant firm 
of these goods earlier and then its deli- 
very for carriage to the railway admin- 
istration at the forwarding station, yet 
he did not consider it necessary to pro- 
duce the same and, therefore, they have 
not been produced in the Court. 

ii. The aforesaid two railway re- 
ceipts, on which the suit is based, were 
issued by Rajappa Menon (D. W. 2), the 
Assistant Station Master, Chalakundi. 
He has admitted the fact of issuing these 
two railway receipts (Exs. P-3 and P~4). 
However, he refused to give any further 
statement and neither accepted nor deni- 
ed the fact of having received the goods 
shown to have been consigned by these 
railway receipts, on the ground that 
there was a criminal case pending against 
him in relation to these railway receipts, 
It may be mentioned here that the con- 
Signor and the concerned railway ser- 
vants were also prosecuted for forging 
these and other railway receipts in all 
of which consignor was the defendant 
No. 3 Firm. However, Chakko (D. W. 6), 
who was the Travelling Inspector of Ac- 
counts in that area on the Southern Rail- 
way, has proved the fact that Rajappa 
Menon (D. W. 2) had admitted to him, 
soon after the irregularity was detected, 
that he had made a wrong entry in the 
loading register of the forwarding sta- 
tion, showing booking of the consignment 
against the railway receipts Exts. P-3 
and P-4 and he expressed regret for his 
act. This witness accordingly had made 
a remark at that very time against the 
entry in the loading register saying that 
it was a bogus entry. It is, therefore, 
clear that the concerned Assistant Sta- 
tion Master, Rajappa Menon (D. W. 2), 
who had issued the railway receipts Exs. 
P-3 and P-4, had soon thereafter admit- 
ted the fact that no goods had actually 
been booked against these railway re- 
oe, even though the receipts had been 
issued. 


12. Shri Dharmadhikari tried to con- 


tend that the railway documents show 
that 660 tins of coconut oil had been car- 


ried in wagon No. CR 58286, as shown 


in the loading register against these rail- 
way receipts Exs. P-3 and P-4, but they 
had been miscarried to Cuttack and deli- 
vered there against some other railway 
receipt. We are satisfied that in view of 
the evidence produced in this case, in- 
cluding the testimony of Chakoo (D. W. 
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6) who proves also the earlier admission 
of the concerned Assistant Station. Mas- 
ter Rajappa Menon (D. W. 2), it is clear 
that the goods carried in the wagon to 
Cuttack and delivered there were not the 
ones booked against these railway re- 
ceipt Exs. P-3 and P-4 but against some 
other railway receipts and a wrong entry 
.was made in the loading register at the 
forwarding station by Rajappa Menon 
(D. W. 2) to cover up his lapse. 


13. From the positive facts proved in 
this .case and the circumstances emerg- 
ing from the evidence, we are satisfied 
that the railway administrations have 
discharged the burden, which was on 
them and they have shown that there 
was actually no delivery of goods by the 
consignor to the railway administration 
at Chalakudi as claimed by the plain- 
tiff against these railway receipts Exs. 
P-3 and P-4 and that these railway re- 
ceipts were fictitious. It is obvious that 
the goods not having been delivered to 
the railway administration for carriage, 
even though railway receipts were issu- 
ed, there was no occasion to return the 
same after carrying it to the destination 
station under the alleged contract of 


carriage. ; 
14. The question now is whether the 
railway administrations can be held 


liable only on the basis of these fictitious 
railway receipts when the  consignor 
never delivered the goods to it for carrix 
age under the alleged contract of carri- 
age. For this purpose, we have to con- 
sider the provisions and principles which 
apply to determine the railway’s liabi- 
lity as carrier of goods, with which alone 
we are concerned, 


15. The railway’s liability as carrier 
of goods is laid down in the Indian Rail- 
ways Act, 1890. The Act has been con- 
siderably amended with effect from 1-1- 
1962 by the Indian Railways (Amend- 
ment) Act (39 of 1961). Prior to 1-1-1962, 
the responsibility of railway as carrier 
of goods was substantially that of a 
bailee under provisions of the Contract 
Act, by virtue of the old Section 72 of 
the Railways Act. After 1-1-1962, by the 
new Section 73, the character of basic 
responsibility of railway has.been .chang- 
ed from that of a bailee to: substantially 
that of. a common carrier, Certain ex- 
ceptions have. been given in Section 73 
itself and together with other provisions, 
in the Act, they show that to some ex- 
tent railway’s basic liability as a common 
carrier has been diluted in particular 
circumstance, However, in this case we 
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are concerned only with the basic na- 
ture of railway’s liability- as a common 
carrier in order to decide whether it can 
be held liable even without delivery of 
goods to it for carriage. 


16. Actual delivery of goods to the 
railway administration for carriage is an 
essential requirement to attract rail- 
way’s liability as a common carrier of 
goods under the new Section 73 after 
1-1-1962, as it was earlier under the old 
Section 72 to attract its liability as a 
bailee. In this respect there has been no 
change by amendment of the Railway 
Act. The expression ‘goods delivered to 


the administration to be carried by rail- 
way’ occurring in the old Section 72 has 


been retained in the new Section 73 to 
indicate that commencement of the rail- 
way administration’s liability in either 
case is from the same point of time ie. 
when actual delivery of the goods is 
made by the consignor to the railway 
administration for its carriage by rail. 
The plain meaning of new Section 73 
with which we are primarily concerned, 
shows that unless there is actual deli- 
very of goods for carriage by rail to rail- 
way administration, the basic liability of 
the administration as a common carrier 
does not commence. The section does not 
even make a mention of the railway re- 
ceipt and shows that railway administra- 
tion’s liability is not dependent on the 
issue or non-issue of railway receipt, 
that being only one of the relevant facts 
for deciding the question of actual deli- 
very of goods to the railway admin- 
istration for commencement of its 
liability as carrier. This conclusion finds 
support from the authorities mentioned 
hereafter, 


17. For the reasons given earlier, the 
authorities in which the expression ‘goods 
delivered to the administration to be 
carried by railway’ occurring in the old 
Section 72 was construed to determine 
the starting point of railway administra- 
tion’s liability continue to apply even 
now- for this purpose. In Ramchandra 
Natha v.-:G.LP. Railway Co., (1915) ILR 
39 Bom 485 it was held, relying on some 
earlier decisions, that the real question 
to be determined on the facts of each 
case was whether actual physical deli- 
very of the goods had been made by the 
consignor to the railway administration 
to commence the responsibility of the 
railway administration and that the issu- 
ance or non-issuance of a railway re- 
ceipt was not decisive of the question, it 
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being merely of evidentiary value. -The 

learned Judges constituting the Division 

Bench delivered concurring, though 

parate judgments. The relevant extracts 

from the judgments are as follows:— 
Heaton, J.:— 


' “A ‘delivery to be carried by railway’ 
means something more than a mere de- 
positing of goods on the railway premi- 
ses; it means some sort of acceptance by 


the railway, a taking as well asa giving: 


When that taking occurs is a matter 

which depends on the course of business 

and the facts of each particular case but 

it certainly may be completed before a 

railway receipt is granted.” 

Shah, J.:— 
“The delivery 


tion 72 is an actual delivery and marks 


the beginning of the Company’s responsi- 
bility. That delivery would no doubt in- 
volve not merely the bringing of the goods 
on the railway premises but acceptance 
thereof by the Company for the purpose 
of carrying the same by railway. Such 


acceptance may be express or implied in 


a variety of ways by the usual course of 
business, but may be quite independent 


of any receipt being granted by the Com-. 
pany. Of course it will depend upon the’ 


circumstances of each case and the usual 
course of business of the railway ad- 


ministration as to whether the goods can- 


be said to be delivered to be carried by 
railway under Section 72 of the Act.” 
x 


> x 
“It follows, therefore, that the com- 


mencement of the liability of the Com- 


pany for goods delivered to be carried 
under Section 72 is in no way dependent 
upon the fact of a receipt having been 
granted, and must be determined on the 
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evidence......... a 


Substantially the same view has been 
taken by other High Courts also. The 
ease was followed by the Bombay High 
Court in subsequent decisions, of which 
Governor-General of India in Council v. 
Jubilee Mills Ltd., (1952) 54 Bom LR 652 
is one. 

18. This view, which has been follow- 
ed substantially by the other High Courts 
as well, clearly indicates that the fact 
of actual delivery of goods by the con- 
signor to the railway administration for 
carriage by rail marks the starting point 
of the railway’s liability as common car- 
rier under the existing Section 73 of the 
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se- 


contemplated by Sec- 


(emphasis supplied) 


of’ the railway: receipt for the ‘same, 






and not decisive of the question whether 


actual. delivery of the goods had . been|: 
made by the consignor and accepted byļ 


the railway administration. Whenever 
there is any dispute about the fact of 
actual delivery of goods by the consignor 
to the railway administration, the same 
has to be determined on the basis of evi- 
dence adduced in the case since it is this 
fact of actual delivery and not the cir- 
cumstance of issue or non-issue of a rail- 
way receipt which provides the starting 
point for commencement of the responsi- 


. bility of the railway administration asļ- 


earrier of the goods. (See Chhogalal v. 
Secretary of State, AIR 1933 Nag 261: 
29 Nag LR 333; Jalim Singh v. Secretary 
of State, (1904) ILR 31 Cal 951; Hardayal 


v. B. & N. W. Ry. Co., AIR 1929 Pat 296; 


Sohanlal Munnalal v. E. I. Railway, AIR 
1922 All 9 (FB); Secretary of State v. 
(Firm) Sheo Bhagwan, AIR 1936 All 69; 
Laxmi Narain Brahma Narain v. Gover- 
nor-General in Council, AIR 1950 East 
Punjab 87; Ardeshir v. Agent, G.LP. Ry. 
Co., AIR 1928 PC 24 and Mariappa v. 
G. G. in Council, AIR 1950 Mad 700. 


19. In Morvi Mercantile Bank Ltd. v, 
Union of India, AIR 1965 Sc 1954, i 
was held, relying on earlier Privy Coun- 
cil decisions, that a railway receipt is a 
document of title to the goods covered 
by it and transfer of the said document 
for consideration effects a constructive 
delivery of the goods with the 
that the endorsee of the railway receipt 
will have the same remedies as owner 
of the goods would have for deprivation 
of the said goods or injury to them. It 
follows from this decision that the en- 
dorsee of the railway receipt, therefore, 
steps into the shoes of the consignor of 


~- the goods having the same rights and no- 


thing more. The rights of the consignor 
of the goods under the railway receipt 
are only that which flow from the con- 
tract of carriage evidenced by the rail- 
way receipt. If it is shown that no real 
contract of carriage resulted notwith- 
standing the issue of the railway receipt, 
on account of want of delivery of goods 
by the consignor to the railway admin- 
istration for carriage by rail, then the 
right to claim return of the goods does 
not arise since there has been in effect 
no such contract of carriage created. It 
was also observed in the minority judg- 


ment of this case, with which the majo- © 


rity did not disagree, that a railway re- 


AIR. s 
. Railways- Act and the issue or non-issue: > 
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at best merely of an evidentiary . value on 
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result — 
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ceipt is not like a’ negotiable instrument 
‘unless there be-a trade-or usage to that 
effect. No such trade or usage having 
‘been pleaded or proved in the present 
‘case, it must be held that the character 
of the railway receipt was merely of a 
document of title as held by their Lord- 
Ships and not like that of a negotiable 
. instrument. The position, therefore, is 
the same as indicated earlier that ‘the 
‘railway administration cannot be held 
‘liable as carrier of the goods unless 
‘actal delivery of the goods to it by the 
,consignor for carriage by rail has been 
, proved. 

| 20. The above position which emerges 
from the statutory provisions contained 
in the Indian Railways Act is the same 
as that under the general law relating to 
a common carrier or a bailee, as shown 
hereafter. 


= 21. In Halsbury’s Laws of England, 
Fourth Edition, Volume 5, in paragraph 


' 339 at page 160, under the heading ‘Com-. 


mencement of common carrier’s liability’ 
the starting point of liability has been 
stated as under:— 

"The duties and liability of a carrier 
do not begin until he has accepted the 
goods for carriage.” 


Acceptance of the goods for carriage pre- 
supposes actual delivery of the goods by 
the consignor to the carrier without 
which admittedly the occasion for its ac- 
ceptance by the carrier does not arise. 
It is,. therefore, clear that a common 
‘earrier’s liability under the general law 
does not arise until there has been actual 
delivery of the goods to it by the con- 
‘Signor for carriage and the same has 
been. duly accepted for that purpose. 


22. Section 238 of the Contract Act 


. relates to the effect on agreement of mis- _ 


representation or fraud by an agent. Il- 
lustration (b) to that section is as under: 


“(b) A, the captain of B’s ship, ‘signs 
bills of lading without having received 
on board the goods mentioned therein. 
"The bills of lading are void as between 
B and the pretended consignor.” 

The illustration is based on an earlier 
‘English decision in Grant v. Norway, 


(1851) 10 CB 665. That decision was given 
‘in an action brought by the endorsees 
of a bill of lading against the owners of 
‘a vessel to recover'the amount of ad- 
vances made by the former upon the 
bills of lading, 
having been shipped. It was held that the 


master of a Ship signing the bill of lad-. 
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the goods never in fact- 
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.ing for goods which had never been ship- | 
.ped is not to be considered. as the agent 


of the owner in that behalf, so .as to 
make the latter responsible to one who 
has made advances upon the faith of the 


‘bills of lading so signed. The action was 


therefore, dismissed against owners of 
the ship: It is evident from illustration 
(b) to Section 238 that the principle laid 
down in' this decision has been embodied 
in the Indian Contract Act. There cap 
thus be no doubt that the railway ad- 
ministration cannot be held liable for 
the act of its servants in issuing a rail- 
way receipt without delivery of the 
goods for carriage by the consignor to 
the railway administration, even on this 
basis. Sections 148 and 149 of the Con-| 
tract Act also show that to constitute 
bailment it is necessary to: prove delivery 
of the goods to the bailee and till such 
delivery has been proved, no question 
arises for holding the baitee liable for 
return of the goods. 


23. From the above discussion, it is 
obvious that the basic liability of the 
railway administration in such a case 
both under the provisions of the Indian 
Railways Act and under the general law 
aS a common carrier is the same and to 
commence its liability, actual delivery 
of the goods to it by the consignor for 
carriage by rail must be proved. Unless 
that is. shown, no contract of carriage 1s 
made out and, therefore, there is no oc- 
casion to fasten any liability on the rail- 
way administration to return the goods. 
In this.case the very first essential re- 
quirement to commence the railway ad- 
ministrations’ liability, not having been 
proved.as stated earlier, the plaintiffs 
Suit was rightly dismissed against the 
railway administrations. This - appeal 
must, therefore fail. 

24. Consequently, this appeal is dis- 
missed but in the circumsatnces of the 
case, the parties shall bear their own 
costs of this Court. 

Appeal dismissed, 
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Motor Vehicles Act_ (1939), Ss. 110 (1), 
81, 84, 2 (18) —- Parking of vehicle on 
slope — Claim in respect of accident aris- 
ing “out of the use of motor vehicle” — 
Accident due to negligence in taking 
precautions mentioned under Ss. 81, 84 
while parking vehicle — It is one “out 
of the use of motor vehicle”. 


A motor vehicle which was in a fit 
condition was driven up to certain place 
and parked on the road by its driver 
who then left it unattended. Some mis- 
chievous children got into it and later 
the vehicle started moving down the 
slope (possibly due to its gear being 
brought to the neutral position) and in- 
jured the claimant who was sitting on 
the edge of the road. 


Held, that the claim was maintainable. 
(Case law discussed). (Paras 8, 9) 


It cannot be contended that, unless the 
engine of the motor vehicle is switched 
on and it is driven by someone, it can- 
not be said that the motor vehicle is be- 
ing used. A distinction has to be drawn, 
between a motor vehicle which is in a fit 
eondition for mechanical propulsion and 
a vehicle which is not in that condition. 
A vehicle which is out of use being in- 
capable of mechanical propulsion on ac- 
count of some defect and being negli- 
gently parked starts rolling would be 
in a different category. Not so a motor 
vehicle which is fit for mechanical pro- 
pulsion on the road, and which during 
its use has been parked negligently on 
the road and later starts sliding down 
the road without being mechanically pro- 
pelled by starting the engine. 

(Paras 8, 9) 


Further, any negligence of the driver 
in taking precautions mentioned in Sec- 
tions 81 and 84 of the Act while parking 
the vehicle and leading to an accident 
must lead to the conclusion that such an 
accident arises “out of the use of motor 


vehicle.” (Para 11) 
Cases Referred: Chronological Paras 
AIR 1979 Kant 10 wa B 
1977 MPLJ 287: AIR 1978 Madh Pra a 

1 
1970 Ace CJ 251 (SC-Ceylon) 14 


1967 Acc CJ 104 (M. A. C. Tri-J cone 


1941) 1 KB 108: 164 LT 171, Maguire v. 
Crouch 13 
(1924) 41 TLR 1, Martin v. Stanborough 
=O B 


R. P. Varma with Deepak Verma, for 
Appellant; D. M. Dharmadhikari (for 


V. G. Sumant v. Shailendra Kumar 


AIR. 


Nos. 1 and 2) and P. C. Naik (for No. 3), 
for Respondents. 


J. S. VERMA, J.:— This is an appeal 
by the claimant under S. 110D of the 


Motor Vehicles Act against the order 
dated 27-3-1974 passed by the Motor 
Accidents Claims Tribunal, Bhopal, in 


Misc. Civil Case No. 19 of 1967, rejecting 
the entire claim arising out of a motor 
accident. The Tribunal has, however, 
held that in case the claimant was en- 
titled to the award of any compensation, 
the amount of Rs. 5,000 would be ade- 
quate compensation in its view. 


2. On 16-1-1967, the claimant V. G. 
Sumant who was posted as Post Master 
at Balaghat, happened to þe in Bhopal. 
That day in the evening while he was in 
the market for making some purchases 
from a hardware shop in. Jumerati 
Mohalla, Bhopal, and happened to be 
sitting on a stool outside the shop, a jeep 
car MPB 2844 owned by respondent No. 
2 Shivnarayan Seth was parked at some 
distance from where he was sitting. Re- 
spondent No. 1 Shailendra Kumar, a 
minor son of respondent No. 2, was al- 
leged to have driven the jeep negligent- 
ly as a result of which it ran over the 
claimant fracturing his right ankle. The 
claimant contends that he spent about 
Rs. 1,000 over his treatment. In all, com- 
pensation of Rs. 50,000 was claimed. Re- 
spondent No. 3 is the Insurance Company 
with which the said jeep was insured. 


3. The defence of respondents 1 and 
2 was that the jeep was parked near the 
shop of respondent No. 2 when some 
children got into the jeep without the 
knowledge or consent of its owner the 
respondent No. 2 and it appears ` that 
somehow the jeep was set in motion by 
the mischievous children who had got 
into the motor vehicle with the result 
that the jeep started sliding down the 
Slope on the road and injured the claim- 
ant who happened to be sitting on the 
road. It was also contended that the 
accident did not occur as a result of the 
use of the motor vehicle on account `of 
which the Tribunal had no jurisdiction 
to entertain the claim. 


4. The Tribunal has come to the con- 
clusion that the motor vehicle was set 
in motion in the manner alleged by the 
respondents while it was parked on the 
road, and when it was sliding down the 
slope, it struck the claimant causing the 
injury. On this finding, the Tribunal 
came to the conclusion that the jeep was 
then not being driven on account of 
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which the accident cannot be said to 
arise out of the use of a motor vehicle 
and, therefore, the Tribunal had no jur- 
isdiction to entertain the claim. For this 
reason, the entire claim has been dis- 


missed as not maintainable. As earlier 
stated, the Tribunal has assessed the 
quantum of compensation at Rs. 5,000 


only in case the claimant is held entitl- 
ed to award of compensation in these 
proceedings. 


5. Learned counsel for the appellant 
contends that the Tribunal erred in hold- 
ing that it has no jurisdiction to enter- 
tain the claim. He argues that even on 
the findings reached by the Tribunal, 
the accident arose out of the use of the 
vehicle so that the Tribunal had juris- 
diction to entertain the claim. It is also 
contended that Rs. 5,000 is inadequate 
compensation for the injury sustained by 
the claimant. 


6. We shall first advert to the ques- 
tion of quantum of compensation before 
coming to the maintainability of the 
claim and the jurisdiction of the Fri- 
bunal, which is the main controversy 
in the present case. On the quantum of 
compensation, all that we know is that 
the claimant sustained fracture of the 
right ankle for which he had to be treat- 
ed in a hospital. There is no cogent evi- 
dence to support the claim for special 
damages made by the claimant. Learned 
counsel for the appellant contends that 
the claimant has suffered a permanent 
disability as a result of the injury and 
has started limping. There is no cogent 
evidence to support this contention. How- 
ever, it is not difficult to visualise that 
some money must have been spent on 
treatment of the fracture sustained in 
the right ankle by the claimant. In, the 
light of comparable cases relied on by 
the Tribunal, in our opinion the award 
of a lump sum compensation of Rs. 5,000 
to the claimant, in case he is entitled to 


award of any compensation in these pro- — 


ceedings, for the injury sustained by him 
in the accident, is reasonable. At any 
rate, no case for enhancement of that 
amount has been made out. We hold ac- 
cordingly. é 


7. We now come to the main question 
relating to the jurisdiction of the Tribu- 
nal to entertain this claim. The finding 
of the Tribunal is that the accident oc- 
curred when the jeep was set in motion 
by some mischievous child who entered 
the jeep while it was parked outside the 
shop of its owner respondent No. 2. It 
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is not dificult to visualize that the gear 
of the jeep was brought to the neutral 
position by some mischievous child that 
being the only obstruction to the move- 
ment of the vehicle placed by the driver 
while parking the vehicle before leaving 
it unattended on the road, the same be- 
ing removed the vehicle was set in 
motion and it started sliding down the 
slope in the direction where the claimant 
was sitting on the edge of the road. This 
finding reached by the Tribunal appears 
to be quite reasonable in the facts and 
circumstances of the case either proved 
or no longer in controversy. The ques- 
tion then is whether an accident happen-. 
ing in this manner can be said to arise 
out of the use of a motor vehicle so as 
to attract the jurisdiction of Tribunal to 
entertain such a claim. 

8 It is nobody’s case that the jeep 
was in a defective condition or that if was 
not in a fit condition for mechanical pro- 
pulsion. The case is that the jeep which 
was in a fit condition was driven up to 
that place and had been parked on the 
road outside the shop of its owner re- 
spondent No. 2 by the driver who then 
left it unattended; some mischievous 
children got into it and later the jeep 
started moving down the slope. What we 
have to decide is whether an accident 
happening as a result of rolling down 
the slope of a motor vehicle parked on 
the slope of a road, the motor vehicle 
being in a fit condition and left un- 
attended on the road in this manner, can 
be said to arise out of the use of a motor 
vehicle. The view taken by thé Tribunal 
and supported by the respondents’ coun- 
sel Shri D. M. Dharmadhikari and Shri 
P. C. Naik is that unless the engine o 
the motor vehicle is switched on and ıt 
is driven by someone, it cannot be said 
that the motor vehicle is being used. In 
our opinion, the narrow view suggested 
by the respondents’ counsel and accept- 
ed.by the Tribunal cannot be upheld. 

9. We may mention at the outset that 
a distinction has to be drawn between 
a motor vehicle which is in a fit condi- 
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. tion for: mechanical propulsion like the 


jeep in the present case and a vehicle 
which is not in that condition. A vehicle 
which is out of use being incapable of 
mechanical propulsion on account of 
some defect and being negligently park-| 
ed starts rolling would be in a different 
category. Not so a motor vehicle which}. 
is fit for mechanical propulsion on thej. 
toad and which during its use has been 
parked negligently on the road and 
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later starts sliding down: the road with- 
out being mechanically propelled by 
Tarung the engine. 


40. Some of the statutory provisions 
which may be referred are Ss. 81 and 84 
of the Motor Vehicles Act, 1939, dealing 
with stationary vehicles, It is laid down 
that no person driving or in charge of 
a motor vehicle shall leave the vehicle 
in circumstances as are likely to cause 
. danger to other users of . the road or 
cause or allow the vehicle to remain sta- 
tionary in any public place unless there 
is in the driver’s seat a person duly 
licensed to drive the vehicle or. umless 
‘the mechanism has been stopped and a 
brake or brakes applied or such other 
measures taken as to ensure that the 
vehicle cannot accidentally be put in 
motion in the absence of the driver. It 
is obvious that none of these statutory 
. precautions .embodied in Sections 81 and 
84 were taken in respect of the aforesaid 
jeep when it was parked on the slope of 


a.road outside the stop of its owner re- . 
spondent No. 2. It need hardly be added . 


that the precautions needed while park- 
ing a motor vehicle on a slope are na- 
tuarlly greater because the tendency of 
the vehicle to slide down the slope is 
obvious. Admittedly, no such precautions 
enjoined by law were taken in -respect 
of the said jeep. Ss. 81 and 84 occur in 
Chap. VI of the Motor Vehicles Act, 
1939, pertaining to ‘control of traffic’ on 


a highway. This itself indicates that such. 


necessary precautions relate to the use 
of a motor vehicle on a highway. There 
is no other reason for laying down such 
precautions to be observed while using 
the motor vehicle on a highway. 


11. We may add that the duties en- 
Joined on a driver of a motor vehicle to 
take certain precautions while parking a 
motor vehicle on a public highway dur- 
ing the use of that motor vehicle obvi- 
ously relate to the use of that motor 
[vehicle on a public highway. It neces- 
{sarily follows that any negligence of the 
driver in this respect which leads to an 
accident must obviously lead to the con- 
clusion that such an accident arises out 
of the use of the motor vehicle. The ex- 
pression ‘accidents......... arising out of 
the use’ of motor vehicles’ cannot be nar- 
rowly construed and must take within 
tits ambit all accidents which are related 
jto the use of a motor vehicle as a motor 
jvehicle, i.e. any mechanically propelled 
‘tyehicle adapted for use upon roads a5 
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defined in S. 2 (18) of the Motor Vehicles. 


ALR. 


Act. The definition of ‘motor Semel 


given in S. 2 (18). must be read to me 


any such vehicle. which is capable of: 
mechanical propulsion for use. -upon 
roads and, therefore, a vehicle, . which 
for the time being is incapable of mecha-- 
nical propulsion ceases to fall within the . 
ambit of the definition. A motor vehicle. 
which being .fit is capable of mechanical 
propulsion and for use as such but for. > 
the time being has only been parked or 
left stationary at any place is included 
within the definition. We find no reason 
why provisions like Ss. 81 and 84 would 
be made in the Motor Vehicles Act it 
Chap. VI relating to ‘control of traffic’ 
and dealing with the duties of a driver 
who leaves the vehicle parked or sta- 
tionary on a public road unless it was 
mtended to regulate the use of. motor 
vehicles at such places during its use: 
We are, therefore, unable to uphold the 
contrary view taken by the TADPDAL on 
this point. 


' 12. According to learned counsel ap- 
pearing on both sides, the only reported 
decision directly on the point is General 
Manager, Karnataka State Road Trans- 
port Corporation v. Sangappa Sataling- 
appa Goudar, AIR 1979 Kant 10. Thaf 
Was a case in which the motor -vehicle 
which had been stationed by the driver 
unattended on a slope suddenly started 
moving and dashed against a tea-stall 
causing considerable damage to the stall 
and resulting in certain injuries to thé 
claimant. On a claim for compensation 
heing filed before the Motor Accidents 
Claims Tribunal under S. 110A of the 
Motor Vehicles Act, a simliar objection 
to the maintainability of that claim and 
the jurisdiction of the Tribunal to ad- 
judicate the same was taken. It was held 
that the accident had occurred due tọ 
the negligence of the driver in parking. 
the motor vehicle in such a manner and 
not taking adequate precautions as re- 
quired by Ss 81 and 84 of the Motor 
Vehicles Act, with the result that the 
accident arose out of the use of thé motor 
vehicle. On this conclusion it was held 
that the claim was maintainable and the 
Motor Accidents Claims Tribunal consti- 
tuted under S. 110 (1) of the Motor Vehi- 
cles Act had jurisdiction to entertain and 
decide the same. No decision taking a 
contrary view has .been cited before us. 
We find ourselves in agreement with the 
view taken in this decision. 

13. We would now refer to some de- 
cisions which indirectly support ` the 
above view.. The first decision is. Martin 
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v. Stanborough, (1924) 41 TLR.1. The 
Court of Appeal held that to leave a 
motor-car. unattended- on a fairly steep 
slope in a. public highway, with the 
brakes out of order and with only an 
easily removable block of wood to keep 
the car in position, so that the car could 
easily be started downhill by any mis- 
chievous person, constituted 
wf negligence. That too was a case in 
which the mischief of moving the motor 
vehicle by removing the obstruction had 
been committed by a child aged 10 years. 
No doubt, that was a case deciding only. 
the question of negligence of the driver 
and no question relating to jurisdiction 
‘like the one with which we are concern- 
ed was involved in that case. However, 
the decision is instructive to show that 
the finding of negligence was reached in 
respect of the use of a motor vehicle on 
a highway by its driver. In that sense 
the decision throws light on the. ques- 
tion before us and indicates that such 
negligence is related to use of a motor 
vehicle and is not unconnected with it. 
The other decision which has also been 
relied on by Karnataka High Court in 
the above cited case is Maguire v. 
Crough, (1941) 1 KB 108. Section 50 of 
the Road Traffic Act, 1930, was similar 
to the above quoted statutory provisions 
occurring in the Motor Vehicles Act and 
enjoined a duty on the person in charge 
of the vehicle leaving that vehicle at 
rest on the road to ensure that it was 
left in such a position or condition or 
circumstances so as to avoid any likeli- 
hood of causing danger to other persons 
using the road. In that case, a trolly 
bus was left by the driver at rest at the 
near side of a road and in a position 
where the front wheels of the vehicle 
were on a slight down gradient, and the 
driver failed to leave the hand-brake so 
applied as to hold the vehicle securely, 
and in consequence it moved forward of 
its own weight and knocked down and 
injured a pedestrian. It was held that 
the driver’s act amounted to contraven- 
tion of S. 50 of the Road Traffic Act, 
1930. For the same reason this case also 
supports the view taken by the Karna- 
taka High Court with which we are in 
respectful agreement. _ 


14. Some cases relied on by Shri 
D. -M. Dharmadhikari to support the 
Tribunal’s conclusion are not ‘apposite. 
The first case is Shrikishan v. - Dayaram, 
1967 Acc CJ 104 (M. A. C. Tri.-Jodhpur). 
_ That was-a case in. which.a truck chassis 


evidence . 
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without engine was being pushed. when 
one of the boys. who was pushing the 


. chassis fell down and was run over. It. 


was held that the truck chassis was with- 
out engine and was not, therefore, a 
motor vehicle within the meaning of the 
term as defined in Section 2 (18).of the 
Motor Vehicles Act, 1939. The jurisdic- 
tion of the Motor Accidents Claims Tri- 
bunal was, therefore, not attracted: to 
entertain a claim for compensation aris- 
ing out of that accident. This case is 
clearly distinguishable on account of the 
fact that a truck chassis -without an 
engine does not fall within the definition 
of. motor vehicle contained in Sec. 2 (18) 
of the Motor Vehicles Act, being incap- 
able of mechanical propulsion. We have 
already pointed out the distinction be- 
tween a vehicle incapable of mechanical 
propulsion and therefore not falling with- 
in the definition of motor vehicle given 
in S. 2 (18) of the Motor Vehicles ‘Act 
and one which does not suffer from any 
such disability and has been for the time 
being stationary on account of it being 
parked. 

Another decision referred to and reli- 
ed on also by the Tribunal is A. W. Joa- 
chim v. I. D. Dharmadasa, 1970 Ace CJ 
201. That is-a decision of the Supreme 
Court of Ceylon. Following certain Eng- 
lish decisions which held the view that 
a.person who was at the wheel of a dis- 
abled vehicle for the purpose of steer- 
ing while it was being towed by another 
motor vehicle, was not a driver and was 
not driving a mechanically propelled 
vehicle within the meaning of S. 11 of 
the Road Traffic Act, 1930, and therefore 
could not be convicted of being a person 
driving motor-car in a dangerous man- 
ner, it was held that mechanical propul- 
sion is an essential attribute of a vehicle 
in order that it may be treated as a 
motor vehicle. It was further held that 
when one deals with offences of danger- 
ous or negligent driving, one is entitled 
to consider only vehicles which are not: 
divested permanently or temporarily: 


‘of the character or attribute of mecha-. 


nical propulsion at the time of the alleg-: 
ed offence. On this view it was held that: 
where a person was at the steering wheel: 


‘of the vehicle which was being pushed. 
‘and an accident occurs, it cannot be said.: 
‘that he drove the motor vehicle- negli-’ 
“gently so as.to. make him liable for, 


punishment of a criminal offence. The 


- principle adopted for reaching that deci-. 


sion has been followed also by us int 


Teaching the above conclusion. This casei: 
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too is distinguishable on facts 
reason already given. 


The last decision relied on is Manoj 
Kumar v. Hari Gopalrao, 1977 MPLJ 287. 
That was a case in which a trailer de- 
tached from motor vehicle being negli- 
gently parked over another such trailer 
had rolled and caused certain injury. 
The question was whether a claim for 
compensation lay to the Motor Acci- 
dents Claims Tribunal. It was held that 
the trailer so parked was incapable of 
mechanical propulsion and could not, 
therefore, be treated as a motor vehicle 
for the purpose of giving jurisdiction to 
the Claims Tribunal. The same reasoning 
was followed in reaching that conclusion 
placing reliance on Shrikishan’s case 
(supra). That case too is distinguishable 
on facts for the same reason. We find no 
assistance to the respondents’ contention 
in any of these cases, 


15. The result is that the aforesaid 
accident having arisen out of the use of 


for the 


a motor vehicle, the present claim was 
maintainable and the Tribunal had the 
jurisdiction to entertain and decide the 
same. 

16. As a result of the aforesaid dis- 
cussion, this appeal is allowed and the 
claim made by the appellant partly suc- 


ceeds. The appellant shall get in all 
Rs. 5,000 (rupees five thousand) as com- 
pensation from respondents 2 and 3 
(non~applicants 2 and 3) Le. the owner 
and insurer of the motor vehicle to- 
gether with interest at the rate of 6% 
per annum from the date of the claim 
until payment of the amount. The ap- 
pellant shall- also get costs throughout 
from these respondents to the extent 
of his success. The respondent shall bear 
their own ‘costs throughout. Counsel’s 
fee Rs, 200, if certified. 

Order accordingly. 
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(A) Public Premises (Eviction of Un- 
authorised Occupants) Act (1971), S. 2 (e) 
— Constitution of India, Art. 246, Sch 
Vil, List I Entries 32 43 and 95 and 
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A.E R. 


List HI, Entries 6, 7 and 46 — Act in 
so far as it includes in definition of 
public premises in Sec. 2 (e) premises 
belonging to Govt. Company is not 
ultra vires, 


Though the expression “property of 
the Union” in Sch. VII, List I, Entry 
32 cannot be construed to include pro- 


perty of a Govt. Company, Entry, 43 
relating to incorporation, regulation 
and trading corporations read with 


Entry 95 which 


relates to jurisdiction 
and powers of all 


courts except the 
Supreme Court with respect to any of 
the matters in List I can be construed 
to confer power on Parliament to en- 
act: the Act in respect of premises þe- 
longing to a Govt. Company. However, 
More appropriately in so far as the 
Act deals with a lessee or licensee of 
premises belonging to a Govt. company 
the subject matter of the Act would 
be covered by the List HI, Entries 6, 
7 and 46 which broadly deal with 
transfer of property, contracts and jur- 
isdiction and powers of courts with re- 
spect to any of the matters in List 
HI. In either view it is not correct to 
say that the Act in so far as it relates 
to premises belonging to a Govt. com- 
pany by including in the definition of 
“public premises” in Sec. 2 (e) pre- 
mises belonging to a Govt. company 
is -ultra vires for want of legislative 
competence, (Para 4f 


(B) Public Premises (Eviction of Un- 
authorised Occupants} Act (1971), S.5 
— M. P. Accommodation Control Act 
(41 of 1961), S. 12 — Constitution of 
India Sch. WE, List H, Entry 18, List 
It, Entries 6,7 and 46 and Art, 254 
(2} Proviso — Both 1971 Act and 1981 
Act fall within List IN, Entries 6 and 
T read with Entry 46 — 1971 Act þe- 
ing later to 1961 Act will preva! over 


1961 Act in view of Art. 254 (2) 
Proviso. à 
It is noť correct to say that the 


M. P. Act of t96} was passed by the 
Legislature in exercise of power under 
List Ii, Entry 18 because Entry 18 
relates to vacant lands and the rela- 
tion of landlord and tenant with re- 
spect thereto does not cover tenancy 
of buildings or house accommodation. 
Non-agricultural leases of all kinds and 
rights governed by such leases includ- 
ing termination of leases and eviction 
from property leased would be covered 
by topics of transfer of property and 
contracts, Therefore 1961 Act will fall 


1980 


within Entries 6 and 7 read with 
Entry 46 of the Concurrent List. Simi- 
larly the 1971 Central Act in so far 
as it deals with eviction of lessees or 
licensees from premises belonging to 
Govt, company would also fall within 
those entries. The Central Act of 19/1 
being a law later to the M.P. Act. of 
1961 will prevail over the 1961 Act in 
view of Art. 254 (2) Proviso in spite of 
the fact that the 1961 Act had. received 
the assent of the President. The fact 
that the 1971 Act by S5. 20 was given 
retrospective effect from 1958 does not 
mean that the Act was enacted in 1958. 
The effect of 1971 Act is that accom- 
modations belonging to Govt, com- 
panies are taken out from the operation 
of 1961 Act and are exclusively govern- 
ed by the former because the two Acts 
in this respect cannot stand together. 
AIR 1970 SC 228, Rel. on. (Para 7) 
(C) Public Premises (Eviction of Un- 
authorised Occupants) Act (1971), Sec- 
tions 2 (g) and 5 — Services of em- 
ployee occupying quarter of Govt, 
company terminated Termination 
order pending in Labour Court — Em- 
ployee is still unauthorised occupant 
within S. 2 (g) and can be evicted. 


The order of termination passed: by 
the Govt. Company against the em- 
ployee occupying quarter of Company 
has to be treated as valid until it is 
set aside by the Labour Court. Such 
-employee must be treated as unauthor- 
ised occupant within S. 2 (g) and can be 
evicted. There is nothing in the defini- 
tion of “unauthorised occupant” in Sec- 
tion 2 (g) to indicate that in such a 
case the Estate Officer will have no 
jurisdiction to evict. such employee 
from the quarter until the dispute 
relating to termination is finally decid- 
ed by the Labour Court, (Para 8) 


(D) Public Premises (Eviction of 
Unauthorised Occupants) Act (1971), 
S. 7 — Services of employee occupy- 
ing Govt. Company’s quarter terminat- 
ed by Company —- Employee can be 
directed to pay standard rent imstead 
of agreed rent from date of termina- 
tion as damages for use and occupation 
— As employee ceased to have righi 
to occupy quarter from date of termina- 
tion he is liable to pay damages, 

(Para 9) 

(Œ) Constitution of India, Art, 226 
— Public Premises (Eviction of Unau- 
thorised Occupants) Act (1971), . Ss... 7 
and 9 — Services of employee occupy- 


os 
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ing quarter of Govt, Company termi- 
nated by company — Estate Officer 
directing employee to pay standard 
rent as damages for use and occupation 
from date of termination — Kate of 
damages not challenged before Dis- 
trict Judge in appeal — It cannot be 
challenged in petition under Art. 226. 


(Para 9) 
(F) Public Premises (Eviction of 
Unauthorised Occupants) Act (1971), 


Ss. 7 and 15 — Limitation Act (1963), 
Arts. 52 and 55 — Estate Officer is 
not Court — Limitation Act does not 
apply to proceedings before him — As 
Limitation Act does not apply and 
jurisdiction of Civil Court is entirely 
barred in matters governed by 1971 
Act there is no period of limitation for 
recovery of damages for unauthorised 
use and occupation of Govt. Company’s 


quarter by its employee. (1965) 67 
Punj LR 1190, Dist. (Para 10) 
Cases Referred: Chronological Paras 


1977 Lab IC 1079: 1977 MPLJ 497 


2, 8 

ATR 1970 SC 228 7 
(1965) 67 Pun LR 1190 10 
Gulab Gupta, for Petitioner, A. P. 


Tare, for Respondent No. 1. 


SINGH, C. J.: — The petitioner was 
employed as a Recorder in Blooming 
and Billet Mill section of the Bhilai 
Steel Plant, owned by the Hindustan 
Steel Limited, a Government company. 
The petitioner as an employee was 
allotted a quarter by the management’s 
order dated 8rd August 1966. The peti- 
tioner’s services were terminated on 
8th April 1967 with effect from 10th 
April 1967 on payment of one month's 
salary. The allotment of the quarter 
was subject to the petitioner's agreeing 
to pay rent at the rate fixed by the 
company and to abide by the rules and 
regulations governing the allotment of 
company’s property, One of the rules 
relating to the allotment of quarters 
is that an employee who resigns or re- 
tires from service or is terminated or 
transferred, shall not be allowed to 
retain the quarter for a period exceed- 
ing one month from the date of the 
occurrence of the event and that an 
employee who retains the quarter be- 
yond this period, except with the per- 


mission of, the management, wili be 
treated as an unauthorised occupant 
and eviction proceedings would be 


taken against him. The company filed 
an application on 30th June 1973 before 


"108 MiP. 
the . Estate Officer appointed under the 


‘Public Premises (Eviction of Unauthoris- ' 


ed Occupants) Act, 1971, claiming evic- 
tion of the petitioner: The company 
also claimed Rs. 3,788.89 comprising of 
standard rent as damages at the rate 
of Rs. 46/- per month and electricity 
and other charges for the period from 
10th April 1967 to 30th June 1973. 
Further’ damages at the rate of Rs. 46/- 
‘per month and electricity and other 
charges from Ist July 1973 till the 
. delivery of vacant possession were also 
claimed. The company’s application 
-was allowed by the Estate Officer by 
order dated 24th October 1973. The 
petitioner then preferred an appeal 
which was dismissed by the District 
Judge, Durg, on 28th April 1975. The 
petitioner thereafter filed this petition 
under Art, 226 of the Constitution. 


2. It may be mentioned at the out- 
set that the petitioner challenged . the 
order of termination of his services by 
an application under S. 31 of the 
Madhya Pradesh Industrial Relations 
Act, 1960. The Labour Court by order 
dated 31st May 1975 dismissed the 
petitioner’s application. The order of the 
Labour Court was upheld in revision 
‘by the Industrial Court by order 
dated 11th November 1975. The peti- 
tioner then filed Misc. Petn. No, 487 of 
1976 challenging the orders of the In- 
dustrial Court and the Labour Court. 
By order delivered by us on 15th 
December, 1979, we allowed that peti- 
tion and remanded the - case to the 
Labour Court on the ground that the 
order of termination was passed by an 
authority lower in rank to the appoint- 
ing authority and that it is open to 
the Labour Court, in the light of the 
decision in R. K. Nair v. G. M., Bhilai 
Steel Plant, 1977  MPLJ 497: (1977 
Lab IC 1079) to see whether on thè 
materjal produced in the domestic en- 
quiry the charges of misconduct were 
proved against the petitioner and whe- 
ther the punishment was justified on 
the charges. 


3. The Publie Premises (Eviction 
of Unauthorised Occupants} Act, 1971 
is an Act to provide for the eviction 
of unauthorised occupants from publie 
premises and for certain incidental 
matters. Section 2 (e), which defines 
the expression “public premises”, reads 
‘as follows: 


= “2 (e) “Public premises” means any 
“premises belonging to or taken on lease 
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or requisitioned by, or on behalf of, ~ 
the Central Government, and includes— ' 

(1) any premises ‘belonging to,’ or 
taken on lease by, or on béhalf of — ` 

(i) any company as defined in S. 3 
of the Companies Act, 1956, in which 
not less than 51%, of the paid-up 
share capital is held by the Central 
Government; and 


(ii) any Corporation (not being a 
company as defined in S. 3 of the Com- 
panies Act, 1956,/or a local authority) 
established by or under a Central Act 
and owned or -controlled by the Cen- 
tral Government.” 


The expression ‘unauthorised occu- 
pation”, in relation to any public pre- 
mises, means the occupation by 
person of the public premises with- 
out authority for such occu- 
pation, and includes the continuance 
in occupation by any person of 
public premises after the 
(whether by way of grant, or any 
other mode of transfer) under which 
he was allowed to occupy the premises 
has expired or has been determined 
for any reason whatsoever. Section 3 
of the Act deals with appointment of 
Estate Officers. If the Estate Officer. is 
of opinion that any persons are in 
unauthorised occupation of any public 
premises and that they should be evict- 
ed, he issues a notice under S, 4 call- 
ing upon the person concerned to show 
cause against eviction. If, . after consi- 
dering the cause and any evidence pro- 
duced, in support of the same and after 
giving a reasonable opportunity of 
being heard the Estate Officer is satis- 
fied that the public premises are in 
unauthorised occupation, he makes . an. 
order of eviction under S. 5 Section 7 
confers upon the Estate Officer power 
to require payment of rent and dam- 
ages. Section 9 provides for an appeal 
against the order of the Estate Officer 
to the District Judge. Section 15 bars 
the jurisdiction of Civil Court in re- 
spect. of the ` eviction of any person 
who is in unauthorised occupation of 
any public premises or the recovery of 
arrears of rent or damages payable by 
such person. 


4. The first contention raised by the 
learned counsel for the petitioner is 
that the Act in so far as it includes in 
the definition of public premises “any 
premises belonging to or taken ‘on 
lease by or on behalf of any company 
‘as defined in S.3 of the Companies 


authority 


ALR `’ 


the -` 


1880 


Act, 1956, in which not. less than: 51% 
of the paid-up -share. capital is held by 
the Central Government,” is ultra 
vires and void, as to that extent the 
Act is beyond the legislative compet- 
ence of Parliament. The argument of 
the learned counsel is that the Act 
was enacted under Entry 32, List I of 


the VII Schedule’ to the Constitution, 
which relates to “property of the 
Union and the revenue therefrom”, 


and that this entry cannot be construed 
to include the property of a Govern- 
ment company which is a different 
and distinct legal entity from the 
Union. It may be conceded that the 
expression “property of the Union” as 
used in Entry 32, List I, cannot 
be construed to include the property 
f a Government company. But if 
Entry 32 gives jurisdiction to Parlia- 
ment to enact the Act in respect of 
Government premises, as contended by 
the learned counsel for the petitioner, 
Entry 43 which relates to incorpora- 
ition, regulation and winding up of 
trading jurisdictions read with Entry 95 
which relates to jurisdiction and powers 
of all Courts, except the Supreme 
Court, with respect to any of the 
matters in List I, can be construed to 
confer poweron Parliament to enact the 
Act in respect of premises belonging 
to a Government company. It seems, 
however, more appropriate that in so 
far as the Act deals with a lessee or 
belonging to a 
company, the subject- 
matter of the Act would be covered by 
Entries 6, 7 and 46 of List Tl. These 
entries broadly deal with transfer of 
property, contracts and jurisdiction 
and powers of Courts with respect to 
any of the matters in List HI. Taking 
either view, in our opinion, it is not 
orrect to say that the Act in so far as 
it relates to premises belonging to a 
Government company suffers from 
want of legislative competence. 






















5. It is next contended that the 
‘eviction of a tenant of a Government 
‘company whose tenancy has expired is 
“governed by the Madhya Pradesh Ac- 
commodation Control Act,- 1961, and 
that the Public Premises Act cannot be 
applied in such cases. In this connec- 
tion it is argued that the Accommo- 
dation Control Act is a law under 
Entry 18 of List II and even if it be a 
law under any entry in the Concurrent 
‘List, it will prevail over the Central 


L. S. Nair. v. Hindustan Steel Ltd; Bhilai.: 
‘Act as, it 


_ Government. 


.and would more 
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was. assẹnted to by the Presi-. 


dent, 


6. The Accommodation Control ` Act 
was enacted by the State Legislature of 
Madhya ‘Pradesh .and received the 
assent of the President on 26th Decem- 
ber, 1961. Section 3 of the Act makes 
the Act inapplicable to an accommo- 
dation which is the property of the 
The Act, however, does 
not contain any exception in respect of 
an [accommodation which is the pro- 
perty of a Government company. Sec- 
tion 12° of the Act contains restrictions 
on eviction of tenants. The section pro- 
vides that no suit for eviction of a 
tenant can be filed in a Civil Court 
except on the grounds mentioned there- 
in. One of ‘the grounds for ejectment 
in this section is that the accommo- 
dation was let to the tenant for use 
as a residence by reason of his being 
in the service or employment of the 
landiord, and that the tenant has ceas- 
ed to be in such service or employ- 
ment.: Sub-see. (8) of S. 12 in this con- 
text provides that no order for the 
eviction of a tenant shall be made on 
this ground if any dispute as to whe- 
ther the tenant has ceased to be in the 
service or employment ` of the landlord 
is pending before any authority com- 
petent to decide such dispute. 


7% The argument of the learned 
counsel for the petitioner that the M.P. 
Accommodation Control Act, 1961, was 
passed by the State Legislature in the 
exercise of its legislative power under 
Entry 18 of List II is not correct. En- 
try 18 of List II relates to land, that 
is to say, rights in or over land, land 
tenures, including the relation of land- 
lord and tenant, and the collection of 
rents; transfer and alienation of agri- 
cultural land; land improvement and 
agricultural loans; colonization. As ex- 
plained by the Supreme Court in Indu 
Bhushan v. Rama Sundari, AIR 1970 
SC 228. “the relation of landlord and 
ténant”, as mentioned in this Entry, is 
with reference to land tenures which 
would not appropriately cover. tenancy 
of buildings or oof house accommo- 
dation and that the expression is only 
used with reference to relationship be- 
tween landlord and tenant in respect of 
vacant lands. As further explained by 
the Supreme Court, leases in respect 
of non-agricultural property. are dealt!. 
with in the Transfer of Property Act 
appropriately fali 
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within the scope of Entry 6 read with 
Entry 7 of List III The Supreme 


Court in the same case observed that 
non-agricultural leases of all kinds, and 
rights governed by such leases, includ- 
ing the termination of leases and evic- 
tion from property leased, would be 
covered by the topics of transfer of 
roperty and contracts, In the light of 
the ruling of the Supreme Court in 
Indu Bhushan’s case, the Accommo- 
dation Control Act will fall within 
. Entries 6 and 7 read with Entry 46 of 
the Concurrent List. Similarly, the 
Public Premises Act, in so far as it 
eals with the eviction of lessees or 
licencees from premises belonging to a 
Government company would also fall 
within these entries. The Public Pre- 
mises Act was enacted in 1971 and 
being a law later to the Accommoda- 
tion Control Act will prevail over it 
in view of the proviso to Art, 254 (2) 
of the Constitution, in spite of the 
fact that the Accommodation Control 
Act had received the assent of the 
President. The effect of the Public 
Premises Act is that accommodations 
belonging to Government companies 
are taken out from the operation of 
the Accommodation Control Act and are 
by the former 

















eannot stand together. The submission 
of the learned counsel for the peti- 
tioner in this behalf is that the Public 
Premises Act though enacted on 23rd 
August 1971, was . given retrospective 
effect from 1958 and, therefore, it 
should be deemed te be a law enact- 
ed earlier to the Madhya Pradesh 
Accommodation Control Act, 1961. The 
Public Premises Act, 1971, by S. 20 
was given retrospective effect to saye 
the actions taken under the Public 
Premises Act, 1958; but it cannot be 
held that the 1971 Act was enacted in 
1958. As earlier stated, this Act was 
enacted on 23rd August, 1971 and is a 
law which falls within the proviso to 
Art. 254 (2) and, therefore, it must 
prevail against the M. P. Accommo- 
dation Control Act, 1961, which is an 
earlier law made by the State Legis- 
lature, 


8. It was then contended by the 
fearned counsel: that the definition of 
the expression “unauthorised occupa- 
tion” as contained in the Public Pre- 
mises Act must be so construed as not 


to cover a person, the validity of the 


respect © 
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order of termination of whose employ- 
ment is pending adjudication in the 
Labour Court. We have already stated 
that the petitioner was allotted the 
quarter being an employee of the com- 
pany. The petitioner’s employment 
was terminated, According to the rules 
relating to the allotment of quarters, 
the petitioner ceased to have any 
right to oceupy the quarter from the 
date of the termination of his employ- 
ment. The order of termination passed 
against an employee has to be treated 
as valid until it is set aside by the 
Labour Court. The Estate Officer func- 
tioning under the Public Premises Act 
has no jurisdiction to decide upon the 
validity of the termination of service of 
an employee. He has to proceed upon the 
footing that the termination of service 
is valid until set aside by the Labour 
Court. There is nothing in the defini- 
tion of “unauthorised occupation” to 
which reference has already been made 
which may indicate that in such cases 
the Estate Officer will have no juris- 
diction to evict a person from a quar- 
ter until the dispute relating to termi- 
nation of service is finally decided by 
the Labour Court. We have already 
stated that the order of termination of 


service passed against the petitioner 
suffered from the defect that it was 


passed by an authority lower in rank 
to the appointing authority and there- 
by contravened the requirement of 
eertified Standing Orders. Even so it 
would be open to the Labour Court to 
uphold the order if it is justified on 
the material collected in the domestic 
enquiry; R. K. Nair v. G. M., Bhilai 
Steel Plant, (1977 Lab IC 1079 (Madh 
Pra)) (supra). The order of termination 
cannot, therefore, be ignored as void 
and inoperative. As earlier stated by 
us, the termination is to be treated as 
valid and effective until it is set aside. 
The petitioner has, therefore, no autho- 


rity to occupy the ‘quarter till the 
order of termination is in force, 

9. It was next submitted by the 
learned counsel that the order of the 


Estate Officer in so far as it relates to 
the recovery of standard rent from’ the 
date of termination of service is bad 
and the petitioner can be made liable 
to pay only the rent agreed. The stan- 
dard rent -which the Estate Officer 
has directed the petitioner to pay 
from the date of termination is nothing 
but damages for use and occupation. 
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As the petitioner ceased to have ary 
right to continue in occupation of the 
quarter from the date of termination, 
he is liable to pay damages. The rate 
of damages: was not challenged before 
the District Judge and for that reason 
cannot be challenged before us under 
Art. 226. 


10. It was also submitted that the 
ecovery of damages for a period be- 
yond 3 years was time barred. The 
Limitation Act has no application to 
proceedings before the Estate Officer 
who is not a Court. Learned counsel} 
for the petitioner relied upon the case 
of Kalu Ram v. New Delhi Municipal 
Committee, (1965) 67 Pun LR 1190 in 
support of his submission. Theré is no- 
thing in S. 7 (2) which authorises the 
Estate Officer to assess the damages on 
account of the use and occupation of 
the premises and by order require the 
person to pay the damiages, to i show 
that there is any rule of limitation by 
which the Estate Officer is governed. 
As the Limitation Act has no applica- 
tion to proceedings before the Estate 
Officer and as the jurisdiction of Civil 
Court is entirely barred in matters gov- 
ned by the Public Premises Act, it is 
dificult to accept the argument that 
there is any period of limitation for 
recovery of damages. The Punjab casé 
on which reliance was placed, construed 
the words “rent payable” as they oc- 
curred in S. 7 @ of the Public Pre- 
mises Act, 1958, and construed them 
to mean “rent legally recoverable by 3 
suit.” The case has no application for 
construing S. 7 (2) (of) the Public Pre- 
mises Act, 1971, which deals with thé 
power to assess and order payment of 
damages and where the language used 
is entirely different. Further, S. 15 of 
the 1971 Act now bars a suit and the 
remedy under the Act is the only 
remedy which cam be availed of In 
such a situation, the Limitation Act 
cannot be inferentially applied to pro~ 
ceedings before the Estate Officer. 


II. It was lastly submitted that it 
would be wholly unjust for the peti- 
tioner to be evicted when the proceed- 
ings relating to the validity of termi- 
nation are still pending before the 
Labour Court. If the petitioner is ulti- 
mately granted reinstatement in the 
proceedings before the Labour Court 
and if in the meantime the petitioner 
is evicted and required to pay dar 
ages, the Labour Court will have juris- 
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diction to give proper relief to the 
petitioner in the same manner as it is 
competent to award back wages, Just 
as the petitioner is not entitled to wages 
for the period the dispute relating to 
termination is pending adjudication 
until the termination is set aside and 
award of back wages is made by the 
Labour Court, the petitioner is also 
not entitled to continue in occupation 
of the quarter which was allotted to 
him as an employee. As already ex- 
pressed, in case of injustice, the Labour 
Court will, have jurisdiction to grant 
appropriate relief if the termination is 
set aside and reinstatement is ordered, 


12. The petition fails and is dismis- 
sed, but without any order as to costs. 
The security amount be refunded to 
the petitioner, 

Petition dismissed. 
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Smt. Gulkandi and others, Applicants 
v. Harnarayan Phoolchand and others, 
Respondents. 

_ Civil Revn, No. 
D/- 10-12-1979,* 


Transfer of Property Act (1882), Sec- 
tion 60 (as amended in 1929) — Limi- 
tation Act (1908), Art, 148 — Suit for 
redemption of mortgage with posses- 
sion stipulating duration of mortgage 
— Limitation — It commences on ex- 
piry of stipulated period in absence of 
contract to the contrary, (Limitation 
Act (1963), Art. 61), 


Where the deed of mortgage with 
possession prescribed the duration of 
miortgage as one year, the [imitation 
for suit for redemption would com- 
mence on the expiry of that period 
and not from the date of execution of 
the mortgage in the absence of any 
contract to the contrary as the right of 
the mortgagee to sue the mortgagor and 
ask him to repay the amount of loan 
with which the right of the mortgagor 
to redeemt is co-extensive, arose then. 
In such a case, the words to the effect 
“within the period agreed”, would not 
be sufficient to infer that the intention 
SIAR Rr RNIN COA ENO Ri A hae 


“Against order of S. K. Jain, Dist. J. 
Morena, D/- 1-8-1979. 


635 of 1979, 


‘€X/DX/B401/80/SNV. 


.-. fore the expiry 


412 M.P.. Š 
-Of .the parties .- was that the. ordinary. 


. principle should not prevail and. that. 


the mortgagor might redeem even -be- 
In order to. infer such an intention .the 
Court would always expect some stron- 
ger expression than that of. the use of 
the words “within the period agreed.” 
‘The mere use of the words “within the 
period” in a deed of mortgage was not 
enough to infer an agreement that th 
mortgagor was given the right to re- 
deem even before the expiry of -the 
stipulated: period. for which the mort- 
Gage with possession was effected.. Fur- 
ther, the condition in the deed 
treating the transaction of mortgage as 
that of a’ sale in case of default of 
repayment of the amount within. the 
-stipulated period of one year was nat 
enforceable according to law, being a 
clog on the equity. of redemption. The 
same, therefore, being ab initio illegal 
and ineffective could not be relied fot 
construing the contents of the deed of 
mortgage in the aforesaid manner. 

i (Paras 5 and 6) 


Article 148 of the Limitation Act of 
1908- read with S. 60 of the Transfer 
of Property Act indicates. that, the 
tight to redeem accrues to the mort- 
gagor at any time after the principal 
money had become due. It would be 
putting a very narrow interpretation 
on the words. “when the right to re- 
deem accrues to the mortgagor” by 
construing that the right to redeem 
accrued to the mortgagor even on the 
date of mortgage itself. particularly 
when there is a stipulated period and 
before the expiry of which the mort- 
@agee could not have the right to fore- 
close or to claim -the amount due 
under the mortgage, (Para 7) 


Cases Referred: 


' -AIR 1956 Hyd 172 l 8 
AIR 1928 All -131 l 8 
R. C. Lahoti, for Applicants; N. K: 


Jain, for Respondents, 


ORDER: — The short point involv- 
ed in this revision at the instance of 
the defendants relates to 
of commencement of the périod of 
limitation’ for bringing a svit for re- 
cemption of a mortgage. | 


2. It was not disputed: that the 
transaction in between the parties was 
of a mortgage of the immoveable pro- 
perty comprising of- two shops ‘with 
possession for securing the repayment 


. Gulkandi“ v. -Harnarayan ` 


of the period agreed.. 


‘The deed of mortgage, however, 


about. 


‘mortgagor will be left with no 


.Sion of the mortgaged 


Chronological Paras. 


the question - 


- the. prescribed 
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of a -loan of Rs. 50,000/-. It was agreed 
in between the parties that since. tha 
mortgage was with ‘possession there 
will be no liability on the mortgagor 
for payment of interest. The term of 
the mortgage with possession was that 
of one year. As disclosed in the deed: 
of mortgage, the mortgagor was enti-- 
tled to redeem the mortgage on pay- 
ment of the amount under the mort- 
gage within the period of one year - 


tained one more clause which was, un- - 
disputedly, not enforceable being a clog 
on the equity of -redemption, The said 


.¢lause mentioned that on: failure of tha 


mortgagor to repay the amount within ` 
a period of one year, the transaction 
would be deemed to be- a sale of the ` 
property in question, and that the 
f right, 
title or interest in the same after tha 
expiry of the said period. The morta 
Bage was effected on 5th January 1948, 
The plaintiffs served the defendant- 


. mortgagee with a notice asking him to 


redeem the mortgage on payment of 


_the amount of loan. This notice was 
.served on 27th December 1977. 


How- - 
ever, the defendants did -not respond to 
the same and did not hand over possess 
l property. The 
plaintiffs thereafter, moved an appli- 
cation, as contemplated by S. 83 of the 
Transfer of Property Act, after depo- 
siting the amount of Rs. 50,000/- re- 


maining due on the mortgage on 
3-1-1978. The defendants, however, 
objected and, therefore. those proceed- 


ings became infructuous, Under these 
circumstances, the plaintiffs were con- 
strained to institute the suit giving rise 
to this revision claiming the right of 
redemption. The suit was instituted on 
l4th October, 1978. 


3 The  applicant-defendants raised 
an objection to the maintainability of 
the suit on the ground of limitation, by ` 
contending that since the mortgage was 
effected on 5-1-1948 and the plaintiffs 
were free to repay the amount of loan 
on any day even before the expiry of 
the period of one year as disclosed in 
the document, the amount under the 
mortgage became due not on the ex-- 
piry of the period of one year, as 
shown in the deed .of mortgage, buf 
immediately after 5-1-1948 itself, ie. 
the date of mortgage, and, therefore, 
period of limitation 
being 30 years, the suit instituted on 
14-10-1978 was barred- by time A 


con~ - 
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preliminary issue was framed by the 
trial Court and the same had been 
decided against the defendante by the 


‘ order impugned, 


4, Before this Court, it was con- 
tended that though the duration of the 
mortgage with possession was shown to 
be one year, the language used in the 
deed of mortgage made it clear that 
the plaintiffs were fully entitled to 
redeem the mortgage even before the 
expiry of one year at any time after 
the execution of the mortgage. It was 
also pointed out that irrespective of 
the unenforceability of the clause 
declaring the transaction to be a deed 
of sale on failure of the plaintiffs to 
repay the amount of loan under the 
mortgage within one year, the said 
condition did suggest that the plaintiffs 
were free to repay the amount before 
the expiry of the period of one year. 
The argument was that this was suf- 
cient to infer that the amount became 
due and payable immediately after 
5-1-1948 itself at any time before the 
expiry of the period of one year and, 
therefore, the plaintiff “cannot con- 
tend that the amount under the mort- 
gage became due only on the expiry of 
the period of one year, ie, on 4-1- 
1949, and thereby the suit instituted on 
14-10-1978 was within time. Thus ac- 
cording to the defendants, the period of 
limitation started running immediately 
after 5-1-1948 itself and the prescribed 
period of 30 years (having expired, the 
suit) was liable to be dismissed on 
the ground of limitation. 


5. After hearing the learned coun- 
sel for both the sides, this Court is of 
the opinion that the trial Court was 
right in rejecting the objection raised 
by the defendants. The trial Court was 
fully justified in holding the suit to 
be within the period of limitation inas- 
much as the same had been instituted 
before the expiry of 30 years. The 
amount secured under the mortgage be- 
came due and payable only after the 
expiry of one year from 5th January 
1948, Apparently, the condition as in- 
erted in the deed of mortgage, about 
treating the transaction of mortgage as 
that of a sale in case of default of 
epayment of the amount within the 
period of one year was not enforce- 
able according to law, being a clog on 
the equity of redemption. The same, 
therefore, being ab initio illegal and 
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ineffective could not be relied for con- 
struing the contents of the deed of 
mortgage, in the manner as suggested 
by the defendants, 


6. According to the well-settled 
legal position, in every transaction of 
mortgage, in the absence of any agree- 
ment to the contrary, there are always 
certain mutual rights and obligations 
between the parties, and the rights of 
the mortgagee to sell or to foreclose 
are co-extensive with the right of the 
redeem. In the present] 
case, since the duration of the mortgage 
with possession was one year, the mort- 
gagee could not sue the plaintiff-mort- 
gagor and ask him to repay the amount 
of loan under the mortgage before the 
stipulated period. There is nothing to 
infer any other agreement to the con- 
trary which may make the case as an 
exception to the aforesaid ordinary 
rule. It is true that the words used in 
the deed of mortgage were “Myad 
Mukarrar ke under” (within the period 
agreed), but the same in itself will not 
be sufficient to infer that the intention 
of the parties was that the ordinary 
principle should not prevail and 
that the mortgagor might redeem even 
before the expiry of the period agreed. 
In order to infer such an intention the 
court always expects some stronger ex- 
pression than that of the use of the 
words “within the period agreed”. The 
mere use of the words “under myad” 
in a deed of mortgage is not enough 
to infer an agreement that the mort- 
gagor was given the right to redeem 
even before the expiry of the stipulat- 
ed period for which the mortgage with 
possession was effected. 


T. The right of redemption of the 
mortgagor is the one as provided under 
Sec. 60 of the Transfer of Property 
Act. The provisions contained in Sec- 
tion 80 of the Transfer of Property Act 
entitle the mortgagor to redeem the 
property at any time within the period 
of limitation after the principal money 
had become due. What is of impor- 
tance is the the use of the term ‘due’ 
in place of the word ‘payable’ as stood 
in the unamended section prior to 
1929. Actually speaking this change 
was necessitated to resolve the diver- 
sity of opinion which existed on the 
meaning given to the word ‘payable’. 


Despite certain sum remaining payable 
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St may not be treated as due if the 
parties had agreed to fix a particular 
date. or duration making it obligatory 
on the part of the debtor to repay the 
foan within that period, In such a 
ease the creditor could demand pay- 
ment as of right and institute proceed- 
ings to enforce the right of recovery 
by sale or foreclosure only after the 
expiry of the said period agreed. Arti- 
cle 148 of the old Limitation Act cor- 
responding to that of Art. 61 of the 


new Limitation Act provides the start- - 


ing point of limitation by using the 
language “when the right to redeem 
accures to the mortgagor.” This provi- 
ion read with Sec. 60 of the Transfer 
f Property Act indicates that the 
ight to redeem accrues to the mort- 
agor at any time after the principal 
money had become due. It would be 
utting a very narrow interpretation 
n the words “when the right to re 
eem accrues to the mortgagor” by 
onstruing that the right to redeem ac- 
crued to the mortgagor even on the 
date of mortgage itself, particularly 
hen there is a stipulated period and 
before the expiry of which the mort- 
gagee could not have the right to fore- 
lose or to claim the amount due under 
the mortgage, 












8. During the course of hearing, re- 
ference was made to a Division Bench 
decision of the Allahabad High Court 
in the case of Shiamlal v, Jagdamba 
AIR 1928 All 131 where the words had 
been interpreted. Reliance was also 
placed on a decision reported in AIR 
1956 Hyd 172. The position as laid 
down by the Privy Council (sicj. The 
view which I have taken above finds 
support from these cases also, 


%. In view of the discussion made 
above, the right to redeem accrued to 
the plaintiffs only on the expiry of the 

riod of one year, ie. 4-1-1949, and 
the suit having been instituted on 
14-10-1978 is apparently within the 
period of limitation, The order impugn- 
ed made by the trial Court is sustain- 
ed. This revision is accordingly dis- 
missed with costs. Counsel's fee af 
Rs. 50/- if certified. Parties are direct- 
ed to appear before the trial Court on 
7-1-1980. l 

Revision dismissed, 
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(GWALIOR BENCH) 
H, G, MISHRA, J, 


Charanlal, Applicant v, Shri Lal 
Bahadur Shastri Harijan Samuhik 
Krishi Sahakari Sanstha (Samiti) Sa- 
liya Barodi, Opposity Party. 

Civil Revn No. 650 of 1979, D} 
6-12-1979,” 

Constitution of India, Art, 226 — 


Order passed by High Court under Art, 
226 cannot be deemed to be decree or 
order falling under S. 36 or 38, Civil 
P. C. (Civil P. C, (1908), Ss. 2 (2), 2 
(14) 36, 38). 

Order passed by High Court in its 
extraordinary jurisdiction vested under 
Art, 226 cannot be deemed (to be a. 
“decree” or an “order” falling under 
Ss, 36 and/or 38, Civil P. C, (Para 7) 

To constitute a decree the decision 
must fulfil the following conditions :— 

(1) The decision must be arrived at 
in a suit, 

(2) The decision must have been ex- 
pressed on the rights of the parties 
with regard to all or any of the mat- 
ters in controversy in the suit, 

(3) The decision must be one which 
eonclusively determines those rights, 

{4 There must have been a formal 
expression of an adjudication AIR 1914 
Sind 122 and (1912) 12 Mad LT 309, 
Fol. (Para 8) 


If in case of a particular decision all 
these elements consist then it is a de- 
cree, unless it is expressly excepted by 
the Code, If, however, any of the afore- 
said ingredients is absent, the decision 
cannot be taken to bea decree, Al- 
though a petition under Art. 226 is a 
civil proceedings, yet it cannot be re- 
garded as a suit, <A ‘suit’ is a process 
of recovering or enforcing a substan- 
tive right or claim by the procedure 
laid down in the Code, Where there is 
no Civil suit there is no decree, Al- 
though it is true that some proceedings 
commenced by an application are statu- 
tory suits so that the decision is a de- 
eree, yet the proceedings originated in 
extraordinary jurisdiction of High 
Court under Art. 226 cannot be regard- 
ed as suits, statutory or otherwise. 
(1883) 11 Ind App 37 (PC) and (1888) 
ILR 11 Mad 26 (PC), Foll. (Para 8J 


Sh aE SE ANG OES EG ee UE 
sTo revise order of Prem Singh Rawat 
Civil J. 2nd Class, Karera, D/- 27-7- 
1979, 
T ares ee 


DxX/DX/B573/80/JIS 
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Moreover, it is law well settled that 


execution is enforcement by the pro- 
cess of the Court of its decrees or 
orders, A writ by High Court cannot 
be regarded as a decree or an order 
executable by passing issuance of war- 
rant of possession. So far rules for 
proceedings under Art. 226 are concern= 
ed Rules 28, 29, 30, 31 and 32 only 
talk of executability of an order relat- 
ing to costs, that too in manner pre- 
scribed thereby, (Para 9) 
Cases Referred: Chronological Paras 
AIR 1914 Sind 122: 8 Sind LR 260 8 
(1912) 12 Mad- ÈT 309 8 
(1888) ILR 11 Mad 26 (PC; 8 
(1883) 11 Ind App 37:ILR 6 All 269 

(PC) 8 

M. L. Gupta, for Applicant, 

ORDER:— This is a revision directed 
against order dated 27-7-1979, refusing 
to give back possession of Survey No. 
88, 89 and 90 alleged to have taken 
back from the applicant in pursuance 
of an order passed by the Executing 
Court behind his back, 

2 Facts giving rise to this revision 
are unusual, A writ petition (M. P. 
No. 183 of 1973) was submitted by Shri 
Lal Bahadur Shastri Harijan Samuhik 


Krishi Sahakari Sanstha, Salaiya 
Barodi Tehsil Karera, District Shivpuri 
against State of Madhya Pradesh, 


through the Chief Secretary, Collector 
Shivpuri, and Additional Secretary 


M. P. State Revenue, This writ 
petition was allowed by order pass- 
ed by a Division Bench of this 


Court — vide order dated 30-11-1978, 
whereby a writ in the nature of cer- 
tiorari was directed to be issued for 
quashing (i) order passed by the Col- 
lector Shivpuri dated 15-11-1971 _ and 
i) the order passed by respondent 
No. 3 (Additional Secretary, M, 
State Revenue} dated 6-1-1973 and the 
non~-petitioner was restrained from giv- 
ing effect to them in any manner what- 
soever. The respondents were. directed 
to treat the order of allotment, the 
agreement (Patta) dated 26-8-1971 to 
be valid and operative, No order was 
made as to costs. 


3. It appears that the non-applicant- 
decree-holder Society ‘submitted an 
application for execution. In“ column 
No. 1, number of the suit was stated 
to be “183/73 appeal High Court.” In 
column No. 3, the date of passing of 
the decree was stated to be “30-11- 
1978.” By this subterfuge adopted by. 
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the non-applicant the executing Court 
was persuaded to believe that this 
Court had passed decree in some civil 
appeal No. 183/73 on 30-11-1978. In 
this application prayer was made for 
issuance of warrant for delivery of pos- 
session of land comprised in seven 


survey numbers (detailed in column 
No. 11} including survey No. 88, 89 
and 90). A red pencil line has been 


drawn by me in column No. 11 of the 
execution-application from A to A run- 
ning under these survey numbers. This 
execution application was submitted te 
the lower Court on 14-4-1979. The 
office reported certain irregularities, 
The decree-holder owas directed to 
rectify them and 25-8-1979 was fixed 
as date in the case. However, on 27-6- 
1979, the non-applicant submitted an 
application along with certified copy of 
the order passed by this Court in M.P. 
No. 183 of 1973, on 30-11-1978 solic- 
iting order for issuance of warrant for 
delivery of possession. On 27-6-1979 
the case was withdrawn and on 29-6- 
1979, the Court passed an order for 
issuance of warrant of possession and 
again: the date fixed was 25-8-1979. In 
between the warrant for possession was 
executed and possession of land includ- 
-ing the land comprised in survey No. 
88, 89 and 90 was delivered to the de~ 
cree-holder non-applicant. 


4, Thereafter, the applicant drew 
attention. of the executing Court to 
the aforesaid -facts by application 
dated 20-7-1979 and submitted that 
the entire proceedings are null 
and void. The decree-holder opposed 
this application by reply dated 26-7- 
1979 inter alia on the ground that 
order passed in M. P. No. 183 of 1973 
by this Court had attained finality in 
absence of further challenge. in the 
Supreme Court. This application has 
been rejected by the impugned order, 
Hence this revision. 


5. In this revision, Shri Motilal 
Gupta, learned counsel for the applix 
cant, contended that the impugned 
order is wholly illegal, arbitrary and 
without jurisdiction and deserves to be 
set aside. On behalf of the non-appli- 
cant Shri Rameshwar Dayal Sharma 
appeared on 27-11-1979. On that day, 
this Court ordered requisition of the 
executing Court’s record. Thereafter, 
the case was listed on 29-11-1979 but 
since none appeared on behalf of the 
non-applicant, on that day, the case 
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was listed for today. However, even 
today none appeared on behalf of the 
decree~holder to resist the revision. 
6. Having heard Shri Motilal Gupta, 
learned counsel for the applicant, I 
have come to the conclusion that the 
revision deserves to be allowed, 


7. However, admittedly, no decree 
in civil suit: instituted by the non-ap- 
plicant was ever passed in any suit, 
Order passed by this Court in its extra- 
rdinary jurisdiction vested under 
Art. 226 of the Constitution of India 
cannot be deemed to be a ‘decree’ or 
an ‘order’ falling under Sec. 36 and/or 
38 Civil P. C. 

8. The term “decree” is defined in 
Sec. 2 (2) Cvil P, C. as meaning “the 
formal expression of an adjudication 
which, so far as regards the Court ex- 
pressing it, conclusively determines the 
rights of the parties with regard to all 
or any of the matter in controversy in 
the suit.” To constitute a decree, the 
decision must fulfil the following con- 
ditions : 

(1) The decision must be arrived at 
in a suit. 

(2) The decision must have been ex~ 
pressed on the rights of the parties 
with regard to all or any of the mat- 
ters in controversy in the suit. 

(3) The decision must be one which 
conclusively determines those rights. 

(4) There must have been a formal 
expression of an adjudication (see Seu- 
mal v. Mulomal 8 Sind LR 260: (AIR 
1914 Sind 122); Aiyappu v. Gopala 
: [Swami (1912) 12 Mad LT 309 at p. 310). 

If in a case of a particular decision 
all these elements co-exist then it is a 
decree, unless it is expressly excepted 
by the Code. If, however, any of the 
aforesaid ingredients is absent, the 
decision cannot be taken to be a de 
eree, Although a petition under Art. 
226 Constitution of India is a civil 
proceedings yet it cannot be regarded 
as a suit. A ‘suit’ is a process of re- 
covering or enforcing a substantive 
tight or claim by the proceedure laid 
down in the Code. In Ram Kripal v. 
{Rup Kuari ((188%) 11 Ind App 37 (PC) 
it has been held that every suit is 
commenced by a plaint. Where there 
is no civil suit there is no decree, as 
held in Minakshi v. Subramanya 
((1888) ILR 11 Mad 26 (PC)). Although 
it is true that some proceedings com- 
menced by an application are statutory 
suit so that the decision is a decree, yet 
the proceedings originated in extra- 
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ordinary jurisdiction of this Court 
under Art, 226 of the Constitution of 
India cannot be regarded as suits, sta- 
tutory or otherwise, 

The term ‘order’ has been defined by 
Sec, 2 (14) Civil P, C, as under: 

“In this Act, unless there is any- 
oe repugnant in the subject or con- 
ext, — 

(14) ‘Order’ means the formal ex- 
pression of any decision of a Civi 
Court which is not a decree”, 

` (Emphasis supplied) 
The definition of ‘decree’ and/or ‘order’ 
cannot be so extended as to include a 
final ‘order’ passed in a writ petition. 
$8. It is law well settled that execu- 
tion is enforcement by the process of 
the Court of its own decrees or orders, 
Sec. 38 Civil P, C. provides that a de- 
cree may be executed either by the 
Court which passed it, or by the Court 
to which it is sent for execution. As 
provided by Sec. 37 “The expression 
“Court which passed a decree”, or 
words to that effect, shall, in relation 
to the execution of decree, unless there 
is anything repugnant in the subject 
or context, be deemed to include — 

(a) where the decree to be executed 
has been passed in exercise of appel- 
late jurisdiction, the Court of first in- 
stance, and ` 

(b) where the Court of first instance . 
has ceased to exist or to have jurisdic- 
tion to execute it, the Court which, if 
the suit wherein the decree was passed 
was instituted at the time of making 
the application for the execution of the 
decree, would have jurisdiction to try 
such suit.” 

Section 36 Civil P. C. enacts that the 
the provisions of this Code relating to 
the execution of decrees shall so far as 
they are applicable, be deemed to ap- 
ply to the execution of orders. A writ 
by this Court cannot be regarded as a 
decree or an order executable in the 
manner adopted by the learned Judge 
of the executing Court. So far rules for 


proceedings under Art. 226 of the 
Constitution of India are concerned, 


only the Rules 28, 29, 30, 31 and 32 
talk of executability of an order relat- 
ing to costs, that too in manner pre- 
scribed thereby. Here no costs have 
been awarded. 


10. It appears that in the present 
case the  decree-holder-non-applicant 
was successful in persuading the exe- 
cuting court to believe that a decree 
nas been passed by this Court in Civil 
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Appeal No. 183/73 on 30-11-1978. I am 
constrained to observe that in spite of 
the fact that certified copy of the order 
passed by this Court in M. P. No. 
. 183/73 on 30-11-1978 was on record, the 
learned Judge of the executing Court 
did not apply his mind to the situation 
and mechanically passed an order for 
issuance of warrant for delivery of 
possession on 29-6-1979, after drawing 
back the case from 25-8-1979 ‘when 
pressed on behalf of the decree-holder 
to pass such an order, 


11, From the aforesaid facts it 1s 
clear that the entire execution proceed- 
ings are misconceived and issuance of 
warrant was wholly illegal, arbitrary 
and without jurisdiction. It amounts to 
abuse of the process of the Court. 
Further, more serious is the matter of 
rejection of the application submit- 
ted by the applicant drawing attention 
of the Court to the grave mistake so 
committed. 


12. Accordingly, the revision suc 
ceeds, and is hereby allowed. The en- 
tire execution proceedings together 
with the impugned order are quashed 
and set aside. The executing Court 1s 
directed to deliver back possession of 
the land comprised in survey Nos. 88, 
89 and 90 to the revision-applicant, if 
possession thereof was obtained from 
him. I make no order as to costs, 
since none appeared to oppose this revi- 
sion, 


Revision allowed. 





AIR 1980 MADHYA PRADESH 117 
(GWALIOR BENCH) 
S. J. SURANA, J. 

Maharajsingh and another, Appellants 
v, Prem Narain and others, Respondents, 

Second Appeal No. 213 of 1972 Df- 
14-11-1979* 

(A) Transfer of Property Act (1882), 
Sections 107 and 105 —Registration Act 
(1908) Sections 17 (1) (d) and 49 — Rent 
note executed by tenant creating mon- 
thly tenancy of premises at rent of 
Rs. 3/- per month — Tenancy deter- 
minable on mere demand of possession 
— Rent note not being covered by Sec- 
tion 17 (1) (d), its registration is not 
compulsory — It does not come within 
mischief of Section 107 — Nor would it 


*Against order of S. B. Mandoli, Dist. J. 
Bhind D/- 11-5-1972. 
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be invalid for want of its execution by 
lessor — There is no question of its þe- 
ing hit by S, 49 — Therefore it is valid. 
ATR 1951 Nag 285, Rel, on, (Para 3) 

(B) Transfer of Property Act (1882), 
Section 106 and Sec, 105 — Tenancy of 
premises terminable at will of landlord 
on mere demand for possession — Notice 
under Section 106 is not necessary be- 
cause it is a contract in terms contrary 
to operative part of Section 106. AIR 
1879 SC 1745 Dist. (Para 5) 


(C) Transfer of Property Act (1882), 
Ss. 105 and 111—Evidence Act (1872), 
S. 115 — Court-fees Act (1870) S. 7 {v) 
and (xi) — Suit by A to eject B from pre- 
mises — Claim for possession founded not 
on title but on allegation of tenancy and 
refusal of B to vacate after termination 
of tenancy — Tenancy established — B 
is estopped from raising question of title 
— Fact that A had paid ad valorem court 
fee on market value of premises cannot 


preclude him from invoking rule of 
estoppel against B. AIR 1955 Nag 234, 
Rel. on. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1745 5 
AIR 1955 Nag 234 6 
AIR 1951 Nag 285 3 

P. N. Kelkar, for- Appellants; K, N. 
Gupta, for Respondents. 

JUDGMENT :— The original parties 


to the suit giving rise to this second ap- 
peal were Shrilal, the plaintiffs and Ma- 
harajsingh and Ramcharan; the defen- 
dants. All of them expired at one stage 
or the other of this litigation. Claiming 
to be the owner-landlord of the accom- 
modation in question which is situated 
in Ward No. 3 (Aswar) of village Jait- 
pur Tehsil Lahar, District Bhind, Shrilal 
sought eviction of Maharajsingh and 
Rameharan therefrom. They are real 
brothers. The plaintiffs case was that 
in 1950 or so, he had orally inducted the 
defendants on the suit premises as mon- 
thly tenants at Rs, 2/- per month as rent. 
Later on, there was some dispute about 
rent which was resolved by a fresh con- 
tract of tenancy under Ex. p. 1 rent 
note dated 20-12-1963, with the result 
that the defendants became his monthly 
tenants at Rs. 3/- per month as rent from 
that date on an express condition that 
they shall vacate the premises on de- 
mand. On 20-12-1967, he made a demand 
on them to vacate the accommoda- 
tion which they not merely declined te 
do but also disclaimed his title thereto 
asserting that they are the real owners 
thereof. He also claimed arrears of rent, 
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The defendants in a joint written state- 
ment, denied the tenancy as well as ifs 
renewal branding Ex. p. 1 rent note as 
a piece of forgery and claiming the pre- 
mises as their ancestral property of 
which they have been enjoying posses- 
sion as of right since 1933, The trial 
Court, however, substantially upheld the 
plaintiff’s case and decreed eviction of the 
defendants holding that the tenancy be- 
ing at will, no notice was necessary to 
put an end to it. The only result of the 
appeal filed by the defendants was that 
while confirming the decree, the appel- 
late Court held that Ex. p, 1 rent note is 
admissible in evidence that it discloses a 
monthly tenancy, and that as per the 
contract between the parties, a mere de- 
mand for possession was legally suffici- 
ent to determine the tenancy. It, hows 
ever, went mainfestly wrong in holding 
further that the tenancy stood determin- 
ed by forfeiture under Section 111 (g) of 
the Transfer of Property Act as well. 
For, although the disclaimer was thera 
alright and of the origin before the fil- 
ing of the suit, the plaintiff did neither 
allege nor prove that he had given any 
notice in writing to the defendants of 
his intention to determine the lease on 
that score, 

2. In this appeal by the Ilegal repre- 
sentative of the defendants it is again 
being reiterated that the finding about 
the relationship of landlord and tenants 
between the plaintiffs and the defendants 
respectively is vitiated for want of any 
legal evidence to support if. To buttress 
the argument it is submitted that the 
rent note Ex, p. 1 was not admissible in 
evidence and that even its execution has 
not been proved let alone by both the 
defendants, Bereft of merits as it is, the 
argument must fail. i i 


3. Taking the first limb first it is abun« 
jdantly clear from the tenor of Ex. p. T 
that it purports to create a monthly 
tenancy at Rs. 3/- per month as rent 
making the same determinable on a mere 
demand for possession. It is no doubt 
unregistered that not being one ‘covered 
by Section 17 (1) (d) of the Indian Re- 
gistration Act, its registration was nof 
compulsory. It does not come within the 
mischief of Section 107 of the Transfer 
of Property Act either. Nor would it be 
invalid for want of its execution by the 
lessor (Mt. Radhabai v. N, J, Nayadu, 
AIR 1951 Nag 285). There is, there- 
fore, no question of Ex. p. 1 being hit 
by Section 49 of the just mentioned Act. 
` 4, Coming to the second limb of the 
argument, it may be recalled that the 
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defendants were brothers, Maharaj- 
singh being the elder, Execution of tha 
rent-note dated 20-12-1963 by Maharaj- 
singh stands satisfactorily proved from 
fhe evidence of Premnarayan (PW. 1), 
son of the deceased plaintiff Shrilal as 
also Janki (PW. 3) and Ramnath (PW. 6} 
who were bodily present to witness the 
same, The latter two have, indeed at= 
tested the rent-note, The defendan# 
sought to meet this evidence by a bare 
denial of Maharajsingh as DW. 1 that he 
did neither execute nor put his thumb, 
mark on Ex, P, 1, If the Courts below 
preferred that plaintiffs evidence it is 
because Maharajsingh (DW. 1) was con- 
sidered a thoroughly unreliable witness, 
To avoid the ordeal of inconvenient ques- 
tions in cross-examination he feigned 
deafness only to discard it when his 
counsel cautioned him that by so doing ha 
was damaging nobody’s cause except his 
own, Even so, he indulged in disowning 
his written statement altogether as also 
his very close and material relationship 
with Mantai (DW. 5) for what else if not 
to demonstrate that he need not be taken 
seriously for in the next breath he con- 
troverted the denials. No attempt was 
made to substantiate the grave but vagus 
allegation that Ex. p. I does not bear 
thumb-mark of Maharajsingh by calling 
in aid evidence of an expert, 


5. A second glance at Ex. p. I should 
suffice to show that it was executed by 
Maharajsingh. as Karta of the joint 
family consisting of self and Ramcharan. 
That apart, Ramcharan (DW. 2) has ad- 
mitted in paragraph 6 of his deposition 
that...* And he was undisputedly residing 
in the accommodation in question since 
20-12-1963, along with his elder broth2r, 
What more was then needed to reach 
the conclusion that the defendants wera 
monthly tenants of the plaintiff having 
agreed to pay Rs. 3/~ per month as rent 
and were contract bound to vacate the 
premises at the will of the plaintiff on a 
mere demand for possession. For term- 
ination of such a tenancy (Survival of 
which depends entirely on the shear 
pleasure of the lessor) no notice under 
Section 106 of the Transfer of Property 
Act was necessary for the simple reason 
that here in Ex. p. 1, there is contract in 
terms contrary to the operative part of 
Section 106.. At this stage, I may men- 
tion just as. well that the Supreme Court 
decision in V. Dhanpal v. Yesodai Am- 
mal, AIR 1979 SC 1745, would not be at- 
tracted inasmuch as the provisions of the 


“(Matter in Hindi deleted. — Ed.) 
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M. P. Accommodation Control Act, 1961, 
are not applicable to the accommodaticn 
in question, ` 

6. Once it is settled that the relation- 
ship between the plaintiff and the de- 
fendants was that of a landlord and 
tenants respectively which came to an 
end on 20-12-1967, when the demand of 
possession was met with a hostile asser- 
tion of title of the premises by the de- 
fendants, the next question which has 
hitherto escaped attention is: Are not the 
defendants in the circumstances estopp- 
ed from disputing the title of their 
landlord? It is, however, argued that the 
plaintiffs suit essentially was for a 
declaration of his title to the accommo~ 
dation in question coupled with the 
relief for its possession. He had indeed 
paid ad valorem court fees on the mar- 
ket value of the property. Even so the 
Courts below disputed it of treating it to 
be a suit by the landlord for eviction of 
the tenants, The argument is based on 
a misapprehension of the pleading. The 
plaintiff's suit was for ejectment of the 
defendants the claim for possession being 
founded on the allegation of tenancy and 
refusal of the defendants to vacate after 
the determination of the tenancy and 
not on the basis of title. In such a case, 
the defendant would be certainly estop- 
ped from raising a question of title. The 
fact that the plaintiff's paid ad valorem 


court-fees could not preclude him from. 


invoking the rule of estoppel against 
the defendants (see Mst. Hirabai v. 
Jiwanlal, AIR 1955 Nag 134). What with 
all above and the proved fact that a de- 
mand for possession was indeed made as 
alleged, eviction from the premises in 
question was bound to be decreed as 
also the claim for Rs, 38/- as arrears of 
rent against the defendants. 

7. In the result, the appeal fails and 
is dismissed with costs. The respondent’s 
cost shall be borne by the appellants, 
Hearing fee Rs, 200/-, 

Appeal dismissed, 
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Civil P. C. (1908), O. 21, R. 84 (1) 
and O. 21, Rr. 65 and 85 (as amended 
in M. P) — Word “immediately” im 
Rule 84 (1) means within reasonable 
time — Sale held within Court pre- 
cincts on 28-10-1978 when A was high- 
est bidder — Sale proceedings were 
continued day to day — Status quo 
prevailing with no bidder til] 22-11- 
1978 when at end of day court accept- 
ed A’s bid in his absence — Notice to 
deposit 25 per cent of purchase money 
served on A on 23-31-1978 at 4 P.M. 
— Deposit by A on 24-11-1978 held 
was valid under Rule 84 (1), 


Order 21, Rule 65 as amended in 
M. P. says that when sale is made 
within Court precincts no declaration 
of highest bidder as purchaser shall be 
made by: the person conducting the 
sale without leave of the Court. Rule 
85 as amended in M. P. provides that 
when any amount is tendered on any 
day after 1 P.M. but paid on the next 
working day between 11 A.M. and 
1 P.M.. the payment shall be deemed 
to have been made on the day on 
which the tender was made. In the 
context of Rules 65 and 85 as amend- 
ed in M. P. the word “immediately” 
in Rule 84 (1) must be taken to mean 
within a reasonable time having regard 
to the circumstances of the case. AIR 
1979 SC 1487 and AIR 1948 Nag 142 
Rel, on. AIR 1954 SC 349, Dist. 


(Para 11) 
Cases Referred: Chronological Paras 
ATR 1979 SC 1487. 9 
AIR 1954 SC 349 5, 7 
AIR 1948 Nag 142 11 
R. C. Lahoti, for Appellant; B. L. 
Agarwal and B, 5. Agarwal, for Re- 
spondents. 
JUDGMENT:— The circumstances 


giving rise tọ this appeal by the judg- 
ment-debtor in short are these: In 
the course of execution of a decree 
obtained by respondent No. 1 against 
the appellant firm, certain house pro- 
perty of the latter was attached and 
put to sale, The sale was tobe held on 
26th, 27th and 28th of June 1978. The 
auction-sale proceedings commenced on 
26-6-1978 as per the schedule within 
the precincts of the Court-house, Till 
28-6-1978, there were no bidders forth- 
coming and as such the proceedings 
were continued day to day, barring 
holidays, up to 7-7-1978 under orders of 
the Court. When this also failed to 
improve the matters, the Court passed 


#20 M.P, 
an order on 10-7-1973 countermanding 
the sale warrant wumnexecuted, Sub- 


sequently, permission 
the decree~holder under Order 
Rule 72 Civil P. C. to bid for and pur- 
chase the property and: after a fresh 
proclamation, 
perty was again put to sale fixing 18th, 
19th and 20th September 1978 for that 
purpose. The auction sale was to be 
held within the Court precincts as be- 
fore. Once again, the result was dis- 
appointing inasmuch as notwithstanding 
the fact that the sale proceedings were 
continued day to day up to 29-9-1978 
under orders of the Court, there was 
no bidder to advance the proceedings 
to a take-off stage. Undeterred, the 
proceedings were pressed on with the 
result that on 30-9-1978, the official bid 
of Rs. 25,000/- was raised to Rupees. 
40,000/- by the decree-holder. Not 
Satisfied, the Court ordered the pro- 
ceedings to continue working day tọ 
working day as before, 


2. The results started showing when 
on 4-10-1978, the highest bid recorded 
was Rs, 44,000/-; on 5-10-1978 it was 
Rs. 51,000/-; and on 7-10-1978 it reach- 
ed Rs. 52,000/-. There was again a short 
lull but on 12-10-1978, a prospective 
purchaser came forward to throw his 
weight in the auction sale and that 
too for the first time. He was respon- 
dent No. 2 Govind Singh and it is he 
who took it to the pinnacle of Rupees 
72,000/- by 28-10-1978. Hoping against 
hope, however, the sale was ordered 


to be continued till 15-11-1978 of which 


the net result was only this: the sta- 
tus quo prevailed throughout the 
period, i.e., upto the very fifteenth day 
of November 1978 with no bidder to 
be seen round-about to even register 
his presence, Strangely enough, respon- 
dent No. 2 Govind Singh was also 
Sailing in the same boat though his 
was the ruling bid at Rs, 72,000/- till 
then. Even so, the Court ordered the 
Sale proceedings to continue for yet 
another week. This proved to be a 
still-born move with the result that, af 
long last, on 22-11-1978, when the 
proceedings were laid before the Court, 
an order was passed obviously at the 
end of the day accepting the bid of 
respondent No. 2 Govind Singh. 


3. It is then perhaps that for the 
first time it was realized that the bid 
has been accepted without ensuring 
presence of respondent No. 2 Govind 
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Singh, There is, indeed,- nothing in the 
record of the auction sale proceedings 
to show that respondent No. 2 Govind 
Singh was present when his bid was 
accepted or that he was informed any 
time on or after 28-10-1978 but before 
22-11-1978 to appear and much less 
watch the proceedings up to the end 
because of his being the highest bidder. 


4, It is only after his bid was ac 
cepted as above that on 23-11-1978, re- 
spondent No. 2 Govind Singh was offi- 
cially informed - under notice dated 
23-11-1978 that the Court has accepted 
his bid dated 28-10-1978 under its 
order dated 22-11-1978 and as such no 
sooner he receives the notice than he 
should appear ready with money to 
deposit one-fourth of the amount of 
his purchase-money. Abiding by the 
notice as well as his own bid of Rupees 
72,000/- as also without any protest, re- 
spondent No. 2 Govind Singh appear- 
ed before the Court on 23-11-1978 it- 
self explaining the circumstances — 
quite correctly — which made him part 
with the money (that he had kept ready 
to encash his bid in case of its proving 
the highest) and sought time to deposit 
the requisite amount of Rs. 18,000/- 
leaving it to the Court as to what 


would be the reasonable demand for 
time in the circumstances narrated 
above. Though the Court disposed of 
this application without any relief or 
guidance to the respondent No. 2 
Govind Singh, yet it did accept his 
deposit on 24-11-1978 in satisfaction of 
the one-fourth of the amount of his 
purchase money without any demur. 


5. Thereupon, the judgment-debtor 
made an application on 29-11-1978 for 
Setting aside ‘the sale mainly on the 
ground of non-compliance of the pro- 
visions of Order 21, Rule 84 (1), Civil 
P. C. The application was dismissed on 
30-1-1979 vide the impugned order 
holding that the one-fourth of the 
amount of his purchase money has 
been deposited by the auction-pur- 
chaser as required by law explaining 
that after all it takes some time to 
convey to the highest bidder that he 
has been declared as purchaser at the 
Sale and that the term “immediately” 
occurring in sub-rule (1) of Rule 84 
of Order XXI, Civil P. C. means ‘with- 
out delay’. It is this interpretation 
of the term in the above context that 
alone has been called in question in 
this appeal by the judgment-debtor 
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who is pressing for setting aside the 
sale. relying on the decision of the 
Supreme Court in. Manilal v, Sayed 
Ahmed, (ATR 1954 SC 349). 

6. The above-mentioned case is au- 
thority for the proposition that the 
provisions of the rules requiring the 
deposit of 25 per cent of the purchase- 
money immediately, on the person be- 
ing declared as a purchaser and the 
payment of the balance within 15 days 
of the sale are mandatory and upon 
non-compliance with these provisions, 
there is no sale at all, The rules do 
not contemplate that there can be any 
sale in favour of a purchaser without 
depositing 25 per cent of the purchase 
money in the first instance (as above) 
and the balance within 15 days. In 
other words, non-payment of the price 
as above on the part of the successful 
bidder renders the sale proceedings as 
complete nullity. The result would be 
the same even if there were default 
in payment of only the one-fourth of 
the purchase money immediately. The 
learned counsel for the respondent 
No. 2 (Govind Singh) would, however, 
have it that his client has fully and 
faithfully complied with the provisions 
of sub-rule (1) of Rule 84 of Order 
XXI, Civil P. C. by depositing 25 per 
cent of the purchase money on 24-11- 
1978 in circumstances adumbrated ear- 
lier, 

7. I may pause here to mention 
that the exact meaning of the term 
“immediately” in the present context 
did not come for determination in 
Manilal v. Sayed Ahmed (supra) where- 
as the fact of this appeal hangs entire- 
ly thereon. Now, under Rule 65 of 
Order XXI Civil P. C., save as other- 
wise prescribed, every sale in execution 
of a decree shall be conducted by an 
officer of the Court or such other per- 
son as the Court may appoint in this 
behalf. ......And according to a local 
amendment, such officer or person shall 
be competent to declare the highest 
bidder as purchaser at the sale. But 
this is not all. It further says that 
where the sale is made in, or within 
the precincts of the Court-house, no 
such declaration shall be made without 
the leave of the Court. There is yet 
another local amendment by way of an 
explanation to Rule 85 to the effect 
that when an amount is tendered on 
any day after 1-00 P.M., but paid in- 
to Court on the next working day be- 
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tween 11-00 A.M. and 1-00 P.M., the 
payment shall. be deemed to have been 
made on the day on which the tender 
was made, 

8. It is in the light of the. above 
two provisions that the provisions of 
sub-rule (1) of Rule 84 of Order XXL, 
Civil P. C. will have to be construed 
in order to resolve the present dispute, 
That sub-section reads: 

“84. Deposit by purchaser and re- 
Sale on default — (1) On every sale of 
immovable property the person declar- 
ed to be the purchaser shall pay im- 
mediately after such declaration a de- 
posit of twenty-five per cent on the 
amount of his purchase-money to tha 
officer or other person conducting the 
sale, and in default of such deposit the 
property shall forthwith be re-sold.” 
As may be seen, the obligation cast on 
the purchaser to pay immediately a 
deposit of 25 per cent of the amount 
of his purchase-money, arises only 
after he is declared to be the pur 
chaser. As the things are here, such a 
declaration could not have been made 
by the officer conducting the sale on 
his own authority; nor did he make it, 
That apart, respondent No. 2 Govind 
Singh was not present on the spot or 
in the Court on 22-11-1978, when, as 
usual, at the end of the day, the mat- 
ter was referred to the Court for fur- 
ther orders as the bid had remained 
static throughout the interval between 
28-10-1978 and 22-11-1978 at Rupees 
72.000/- in his name, Nevertheless, the 
Court accepted his bid and prepared 
itself to face the problem of making 
the requisite declaration. It was to be 
made on the spot in the presence of 
the successful bidder by the officer 
conducting the sale. Since this was 
impossible to achieve, the Court, albeit 
mercifully at the same time, directed 
the officer concerned to declare re- 
spondent No. 2 Govind Singh as pur- 
chaser at the sale and proceed to man- 
age the deposit of 25 per cent of the 
purchase money by him. That was 
duly done vide noticed dated 23-11- 
1978. It is not clear from the return 
of service of this notice as to exactly 
at what point of time it was received 
by respondent No. 2 Govind Singh. 
According to the recipient, he receiv- 
ed it at 4-00 P.M. on 23-11-1978. Jn 
this he must be believed because ‘the 
process-server has not noted the time 
of service which he was duty-bound te 
do vide Rule 72 (1) of the Rules and 
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Orders (Civil), The respondent No. 2 
Govind Singh could have taken full 
advantage of this defect in the service 
of the notice, if so inclined, All he did 
however was to make a desperate at- 
tempt to seek time to make the de- 
posit which did not yield any result 
His problem now was to raise money 
to the tune of Rs. 18,000- within 
what was left of the Court working 
time after 4-00 P.M. on 23-11-1978, 
Even if he had raised the money, it 
would not have been possible for him 
to tender much less deposit it by 5-00 
P.M. on 23-11-1978 For, after all, 
certain formalities required by Rules 
and Orders (Civil) had to be attended 
to on both sides which were bound 
to consume further time, Over and 
- above all this, there is a bar on ac- 
cepting any such deposit after a cer- 
tain hour of any working day. If the 
Taw were understood to expect of him 
in the circumstance to make the tender 
if not the deposit before 5-00 P.M. on 
23-11-1978, it would be as worse as 
giving the dog a bad name in order to 
shoot it. 


$. Read in its own light, sub-rule 
€1) of Rule 84 of Order XXI C. P. 
Code presupposes presence of the suc= 
cessful bidder on the spot as also the 
authority or the officer conducting the 
sale to accept his bid and to declare 
him purchaser at the sale so that he 
must deposit the requisite one-fourth 
of his purchase-money then and there, 
Because of the local amendment to 
Rule 65, however, the last mentioned 
two conditions precedent to the de- 
posit of the one-fourth of the purchase 
money “immediately”, would seem to 
have lost their vigour in so far as 
this case is concerned, For, in the first 
place, the highest bid could be legally 
accepted by the Court alone. and in 
the second, the officer conducting the 
sale could not declare the highest 
bidder as purchaser at the sale with- 
out leave of the Court. The third pro- 
blem was of establishing contact with 
the highest bidder which had to be 
solved, All this was bound to take 
time as it did upto 4-00 P.M. of 23-11- 
1978. And, as already observed, the 
remaining time of that working day 
was pitiably short for even tendering 
the deposit. That being so, I find it 
exceedingly difficult to persuade my- 
self to agree to the proposition that the 
term “immediately” must be under- 
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stood to mean as excluding all mesne 
time and as such, the deposit admit- 
tedly made on 24-11-1978 must be dis- 
missed as invalid rendering the entire 
sale proceedings as a nullity (so as to 
place the auction purchaser in the 
position of a defaulter), And all this 
because, honest to his word, as pro- 
mptly as could be said to a fault, and 
despite all odds, he willingly co-operat- 
ed with the Court in making good its 
mistake in springing a surprise on him 
which was sure to prove a bolt from 
the blue. The situation admits of an 
apt reference to the following obser- 
vations of Krishna Iyer, J, in The 
Authorised Officer, Thanjavur v., S, 
Naganatha Ayyar, (AIR 1979 SC 1487 
at p. 1493). 

“To be truly a ‘Portia man’ the 
lawyer should follow the way in which 
Portia avoided an unjust decree, Not 


to let the words of the deed be the 


masters: but so construe them — adapt 
them as the occasion demands — so as 
to do what justice and equity require, 
This is how she turned the tables on 
Shylock :” 

10, The term “immediately”, in my 
opinion, on the facts and in tbe cir- 
cumstances of this case, cannot be 
assigned that strict meaning as to ex- 
elude all mesne time, irrespective of 
any consideration whether reasonable 
or not, That would be tantamount to 
turning -protection of law into uncalled 
for punishment, that is what some 
fimes happens when reason takes the 
place of reasonableness rather than 
blend with it in a happy union. 


11. In Madho Narayanrao Ghatate 
v. Mt, Watsalabai, (AIR 1948 Nag 142) 
Hidayatullah, J, construed the word 
“forthwith” occurring in the very sub- 
rule under the present scrutiny to 
mean “within & reasonable time” 
observing as under: 


‘In all cases where the word “forth 
with” occurs it must ordinarily be 
understood to mean ‘within a reason- 
able time’. (emphasis supplied) 
and quoted with approval the follow- 
ing passage from Maxwell’s Interpre- 
tation of Statutes on page 143 of the 
report : 

‘When a statute requires that some- 
thing shail be done ‘forthwith’, of 
Smmediately, or even ‘instantly’, it 
would probably be understood as 
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allowing a reasonable time for doing 
it.” 


In this connection, I may usefully refer 
to the following observations on pages 
102-103 in Volume 37 of Halsbury’s 
Laws of England, Third Edition: 
"Where anything is limited to 
done within a “reasonable time” or at 
a reasonable hour’, the question what 
is a reasonable time or reasonable hour 
must necessarily depend on the circum~ 
stances of the particular case, and is, 
therefore, a question of fact.” 
followed by a comparative look at the 


terms “immediately” and ‘forthwith” 
as below: 

‘There appears to be no material 
difference between the terms “imme- 


diately” (s) and “forthwith” (t). A pro- 
vision to the effect that a thing must 
be done “forthwith” or “immediately” 
(a) means that it must be done as soon 
as possible (b) in ‘fhe circumstances, 
the nature of the act to be done be- 
ing taken into account (cJ.” 

“Within a reasonable time” would thus 
appear to be a better substitute for 
‘without delay” while construing the 
term “immediately” for the purpose af 
hand, So understood, I have not the 
slightest hesitation in holding that the 
deposit of the one-fourth of the amount 
of his purchase-money by respondent 


No. 2 Govind Singh on 24-11-1978, 
having regard to the facts and the 
circumstances of this case, was per- 


fectly in accordance with the provi- 
‘sions of the law. 

12. In the result, the appeal fails 
and is dismissed with costs confirming 
the impugned order... Respondents’ 
costs shall be borne by the appellant, 
Hearing fee Rs. 200/-, 

Appeal dismissed, 
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vision should be taken. (Civil P. C. 
(1808), 0O. 9, R. 13). 

When the application under O. 9, 


R. 13, Civil P. C. to set aside an ex 
parte decree and the security for per” 
formance of the decree required by the 
proviso have been filed within limita- 
tion, and taking such application and 
security into consideration parties ara 
ordered to produce evidence, the Court 
in such a case has impliedly permitted 
the filing of security instead of deposit- 
ing the decretal amount under the 


- proviso since permission can be orak 


It is wrong to take a strict view of 
S. 17. That application thus cannot ba 
resisted on the ground that Sec. 17 has 
not been complied with permission for 
filing security not having been taken, 
1960 MPLJ (Notes) 4, Followed. AIR 
1966 Madh Pra 211, Referred. 
(Para 5} 
Such filing of security itself is suff- 


cient compliance of Sec. 17 and _ that 
security can be verified even after 


thirty days. It follows that the secu- 
rity remaining with the court unveri- 
fied is no ground to oppose that ap” 
plication, ATR 1968 Pat 271, Followed. 


. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1968 Pat 271 


6 
AIR 1966 Madh Pra 211:1966 Jab LJ 
78 l 5 
AIR 1960 Andh Pra 230 (FB) 
1960 MPLJ (Notes) 4 
AIR 1956 Mad 422 
AIR 1933 Pat 279:33 Cri LJ 883 
G. P. Agarwal, for Applicant; B. M. 
Agarwal, for Opposite Party. 
ORDER:— This is a revision peti- 
tion under S, 25 ofthe Provincial Small 
Cause Courts Act (hereinafter referred 
to as the Act) against. the order dated 
22-8-1975, passed by the Civil Judge, 
Class I, Shivpuri in Miscellaneous 
Civil Case No. 3/74, dismissing the ap- 
plication of the defendant/petitioner for 
setting aside the ex parte decree. 


2. The plaintiff/non-petitioner ob~ 
fained an ex parte decree against the 
defendant/petitioner on 26-7-1974 in 
Small Cause Suit No, 785 of 1972. The 
defendant/petitioner moved an appli- 
cation. under Order 9, Rule 13 of the 
Code of Civil. Procedure for setting 
aside the said ex parte decree, The 
ground taken for setting aside the de- 
cree was that nis uncle was ailing on 
that date and he had to go to Lashkar 
to see him in the hospital. Along with 
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that application, the petitioner/defen- 
dant filed a security bond for the due 
performance of the decree, but it re- 
mained unverified. The trial Court 
registered the application as Miscellane- 
ous Case No. 3 of 1974 and ordered 
issuance of notice to the plaintiff/non- 
petitioner. 


3. The plaintiff/non-petitioner resist- 
ed the said application on the ground 


that there owas no sufficient cause, 
From 3-12-1974 to 6-8-1975, different 
dates were given by the trial Court 


for recording the evidence. On 22-8- 
1975, on the application of the plaintiff/ 
non-petitioner the trial Court held that 
as the defendant/petitioner has not 
taken permission from the Court tofile 
the security, therefore, the applica- 
tion under Order 9, Rule 13, Civi P.C, 


is not according to law and, therefore, . 


it dismissed the application. Against 
that, the present revision is directed. 


4. The two submissions which are 
made before me are that the applica- 
tion under Order 9, Rule 13, Civil 
P. C. is not proper because the defen- 
dant/petitioner has not complied with 
the provisions of Section 17 of the Act, 
that is to say that he has not deposit- 
ed the decretal amount in cash along 
with the application, but instead he 
has filed the security. But, for filing 
the security. he has not taken permis- 
sion from the court and as such, the 
application not being according to the 
provisions of Section 17 of the Act, 
the order of the trial Court is correct. 
The second submission before me is 
that the security given is not verified 
within thirty days and now the Court 
has no jurisdiction to verify the same 
after the period of thirty days is over 
and as such that security is ‘of no 
consequence and that will not amount 
to compliance of the provisions of Sec- 
tion 17 of the Act. These are the ob 
jections taken by the learned counsel 
appearing for the non-petitioner in this 
case, 

5. To this, the reply of the learned 


counsel, appearing for the petitioner, 
is that taking into consideration all 


the facts of the case, it will amount 


that impliedly the Court gave permis- 
sion to the petitioner to file the secu~ 
rity. Secondly, he submitted that it 
was the duty of the Court to verify 
the security as soon as it was filed. He 
can only file the security, but cannot 
make the Court to verify it within 
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thirty days. As he is nof responsible 
for verification of the security, he 
should not suffer because of the delay 
caused by ‘the Court itself, Next, he 
submitted that the permission cone 
templated under Section 17 of the Act 
to file security can also be an oral one, 
Lastly, he submitted that this is a 
procedural matter and the security to 
be given is for the benefit of the de- 
cree-holder, That being the case, a very 
Strict view of Section 17 of the Act 
Should not have been taken by the 
trial Court and after taking a liberal 
view, the Court should have held that 
application is according to law and 
that the petitioner has complied with 
the provisions under Section 17 of the 
Act are mandatory is held in Brinda- 
wan Prasad v. Dashrath (1966 Jab LJ 
78): (AIR 1966 MP 211) (sic). There- 
fore, the question before me is 
whether the petitioner has complied 
with the provisions under Section 17 
of the Act. Section 17 of the Act reads 
as under:— 


“17. Application of the Code of Civil 
Procedure. — 

(1) The procedure prescribed in the 
Code of Civil Procedure, 1908, shall 
Save in so far as is otherwise, provid- 
ed by that Code or by this Act, be the 
procedure followed in a Court of Small 
Causes in all suits cognizable by it, and 
in all proceedings arising out as such 
suits :— 

Provided that an applicant for an 
order to set aside a decree passed ex 
parte or fora review of judgment 
Shall, at the time of presenting his 
application either deposit in the Court 
the amount due from him under the 
decree or in pursuance of judgment, 
or give such security for the perfor- 
mance of the decree or compliance with 
the judgment as the Court may, on 
previous application made by him in 
this behalf, have directed: 

(2) Where a person has become liable 
as surety under the proviso the sub- 
section (1), the security may be realiz- 
ed in manner provided by Sec. 145 of 
the Code of Civil Procedure, 1908.” 


There is no dispute that the applica 
tion and the security filed is within 
limitation. There is also no dispute 
that taking into consideration the ap- 
plication and the security, the Court 
ordered the parties to produce evi- 
dence. In such circumstances, I am of 
the view that the trial Court was 


1886 


wrong in taking a very strict view of 
Section 17 of the Act. There is no 
dispute also that there can be an oral 
permission for filing security and look- 
ing to the circumstances of the case, I 
fee] that it should be held that the 
trial Court impliedly gave permission 
to file security to the petitioner instead 
of depositing the amount. The similar 


point came before this Court in 
Chintesao v. Lakhnibai (960 MPLJ 


(Notes) 4), and in that 
held as under :— 


“The defendant moved a petition, 
under Order 9, Rule 13, Civil Proce- 
dure Code for setting aside an ex 
parte decree, along with a security 
bond as required by Section 17 of the 
Provincial Small Cause Courts Act. 
The plaintiff contended that the secu- 
rity bond was without the prior per- 
mission of the Court. The trial Court 
accepting the plaintiffs contention, dis- 
missed the petition. 

Held, that the trial Court took a very 
highly technical view of the matter. 
Although Section 17 requires that 
furnishing of the security bond should 
be with prior permission of the Court, 
yet that permission can be oral and 
so long as the bond is filed within the 
period of limitation, the requirements 
of law would be deemed to have been 
complied with.” 


I am in full agreement with the above 
proposition. Therefore, the objection 
that no written permission was taken 
in the trial Court before filing the 
security has no force and I reject it.. 

6. The second objection is regard- 
ing the verification of the security. 
. The submission is that the security 
should have been verified within thirty 
days and after thirty days, the Court 
has no jurisdiction to verify the secu- 
rity. Section 17 of the Act lays down 
that the petitioner should ‘give such 
security’, The meaning of this expres- 
sion was considered by a Full Bench 
of the Andhra Pradesh High Court in 
Satyanarayana v. Ramabrahman (AIR 
1960 Andh Pra 230). It was held in 
that case as under:— . 


“An unregistered security bond is 
sufficient compliance with the law, 
provided the delay in getting it regis- 
tered is not due to any fault of the 
applicant himself. Where security is 
tendered within the time and proves, 
even though tested after the time, 
eventually to be sufficient, the appli- 


case, it was 
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cant must be deemed to have complied 
with the requirements of the proviso 
The words “give such security” may 
be construed to mean "tender such 
security, AIR 1956 Mad 422 and AIR 
1933 Pat 279, Rel. on.” 

The question that then arises is that 
ifsuch a security is found to be insuffi- 
cient or defective, what should be the 
fate of the application under Order 9, 
Rule 13, Civil P. C., presented for 
setting aside the ex parte decree. This 
aspect along with the aspect which is 
mentioned above was considered in 
Dukhia Ganju v, Ramchandra, (AIR 
1968 Pat 271). The order is delivered 
by Hon. Untwalia, J., in which he has 
approved the proposition of law laid 
down in Satyanarayana v. Ramabrah- 
man (AIR 1960 Andh Pra 230) (FB) 
and in Rajeshwari Prasad Singh v. 
Brahamanand Lal (AIR 1933 Pat 279), 
and he has held as under:— 

a Ta The question of sufficiency of 
security or the registration of the 
security bond may take time and this 
may be completed later, In that event, 
he takes the risk and his application 
for setting aside of ex parte decree is 
liable to be thrown out if the security 
is found insufficient on that ground 
alone.” 


Therefore, relying on these two rulings, 
I hold that their filing of the security 
itself was sufficient compliance of the 
provisions of Section 17 of the Act, 
and it can be verified even after thirty 
days. 


7. Therefore, the result is that the 
revision is allowed, the order of the 
trial Court is set aside and the case is 
sent back to it .for disposal according 
to law in the light of the observations 
made above. Parties to bear their own 
costs. 

Petition allowed. 


AIR 1980 MADHYA PRADESH 125 
(INDORE BENCH) 
G. L, OZA, J. 

Prabhakar Digambar Kulkarni and 
others; Applicants v, Dayaram Gopalji, 
Opposite Party. 

Civil Revn. No. 742 of 
30-3-1979.* ' 


*Against order of R. D. S. Kashyap, 
Addl. Dist. Judge, Mandleshwar, D/- 
13-7-1977. 
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Civil P. C. (1908), O. 39, R. 1 (c) — 
“Injury” — Meaning. 

Where the plaintiff in possession of 
agricultural land filed a suit for de- 
claration of title and injunction and 
the defendant had an order in his 
favour for delivery of possession from 
the competent Revenue Tribunal, tak- 
ing possession of the lands by execut- 
ing the order passed by the Tribunal 
could not be said to be causing an in- 
jury within the meaning of sub-cl. (c) 


(Para 1j 
Cases Referred: Chronological Paras 


ATR 1975 Madh Pra 85 9 
AIR 1962 SC 527 9 

S. D. Sanghi, for Applicants; S5, L 
Garg, for Opposite Party. 

ORDER:— This revision petition has 
been filed by the petitioners against an 
order passed by the Additional Dis- 
trict Judge, Mandleshwar, maintaining 
an order of temporary injunction 
granted in favour of the respondent, 

2. The facts giving rise to the pre- 
sent revision petition are that this 
dispute pertains to agricultural land 
measuring 34.06 acres, situated in 
Maheshwar. This land stood in the 
name of Saraswatibai =wd/o Digambar 
Rao as a Pakka tenant under the Ma- 
dhya Bharat Land Revenue and Tenancy 
Act, 1950. Applicant No. 1 is the son of 
applicant No. 2 and applicants 2 and 3 
are grandsons of Saraswatibai. Sara- 
Swatibai made a gift of this land 
in favour of applicants 2 and 3 by a 
registered deed executed by her on 
20-6-1960. She died on 25-2-1968. The 
non-applicant claims to be in ` posses- 
sion of this land as a sub-tenant and, 
therefore, claims to have acquired the 
rights of an occupancy tenant and 
eventually a ‘Bhumiswami on coming 
into force of the M. P. Land Revenue 
Code, 1959, on 2-10-1959, | 


3. Saraswatibai had granted to non- 
applicant Dayaram a sub-lease for the 
said land for the period of five years 
from Samvat 2010 to Samvat 2014. 
This was granted by an unregistered 
document. On expiry of one year 
Saraswatibai granted a fresh lease to 
the non-applicant Dayaram for the re- 
maining period of ‘four years and 
Dayaram executed a registered Kabuli- 
yat in favour of Saraswatibai on Ash- 
win Sudi 3, Samvat 2011, correspond- 
ing to 30th of September, 1954. Daya- 
ram did not restore possession of the 
land to Saraswatibai even after the 


expiry of the lease and, therefore, she’ 
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filed a suit for ejectment against him 
on 18-6-1959 in the Court of the Naib 
Tahsildar, Maheshwar, under Section 76 
of the M, B, Land Revenue and Ten= 
ancy Act, This was contested on vari« 
ous grounds, The non-applicant also 
put up his claim that as during the 
pendency of these proceedings the 
M. P, Land Revenue Code had come in- 
to force, therefore, on 2-10-1959 he ac- 
ads the rights of an occupancy ten- 
ant, 

4. The Naib-Tahsildar before whom 
these proceedings were pending ulti- 
mately passed an order for eviction on 
24-1-1970 against the non-applicant, 
Against this order the non-applicant 
preferred an appeal to the Collector 
and thereafter to the Commissioner 
and before both the appellate Courts 
he failed and the order passed by the 
Naib Tahsildar was maintained, There- 
after the non-applicant preferred a 
revision petition before the Board of 
Revenue and by order dated 6-9-1972 
the Board also dismissed the revision 
petition by holding that as the lease 
granted by Saraswatibai was after the 
M. B, Land Revenue and Tenancy Act 
came into force, this lease was, there- 
fore, protected under Sec. 74, as 
Saraswatibai was a widow and, there- 
fore, the Board came to the conclu- 
sion that the non-applicant Dayaram 
did not acquire the rights of an occu- 
pancy tenant on 2-10-1959. During this 
period when these revenue proceedings 
were pending until 6-9-1972 when 
finally the Board decided the matter 
against the non-applicant, till that date 
he continued to be in possession, After 
the decision of the Board a Miscellane- 
ous petition was filed in this Court 
on 15-11-1972, which was M, P. No, 
146 of 1972. But when this petition 
came up for hearing before this Court 
on 23-4-75 it was alleged that the peti- 
tioner, Le. the non-applicant wanted to 
withdraw the petition and, therefore, 
the proceedings before this Court and 
the writ petition came to an end. It 
appears that during this period also 
the non-applicant remained in posses- 
sion and, threfore, on 23-4-1975 the 
writ petition was dismissed by this 
Court and on 28-4-1975 the non-appli- 
cant filed the present suit for declara- 
tion of his title and injunction. A de- 
claration also was sought that the 
order of eviction passed by the Re- 
venue Tribunals was without jurisdic- 
tion. The trial Court by its order dated 
2-5-1975 granted a temporary injunc- 
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tion in favour of the non-applicant, 
which was later on confirmed after 
hearing both the parties and on appeal 
the learned lower Appellate Court also 
maintained that order by the impugned 
judgment dated 13-7-1977, 

5. It appears that after Saraswati- 
bai died the applicants 2 and 3 to 
whom the lands were gifted were also 
brought on record and it is, therefore, 
that the present revision petition has 
been filed by the present petitioners 
It was contended by the learned coun- 
sel for the petitioners that the Revenue 
Tribunals have passed an order for 
delivery of possession against the non- 
applicant and in favour of the peti= 
tioners, That order has been maintain- 
ed by all the Revenue Tribunals, from 
the Naib-Tahsildar to the Board of 
Revenue and the non-applicant-plain= 
tiff has been avoiding enforcement of 
that order for all these years, He first 
filed a writ petition and then withdrew 
it and has now filed the present suit. 
According to the learned counsel, 
therefore, grant, of a temporary injun- 
tion in favour of the non-applicant 
clearly is a negation of the order pass~ 
ed by the competent Tribunal, which 
has been maintained by the highest 
Tribunal of the State. It was, there- 
fore, contended that no temporary in- 
junction could be granted in such a 
case, as the provisions contained in 
Order 39, Rules 1 and 2 would not be 
attracted. It was also contended that 
this Court has consistently taken the 
view that an injunction to restrain a 
- party to derive the benefit out of the 
order of a competent Tribunal cannof 
be issued. It was also contended that 
in spite of a decree for possession in 
favour of the petitioners for all these 
years the non-applicant has been suc- 
cessful in not getting the order execut- 
ed and still in such a case the learned 
Court below while granting a tempo- 
rary injunction even did not put con= 
ditions which may be useful if the 
plaintiff-non-applicant ultimately fails 
in these proceedings, It was also con- 
tended that under the scheme of the 
Madhya Bharat Land Revenue and 
Tenancy Act for eviction of a sub- 
tenant whose lease has come to an end 
the Revenue Tribunals were only com= 
petent to entertain such a suit and 
even if it is ultimately held that Civil 
Courts have also jurisdiction, still it 
is not the ground for grant of ea 
temporary injunction, 
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6. Learned counsel for the non- 
applicant seriously contended that the 
decision of the Revenue Tribunal is 
subject to an ultimate decision by the 
Civil Court about the rights of parties 
and referred to a number of decisions 
of this Court examining in what cases 
the Civil Courts will have jurisdiction. 
He also contended that it is no doubt 
true that there are decisions of this 
Court, wherein it has been ruled that 
where there is an order of competent 
Tribunal an injunction to restrain the 
execution thereof should not be grant- 
ed. But, he referred to a number of 
decisions to indicate that even in cases 
where there is an order or a decree 
of a competent Court in appropriate 
cases a temporary injunction could be 
granted. He also contended that this 
petition being a revision under Section 
115, Civil P. C., this Court ordinarily 
will not interfere unless there is an 
error of jurisdiction, 


7. Learned Courts below granted 
the temporary injunction on the find- 
ing that the plaintiff-non-applicant is 
in possession on the date of the suit, 
but did not consider the question as to 
whether when there is an order by a 
competent Tribunal to deliver posses- 
sion itis proper for the Civil Court 
to grant a temporary injunction as 
under Order 39, Rules 1 and 2 no in- 
jury could be alleged when an order 
passed by a competent Tribunal is 
executed. Learned Judge of the lower 
appellate Court observed: 

(The matter being in Hindi and hav- 
ing no facilities for printing Hindi 
verson, we regret to omit it— Ed.) 
This appears to be the basis for grant 


Dayaram 


of an injunction. Apparently, the 
fearned Judge did not consider that 
the petitioner has an order in his 


favour for delivery of possession from 

a competent Revenue Tribunal. Learn- 

ed Judge has disposed of the decisions 

of the Revenue Tribunals by a single 

sentence by saying:” 

(The matter being in Hindi is omit- 
.) 


it is, therefore, clear that the learn- 
ed Courts below did not consider at 
all the question of prima facie case 
and also the question about injury 
that could be alleged within the mean- 
ing of the language of Order 39, Rules 
1 and 2. O. 39, R. 4, sub-cl, (9 pro- 
vides thats 


R28 MP... 


“(c) that the defendant threatens 
to dispossess the plaintiff or otherwise 
cause injury to the plaintiff in relation 


to any property in dispute in the 
suit.’ 
Apparently, clauses (a) and (b) will 


not be applicable for application of 
this clause and it is necessary to come 
to a finding that the defendant threa- 
tens or otherwise causes injury to the 
plaintiff in relation to any property in 
dispute in the suit. It is, therefore, ap- 
parent that the learned Court below 
did not at all apply its mind ‘to this 
aspect of the matter. What is appre- 
ihended in this case is that the defen- 
dant-petitioner by executing the order 
passed by the Revenue’ Tribunals 
would take possession of the agricul- 
tural lands and this could not be said 
to be an injury within the meaning of 
sub-clause (c). But the learned Court 
below did not even bother to consider 
this question, Learned Court below, it 
appears, felt that because a suit of 
permanent injunction is filed and the 
plaintiff is in possession, this is enough 
for grant of a temporary injunction in 
his favour. This apparently goes to 
show that the learned Judge did not 
consider what was necessary while 
exercising the jurisdiction under Order 
39, Rule 1 and, therefore, the learned 
Court below committed a material 
irregularity in exercise of jurisdiction. 


8 It is no doubt true that ordinari- 
ly if on merits an injunction has been 
granted, this Court would not inter- 
fere, But where the learned Courts be- 
low failed to consider the question 
which is necessary and thereby com- 
mitted material irregularity, this Court 
can interfere in such cases exercising 
its revisional jurisdiction. 


3. Learned counsel for both the 
parties referred to a number of deci- 
sions of this Court wherein the ques- 
tion of grant of an injunction after a 
decree or an order by a competent 
Court or Tribunal has been passed, 
have been considered. The Division 
Bench decision on which reliance is 
placed by the learned lower appellate 
Court and also by the learned counsel 
for the non-applicant is Surendra 
Singh v, Lal Sheoraj Bahadursingh 
(1975 MPLJ 57): (AIR 1975 Madh Pra 
85). In this decision a Division Bench 
of ths Court has placed reliance on a 
decision of their Lordships of the Sup- 
reme Court in Manoharlal Chopra v. 
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ALR. 
Seth Hiralal, (AIR 1962 SC 527). This 


‘decision lays down that ordinarily an 


injunction cannot be granted to re- 
Strain a party from executing a de- 
cree passed by a competent Court ex- 
cept in cases where it is allegged that 
the decree has been obtained by fraud. 
In this decision it was observed: 

“It is not necessary to dilate on the 
aforesaid principles because they are 
well settled. Where a party files a suit 
to set aside a decree on the ground of 
fraud or to have it adjudged void and 
uneforceable on certain grounds and 
also files an application for a tempo- 
rary injunction to restrain the decree- 
holder from executing the decree, tha 
question of prima facie case in favour 
of the applicant will require serious 
consideration, Ordinarily a party in 
whose favour a decree or order has 
been passed holds a prima facie title 
to the property or the right which 
was the subject-matter of the decree 
and very ‘strong evidence would be 
necessary to rebut the presumption of 
prima facie title in favour of the de- 
cree-holder. Decree-holder should not 
ordinarily be restrained from enjoying 
the fruits of the decree obtained by 
him after a successful litigation. Mere- 
ly because a party chooses to file a 
suit challenging the decree or order on 
certain grounds, would not suffice to 
destroy the presumption in his favour 
and a very heavy burden would lie on 
the applicant to produce strong and 
cogent prima facie evidence to satisfy 
the Court that the grounds on which 
the decree or order is challenged are 
fairly strong and that there is a re- 
asonable possibility of the success of 
such suit.” 

It is not disputed that in the present 
case there is no allegation that the 
orders of the Revenue Tribunals have 
been obtained by fraud: This Division 
Bench decision, therefore, also instead 
of helping the respondent helps the 
petitioners. In this decision reliance 
has been placed ona decision of the 
Supreme Court in Manoharlal Chopra 
v. Seth Hiralal, (AIR 1962 SC 527), 
wherein it has been held that if to the 
facts of a case provisions contained in 
Order 39, Rules 1 and 2 are not appli- 
cable, the Court in appropriate cases 
may grant a temporary injunction in 
exercise of inherent powers and it is 
in this context that the Division Bench 
decision considered the question about 
the grant of a temporary injunction to 
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restrain a party from executing the 
decree as it is difficult to contend how 
Such an injunction could be granted 
under Order 39, Rules 1 and 2. So far 
as the case in hand is concerned, 
learned Court below did not even ap- 
ply its mind as to whether an injunc- 
tion could be granted or could not be 
granted under Order 39, Rule 1 and, 
therefore, a question of exercise of -in- 
herent powers is not at all considered. 
Apparently, therefore, the Court be- 
low has failed to exercise jurisdiction 
vested in it by law while granting a 


temporary injunction in the present 
case, The order, therefore, cannot be 
maintained. 


10. The revision petition is, there- 
fore, allowed. The orders granting a 
temporary injunction to the non-ap- 
plicant by the Courts below are set 
aside. The petitioners shall he entitled 
to the costs of this revision petition. 
Counsel’s fee as per the schedule, if 
certified, 

Petition allowed, 


AIR 1980 MADHYA PRADESH 129 
FULL BENCH 
(INDORE BENCH) 
G. L. OZA, G. G. SOHANI AND 
R. K. VIJAYVARGIYA, JJ.* 
Rana. Natwarsingh, Petitioner v. State 


of Madhya Pradesh and others, 
dents. 


Mise. Petn. No. 148 of 1978, D/- 5-2- 
1979.** 


(A) Precedents — Supreme Court deci- 
sions —- Conflict between two Supreme 
Court decisions — Courts are bound to fol- 
low the decision delivered by a larger 


Bench. AIR 1974 SC 1596, Foll. (Consti- 
tution of India, Art. 141). (Para 9) 
(B) Constitution of India, Art. 226 — 


Natural justice — Quasi-judicial proceed- 
ings — Natural justice — Recording of 
reasons whether a requirement of natural 


A EES SIO NSE PIAS SAN DASE 
“(In this case, the Judges of the Full 
Bench differ in their views. The majority 
Ar is taken rtd G. ae and R. K, 
‘ijayvargiya, JJ. and the minority, b 

G. L. Oza, J. — Ed). ; 


“"Decided by Full Bench on order of 


Reference made by G. L. Oza and 
R. K. Vijayvargiya, JJ., D/- 21-9-1978. 
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justice the violation of which violates the 
order passed by the Authority. 


Unless expressly or impliedly required 
by a statute or the rules, there is no obli- 
gation on a tribunal to give reasons, (ii) 
the giving of reasons is not a requirement 
of natural justice, and (iii) a non-speaking 
order could not be set aside merely on 
the ground that it was non-speaking. AIR 
1969 SC 414, Foll. (Para 9) 

It is no doubt desirable that a tribunal 
exercising quasi-judicial functions should 
give reasons in support of its order, but 
the mere fact that the tribunal has not 
chosen to give reasons would not invali- 
date its order in the absence of any spe- 
cific provision of law in that behalf. 

(Para 10) 

(C) Madhya Pradesh Municipalities Act 
(37 of 1961), S. 41 — Proceedings under 
for removal of councillor — Quasi-judi- 
cial proceedings — Non-speaking order 
passed by State Government — Not liable 
to be struck down merely on that ground 
— Provision itself does not require to give 
reasons, 

(Per majority -— Oza, J. Contra), 
Non-speaking order passed by an auth- 
ority required to act in a judicial manner 
is not liable to be struck down merely on 
the ground that it is not a speaking order. 

(Para 10) 
__ It is not a requirement of Section 41 (2) 
that the State Government while ordering 
the removal of a councillor, should state 
reasons. AIR 1975 Madh Pra 71, Approved. 
(Para 11) 

However, the fact that giving of rea 
sons is not a requirement of an order 
passed under Section 41 does not mean 
that when the order of removal passed by 
the State Government is challenged in a 
court of law, the State Government is not 
required to indicate the reasons for form- 
ing the opinion as required by S. 41 (1) 
of the Act and place before the Court 
the necessary materials which were taken 
into consideration in forming its opinion. 

(Para 12) © 

From a perusal of the record placed 
before the High Court, in the instant case, 
it is clear that the explanation of the peti 
tioner was taken into account and con- 
sidered by the State Government before 
the impugned order of removal of coun- 
cillor was passed. In these circumstances, 
the impugned order cannot be quashed 
on the ground that it is not a speaking 
order and that there was no -application - 
of mind before passing that order. 

r (Para 12) 
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Further, failure to grant oral hearing 
would not vitiate an order passed by an 
authority unless oral hearing is expressly 
prescribed or unless it is shown that the 
person against whom the order is passed 
is unable to present his case adequately 
in writing in the circumstances of the 
case. The provisions of the Act do not 
make personal hearing obligatory before 
passing the order of removal. 

(Para 17) 


In the instant case the petitioner, who 
is an advocate, filed a detailed reply to 
the charge-sheet and also filed copies of 
documents on which he relied for his de- 
fence. The charges against the petitioner 
were based on the record and, in the cir- 
cumstances of the case, the petitioner was 
unable to show as to how he was pre- 
judiced by not granting his request for 
oral hearing. (Para 17) 


Per Oza, J. :— Section 41 (1) (a) clearly 
indicates that the State Government can 
take action under this provision only if in 
the opinion of the State Government con- 
tinuance of the person as councillor is not 
desirable in the interest of public or of 
the council. When the State Government 
has to form an opinion as to whether the 
continuance is not desirable it has further 
to decide whether the continuance is not 
desirable in the interest of public or of the 
council. And for forming this opinion the 
State Government must base its conclu- 
sions on material which would indicate 
whether continuance is not desirable in 
the interest of public or of the council. 
Such an opinion, itself impliedly required 
the State Government to give reasons so 
that it would be apparent from the order 
as to why inthe opinion of the State 
Government the continuance is not 
thought desirable either in the interest 
of public or of the council. Without any 
reasons, the order will not show as to why 
the continuance is not desirable, and is 
not desirable in the interest of public or 
of the council. (Para 31) 


(D) Madhya Pradesh Municipalities Act 
(87 of 1961), S. 41 (1) and (2) — Remeval 
of councillor — State Government is re- 
quired to act judicially while passing 
order under S. 41 (1) or S. 41 (2) — Hence 
it is bound to apply its mind before order- 


ing removal of a councillor, AIR 1975 
Madh Pra 71, Overruled. (Para 11), 
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SOHANI, J. (Majority view):— This 
petition under Article 226 of the Consti- 
tution of India is directed against the 
order dated 27th April, 1978 passed by 
the State Government under S. 41 (1) (a) 
of the M. P. Municipalities Act, 1961, 
hereinafter referred to as the Act, remov- 
ing the petitioner from the office of the 
Councillor of Municipal Council, Susner, 
with effect from the date of the order and 
further directing under sub-section (4) of 
Section 41 of the Act that the petitioner 
shall be disqualified for further election, 
selection or reappointment to the office of 
the councillor for a period of four years 
from the date of his removal from the 
membership of the Council. 
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2. This petition initially came up for 
hearing before a Division Bench of this 
Court which, by its order dated 21st Sep- 
tember, 1978, held that the decision report- 
ed in -Laxminarayan- v. State of M. P. 
(1974 MPLJ 314):(AIR 1975 Madh Pra 
71) holding that the State Government, 
while passing an order of removal under 
Section 41 (2) of the Act, was not required 
to state reasons, required reconsideration 
and hence the matter deserved to be con- 
sidered by a larger Bench. That is. how, 
this petition came up for hearing before 
this Full Bench constituted by Hon’ble 
the Chief Justice. 

3. The material facts giving rise to this 
petition briefly are as follows: The peti- 
tioner is an Advocate and was at the 
material time a member and also the Pre- 
sident of the Municipal Council, Susner, 
hereinafter referred to as the Council. He 
held the office of President of the Council 
from 15th April, 1965 to 27th April, 1978 
excluding the period from 12th October, 
1973 to 5th April, 1975 when the Council 
had been dissolved under the provisions 
of Section 36 (3) of the Act. On 18th 
March, 1978, the respondent State served 
a notice on the petitioner under the pro- 
visions of Section 41 (8) of the Act calling 
upon the petitioner to show cause, within 
fitteen days of the receipt of notice, as to 
why he should not be removed from the 
membership of the Council under Sec- 
tion 41 (1) of the Act, the said notice 
charged the petitioner as follows :-— 


[Matter in Hindi omitted —EDI]. 


The petitioner did not ask for copies of 
any documents or any further particulars 
to enable him to effectively reply to the 
various allegations made against him in 
the aforesaid notice. A detailed explana- 
tion (annexure A-2), running into ten typed 
pages, was submitted by the petitioner on 
ist April, 1978 denying the allegations 
made against him > and further alleging 
that the aforesaid charges were levelled 
against him on account of his being a 
member of a rival political party. Alon 

with his explanation, petitioner submitte 

twenty-eight documents. relied upon by 
him for his defence. On the same day, the 
petitioner submitted an application pray- 
ing that he be granted a personal hearing 
and as he was a very busy advocate, he 
should be given intimation of the date of 
hearing fifteen days in advance. Another 


application was made by him praying that 


in case he was not granted personal hear- 
ing, the documents referred to by him in 
the o should be sent for and 
looked into. No personal hearing was 
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iven to the petitioner and on 27th April, 
978 the State Government passed the 
impugned order stating that after taking 
into consideration the explanation furnish- 
ed by the petitioner, the State Govern- 
ment was ọf the opinion that the continu- 
ance of the petitioner as a Councillor was 
not desirable in the interest of the public 
and the Council. Aggrieved by that order, 
the petitioner has filed this petition. 

_ 4. On behalf of the petitioner, the im- 
pugned order was assailed on the ground 
that the said order was nota speaking 
order and hence it deserved to be quash- 
ed on that ground alone. It was further 
urged that some of the allegations men- 
tioned in the charge-sheet were admitted 
to be factually incorrect, and hence it was 
not possible to infer on what charges the 
State Government had passed the impugn- 
ed order and the said order, therefore, de- 
served to be quashed. It was also contend- 
ed that no reasonable opportunity -was 
afforded to the petitioner to furnish his 
explanation as required by the provisions 
of the Act and as the petitioner was not 
given a personal hearing, the principles 
of natural justice were violated and the 
order deserved to be quashed on that 
ground also. It was further urged that the 
impugned order was mala fide and was 
the outcome of political rivalry between 
the petitioner and the Minister concerned. 
In reply, it was urged on behalf of the 
respondents that the impugned order was 
not liable to be quashed on the ground 
that it was not a speaking order or that 
some of the allegations made in the 
charge-sheet were found to be incorrect- 
It was contended that reasonable oppor- 
tunity, as required by the provisions of 
the Act and the circumstances of the case, 
was afforded to the petitioner to furnish 
his explanation, that there was no viola- 
tion of the principles of natural justice, 
and that the order in question was not ac- 
tuated by any ulterior motive but was 
passed after taking into consideration the 
explanation furnished by the petitioner. 
An affidavit by Shri H. M. Joshi, the 
Minister concerned, was filed denying the 
allegations of mala fides alleged by the 
petitioner. 


5. In view of the aforesaid contentions 
urged on behalf of the petitioner, the first 
question that arises for consideration is 
whether the impugned order deserves to 
be quashed on the ground that it is a non- 
speaking order. To appreciate this con- 
tention, it is necessary to refer to the pro- 
visions of Section 41 of the Act and to the 
impugned order passed thereunder by the 
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State Government. Section 41 of the Act 
reads as follows:-~ - 


“41 Removal of Councillor — (1) The 


State Government may, at any time, re- 
move a councillor. 


(a) if his continuance as a Councillor is 
not, in the opinion of the State Govern- 
ment, desirable in the interest of the pub- 
lic or of the Council or | 


(b) if the Council recommends his re- 
moval by a resolution hppa at a special 
meeting convened for the purpose. 


(2) The State Government may, at any 
time, remove a Councillor if he, being a 
legal practitioner, acts or appears on be- 
half of any other person against the Coun- 
cil in any legal proceeding or against the 
State Government in any such pro- 
ceeding relating to any matter m 
which the council is or has been concern- 
ed or acts or appears on behalf of any 
person in any criminal proceedings insti: 
tuted by or on behalf of the Council 
against such person. 


(8) No order under sub-section (1) or 
sub-section (2) shall be passed until rea- 
sonable opportunity has been given to the 
person concerned to furnish an explana 
tion. 


(4) Removal from office under sub-sec- 
tion (1) or sub-section 2) shall disqualify 
the person so removed for further elec- 
tion, selection or appointment to the office 
from which he is removed for such period 
not exceeding four years as may be speci- 
fied by the State Government.” 


The conditions for the exercise of the 
owers under Section 41 (1) (a) are clear- 
y stated in the section. The State Govern- 

ment may, after giving reasonable oppor- 
tunity to a councillor to furnish an ex- 
planation, which necessarily implies that 
after taking into consideration the expla- 

nation, if any, furnished by the Councillor, 
remove him if his continuance as a coun- 
cillor is not, in the opinion of the State 

Government, desirable in the interest of 

the public or of the council. Now, the 

order passed by the State Government is 


as follows :— 
ORDER 


Bhopal dated 27th April, 1978 No. 2618/ 
1/23/75/XVIII/1/78. Whereas the State 
Government is of the opinion that the 
continuance of Shri Rana Natwar Singh as 
Councillor of the Municipal Council, Sus- 
ner, is not desirable in the interest of the 
public. and the Council. 

And whereas 


Singh : was given opportunities vide 
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ALR. 


this Department Notice No. 1417/XVIII/ 
1/78, dated the 8rd March, 1978 
to furnish an explanation as requir- 
by sub-section (3) of Section 41 of the 


ed 
Madhya Pradesh Municipalities Act, 1961. 


And Whereas the State Govt. has 
considered the explanation furnished by 
S Rana Natwar Singh. Now, 
therefore, in exercise of the powers 
conferred by clause (a) of sub-sec- 
tion (1) of Section 41 of the said 
Act, the State Government hereby removes 
Shri Rana Natwar Singh from the office 
of the Councillor of the said Municipal 
Council with effect from the date of issue 
of this order and direct, under  sub-sec- 
tion (4) of Section 41 of the said Act that 

hri Rana Natwar Singh shall be disquali- 
fied for further election, selection or re- 
appointment to the said office for a period 
of four years from the date of his removal 
from the membership of the said Council.” 
From a perusal of the aforesaid order, it 
is clear that the conditions for the exercise 
of the power stipulated by Section 41 of 
the Act are satisfied. It is, however, urged 
on behalf of the petitioner that though 
Section 41 of the Act does not lay down 
that reasons for making the order should 
be stated therein, yet, as the State Gov- 
ernment is required to act quasi-judicially 
in passing an order under Section 41 of 
the Act, it is obligatory on the part of the 
State Government to pass a speaking 
order, which is a requirement of the 
principles of natural justice. 


6. Now, the proposition that the State 
Government while exercising powers 
under Section 41 of the Act, is required to 
act judicially was not and could not be 
disputed before us. It is true that Sec- 
tion 41 (1) of the Act confers power on 
the State Government to act if ‘in the opi- 
nion of the State Government’ the conti- 
nuance of a councillor asa councillor is 
not desirable in the interest of the public 
or of the Council. But as held by the 
Privy Council in Durayappah v. Fernando 
(1967) 2 AC 337 when a statutory ` provi- 
sion opens with the words such as “where 
it appears to....” or “if it appears to the 
satisfaction of....” or “if the... . considers 
it expedient....” or “if the....is satis- 
fied”, it cannot be held that a duty to act 
judicially is excluded. In Durayappah v. 
Fernando (supra), the question for . con- 
sideration before the Privy Council was 
whether the Minister, while exercising his 
power under Section 277 of the Ceylon 
Municipal Ordinance 1947, of dissolving 
a Municipal Council, was required to ob- 
serve the rules of natural justice. The- said. 
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- section did not contain. any provision that 


. an opportunity. should be given to the 


Municipal Council to show cause against 
the proposed action or that the order of 


the Minister should state the reasons on ` 


which it was made. Even in the absence 
of such provisions, their Lordships of the 
Privy Council held that the Minister was 
bound to observe the principle audi alte- 
ram partem. Judged by the tests laid 
down in Durayappah v. Fernando (supra), 
the duty to act judicially and to follow the 
principles of natural justice must be held 
to be implicit in exercising powers under 
Section 41 of the Act. In this connection, 
the following observations of the Supreme 
Court in A. K. Kraipak v. Union of India. 
(AIR 1970 SC 150) are pertinent :— 


“The dividing line between an admin- 
istrative power and a quasi-judicial power 
is quite thin and is being gradually ob- 
literated. For determining whether a 
power is an administrative power or a 
juasi-judicial power one has to look to 
the nature of the power conferred, the 
person or persons on whom it is conferred, 
the framework of the law conferring that 
power, the consequences ensuing from 
the exercise of that power and the manner 
in which that power is expected to be 
exercised. In a welfare State like ours it is 
inevitable that the organ of the State 
under our Constitution is regulated and 


controlled by the rule of law. In a welfare © 


State like ours it is inevitable that the 
jurisdiction of the administrative bodies is 
increasing at a rapid rate. The concept of 
rule of law would lose its validity if the 
instrumentalities of the State are not 
_ charged with the duty of discharging their 
functions in a fair and just manner. ‘The 
requirement of acting judicially in essence 
is nothing but a requirement to act justly 
and fairly and not arbitrarily or caprici- 
ously. The procedures which are consider- 
ed inherent in the exercise of a. judicial 
power are mainly those which facilitate if 
not ensure a just and fair decision. In re- 
cent years the concept of quasi-judicial 
power has been undergoing a radical 
change. What was considered as an ad- 
ministrative power some years back is now 
being considered as a quasi-judicial 
power. 

In Bhagat Ram v. State of Punjab (AIR 
_ 1972 SC 1571), while considering a pro- 

vision under the Punjab Municipal Act, 
substantially similar to Section 41 of the 
Act, the Supreme Court approved the 
decision of the Full Bench of the Punjab 


and Haryana High Court that proceed-. 


ings initiated against a councillor for his 
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removal were quasi-judicial in character. 
In view of the aforesaid decision of the 
Supreme Court, it must be held that the 
State Government, while exercising powers 
under Section 41 of the Act, is require 
to act judicially. 


7. Now, it is not disputed that the pro- 
visions of Section 41 of the Act do not re- 
quire the State Government to set out 
reasons while passing an order under that 
section. No rules framed under the Act 
having any bearing on the manner in 
which the State Government has to deal 
with the matter were brought to our 
notice. The State Government, no doubt, 
is required to act judicially which, as ob- 
served by Hidayatullah J. (as he then was) 
in Harinagar Sugar Mills Ltd. v. Shyam 
Sunder (AIR 1961 SC 1669), only means 
that the State Government is required to 
follow a standard of conduct and is free 
from bias or interest. The State Govern- 
ment, therefore, is undoubtedly required 


‘to follow the principles of natural justice. 


The question for consideration then is, . 
whether it is a requirement of natural 
justice that a statutory authority required 
to act judicially should give reasons tor 
its decisions and whether failure to give 
reasons by itself is a sufficient ground for 
quashing that decision under Article 226 
of the Constitution. 


§. Learned counsel for the 
referred to the decisions reported in Hari- 
nagar Sugar Mills Ltd. v. Shyam Sunder 
(AIR 1961 SC 1669) (supra, M. P. Indus- 
tries Ltd. v. Union of India (AIR 1966 SC 
671), Bhagat Raja v. Union of India (AIR 
1967 SC 1606), Mahabir Prasad v. State of 
U. P. (AIR 1970 SC 1802), Travancore 
Rayons Ltd. v. Union of India (AIR 1971 
SC 862), Bhagat Ram v. State of Punjab 
(AIR 1972 SC 1571). State of Punjab v. 
Bakhatawar Singh (AIR 1972 SC 2088) and 
Siemens Engg. & Mfg. Co. v. Union of 
India (AIR 1976 SC 1785). Now, the ques- 
tion as to whether there is an obligation 
to give reasons may arise in two different 
contexts; in the context of an appeal under 
Article 186 of the Constitution and, 
secondly, in the context of the supervisory 
jurisdiction of the Supreme Court and the 

igh Courts under Articles 32 and 226 of 
the Constitution. In MHarinagar Sugar 
Mills Ltd. v. Shyam Sunder (AIR 1961 SC 
1669), it was observed that if the Central 
Government acted as a tribunal exercising 
judicial powers and the exercise of that 
powers was subject to the jurisdiction of 


etitioner 


‘the Supreme Court under Article 186 of 


the Constitution; the 


ower of the Sup- 
reme Court could not 


e .effectively exer- 
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cised if reasons were not given by the 
Central Government in support of its 
order. When reliance was placed on these 
observations, in M. P. Industries Ltd. v. 
Union of India (AIR 1966 SC 671), Bacha- 
wat J, speaking for the majority, observ- 
ed as follows :— 


“In that case, it appears that the Central 
Government acting as an appellate tribu- 
nal under S. 111 (8) of the Companies 
Act, 1956, had without giving any reasons 
for its order, set aside a resolution of the 
directors of a company refusing to register 
certain transfers of shares. There was 
nothing on the record to show that the 
Central Government was satisfied that the 
action of the directors in refusing to regis- 
ter the shares was arbitrary and untenable, 
and, moreover, on the materials on the re- 
cord it was not possible to decide whether 
or not the Central Government transgress- 
ed the limits of its restricted power under 
S. 111 (8). The Central Government re- 
versed the decision appealed from without 
giving any reasons, nor did the record 

isclose any apparent ground for the re- 
versal. In this context, Shah, J. made the 
observations quoted above, and held that 
there was no proper trial of the appeals 
=e the appellate order should be quash- 
ed. 


Learned counsel for the petitioner con- 
tended that the decision in M. P. Indus- 
tries Ltd. v. Union of India (supra) has 
been overruled in Bhagat Raja v. Union of 
India (AIR 1967 SC 1606) as held in 
Travancore Rayons v. Union of India 
(AIR 1971 SC 862). In this connection, it 
would be useful to refer to the following 
observations in Tara Chand v. Delhi 
Municipality (AIR 1977 SC 567) :— 

“We would also like to point out that 
the observations in Travancore Rayon Ltd. 
v. Union of India (AIR 1971 SC 862) 
(supra) that in Bhagat Raja v. Union of 
India (AIR 1967 SC 1606) (supra) this 
Court in effect overruled the judgment of 
the majority in Madhya Pradesh Indus- 
tries Ltd. v. Union of India (AIR 1966 SC 
671) (supra) seem to have crept therein 

ough some oversight, A careful perusal 
of the decision in Bhagat Raja v. Union of 
India (supra) would show that this Court 
did not make any observations therein 
which can be interpreted as overnuling 
the majority judgment in Madhya Pradesh 
Industries Ltd. v. Union of India (supra).” 
In Mahabir Prasad v. State of U. P. (AIR 
1970 SC 1802), the Supreme Court has 
held that recording of reasons in support 
of a decision on a disputed claim by a 
quasi-judicial authority ensures that the 
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decision is reached according to law. To 
the same effect are the observations in 
Travancore Rayons v. Union of India (AIR 
1971 SC 862). It is undoubtedly desirable 
that an authority required to exercise 
powers judicially should record reasons 
in support of its decision. The question for 
consideration, however, is whether record- 
ing of reasons is a requirement of natural 
justice the violation of which vitiates the 
order passed by an authority. Leamed 
counsel for the petitioner relied upon the 
following observations of the Supreme 
Court in Siemens Engg. & Mfg. Co. v. 
Union of India (AIR 1976 SC 1785) :— 


“The rule requiring reasons to be 
given in support of an order is, like the 
principle of audi alteram partem, a basic 

rinciple of natural justice which must in- 
orm every quasi-judicial process and this 
tule must be observed in its proper spirit 
and mere pretence of compliance with it 
would not satisfy the requirement of law.” 


Now, the aforesaid observation that the 
rule requiring reasons to be given in sup- 
port of an order is a basic principle of na- 
tural justice, with great respect it must be 
stated runs counter to the decision of the 
Supreme Court in Som Datt v. Union of 
India (AIR 1969 SC 414) to which I shall 
presently refer. Moreover, in Siemens 
Engg. & Mfg. Co. v. Union of India (AIR 
1976 SC a it is significant to note that 
the impugned order was not set aside on 
sane ground that it was not a speaking 
order. 


9. In Som Dutt v. Union of India (AIR 
1969 SC 414), the petitioner applied to 


r 


the Supreme Court for a writ of certiorari , 


to quash the proceedings before a Court 
Martial, and one of the contentions raised 
on behalf of the petitioner was that the 
orders of the Chief of the Army Staff con- 
firming the proceedings of the Court Mar- 
tial and of the Central Government dis- 
missing the appeal by the petitioner were 
non-speaking orders and deserved to be 
quashed on that ground alone. Dealing 
with that contention, the Supreme Court 
observed as follows :— 


“Apart from any requirement imposed 
by the statute or statutory rule expressly 
or by necessary implication, we are unable 
to accept the contention of Mr. Dutta 
that there is any general principle or any 
rule of natural justice that a statutory 
tribunal should always and in every case 
give reasons in support of its decision.” 
The ‘aforesaid decision in Som Datt v. 
Union of India pe is a decision by a 
larger Bench and, as held in Mattulal v. 
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Radhe Lal (AIR 1974 SC 1596), in case 
of any conflict between two Supreme 
Court decisions, we are bound to follow 
that which is delivered by a larger Bench. 
The decision in Som Datt v. Union of 
India (supra) is an authority for the pro- 
positions that, (i) unless expressly or im- 
pliédly required by a statute or the rules, 
there is no obligation on a tribunal to give 
reasons, (ii) the giving of reasons is not a 
requirement of natural justice, and (iii) a 
non-speaking order could not be set aside 
merely on the ground that it was non- 
speaking. | 


10. Learned counsel for the petitioner 
was unable to point out any decision of 
the Supreme Court holding that the afore- 
said propositions enunciated in Som Datt 
v. Union of India (AIR 1969 SC 414) did 
not lay down good law. As already ob- 
served, it is no doubt desirable that a tri- 
bunal exercising quasi-judicial functions 
should give reasons in support of its order, 
but the mere fact that the tribunal has 
not chosen to give reasons would not in- 
validate its order in the absence of any 
specific provision of law in that behalf. In 
Tara Chand v. Delhi Municipality (AIR 
1977 SC 567) the Supreme Court after 
referring to the decision in Som Datt v. 
Union of India (supra), has referred to the 
following observations in Judicial Review 
of Administrative Action, (second edition) 
by Prof. S. A. de Smith (at page 418):— 


“If the record is incomplete (e. g., because 
reasons or findings of material fact are 
omitted), has the Court power to order 
the tribunal to complete its record? It is 
common ground that the court has no in- 
herent power to compel a tribunal to give 
reasons for its decisions... .If, of course 
a tribunal is required by statute to declare 
its reasons or its findings on the material 
facts an order of mandamus may be ob- 
tained to compel the tribunal to perform 
its legal duty...... Where a tribunal that 
is not expressly obliged to give reasons for 
its decisions chooses not to give any reason 
for a particular decision, it is not permis- 


sible to infer on that ground alone that 


its reasons for that decision were bad in 
law. Even if it gives reasons which are ex 
facie insufficient in law to support its de- 
cision, the court il not necessarily 
assume that these are the sole reasons on 
which the tribunal has based its decision.” 
It is thus clear that where a tribunal is 
not expressly obliged to give reasons for 
its decision and chooses not to give any 
reason for any particular decision, it is 
not permissible to infer on that ground 
alone that its reasons for that decision were 
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bad in law. In Bhagat Ram v. State of 
Punjab (AIR 1972 SC 1571) on which great 
reliance was placed on behalf of the peti- 
tioner, the Supreme Court, while dealin 

with the case of a member of municip 

committee who was removed by a non- 
speaking order by the State Government, 
approved the decision of the Punjab High 
Court, which had upheld the order of a 
removal after examination of the note file 
produced before it by the State. Learned 
counsel for the petitioner tried to distin- 
guish this decision on the ground that the 
point that a non-speaking order would by 
itself invalidate the order of the State 
Government was not taken in the petition. 
It is true that that point was not taken in 
the petition or urged before the single 
Judge who decided in favour of the peti- 
tioner. But in the Letters Patent Appeal 
that point was allowed to be urged and 
the matter was, therefore, referred to a 
larger Bench as would be clear from the 
following observations in the order of re- 
ference, as reported in State v. Bhagat 
Ram (AIR 1970 Punj and Har 9 (FB)):— 


“We are of the opinion that the ques- 
tion whether an order of the State Gov- 
ernment under Section 16 of the Punjab 
Municipal Act is or is not to be struck 
down because it does not give reasons for 
its making by the State Government, even 
though no other flaw can be pointed out 
in it, is rather important question which is 
not only likely to arise in cases under this 
particular Act, but may well arise under 
other statutes having similar provisions 
such as Section 15 of the Punjab Agricul- 
tural Produce Markets Act, 1961, and that 
this question should, therefore, be dispos- 
ed of by a larger Bench.” 


The larger Bench, after holding that the 
proceedings for removal of a councillor 
were quasi-judicial, upheld the order of 
removal, which was a non-speaking order. 
This decision of the larger Bench was ap- 
roved by the Supreme Court. If the in- 
irmity in the order of the Government 
that it was a non-speaking order was such 
as was sufficient by itself to invalidate 
the order, the decision of the Full Bench 
would not have been upheld by the 
Supreme Court. It is thus clear that a 
non-speaking order passed by an auth- 
ority required to act in a judicial manner 
is not liable to be struck down merely on 
the ground that it is not a speaking order. 


13. Learned counsel for the petitioner 
referred to the decision reported in Suresh 
v. State of M. P. (1969 MPL] 327 : (AIR 
1970 Madh Pra 154)). The decision in that 
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case, is however, distinguishable. The 
first question for consideration .in that 
case was whether the State Government 
had to act judicially while passing an 
order of supersession of the municipal cor- 
poration. A Division Bench of this Court 
held that it was the duty of the State 
Government to act judicially. The question 
as to whether giving of reasons is a re- 
quirement of natural justice did not arise 
in that case or in the case reported in 
Duryappah v. Fernando, (1967) 2 AC 337 
on which reliance was placed by the Divi- 
sion Bench. Section 422 of the M. P. Muni- 
cipal Corporation Act, 1956 specifically 
provided for giving reasons, and it was 
in the light of that provision that it was 
held that the statutory requirement of 
stating the reasons is not satisfied simply 
hy narrating the charges and the opinion 
of the Government that the explanation of 
the Corporation had failed to meet the 
charges. It was, therefore, held that failure 
to state reasons as required by law vitiated 
the order of supersession. This distin- 
guishing feature of the case reported in 
Suresh v. State of M. P., (1969 MPL] 327: 
(AIR 1970 Madh Pra 154)) was pointed out 
in Laxminarayan v. State of M. P. (1974 
MPL] 314:(AIR 1975 Madh Pra 71)) as 
follows:— 


“The second contention of learned 
counsel for the petitioner is that the State 
Government was in duty bound under Sec- 
tion 41 (2) to apply its mind before mak- 
ing an order of removal of a councillor. 
In support of the contention reliance is 
placed on the decision in Suresh v. State 
of Madh Pra 1969 MPLJ 3827: (AIR 1970 
Madh Pra 154). 

The contention cannot be accepted. The 
decision in Suresh v. State of Madh. Pra. 
(supra) is distinguishable. There the Court 
was dealing with S. 422 of the Madhya 
Pradesh Municipal Corporation Act, 1956, 
under which the State Government was 
required to state reasons for the superses- 
sion of the municipal corporation. The en- 
tire decision turned on the language of 
Section 422. Under Section 41 (2) of the 
Madhya Pradesh Municipalities Act, 1961, 
State Government, while ordering the re- 
moval of a councillor, is not required to 
state its reasons.” 

The aforesaid observations are, however, 
likely to be construed that the State Gov- 
ernment is not bound to apply its mind 
before making an order of removal under 
Section 41 (2) of the Act, and to that ex- 
tent I am free to say, as I was a party to 
that decision, that they do not correctly 
lay down the law. The State Government 
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is required to act judicially while passing 
an order under Section 41 (1) or Sec. 4] 
(2) of the Act and must, therefore, apply 
its mind before ordering removal of a 
councillor. But in so far as the aforesaid 
observations lay down that it is not a re- 
quirement of Section 41 (2) that the State 
Government while ordering the removal of 
a councillor, should state reasons, I see 
no reason to take a view different from 
that taken in Laxminarayan v. State of 
M. P. (supra). 


12. It must, however, be emphasized 
that the fact that giving of reasons is not 
a requirement of an order passed under 
Section 41 of the Act does not mean that 
when the order of removal passed by the 
State Government is challenged in a 
court of law, the State Government is not 
required to indicate the reasons for form- 
ing the opinion as required by S. 41 (1) 
of the Act and place before the Court the 
necessary materials which were taken into 
consideration in forming its opinion. The 
following observations in Bhagat Ram v. 
State of Punjab (AIR 1972 SC 1571) are 
pertinent; :— 


“At this stage, we may say that inas- 

much as very severe penal consequences 
result by removing a person from the 
membership of a committee, to which he 
has been duly elected and as no appeal 
is provided under the statute against an 
order so removing him it is not only de- 
sirable but also essential that the State 
Government should indicate its reasons 
for forming the n as required by Sec- 
tion 16 (1) (a) of the Act. When such an 
order is challenged, the State must place 
before the Court the necessary materials 
which were available before it and which 
were taken into consideration for forming 
an opinion to remove the person concern- 
ed as a member of the committee.” 
In this connection, reference may be 
made to the following observations by H. 
M. Seervai, the learned author, in his book 
on ‘Constitutional Law of India’ (Second 
Edn. at page 959):— 

“We have considered the judgments of 
the sa et Court at some length, an 
it is submitted that the propositions emerg- 
ing from the judgment of Bachawat J. in 
the M. P. Industries case (AIR 1966 SC 
671) (para 16.266) and the propositions 
laid down by Ramaswamy J. in Som Datt’s 
case (AIR 1969 SC 414) (para 16.272) cor- 
rectly lay down the law. The real test to 
apply in an appeal under Art. 186 or to 
an application under Arts. 82 and 226 is 
this, notwithstanding the unspeaking de- 
cision, are there materials- before the 
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court to enable it to decide the appeal or 
application? If yes, the court has the right 
and the duty to decide the appeal or ap- 
plication. If no, the matter must be re- 
manded for a proper record to be placed 
before the Court.” 


The State Government should have, there- 
fore, placed materials, record, before this 
Court to show that before passing the im- 
pugned order the State Government did 
take into consideration the explanation 
furnished by the petitioner and applied its 
mind to the matter. But as the observa- 
tions in Laxminarayan v. State of M. P. 
(1974 MPL] 314: (AIR 1975 Madh Pra 71)} 
were likely to be construed to mean that 
the State Government was absolved of its 
duty to place necessary record before this 
Court, we directed the State Government 
to place the prover record before the 
court to satisfy ourselves as to whether 
the State Government did take into con- 
sideration the explanation furnished by 
the petitioner. The record was according- 
ly placed before us. From a perusal of the 
note-file, it is clear that the explanation 
furnished by the petitioner was sent by 
the Government to the Director of Local 
Authorities for his comment. On receipt 
of the comments, the matter was pro- 
ceeded at the Secretariat by the Under 
Secretary and the Deputy Secretary con- 
cerned and thereafter the order of removal 
was passed by the State Government. It 
is thus, clear that the explanation of the 
petitioner was taken into account and con- 
sidered by the State Government before 
the impugned order was passed. In these 
circumstances, the impugned order cannot 
be quashed on the ground that it is not a 
peaking order and that there was no ap- 
Serpe of mind before passing that 
order. 


18. It was then contended that as some 
of the allegations mentioned in the charge- 
sheet were admitted in the return to be 
factually incorrect, the impugned order 
deserved to be quashed as it was not pos- 
sible to infer on what charges the State 
Government had passed the impugned 
order. Now, before we appreciate the 
aforesaid contention and hold that a parti- 
cular charge was baseless, it is necessary 
to state material facts emerging from the 
petition and the return in this behalf 
with regard to each charge. The first 
charge against the petitioner was that six 
cases of: embezzlement as mentioned in 
the charge-sheet, were pointed out in the 
special audit report but no action accord- 
ing to law was taken by the petitioner in 
that behalf. In the petition, it was averred 


i 


Rana Natwarsingh v. State (FB) 


‘ M. P. 137 


that action was taken against one Madan- 
lal in one of the cases. This fact was ad- 
mitted in the return, but it was contended 
that though all the cases of embezzlement 
were put up before the Council presided 
over by the petitioner, the petitioner, 
whose duty according to Section 51 of the 
Act was to watch over the financial and 
executive administration of the Council, 
abusing his position as a President, pro- 
tected the defaulters by not initiating legal 
proceedings in all the cases. That the 
petitioner was responsible for financial 
and executive administration of the coun- 
cil was not disputed before us. Therefore, 
the fact that in one out of the six cases 
the petitioner had initiated action does 
not lead to the inference that the charge 
against the petitioner was, in view of the 
admission made in the return that 
action was taken in one out of 
the six cases, baseless. The second 
charge against the petitioner was that he 
had appointed two persons on the posts 
of Driver and Cleaner when the posts 
were not sanctioned by the competent au- 
thority before appointment and that both 
these persons were overage when they 
were appointed. In the petition, it was 
averred that appropriate authorities were 
approached for sanction and on 8lst 
December 1977 the Deputy Director had 
sanctioned the post `of Driver and the ap- 
pointment of Cleaner was sanctioned by 
the Council by its resolution dated 27th 
September 1976. In the return, it was sub- 
mitted that the petitioner had appointed 
Imamkhan as Driver in the year 1971 and 
Laxminarayan as Cleaner in the year 1973 
in contravention of the provisions of the 
M. P. Municipal Servants Appointment and 
Service Conditions Rules, 1968, inasmuch 
as (1) appointments were made before the 
posts were sanctioned by the competent 
authority, (2) vacancies were not notified 
through the Employment Exchange, (8) 
persons aa were overage, and (4) 
the post of cleaner had not been created 
and sanctioned. Even according to the 
petitioner as averred in the petition, the 
post of Driver was sanctioned on 3ist 
December 1977 and the post of Cleaner 
was not sanctioned. The resolution of the. 
Council, referred to by the petitioner in 
this behalf, was passed on 27th Septem- 
ber 1976 long after the appointment. The 
charge against the petitioner that he had 
committed irregularity in appointing per- 
sons on the posts of Driver and Cleaner 
cannot, therefore, be held to be baseless. 
The third charge against the petitioner 


was that he had acted in contravention 
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of the proposal made by the District Selec- 
tion Committee with regard to the integra- 
tion of two persons who were declared as 
surplus. It is, significant to note, that the 
_ orders of the Government annexures `L’ 
and ‘M’, referred to in the petition, are 
dated 25th August 1977 and 18th January 
1978 respectively. That is why in the re- 
turn it was contended that the integration 
of two persons on the posts of peons was 
proposed by the District Selection Com- 
mittee in May 1976, that the petitioner 
committed irregularity in disregarding it, 
and that the orders of the Government 
referred to by the petitioner were receiv- 
ed subsequent to the action taken by the 
petitioner. This factual position was not 
controverted on behalf of the petitioner. 
In these circumstances, the contention of 
the petitioner that he had rightly insisted 
that the recommendation of the Selection 
Committee should not be acted upon as 
the compliance would have been against 
the orders of the Government is mislead- 
mg. It could not be said that the petitioner 
was justified in ignoring the recommenda- 
tions of the District Selection Committee 
in the light of the Government orders 
which were not in existence when the ac- 
tion was taken by the petitioner. The 
ae made against the petitioner in this 
beh cannot be said to be baseless. 
The next charge mome the petitioner 
was that he, as the President, had 

ot the resolution dated 29th Novem- 

er 1975 passed by the Counci ra- 
tifying the acts of the Standing Committee, 
which was illegally constituted. With 
regard to this charge the petitioner 
averred in the petition that the alleged 
irregularity in the election of the Stand- 
ing Committee was of no consequence. In 
the return, it was contended that as the 
constitution of the spewed Committee 
was irregular, the Collector had stayed its 
operation under Section 323 of the Act 
and the confirmation of the resolutions of 
the Standing Committee by the Council 
was illegal. Nothing was urged on behalf 
of the petitioner to controvert the facts 
stated by the respondents in this behalf. 
In these circumstances, the charge in 
this behalf cannot be held to be baseless: 
As regards the fifth charge that the peti- 
tioner had not convened the meetings of 
the Council as required by Sec- 
tion 54 of the Act, the petitioner averr- 
ed that he had convened the meetings 
and this fact was admitted in the return. 
It is also clear from the note-file that this 
charge was not found to be proved by 


the Under Secretary to the Government. 
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In these circumstances, the charge against 
the petitioner in this behalf must be held 
to have not been proved. The next charge 
a the petitioner was that though the 

ealth Officer of the Council had taken 
twenty one samples of articles of food in 
August 1976 under the Prevention of Food 
Adulteration Act, the petitioner got a re- 
solution passed by the Council in August 
1977 to seek further instructions before 
aking any action according to law and 
ad thus prevented action being taken 
against the persons from whom samples 
were obtained for analysis and who, on 
analysis, were found to have contravened 
the provisions of the Prevention of Food 
Adulteration Act. In the petition, the fact 
that the Council, at the instance of the 
petitioner, passed a -resolution in August 
1977 to seek direction from the Director 
was not disputed, but it was averred that 
on hearing from the Director that action 
could be taken against the erring persons, 
the petitioner placed the matter before the 
Council which passed a resolution on 80th 
November 1977 to file complaints against’ 
the erring persons. With regard to this 
charge, it was contended in the return as 
follows:— 


“Dr. Alam was Health Officer of the 
Municipal Council, who took on 4th & 5th 
August, 1976, samples of food articles and 
got them tested by Public Health Labora- 
tory. Nine cases of“food articles were 
found adulterated on 8-9-1976. These 
cases were submitted in the Judicial Court 
during March 1978, It was too late. The 
cause for delay in filing the cases before 
proper court was not I Delay was 
made knowingly in the above nine 
a by which the accused will be bene- 
ited.” 


The aforesaid facts stated in the return 
were not controverted on behalf of the 
petitioner: In these circumstances, it can- 
not be held that the charge against the 
petitioner was baseless. The next charge 
against the petitioner was that in respect 
of the fairs organized by the Council ac- 
counts were not properly maintained, that 
the expenditure on electricity was exces- 
sive as shown in the charge-sheet, that ad- 
vance contrary to the rules made in that 
behalf was made by the petitioner to one 
Bidichand for purchase of one electric 
motor and that sanction of the Collector 
for making the advance was not obtained. 
In the petition it was averred with regard 
to this charge that the details given in 
the charge-sheet in respect of electricity 
expenses for the year 1975-76 were not 
correct and that instead of a sum of 
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Rs. 4001/-. as shown in the charge-sheet, 
the actual expenditure was Rs. 9100/-. It 
was further averred that so far as the 
charge of excessive expenditure on elec- 
tricity was concerned, the minimum or the 
maximum amount was not fixed by any 
authority. With regard to advance to Bidi. 
chand Jain, it was stated that the amount 
was paid in accordance with the resolu- 
tion of the Council. In the return, it was 
admitted that the expenditure on electri- 
city for the 1975-76 fair was Rs. 9100/- 
and not Rs. 4001/_ as stated in the charge- 
sheet. But itis difficult to appreciate that 
this admission in the return benefits the 
petitioner in any manner. It was turther 
contended in the return as follows:— 


“It is also submitted that during the 
financial year 1976-77 three melas (Two 
Ram Navami Melas and One Kartik Mela) 
were held and so the expenses towards 
electric charges were more in comparison 
to the past mela expenditure. Regarding 
this charge it is stated that the provisions 
of Budget Rules 1962 were not followed. 
As per sub-rule (6) of Rule 3 of the Budget 
Rules the expenditure should be based on 
the actuals of the past three years, which 
was overlooked. 


The expenditure under Mela Head should 
be clear and amount for each sub-head 
should be allotted to have a check to extra 
and unwanted expenditure which was not 
done. Only a round figure was sanctioned 
for the whole Mela expenses. The Extra 
electric expenses were confirmed by the 
council after a 7 the payments to the 
parties which was objectionable.” 


As regards advance to Bidichand, it was 
admitted that the advance was given to 
Bidichand in accordance with the resolu- 
tion of the Council and that the balance 
of advance was refunded by Bidichand. 
It was, however, contended that the il- 
legality in the case was to make an ad- 
vance to a councillor when no such ad- 
vance could be made according to para- 
graph 112 of the Account Rules. It was 
not urged on behalf of the petitioner that 
the aforesaid illegality pointed out in the 
return was founded on incorrect facts. In 
these circumstances, it cannot be said that 
the charge against the petitioner in this 
behalt was baseless. 


14. The last charge against the peti- 
tioner was that he had issued no-objec- 
tion certificates to the persons named in 
the charge-sheet for construction work 
without directing any inquiry by the 
Overseer and the Chief Executive Officer 
and without obtaining information from 
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the Nazul Officer in that behalf. It was 
stated in the charge-sheet that the peti- 
tioner was not, in the circumstances, com- 
petent to accord sanction. The petitioner 
averred in the petition that he was em- 
powered under S. 306 of the Act to take 
action on the applications to permit con- 
struction or repair work. It was further 
averred that the petitioner sought help 
from the Overseer and, after satisfaction, 
accorded sanction. It was further averred 
that it was not necessary to verify title or 
to consult Nazul Authorities. In the return, 
it was admitted that the powers for grant- 
ing permission under Section 187 of the 
Act were delegated to the President under 
Section 306 of the Act. It was, however, 
contended that from the record it was 
clear that before passing orders under 
Section 187 of the Act, the concerned per- 
sons were not asked to produce no-objec- 
tion certificates from Nazul Department, 
which was a mandatory provision under 
Revenue Book Circulars IV-I. The afore- 
said contention was not controverted on 
behalf of the petitioner and, in these cir- 
cumstances, it cannot be said that the 
charge against the petitioner of having 
committed an irregularity in according 
ain for construction work was base- 
ess. 


15. It is thus clear that out of eight 
charges levelled against the petitioner, 
only one charge relating to failure to con- 
vene meetings of the Council must be held 
to have been not proved. That was also 
the opinion of the Under Secretary as is 
clear from the note-file. As regards other 
charges, it cannot be said, in the light of 
the material on record, that they were 
baseless and non-existent. Now, trom the 
note-file produced before us, it is clear 
that the charge relating to failure to con- 
vene meetings was not held to be proved 
by the Under Secretary who processed 
the Matter. However, as the impugned 
order does not disclose the reasons which 
led the Government to form the requisite 
opinion as required by S. 41 (1) of the Act, 
even if it be assumed that the opinion of 
the State Government that the continuance 
of the petitioner as a councillor was not 
desirable in the interest of the public and 
of the Council was based on all the eight 
charges, one out of which is found to be 
non-existent, the rest of the charges can- 
not be held to be non-existent or irrele- 
vant for forming an opinion as required by 
Section 41 of the Act. It was also not the 
contention urged before us on behalf of 
the petitioner that no reasonable person 
could, on the basis of these charges, pass 
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the impugned order of removal against 
the petitioner. In this connection, reference 
may be made to the following observations 
of the Supreme Court reported in Swarn 
F h v. State of Punjab (AIR 1976 SC 

“There is authority for the proposition 
that, where the order of a domestice tri- 
bunal makes reference to several grounds, 
some relevant and existent, and others ir- 
relevant and non-existent the order will 
be sustained if the Court is satisfied that 
the authority would have passed the order 
on the basis of the relevant and existing 
grounds, and the exclusion of irrelevant 
or non-existing grounds could not have 
affected the ultimate decision, (see State of 
Maharashtra v. B. K. Takkamore), (AIR 
1967 SC 1853), State of Orissa v. Bidya- 
bhushan Mahapatra, (1968) Supp 1 SCR 
648 : (AIR 1963 SC 779).” 


In these circumstances, the contention ad- 

vanced on behalf of the petitioner that 

the impugned order deserved to be quash- 

ed as one of the charges levelled against 

Fia mad was baseless, cannot be up- 
eld. 


16. It was further urged that the peti- 
tioner was not given a reasonable oppor- 
tunity to furnish an explanation as requir- 
ed by Section 41 (8) of the Act and was 
also not given a personal hearing. Now, 
in this connection, it is necessary to note 
that no grievance was made by the peti- 
, tioner when he received the show cause 

notice that the allegations made against 
him were vague. No request was made to 
the State Government on receiptof the 
show cause notice to furnish the petitioner 
any particulars or any material so as to en. 
able him to give an effective answer to the 
charges levelled against him. Learned 
counsel for the petitioner was unable to 
point out any vagueness in the show- 
cause notice which deprived the petitioner 
of an effective opportunity to furnish an 
explanation. We have reproduced the 
show-cause notice in detail to emphasise 
that it did not suffer from the intirmity of 
any vagueness as alleged by the petitioner. 
In fact, the petitioner submitted a very 
detailed reply running into ten typed 
pages and submitted twenty-eight docu- 
ments on which he relied. It was not al- 
leged by the petitioner that he had sought 
inspection of or copies of relevant record 
to enable him to submit his explanation 
and that his request in that behalf was 
refused prejudicing his defence. In these 
circumstances, the contention that the 
petitioner was not given reasonable op- 
portunity to furnish an explanation, as 
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‘not be upheld. 


17. Now, so far as the question of not 
granting personal hearing to the petitioner 
is concerned, the provisions of the Act do 
not make it oiea before passing the 
order of removal. Failure to grant oraj 
hearing would not vitiate an order passed 
by an authority unless oral hearing is ex- 
pressly prescribed or unless it is shown 
that the person against whom the order is 
passed is unable to present his case ade- 
uately in writing in the circumstances of 
e case. Learned counsel for the peti- 
tioner was unable to point out as to how 
the petitioner was unable to present his 
case in writing. In point of fact, the peti- 
tioner, who is an advocate, filed a detail- 
ed reply to the charge-sheet and also fil- 
ed copies of documents on which he relied 
for his defence. The charges against the 
petitioner were based on the record and, 
in the circumstances of the case, the peti- 
tioner was unable to show as to how he 
was prejudiced by not granting his re- 
quest for oral hearing. In this connection, 
the following observations made in Suresh 
yv. State of M. P., (1969 MPL] 327 : (AIR 
1970 Madh Pra 154)) are pertinent:— 


“The second objection of the petitioner 
in this respect is that the Corporation had 
requested for an oral hearing to explain 
the charges and this opportunity was deni- 
ed. Oral hearing is not an essential attri- 
bute of natural justice: Local Government 
Board v. Arlidge 1915 AC 120 and A. K. 
Gopalan v. State, AIR 1950 SC 27. Whe- 
ther the opportunity to show cause should 
be by written representation or by per- 
sonal aparing dopad on the facts of each 
case and ordinarily it will be in the dis- 
cretion of the tribunal or authority pass- 
ing the final order: M. P. Industries v- 
Union of India (AIR 1966 SC 671). It was, 
therefore, open to the Government in the 
exercise of its discretion to refuse the 
request of the Corporation for an oral 
hearing.” 


We respectfully agree with the aforesaid 
observation. In these circumstances, the 
impugned order cannot be set aside on 
the ground that no oral hearing was 
granted to the petitioner. 


18. It was then feebly argued on be- 
half of the petitioner that the impugned 
order was mala fide and was the outcome 
of political rivalry between him and Shri 
Joshi, the Minister for Panchayats. No 
particulars regarding the allegation of 
mala fides are set out in the petition and 
all that was alleged in the petition was 
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that “the charge-sheet was the outcome of 

litical rivalry of a long time in the past 
boen the Minister and the petitioner.’ 
filed an afti- 
the allegation made by the 
petitioner. In this connection, the follow- 
ri Maing Neral of the Supreme Court 
in Tara Chand v. Delhi Municipality (AIR 
1977 SC 567) are pertinent:— 

“tt has been held time and again by 
this court that the High Court would be 
justified in refusing to carry on investiga- 
tion into the allegations of mala fides if 
necessary particulars of the charge making 
out a prima facie case are not given in 
the writ petition. The contention that the 
impugned order deserves to be set aside 
on the ground that it was mala fide, can- 
not, in the circumstances, be upheld. 

19. For all these reasons, this petition 


- fails and is accordingly dismissed. In the 


circumstances of the case, parties shall 
bear their own costs. The outstanding 
amount of security deposit shall be re- 
funded to the petitioner. 

R. K. VIJAYVARGIYA, J. (Majority 
view) :— I agree. 

OZA, J. (Minority view):— 20-21. I had 
the advantage of going through the learn- 
ed opinion expressed by my brother 
Sohani J. 

22. e question that arises in the 
petition is as to whether the State Govern- 
ment while exercising powers under Sec- 
tion 41 of the Madhya Pradesh Municipa- 
lities Act, 1961 (hereinafter referred to as 
“the Act’) could remove a municipal 


councillor without giving any reasons. The. 


rovision with which we are concemed is 

ection 41 (1) (a) which reads: 

“41. (1) The State Government may, at 
any time, remove a Councillor— i 

(a) if his continuance as a councillor, is 
not, in the opinion of the State Govern- 
ment desirable in the interest of the pub- 
lic or of the council......” 
This provision clearly indicates that if in 
the opinion of the State Government con- 
tinuance as a councillor is not desirable in 


the interest of the public or the council, 


then alone the State Government could 
remove a councillor, and sub-section (4) 
of this section entails the consequence that 
a person removed under sub-section (1) is 
disqualified for further election or ap- 


. pointment, for a period not exceeding four 


years as may be specified by the Govern- 
ment. In the opinion expressed by my 
learned brother it has been observed that 
giving reasons is not obligatory as the 
provision itself does not require it, and 
placing reliance on Som Datt v. Union of 
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India, AIR 1969 SC. 414,-it has been ob- 
served that as this is a decision of a 
Bench of five Judges in view of what has 
been laid down in Mattulal v. Radhelal, 
AIR 1974 SC 1596, my learned brother 
has chosen to follow this decision in pre- 
ference to a series of decisions of their 
Lordships of the Supreme Court taking a 
contrary view. My learned brother has 
also accepted the proposition of law enun- 
ciated in the Constitutional Law of India 
by Seervai at page 959 (2nd Edn). 


23. It is no doubt true that in AIR 
1969 SC 414 eur their Lordships of the 
Supreme Court held that an order passed 
by the Chief of Army Staff confirming the 
proceedings of Court Martial under Sec- 
tion 164 of the Army Act and the Central 
Government’s order under Section 165 of 
the Army Act dismissing the petitioner’s 
appeal could not be set aside merely be- 
cause they were not speaking orders. It 
must be noticed that even before this 
decision in Som Datt’s case, in Bhagat 
Raja v. Union of India, AIR 1967 SC 1606 
it was observed that unspeaking orders 
passed in appeal and revision must be set 
aside but in Som Datt’s case (AIR 1969 
SC 414) this case was not referred to. In 
Som Datt’s case their Lordships examined 
the scheme of the Army Act at length and 
after examining the provisions of Ss. 164 
and 165 thereof their Lordships observed: 


“In the present case it is manifest that 
there is no express obligation imposed by 
Section 164 or by Section 165 of the Army 
Act on the confirming authority or upon 
the Central Government to: give reasons 
in support of its decision to confirm the 
proceedings of the Court Martial. Mr. 
Dutta has been unable to point out any 
other section of the Act or any of the rules 
made therein from which necessary im- 
plication can be drawn that such a duty 
is cast upon the Central Government or 
upon the confirming authority. Apart from 
any requirement imposed by the statute or 
statutory rule expressly or by necessary 
implication we are unable to accept the 
contention of Mr. Dutta that there is any 
general principle or any rule of natural 
justice that a statutory tribunal should 
always and in every case give reasons in 
support of its decision.” 

It is therefore dear that in this decision 
the question before their Lordships of 
the Supreme Court was as to whether the 
authorities exercising powers under Sec- 
tion 164 or 165 of the Army Act were 
bound to Eve reasons and in that context 
their Lordships observed that there was 
no express obligation imposed by S. 164 
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or 165 of the Army Act to give reasons. It 
was further felt by their Lordships that 
there was no other provision which by 
necessary implication indicated that there 
was a duty cast on the authorities exercis- 
ing powers under Sections 164 and 165 to 
give reasons. Thus, their Lordships felt 
that so long as the law did not require 
the authorities under the two provisions 
of the Army Act to give reasons either by 
express provision or by necessary impli- 
cation, it was not necessary. And lastly 
their Lordships observed — 


......Wwe are unable to accept the 
contention of Mr. Dutta that there is any 
general principle or any rule of natural 
justice that a statutory tribunal should 
always and in every case give reasons in 
support of its decision.” 


It is on these observations that my learn- 
ed brother has placed reliance. 


24. Bhagat Raja v. Union of India, AIR 


1967 SC 1606 is another decision of the. 


Supreme Court and is also a decision of 
a Bench of five Judges in which it was 
observed:— 

“The decisions of tribunals in India are 
subject to the supervisory powers of the 
High Courts under Art. 227 of the Con- 
stitution and of appellate powers of this 
Court under Art. 186. It goes without say- 
ing that both the High Court and this 
Court are placed under a great disadvan- 
tage if no reasons are given and the revi- 
sion is dismissed curtly by the use of the 
single word “rejected”, or “dismissed”. 
In such a case, this Court can probably 
only exercise its appellate jurisdiction 
satisfactorily by examining the entire re- 
cords of the case and after giving a hear- 
ing come to its conclusion on the merits 
of the appeal. This will certainly be a 
very unsatisfactory method of dealing with 
the appeal. Ordinarily, in a case like this, 
if the State Government gives’ sutticient 
reasons for accepting the application of one 
party and rejecting that of the others, as 
it must and the Central Government ad- 
opts the reasoning of the State Govern- 
ment, this Court may proceed to examine 
whether the reasons given are sutticient 
for the purpose of upholding the decision. 
But, when the reasons given in the order 
of the State Government are scrappy or 
nebulous and the Central Government 
makes no attempt to clarify the same, this 
Court, in appeal may have to examine the 
case de novo without anybody being the 
wiser for the review by the Central Gov- 
emment. If the State Government gives 
a number of reasons some of which are 
good and some are not, and the Central 
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Government merely endorses the order of 
the State Government without specitying 
those reasons which according to it are 
sufficient to uphold the order of the State, 
Government, this Court, in appeal may 
find it difficult to ascertain which are the 
on which weighed with the Central 

ovemment in upholding the order of the 
State Government. In such circumstances 
what is known as a ‘speaking order is 
called for. But unfortunately, this decision 
was not considered when their Lordships 
were considering the case in AIR 1969 
appears that what 
weighed with their Lordships in AIR 1969 
SC 414 was the provisions contained in 
the Army Act and their Lordships, after 
examining the provisions contained in 
Sections 164 and 165 of the Army Act felt 
that neither there was an obligation to 
state reasons specifically, nor by neces- . 
sary implication it could be inferred, and ` 
the orders under Sections 164 and 165 
which were challenged before their Lord- 
ships in that case were cases where the 
Court martiaľs verdict was confirmed. It 
appears, therefore, that the decision in Som 
Datts case (AIR 1969 SC 414) was very 
much concemed with the provisions in 
the Army Act and in view of this, even if 
this Court chooses to follow the decision 
of a larger Bench, there is no reason why 
it should not follow Bhagat Rajas case 
(AIR 1967 SC 1606). 


25. It is not now in dispute that where 
an authority is conferred with powers to 
determine the rights of a party under a 
State (statute?) there is a duty cast on the 
authority to act judicially as was observed 
a ie a v. Ram Chand, AIR 1965 SC, 


“An obligation to act judicially 
may, in some cases, be inferred 
from the scheme of the relevant 
statute and its material provisions. 


In such a case it is easy to hold that the 
authority or body must act in accordance 
with the principles of natural justice be- 
fore exercising its jurisdiction and its 
powers but it is not necessary that the 
obligation to follow the principles of 
natural justice must be expressly imposed 
on such an authority or body. If it appears 
that the authority or body has been given 
power to determine questions affecting the 
rights of citizens, the very nature of the , 
power would inevitably impose the limita- 
tion that the power should be exercised 
in conformity with the principles of natu- 
ral justice. Whether or not such an au- 
thority or body is a tribunal, would 
depend upon the nature of the power con- 
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ferred on the authority or body, the 
nature of the rights of citizens, the deci- 
sion of which falls within the jurisdiction 
of the said authority or body, and other 
relevant circumstances. This question has 
been considered by.this Court on several 
occasions. In the Associated Cement Com- 
panies Ltd., Bhupendra Cement Works, 
Surajpur v. P. N. Sharma, Civil . Appeal 
No. 44 of 1964, dated 9-12-2964, both 
aspects of this matter have been elabo- 
rately examined and it has been held ad- 
opting the. view expressed by the House 
of Lords in Ridge v. Baldwin, 1964 AC 
40, that the extent of the area where the 

rinciples of natural justice have to be 
followed and judicial approach has to be 
adopted, must depend primarily on the 
nature of the jurisdiction and the power 
conferred on any authority or body by 
statutory provisions to deal with the ques- 
tions affecting the rights of citizens.” 

96. Seervai in his Constitutional Law 
of India, Vol. If (2nd Edn.) has consider- 
ed a series of decisions after the decision 
in AIR 1969 SC 414 (supra), wherein their 
Lordships of the Supreme Court have 
consistently held that the Tribunals, when 
they are called upon to decide the rights 
of parties, are expected to give reasons. 
And after discussing a series of cases, the 
Learned Author has observed in paragraph 
16.277 (page 955), 

“The cases discussed in Paras 16.263 
to 16.276 above show that Supreme Court 


decisions on the obligations to give reasons. 


are in an Ra state. The un- 
animous judgment of tive judges in Som 
Datt’s case has not been referred to in sub- 
sequent judgments delivered by benches 


~of two judges, on whom that judgment 


was binding and which those benches 
were not competent to overrule. Further, 
none of the judgments have dealt with 
considerations which proved decisive in 
Som Datt’s case against the proposition 
that tribunals were under an obligation to 
give reasons’. 
In view of the facts which were before 
their Lordships in Som Datt’s case, in my 
opinion, the observations made by the 
samed author do not appear to be justifi- 
ed. 

27. In Siemens Engineering and Manu- 
facturing Co. of India Ltd. v. Union of 
India, AIR 1976 SC 1785, their Lordships 


cof the Supreme Court observed: 


“It is now settled law that where an 
authority makes an order in exercise ofa 
quasi-judicial function, it must record its 
reasons in support of the order it makes. 
Every quasi-judicial order must be sup- 
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poned by reasons. That has been laid 
own by a long lne of decisions of this 
Court ending with N. M. Desai v. Testeels 
Ltd. C. A. No. 245 of 1970 decided on 
17-12-1975* (SC).” 

Their Lordships considered the scope of 
the jurisdiction of tribunals, when they 
are conferred with powers to deal with 
the rights of citizens, and further observ- 
ed:—~ 

iced it is essential that administrative 
authorities and tribunals should accord 
fair and proper hearing to the persons 
sought to be affected by their orders and 
give sufficiently clear and eo reasons 
in support of the orders made by them. 


- Then alone administrative authorities and 


tribunals exercising qausi-judicial func- 
tions will be able to justify their existence 
and carry credibility with the people 
by inspiring confidence in the ad- 
judicatory process. The rule requiring 
reasons to be given in support of an order 
is, like the principle of audi alteram par- 
tem, a basic principle of natural justice 
which must inform every quasi-judicial 
process and this rule must be observed in 
its proper spirit and mere pretence of 
compliance with it would not satisfy the 
requirement of law.” 


It is no doubt true that this is a judgment 
of a Bench of three Judges of the Supreme 
Court, but it is dificult to believe that 
their Lordships, when they made the ob- 
servations quoted above, were not aware 
of the earlier decision. What appears from 
all the judgments of the Supreme Court, 
after Som Datt’s case, where it has been 
consistently held that the tribunals are ex- 
pected to give reasons and it has been 
more or less held as the settled law, is 
that Som Datt’s case was not considered 
as it arose out of peculiar circumstances 
of that case and the interpretation of the 
provisions contained in Sections 164 and 
165 of the Army Act, and that authority 
was not accepted as laying down a gene- 
ral proposition in the Supreme Court it- 
self. There are some cases where on the 
particular facts and the law in question a 
contrary view is expressed, 


28. In Suresh v. State of M. P., 1969 
MPL] 327:(AIR 1970 Madh Pra 154) a 
Division Bench of this Court while con- 
sidering the supersession of the Corpora- 
tion under Section 422 of the M. P. Muni- 
cipal Corporation Act, considered the 
decision in ea he Sa v. Fernando, 
1967) 2 AC 387. In that decision their 
ordships of the Privy Council held that 


*Reported in (1979) 8 SCC 225, 
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giving reasons was essential when action 
was taken under Section 277 of the Muni- 
cipal Councils Ordinance as amended by 
Act No. 12 of 1959 although there was 
nothing in Section 277 which required the 
Government to give reasons. Following 
this decision the Division Bench of this 
Court accepted it as regards the question 
of giving reasons was concerned. It was 
observed: 


“In considering the question whether the 
State Government's power under S. 422 
of the Corporation Act is quasi-judicial in 
nature, we need not go back to older cases 
in search for principles. We can begin 
with a recent land-mark Ridge v. Baldwin 
(1964 AC 40), which has been acclaimed 
as “the Magna Carta, or Natural Justice 
(Allen Law and Order 8rd Edition p. 242)” 
This case reaffirmed that when an auth- 
ority or body is given power by statute 
to determine questions affecting rights of 
individuals, the very nature of the power 
implies a duty to act judicially requiring it 
to observe the rules of natural justice, and 
that the duty to act judicially need not be 
separately imposed by the statute. This 
case also demonstrated that the contrary 
dicta of Hewart C. J. in Rex v. Legisla- 
tive Committee of the Church Assembly 
(1928-1 KB 411) which was applied with 
approval by the Privy Council in Nakkuda 
Ali v. Jayaratne (1951 AC 66) was errone- 
ous. The principles laid down in Ridge 
v. Baldwin have been accepted as cor- 
rect by the Supreme Court in A. C. Com- 
panies v. P. N. Sharma (AIR 1965 SC 
1595) and Bhagwan v. Ramchand (AIR 
1965 SC 1767). These principles have also 
been applied where the right dealt with 
by the statute is not right of individuals 
but the right of a public authority. A case 
directly in point is a recent decision of 
the Privy Council in Duryappah v. Fern- 
ando. In this case one of the questions be- 
fore the Judicial Committee was whether 
the Minister of Local Government, Ceylon 
while exercising his power under S$. 277 
of the Ceylon Municipal Ordinance of dis- 
solving a Municipal Council was to ob- 
serve the rules of natural justice. S. 277 
of the Ceylon Municipal Ordinance is 
worked in similar language as S. 422 of 
the Madhya Pradesh Municipal Corpora- 
tion Act, except this that the former does 
neither contain any express provision that 
an opportunity will be given to the Muni- 
cipal Council to show cause against pro- 
posed action of dissolution nor does it 
contain any provision that the order of 
the Minister shall state the reasons on 
which it is made. Even in the absence of 
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such provisions which find place in Sec- 
tion 422 of the Madhya Pradesh Act, the 
poian Committee held that the Minister 

efore passing an order of dissolution 


under Section 277 of the Ceylon Ordinance 


was bound to observe the principle audi 
alteram partem. Their Lordships , negativ- 
ed the argument that when a statutory 
rovision opens with the words such as 


where it appears to...... or ‘if it ap- 
pears to the satisfaction of....’ or ‘if the 
,...considers it expedient....’ or ‘if the 


....ds satisfied’, a duty to act judicially 
is excluded, it was observed that these 
various formulae are introductory of the 
matter to be considered and are given 
little guidance upon the question of audi 
alteram partem. Outside the well-known 
classes of cases, their Lordships said, 


‘There are three matters which must 
always be borne in mind when consider- 
ing whether the principle should be ap- 

lied or not. These three matters are: 
irst, what is the nature of the property, 
the office held, status enjoyed or services 
to be performed by the complainant of 
injustice. Secondly, in what circumstances 
or upon what occasions is the person 
claiming to be entitled to exercise the 
measure of control entitled to intervene. 
Thirdly, when a right to intervene is pro- 
ved, what sanctions in fact is the latter 
entitled to impose upon the other. It is 
only upon a consideration of all these 
matters that the question of the applica- 
tion of the principle can properly be de- 
termined’, 


On a consideration of these matters it was 
pointed out that no one would consider 
that the activities of a Municipal Council 
should be lightly interfered with, that the 
grounds on which Minister could take ac- 
tion (which are similar to those contained 
in Section 422 of the Madhya Pradesh 
Municipal Corporation Act) implied a duty 
to act judicially and that the consequences 
of dissolution were so drastic that they 
pointed in the same direction. Their Lord- 
ships, therefore, held that the Minister was 
bound to observe the rule audi alteram 
partem before dissolving the Municipal 
Council. We fully accept the decision in 
Durayappah’s case on this point, there is 
another point of importance decided in 
that case, which we will take up later.” 


29. It appears that after this decision 
of the Privy Council, the consistent view 
has been that tribunals are expected to 
give reasons. In Travancore Rayons v. 

nion of India, AIR 1971 SC 862, it was 


observed: 


¥ 


a 


Á 
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“The orders made by the Central Gov- 
ernment are subject to appeal to this 
Court under Art. 186 of the Constitution. It 
would be impossible for this Court, exer- 
* ising jurisdiction under Article 136, to 
decide the dispute without a speaking 
order of the authority, setting out the 
nature of the dispute, the arguments in 
support thereof raised by the aggrieved 
party and reasonably disclosing that the 
matter received due consideration by the 
authority competent to decide the dispute. 
Exercise of the right to appeal to this 
Court would be futile, if the authority 
chooses not to disclose the reasons in sup- 
port of the decision reached by it. A party 
who approaches the Government in exer- 
cise of a statutory right, for adjudication 
of a dispute is entitled to know at least 
the official designation of the person who 
has sided. the matter, what 
was considered by him, and the 
reasons for recordin a decision 
against To enable the High 
Court or this Court to exercise its con- 
stitutional powers, not only the decision, 
but an adequate disclosure of materials 
justifying an inference that there has been 
a judicial consideration of the dispute by an 
authority competent in that behalf in the 
light of the claim made by the aggrieved 

arty, is necessary. If the Officer acting on 
behalf of the Government chooses to give 
no reasons, the right of appeal will be 
devoid of any substance.” 
In Mahabir Prasad v. State of U. P., AIR 
1970 SC 1802 it was observed: 


“Opportunity to a party interested in 
the dispute to present his case on question 
of law as well as fact, ascertainment of 
facts from materials before the Tribunal 
after disclosing the materials to the party 
against whom it is intended to use them, 
and adjudication by a reasoned judgment 
upon a finding of the facts in controversy 
and application of the law to the facts 
found, are attributes of even a quasi- 
judicial determination. It must appear not 
merely that the authority entrusted with 
quasi-judicial authority has reached a 
conclusion on the problem before him, it 
must appear that he has reached a 
conclusion which is according to law and 
just, and for ensuring that end he must 
record the ultimate mental process lead- 
ing from the dispute to its solution. Satis- 
factory decision of a disputed claim may 
be reached only if it be supported by 
the most cogent reasons that appeal to the 
authority. Recording of reasons in support 


of a decision on a disputed claim by a- 
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uasi-judicial authority ensures that the 

ecision is reached according to law and 
is not the result of caprice, whim or fancy 
or reached on grounds of | policy or ex- 
pediency. A party to the dispute is 
ordinarily entitled to know the grounds on 
which the authority has rejected his claim. 
If the order is subject to appeal, the 
necessity to record reasons is greater, for 
without recorded reasons the appellate 
authority has no material on which it may 
determine whether the facts were proper- 
ly ascertained, the relevant law was cor- 
rectly applied and the decision was just.” 
In State of Punjab v. Bakhtawar Singh, 
AIR 1972 SC 2083, the order was quashed 
merely because it was not a speaking 
order. In Mohinder Singh Gill v. Chief 
Election Commr.. AIR 1978 SC 851, it 
was observed : 


\ ; 

“The second equally relevant matter is 
that when a statutory functionary makes 
an order based on certain grounds, its 
validity must be judged by the reasons so 
mentioned and cannot be supplemented 
by fresh reasons in the shape of affidavit 
or otherwise. Otherwise, an order bad in 
the beginning may, by the time it comes 
to court on account of a challenge, get 
validated by additional grounds later 
brought out. We may here draw attention 
to the observations of Bose, J. in Gor- 
Eee Bhanji case (AIR 1952 SC 16) (at 
p. 18): 

Public orders publicly made, in exercise 

of a statutory authority cannot be constru- 
ed in the light of explanations subsequent- 
ly given by the officer making the order 
of what he meant, or of what was in his 
mind or what he intended to do. Publie 
orders made by public authorities are 
meant to have public effect and are in- 
tended to affect the acting and conduct 
of those to whom they are addressed and 
must be construed objectively with refer- 
ence to the language used in the order 
itself.” 
These observations clearly indicate that 
an order has to be judged by the reasons 
mentioned in the order itself and it would 
not be justified to find a justification for 
the order either in the files or records of 
a subsequent affidavit filed at the time of 
the hearing. 

30. In Nand Kishore Prasad v. State of 
Bihar, AIR 1978 SC 1277, their Lordships 
considered the scope of the High Court 
calling for the record and seeing the 
material and in this context their Lord- 
ships observed: ‘ 
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“The desirability of writing a 
self-contained speaking order in discipli- 
nary proceeding culminating in an 
order of removal of the delinquent from 
service, cannot be over emphasised. It is 
true that the impugned orders do not 
fully measure up to this devoutly desired 
standard. Nevertheless, they do contain 
a bald and general allusion to the primary 
facts, and a cryptic inference therefrom. 


` There is no specific reference to or dis- 
cussion of the evidence. The High Court, 
therefore, examined the record of the dis- 
ciplinary tribunal, not with a view to make 
out or reconstruct a new case, but only to 
see whether there was some evidence of 
the primary facts relied upon by the 
domestic tribunal in support of its conclu- 
sion. We do not see any impropriety in 
the course adopted by the High Court.” 
It is no doubt true that this decision ob- 
serves that there was nothing improper 
when the High Court examined the record. 
But it also clearly indicates the purpose 
for which the record could be perused, 
i. e. to find out whether there was some 
evidence of the primary facts relied on 
by the domestic tribunal. In the present 
ease, the order of the State Government 
does not disclose on what material they 
placed reliance and seeing the record to 
find out a justification for the order passed 
by the State Government would clearly 
mean “to make out or reconstruct a new 
case” which it appears it is not expected 
of this Court although relying on the ob- 
servation of Seervai my learned brother 
has chosen to follow that course. 

31. After the detailed examination of 
the facts as has been discussed at length 
by my learned brother in his opinion, it 
appears that some charges were apparent- 
ly not proved against the petitioner 
whereas others were proved. The order of 
the Government does not disclose any 
reasons and it is not possible even from 
the record, which was sent for, to under- 
stand what weighed with the State Gov- 
ernment. It also could not be doubted 
that on examination of the record this 
Court cannot substitute its own judgment. 

32. Apart from it, there is yet another 
reason that when the Government passes 
an order under Section 41 of the Act it is 
expected that reasons must be stated. 
Section 41 (1) (a) of the Act which has 
been quoted above clearly indicates that 
the State Government can take action 
under this provision only if in the opinion 


of the State Government continuance of 


the person as councillor is not desirable 
in the interest of public or of the council. 
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When the State Government has to form 
an opinion as to whether the continuance 
is not desirable it has further to decide 
whether the continuance is not desirable 
in the interest of public or of the council. 
And for forming this opinion the State 
Government must base its conclusions on 
material which would indicate whether 
continuance is not desirable in the interest 
of public or of the council. Such an opi- 
pion, in my view, itself impliedly required 
the State Government to give reasons so 
that it would be apparent from the order 
as to why in the opinion of the State Gov- 
emment the continuance is not thought 
desirable either in the interest of public 
or of the council. Without any reasons, 
the order will not show as to why the 
continuance is not desirable, and is not 
desirable in the interest of public or of 
the council. In this view of the matter, in 
my opinion, even if the requirement as 
indicated by their Lordships of the Sup- 
reme Court in Som Datt’s case (AIR 1969 
SC 414) is followed still, by implication 
the statute required the reasons to be 
stated. 

83. Consequently, as the order passed 
by the State Government does not give 
reasons, the order cannot be maintained, 
and in my opinion, therefore, the petition 
deserves to be allowed. 

PER FULL BENCH 


34. In accordance with the opinion ex- 
pressed by the majority this petition fails 
and is dismissed. In the circumstances of 
the case parties shall bear their own costs. 
The security amount be refunded to the 
petitioner after verification. 


Petition dismissed. 
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made — Rule 97 is permissiye and not tion of his title claiming therein the 
mandatory — AIR 1974 Madh Pra 26 relief of temporary injunction to pro- 
and 1972 MPLJ 857, Overruled. tect his possession, (Para 14) 


The executing Court has no jurisdic- 
tion to start an enquiry suo motu orat 
the instance ofa third party other 
than the decree-holder/auction-pur- 
chaser under O. 21, Rule 97. This Rule 
is merely permissive and not manda- 
tory so that the decree-holder/auction- 
purchaser need not resort to it against 
his will and may even apply for a 
fresh warrant under oO. 21, R. 35, 
C. P. C. Executing Court is not bound 
to stay its hands the moment a third 
party files an objection to the execu- 
tion nor the stay would continue till 
an unwilling . decree-holder/auction- 
purchaser is forced to apply for investi- 
gation into the right or title claimed 
by the third party and negative the 
claim therein. If the executing Court 
were to stay its hands till investiga- 
tion into a third party’s claim is not 
finally decided then it would result in 
depriving the decree-holder of his pos- 
session by filing repeated spurious 
claims. (Paras 4, 19) 


No enquiry into the title or posses- 
sion of a third party is contemplated 
at any rate at his instance either 
under Rules 35 and 36 or Rules 95 
and 96 of Order, 21, C. P. C. when 
the decree-holder or the auction-pur- 


chaser applies for obtaining posses- 
sion. Subsequently when the decree- 
holder or auction-purchaser is met 


with obstruction or resistancee in ob- 
taining possession, one of the options 
open to him is to apply under Rule 97 
but that provision .is merely permis- 
sive and not mandatory and it is open 
to the decree-holder/auction-purchaser 
to apply instead for a fresh warrant 
of possession. An enquiry at the in- 
stance of a third party in possession is 
contemplated only under O. 21, R. 100 
after he was dispossessed and not before 
it. (Paras 11, 13, 16, 17) 


The omission by the executing Court 
to investigate into the objection filed 
by a third party does not result in 
injustice to the third party. It cannot 
be said that he would have no remedy 
to protect his possession and have his 
title judicially investigated prior to his 
dispossession, his only remedy then be- 
ing under Order 21, Rule 100 after dis- 
possession. Another remedy „available 
to such a third party is to institute an 
independent civil suit for a declara- 


After amendment of O. 21, C. P. C. 
in 1976 a full investigation into the 
question” of title is contemplated under 
Rule’ 97 and not summary enquiry. 
Thus it would cause greater hardships 
to the decree-holder, if every claim by 
the third party is to be investigated by 
the executing court. AIR 1974 Madh 
Pra 26 and 1972 MPLJ 857, Overruled. 
1972 MPLJ 254, Approved. (Para 17) 


Cases Referred: Chronological Paras 
AIR 1974 Madh Pra 26:1973 MPLJ 
899 1, 2, 3, 4, 5, 6, 

.  &, 8, 9, 10, 11, 

13, 14, 15, 16, 17, 

18, 19, 20 

1972 MPLJ 254 4, 11, 12, 
13, 19, 20 

1972 MPLJ 857 19 
1969 Jab LJ (Note) 13 4 
1964 Jab LJ (Note) 15 4 
1964 MPLJ (Note) 126 12 
AIR 1953 Cal 499 12 
AIR 1952 Orissa 120 (FB) 12 
AIR 1941 Nag 322 12 
AIR 1938 Nag 442 4 
AIR 1935 Nag 212 12 
ATR 1933 Bom 457 (FB) 4 
AIR 1933 Cal 246 12 
AIR 1933 Nag 369 12 
AIR 1919 Nag 31 4 
AIR 1919 Pat 425 (2) (FBS 4,5 
N. K. Patel, for Applicants; V. P. 
Shrivastava, for Opposite Party ‘No. 1. 
J. S. VERMA, J.:— This reference 
requires consideration of the correct- 
ness of the decision ofa Division 


Bench in Bhagwat Narayan v. Kasturi 
1973 MPLJ 3899: (AIR 1974 Madh Pra 
26), as a result of which the executing 
Court is bound to stay its hands the 
moment a third. party files an objec- 
tion to the execution and this stay 
continues till an unwilling decree-hol- 
der/auction-purchaser is forced to ap- 
ply for investigation into the right or 
title claimed by the third party and 
negative the claim therein. The success 
of the decree-holder/auction/purchaser 
even thereafter is subject to another 
such objector coming forward with a 
fresh claim requiring another investi- 
gation. Even though. Bhagwat Nara- 
yan’s case requires such an investiga- 
tion to be summary, after the recent 
amendments in Order 21, by C. P. C. 
(Amendment) Act, 1976, the investiga- 
tion is full as no separate suit lies 


later, This added difficulty in execu- 
tion of a decree for possession has led 
to the present reference requiring re- 
consideration of the decision in Bhag- 
wat Narayan’s case. 

2. The petitioners obtained a decree 
for eviction of their tenant Kishanlal 
Billa (respondent No. 2) and the sub- 
tenant Manoharlal Bajaj (respondent 
No. 3). Manmohan Bajaj (respondent 
No. 1) is the brother of the sub-ten- 
ant Manoharlal Bajaj (respondent No. 3). 
In the execution proceedings, Man- 
mohan Bajaj (respondent No. 1) filed 
an application under Order 21, R. 97, 
read with Rules 35 and 101 of the 
Civil P. C. as amended by the C. P. C. 
(Amendment) Act, 1976, and claimed 
full investigation of his right by which 
he claims to be in possession of the 
accommodation. Relying on the deci- 
sion of the Division Bench in Bhag- 
wat Narayan’s case (supra), respon- 
dent No.‘1 Manmohan Bajaj also 
claimed that the executing Court is 
bound to stay its hands until conclu- 
sion of the investigation of his right. 
The petitioners decree-holders opposed 
the application claiming that Man- 
mohan Bajaj (respondent No. 1) had 
no right to file the application to the 
executing Court under Order 21, Rule 
97, C. P. C. and to require an investi- 
gation into his right on the basis of 
that application. The executing Court 
rejected this objection of the decree- 
holders being bound by the decision in 
Bhagwat Narayan’s case. The decree- 
holders feeling aggrieved by the exe- 
cuting Court’s order rejecting their 
objection to the maintainability of the 
application under Order 21, Rule 97, 
C. P. C. at the instance of respondent 
No. 1 Manmohan Bajaj, preferred a 
revision to this Court. 


3. When the revision came up for 
hearing before a Single Bench of this 
Court, it was contended on behalf of 
the petitioners that no application lies 
at the instance of a third party under 
Rule 97 of Order 21, Civil P. C. and 
that Bhagwat Narayan’s case, (AIR 
1974 Madh Pra 26) was wrongly decid- 
ed. It was also contended that the 
hardship caused to the decree-holders 
as a result of the decision in Bhagwat 
Narayan’s case has increased after the 
extensive amendments made in Order 
21 of the Code by the Civil P.C. 
(Amendment) Act, 1976, as a result of 
which.a full: trial into. the right. and 
title by the executing Court itself is 
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provided for. and not a summary 
quiry alone, which was envisaged ear- 
her on an application under Order 21, 
Rule 97, Civil P. C. It was also con- - 
tended that the consequence of follow- 
ing the decision in Bhagwat Narayan’s 
case is, therefore, very harsh on the 
petitioners as the execution of the de- 
cree can be frustrated so long as the 
judgment-debtor has even a single 
friend left to oblige him by filing a 
fresh application under Order 21, Rule 
97 to delay execution of the decree, 
The present case where the sub-ten~ 
ant’s brother has come forward to 
make such a claim is cited as typical 
example of the possible mischief, For 
these reasons stated in the order of 
reference, the single Bench has made 
this reference for reconsidering the 
correctness of the decision in Bhagwat 
Narayan’s case, This is how the matter 
has come up before us, 


4. Prior to the decision in Bhagwat 
Narayan’s case (supra), the settled 
view of this Court was that the exe- 
cuting Court has no jurisdiction to 
Start an enquiry suo motu or at the 
instance of a third party other 
than the decree-holder/auction-purchaser 
under Order 21, Rule 97; and that 
Order 21, Rule 97 was merely permis- 
Sive and not mandatory so that the de- 
cree-holder/auction-purchaser need not 
resort to it against his will and may 
even apply for a fresh warrant under 
Order 21, Rule 35, Civil P. C. Refer- 
ence may be made in this connection 
merely to the decision in Ramgulam ` 
v. Mahendra Kumar 1972 MPLJ 254, 
wherein all the earlier decisions of 
this Court and of other High Courts 
taking this view have been referred 
and followed. In addition to these deci- 
sions, there is also the Division Bench 
decision in Ballabdas v, Gulab Singh, 
AIR 1919 Nag 31 at p. 34, which holds 
that Order 21, Rule 97, is only permis- 
sive enabling the decree-holder/auction- 
purchaser to apply thereunder and not 
mandatory. Same is the view taken by 
other High Courts: Raghunandan v. 
v. Ramcharan AIR 1919 Pat 425 (2) 
(FB), Mukund Bapu v. Tanu = Sakhu 
AIR 1933 Bom 457 (FB). The remedy 
of a third party under Order 21, Civil 
P. C. was only after dispossession im 
accordance with Order 21, Rule 100; 
Civil P. C. Jagannath v. Fasiuddin 
AIR 1938 Nag © 442, Manakchand. v. 
Chaturbhuj 1964 Jab LJ (Note) 15 and 
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Ram Narayan v. Parmanand, 1969 Jap 
LJ (Note) 13. 


5. It was, therefore, the settled 
view of this Court that a third party 
resisting the execution had no locus 
standi to claim investigation by the 
executing Court into his alleged right 
or title prior to his dispossession as 
Order 21, Civil P. C. did not contem- 
plate any such enquiry at his instance 
either under Rules 35 and 36 or Rules 
95 and 96 of Order 21, Civil P. C; the 
remedy of such third party under 
order 21 was only after dispossession, 
under Order 21, Rule 100, Civil P. C., 
Order 21, Rule 97 being merely an en- 
abling provision for the benefit of 
the decree-holder/auction-purchaser, it 
necessarily followed from this view 
that the decree-holder/auction-pur- 
chaser could not be compelled indirect- 
ly to apply under Order 21, Rule 97 
if that could not be done directly. 
Any construction of the provisions 
which had the result of indirectly 
compelling the decree-holder/auction 
purchaser to apply under Order 21, 
Rule 97 was, therefore, contrary to the 
settled view of this Court including 
the view taken by the. Division Bench 
in Ballabdas’s case (supra). This was 
the position when Bhagwat Narayan’s 
case came to be decided. 


6. Bhagwat Narayan’s case (supra), 
(AIR 1974 Madh Pra 26) was a revision 
filed in this Court by a third party 
whose application objecting to execu- 
tion of a decree for possession on the 
ground that he was not bound by the 
decree as he did not claim through 
the judgment-debtor, had been dis- 
missed as untenable by the executing 
Court. That revision came up for hear- 
ing initially before Raina, J. The 
learned Judge was of the view that 
the remedy under Order 21, Rule 100, 
Civil P. C. after dispossession -was in- 
adequate and there being no provision 
in Order 21 to enable an investigation 
into the claimants title prior to his 
dispossession, this could be done in 
exercise of the inherent power under 
Section 151, C. P. C. Taking the view 
that the earlier settled view of this 
Court needed reconsideration, Raina, J. 
referred for decision of a Division 
Bench the following question viz., 
‘Whether the executing Court is bound 
to consider the application of a person 
in possession where he: was not a 
‘party to the decree before he is dis- 
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possessed?” This ‘is how the question 
came up for decision before a Division 
Bench consisting of Shiv Dayal J. (as 
he then was) and G. L. Oza J. 


7. The question referred to the 
Division Bench in Bhagwat Narayan’s 
case indicates that the Division Bench 
was called upon to decide whether an 
application by a third party claiming 
to be in possession in his own right 
can be entertained to provide the 
foundation for investigation into his 
right or title before his dispossession. 
The answer given by the Division 
Bench, in substance is that such an 
application of the third party amounts 
to resistance or obstruction contem- 
plated by Order 21, Rule 97 C. P. C; 
that the executing Court is bound to 
stay its hands as soon as such an ap- 
plication has been made by a third 
party; the stay of the execution pro- 
ceedings must continue until the de- 
cree-holder either satisfies the execut- 
ing Court that such a person is bound 
by the decree, or makes an application 
under Order 21, Rule 97 complaining 
resistance or obstruction; if the de- 
cree-holder makes an application under 
Order 21, Rule 97, and on enquiry a 
conclusion is reached in accordance 
with Order 21, Rule 98, then only such 
a person can ‘be dispossessed, The con- 
sequence of this view is that even 
though the right of a third party to 
apply under Order 21, Rule 97, Civil 


P. C. claiming investigation into his 
right or title has -not been directly 
upheld, the same result is brought 


about indirectly inasmuch as his ap- 
plication makes it incumbent on the 
executing Court to stay its hands until 
the decree-holder either- satisfies the 
Court that such a person is bound by 
the decree or makes an application 
under Order 21, Rule 97, resulting in 
a conclusion being reached in accord- 
ance with Order 21, Rule 98, after an 
enquiry. The view of the Division 
Bench also results in compelling the 
decree-holder/auction-purchaser to ap- 
ply under Order 21, Rule 97 against 
his will because otherwise the. execu- 
tion proceedings would remain stayed 
sine die. Obviously the Division Bench 
did not find any cogent ground to 
differ from the earlier settled view of 
this Court that Order 21, Rule 97 does 
not enable a third party claiming to 


.be in possession in his own right to 


apply .for investigation into his title 
and, therefore; to that. extent the Divi- 
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sion Bench has not directly differed 
from the earlier view. 

8. In Bhagwat Narayan’s case (AIR 
1974 Madh Pra 26), neither of the two 
learned Judges constituting the Divi- 
sion Bench has referred to any of the 


earlier decisions on the point. We do 
not, therefore, have the benefit of 
knowing how they were able to get 


over those earlier decisions with which 


their view is an conflict. We shall, 
therefore, refer only to the reasons 
given by the learned Judges in their 


separate opinions and consider if the 
Same can be accepted, 

9. The main order in Bhagwat Nara- 
yan’s case is by Shiv Dayal, J. (as he 
then was) while Oza, J. in a separate 
concurring order, has given his sepa- 
rate reasons, The reasons given by 
Shiv Dayal, J. (as he then was) are :— 

(1) The Executing Court has no 
jurisdiction under O. 21, R. 35, C. P.C. 
to remove a third person who is not 
bound by the decree, unless the Court 
holds that such third person is holding 
on behalf of the judgment-debtor with- 
out any just cause. 

(2) If the third person is not bound 
by the decree, the only two courses 
open to the decree-holder are to insti- 
tute a regular suit for declaration of 


title or to apply under O. 21, R. 97, 
C. P. C. and obtain an order after a 
Summary enquiry under 0O. 21, R. 98 


in his favour, 

(3) Unless the -decree-holder satis- 
fies the Executing Court that such 
third person is bound by the decree so 
that he can be removed under O. 21, 
R. 35 or applies under O. 21, R. 97 
and gets an order under O. 21, R. 98, 


Civil Procedure Code the Executing 
Court must stay its hands as it 
has no jurisdiction to proceed 
with execution on resistance or 


obstruction of such third party indi- 
cated by filing an application in Court. 


(4) Such a view alone will avoid 
confusion and do justice to a third 
party claiming to be in possession in 
his own right because otherwise the 
only remedy to him would be under 
' Q. 21, R. 100, C. P. C. after disposses- 
sion, This view requires only a sum- 
mary enquiry of a Short duration 
which would not be unjust to the 
decree-holder. Award of costs and 
mesne profits to the decree-holder can 
be made in case of frivolous or vexa- 
tious claims, 
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The separate order of Oza, J., indi- 
cates that his main reason for concur- 


ring with the view taken by Shiv 
Dayal, J. (as he then was) is that 
O. 21, R. 35 gives jurisdiction to the 


Executing Court to effect delivery of 
possession by removal of a person 
bound by the decree and, therefore, 
on resistance by a third person in 
possession by making an application to 
the Court the Executing Court has no 
jurisdiction to proceed with the execu- 
tion unless it is held on enquiry that 
the third person is bound by the decree 
so as to attract the power under 
O. 21, R. 35 or a conclusion in accord- 
ance with O. 21, R. 98 after an en- 
quiry into his title is reached. 


10. The real reason for the view in 
Bhagwat Narayan’s case (AIR 1974 
Madh Pra 26) is, therefore, that O. 21, 
R. 35, C. P. C: conferring jurisdiction 
on the Executing Court itself contem- 
plates an enquiry into the title of a 
third person resisting oor obstructing 
the execution and that casts an obliga- 
tion on the decree-holder to satisfy the 
Court in an enquiry that the objector 
is bound by the decree, the moment 
such a resistance or obstruction is 
made in the shape of an application 
to the Court. The question, therefore, 
is whether this reason given by the 
Division Bench can be upheld as cor- 
rect. 


11. It would be sufficient to refer to 
the decision in Ramgulam v. Mahendra 
Kumar 1972 MPLJ 254 in which this 
question also was considered at length 
referring to the earlier decisions of 
this Court as well as of the other 
High Courts. It was clearly pointed out 
that no enquiry into the title or 
possession of a third party is contem- 
plated at any rate at his instance ei- 
ther under Rr. 35 and 36 or Rr. 95 and 
96 of O.-21, C. P. C. when the decree- 
holder or the auction-purchaser ap- 
plies for obtaining possession. Subse- 
quently when the decree-holder of 
auction-purchaser is met with obstruc- 
tion or resistance in obtaining posses- 
sion, one of the options open to him is 
to apply under R. 97. But that provi- 
sion is merely permissive and not 
mandatory and it is open to the decree- 
holder/auction-purchaser to apply in- 
stead for a fresh warrant of possession. 
The entire scheme of O. 21 was consi- 
dered in that case with reference to 
the relevant earlier decisions including 
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the Full Bench decisions of other 
High Courts and it was pointed out 
that an enquiry at the instance of a 
third party in possession was contem- 
plated only under O. 21, R. 100 after 
he was dispossessed and not before it. 
This decision too was reported prior to 
the decision in Bhagwat Narayan’s 
case. Unfortunately none of these 
decisions appear to have been brought 
to the notice of the Division Bench on 
account of which no attempt has been 
made to meet them before reaching 4 
contrary conclusion. The Division 
Bench in Bhagwat Narayans case 
merely assumed that such an en- 
quiry at the stage of Order 21, 
Rule 35 was contemplated and 
it is this fallacy which led to the ulti- 
mate conclusion reached by it. 


12. In Ramgulam’s case very strong 
reasons were given for taking the view 
that no such enquiry is contemplated 
at the stage of O. 21, R. 35, C. P. C. 
We are in full agreement with that 
view as well as the reasons on which it 
was based. Accordingly we prefer to 
give some relevant extracts therefrom 
instead of restating the same. The rele- 
vant portions from that decision are as 
under :— 


“To appreciate the rival contentions, 
it is necessary to consider the relevant 
provisions of the Code in O. 21........... : 
Under Rr. 35 and 36 the Court’s assist- 
ance is available by issue of a warrant 


for delivery of actual possession, joint 
possession or symbolical possession. 
Form of warrant for delivery of 


possession finds place in Form No. 11 
of Appendix E. It is noteworthy that 
this warrant in general terms directs 


the baliff to put the decree-holder in. 


possession of the property and to re- 
move any person bound by the decree 
who may refuse to vacate the same, 
The language of the form, which is in 
line with first clause of R. 35, indi- 
cates that the warrant issued under 
this provision is not issued to remove 
any particular individual. from posses- 
sion, but is issued in general terms to 
remove any person bound by the 
decree. It follows that the words — ‘if 
necessary by removing any person 
bound by the decree who refuses to 
vacate the property’ — which find 
place in cl. (1) of R. 35 do not contem~ 
plate any inquiry for finding out as to 
who is the particular person, in 
possession or whether he is bound by 
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the decree or refusing to vacate the 
property, The provision for issue of a 
warrant in general terms negatives any 
such inquiry.” 

“The third clause of R. 35, which 
also deals with delivery of actual 
possession, enables. the Court to direct 
the removal or opening of any lock or 
bolt or breaking open of any door or 
doing of any act of similar nature for 
putting the decree-holder in possession 


‘of any building or enclosure when the 


person in possession being bound by 
the decree does not afford free access. 


The words — ‘where the person in 
possession bound by the decree does 
not afford free access’ — as used in 


this clause like the words ‘by remov- 
ing any person bound by the decree 
who refuses to vacate the property— 
as used in the first clause do not re- 
quire any inquiry to be made to find 
out as to who is the particular person 
in possession or whether he is bound 
by the decree or affording free access. 
The third clause interpreted along with 
the first clause only contemplates of a 
general direction to be inserted in the 
warrant authorising the baliff to do the 
acts mentioned in that clause for put- 
ting the decree-holder in possession of 
any building or enclosure where the 
person in possession being bound by the 
decree does not afford free access.” 


"The second clause of R. 35 deals 
with the mode of delivery of possession 
when the decree being executed is one 
for joint possession. It only requires 
that a copy of warrant be affixed in 
some conspicuous place on the pro- 
perty and the substance of the decree 
be proclaimed by beat of drum or 
other customary mode at some conven- 
ient place. There is hardly anything in 
this clause which may furnish the 
basis for any inquiry.” (pp. 256-257) 


“But when the decree to be executed 
is one for actual possession and the 
decree~holder chooses to apply for 
issuance of a warrant for delivery of 
actual possession, the Court is not re- 
quired to hold an inquiry whether the 
person in occupation is one bound by 
the decree and the duty of the Court 
is to issue a warrant under R. 35. A 
third party, meaning thereby a person 
who is not the jJudgment-debtor or a 
representative in interest of the judg- 
ment-debtor, has no locus standi at 
that stage to apply that the applica- 
tion of the decree-holder for actual 
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delivery of possession should be dis- 
missed and that he be granted only 
constructive possession. An application 
of the judgment-debtor or his represen- 
tative ininterest stating that the decree 
for any reason is not executable in a 
particular mode will stand on a diffe- 
rent footing as it will fall under S. 47 
of the Civil P. C. and will be decided 
under that provision. But a third 
party cannot intervene at that stage 
and force an inquiry into his title or 
possession on an unwilling decree-hol- 
der for the simple reason that his case 
does not fall under S. 47 and no in- 
quiry into his title or possession is 
contemplated under Rr. 35 and 36 at 
any rate at his instance.” 

“Similar is the position when an 
auction-purchaser seeks the assistance 
of the Court for being put into posses- 
sion under Rr. 95 and 96. These rules 
are worded in like manner as Rr. 35 
and 36 and a third party cannot inter- 
vene to have his title or possession 
investigated under them.” 

“After a warrant for delivery of 
possession is issued in favour of a 
decree-holder or an auction-purchaser, 
he may be met with resistance or 
obstruction in obtaining possession and 
the warrant may be returned unexe- 
cuted. He will then have three courses 
open to him. He may accept that the 
person resisting or obstructing execution 
is a third party in possession who is 
not bound by the decree in which case 
he will have to institute a separate suit 
for possession within ordinary period of 
limitation for obtaining possession. He 
may proceed on the assumption that 
the resistance or obstruction is by the 
judgment-debtor or a person bound by 
the decree in which case he has to 
apply under R, 97 for getting the title 
and nature of possession of the person 
obstructing or resisting investigated in 
execution proceedings. But he is not 
bound to apply under R. 97 and may 
ignore the obstruction or resistance and 
apply again for warrant of delivery of 
possession; See Nathu Harishankar v. 
S. Fatusa AIR 1933 Nag 369, Ganpati 
Singh v. Ramgopal AIR 1941 Nag 322 
and Official Trustee v, Monmothonath 
AIR 1953 Cal 499. It is also clear that if 
the decree-holder or the auction-pur- 
chaser does not choose to apply under 
R. 97 neither the person obstructing or 


resisting execution, nor a person who | 


may in future obstruct or resist exe- 
cution can apply under that rule to 
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have his title. and possession investi- 
gated; See Jagannath v. Khaja Fai- 
suddin AIR 1935 Nag 212 and Nanak- 
chand v, Chaturbhuj 1964 MPLJ 
(Note) 126.” (p. 258) 

“Thus the provisions contained in 
Rr. 97, 98 and 99 authorise an inquiry 
into the nature and character of the 
possession of a person who has 
obstructed or resisted the delivery of 
possession; but as already stated, the 
inquiry under these rules can be made 
only on the complaint of the decree- 
holder or auction-purchaser and not at 
the instance of the party in posses- 
sion.” $ l 


“An inquiry at the instance of a 
third party in possession is contem- 
plated only after he is dispossessed in 
execution and applies under R, 100 
complaining of such dispossession.” 

(p. 259) 

“The conclusion reached by me that 
no inquiry is contemplated under 
Rr. 35 and 36 or Rr. 95 and 96 into 
the rights of a third party is strongly 
supported by a Division Bench ruling 
of the Calcutta High Court in the case 
of Kiron Soshi Dasi v. Official Assignee 
of Calcutta, AIR 1933 Cal 246 : ILR 60 
Cal 8& In that case it was held that 
no investigation as to rights of a third 
party in possession is contemplated 
under Rr. 95 and 96. In that connec- 
tion, Rankin, C. J, with whom 
Costello, J., agreed observed as fol- 
lows: x x x x” (p. 260) 


“Similar is the opinion of a Full 
Bench of the Orissa High Court in the 
case of Nityananda v, Bala Devi, AIR 
1952 Orissa 120. In holding that a third 
party objector cannot apply under 
R. 95 or 96 for investigation of his ob- 
jection, Jagannadhadas, C. J., who deli- 
w the judgment of the Full Bench, 
said : 

“The third-party-objector does not at 
all come into the picture at that stage 
and can have no right at the time to 
compel the decree-holder or the auc- 
tion-purchaser to submit to an investi< 
gation, into the title or possession.” 

(page 122) 

On a parity of reasoning the obser- 
vations made in the Calcutta and 
Orissa cases mentioned above also ap- 
ply to the construction of Rr. 35 and 
36.” (page 261) 

13. We have quoted = extensively 
from the decision in Ramgulam’s case 
(1972 MPLJ 254) because that deals 
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with the ‘various aspects of this point 
and refers to the earlier decisions not 
only of this Court but also Full Bench 
decisions of other High Courts support- 
ing that view. The basic assumption 
made by the Division Bench in Bhag- 
wat Narayan’s case that an enquriy is 
contemplated at the stage of O. 21, 
R. 35, C. P. C. at the instance of a 
third party without which the Execut- 
ing Court has no jurisdiction to pro- 
ceed with the execution is, therefore, 
untenable for the reasons given in 
Ramgulam’s case with which we are in 
full agreement, The option available 
to the decree-holder to apply for a 
fresh warrant of possession was also 
overlooked. That being the main reason 
for taking the view reached by the 
Division Bench in Bhagwat Narayan’s 
case (AIR 1974 Madh Pra 26), the 
foundation for that view does not ap- 
pear to exist. We shall now consider 
the other reasons given only in the 
opinion of Shiv Dayal, J, (as he then 
was). 


14. Another reason given by Shiv 
Dayal, J. (as he then was) for his view 
in Bhagwat Narayan’s case is that a 
contrary view would result in injustice 
to a third party in possession who 
would have no remedy to protect his 
possession and have his title judicially 
investigated prior to his dispossession, 
his only remedy then being under 
O. 21, R. 100, C. P. C. after disposses- 
sion. With respect, this assumption 
too is incorrect and it also overlooks 
the injustice resulting to the decree- 
holder from this view. Another remedy 
available to such a third party is to 
institute an independent civil suit for a 
declaration of his title claiming therein 
the relief of temporary injunction to 
protect his possession. In such a suit, 
if the conditions for grant of a tempo- 
rary injunction having the result of 
staying execution of a lawful decree 
are satisfied by the plaintiff, making 
out a strong prima cacie case showing 
his alleged right and title independent 
of the judgment-debtor, then it is open 
to the civil court in that suit to grant 
a temporary injunction to protect his 
possession during the pendency of the 
suit, The satisfaction needed for grant- 
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‘ ing a temporary injunction in plain- 


tiffs favour in such a suit and the re- 
quirement of making outa strong 
prima facie case would ensure that the. 
result of staying execution of a lawful 
decree during its subsistence is achiev- 
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ed only by a -genuine claimant who 
alone is entitled to the protection of 
his possession and such a result does 
not ensue in the claim made by a 
spurious claimant who does not deserve 
that benefit. 


15. Obviously, Shiv Dayal, J. (as 
he then was) in Bhagwat Narayan's 
case (AIR 1974 Madh Pra 26) had only 
Such genuine claimants needing pro- 
tection of the Court in mind when in- 
justice to a third party in possession 
was given as a reason to support the 
view taken therein. It is, therefore, 
clear that the view taken in Bhagwat 
Narayan’s case is not necessary for 
avoiding hardship to third parties in 
possession who have a genuine claim. 
On the other hand, the view taken in 
Bhagwat Narayan’s case has the effect 
of delaying execution so long as there 
is even a spurious claimant, because it 
says that the moment any intimation is 
given by a third party to the executing 
Court, it must stay its hands till in- 
vestigation into the claimant’s title is 
made, This incongruous result does not 
follow, if such a third party is left to 
resort to the remedy of an indepen- 
dent civil suit claiming a temporary 
Injunction therein where he has to 
make outa strong prima facie case 
oa obtaining the temporary injunc- 
ion. 


16. Shiv Dayal, J. (as he then was), 
in Bhagwat Narayan’s case, also gave 
the reason that only a summary en- 
quiry is contemplated under Order 21, 
Rule 97, Any obstruction by spurious 
claimants for the purpose of delaying 
execution was met by the learned 
Judge on the ground that the execut- 
ing Court could award heavy costs 
and also mesne profits in such cases. 
In our opinion, that is hardly any con- 
solation to the decree-holder who is 
deprived of possession in spite of a de- 
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cree-obtained by him asa result of 
repeated spurious claims made by 
third parties at whose instance the 


execution is stayed merely for the ask- 
ing even without the requirement of 
showing the existence of a strong 
prima facie case in their favour, 


17. After the recent amendments 
made in Order 21 by the Civil P. C. 
(Amendment) Act, 1976, Bhagwat Nara- 
yan’s case (AIR 1974 Madh Pra 26) is 
causing even greater hardship and in- 
justice to the decree-holder/auction- 
purchaser - and it increases the unfair 
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advantage to the other side which 
could not have been- jin contemplation 
of the Division Bench. In fact, the re- 
quirement of only a summary enquiry 
given in the opinion of Shiv Dayal, J. 
(as he then was) in Bhagwat Narayan’s 
case as a reason, is no longer avail- 
able. As a result of the recent amend- 
ments in Order 21, C. P, C. the posi- 
tion is considerably altered and instead 
of only a summary enquiry being con- 
templated by the executing Court 
under Rule 97 followed thereafter by 
a regular civil - suit, now after the 
amendments full investigation into the 
question of title is required to be made 
by the executing Court itself 
clearly provided in the amended Rule 
101, Order 21, Civil P. C. á 


18, The result of the view taken in 
Bhagwat Narayan’s case, therefore, is 
that after these amendments in Order 
21 there would be an automatic stay 
of execution of the decree also where 
the third party’s claim is not even 
prima facie tenable, since the execut- 
ing Court will have no power to exa~ 
mine that requirement and this stay 
would continue till the conclusion of 
the detailed investigation like a regular 
suit; and by virtue of the amended 
Rule 103 the ultimate order being ap- 
pealable as a decree, the stay would 
continue till the final conclusion of the 
ultimate appeal filed in the case. On 
the other hand, if the third party in 
possession is left to avail of the re- 
medy of a separate civil suit, claiming 
temporary injunction therein, which he 
can get if a strong prima facie case is 
made out to the satisfaction of the 
Court, then there would be no auto- 
matic stay of the execution proceed- 
ings and it would be only in a fit case 
where protection of the Court is neces~ 


sary toa genuine claimant that such 
benefit would be extended. 
"49. We have already shown that 


none of the reasons given by the Divi- 
sion Bench in Bhagwat Narayan’s case, 
(AIR 1974 Madh Pra 26) withstands 
scrutiny and that the view taken there- 
in was on assumptions made which do 
not exist. With respect, we are of the 
opinion that the view taken by the 
Division Bench in Bhagwat Narayan’s 
case cannot be upheld as correct. We 
are also of the opinion that the cor- 
rect view which is also in line with 
the settled view of this Court as also 
the view of the other High Courts 18 
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contained in Ramgulam v. Mahendra 
Kumar 1972 MPLJ 254; for the same 
reason the view taken in Supreme 
General Films Exchange (Pvt.) Ltd, v. 
Yuvraj Govind Singh, 1972 MPLJ 857; 
that no fresh warrant could be issued 
on the auction-purchaser’s application 
under Order 21, Rule 95, except under 
Rule 98 after investigation, treating 
that application as one under Rule 97, 
is also incorrect. We have already 
shown that the remedy to apply for 
a fresh warrant without making an ap- 
plication under Order 21, Rule 97, 
Civil P. C., is available to the decree- 
holder/auction-purchaser. 


20. Aćcordingly, we answer the re- 
ference by saying that the decision of 
the Division Bench in Bhagwat Nara- 
yan v. Kasturi, 1973 MPLJ 899: (AIR 
1974 Madh Pra 26), is not -correct, 
while the correct view is expressed in 
Ramgulam v. Mahendra Kumar, 1972 
MPLJ 254 which we hereby affirm. 


21, The case shall now go back to 


the Single Bench for decision of the 
revision in accordance with this opi- 
nion, 


Reference answered 
accordingly. 
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Shanker Rao, Appellant v. M/s, 
Babulal Fouzdar and another, Respon- 
dents, 

Misc. (First) Appeal No. 156 of 1976, 
D/- 28-3-1980.* 

(A) Insurance Act (1938), S. 46 —« 
Liability of insurer — Subject to con- 
dition that driver of bus should be in 
employment of insured — Bus driven 
by a person not in employment of the 
insured nor with his permission but 
at the request of an employee — Held 
insurer would be exempt from liabi- 
lities under policy. (Para 5) 

(B) Fatal Accidents Act (1855), See- 
tions 1-A and 2 and Motor Vehicles 
Act (1939), S. 110-A — Claim for re- 
covery of compensation asa result of 
fatal accident with bus — Would be 
governed by Sections 1-A and 2 of 
Accidents Act even if Motor 
Vehicle is involved in the accident — 





*From order of K. L. Srivastava, 
M. A. C. T, Khandwa, D/- 12-3- 
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Section 110-A of M. V. Act is 
procedural provision. 1980 MPLJ 
Overruled, 


In the case of fatal accidents result- 
ing’ even from the use ofa motor 
vehicle the substantive law for deter- 
mination of the liability and its extent 
is that contained in the Fatal Accidents 
Act, 1855, the provisions contained in 
Sections 110-A to 110-F of the Motor 
Vehicles Act, 1939 being merely pro- 
cedural or adjectival but not substan- 
tive in nature; these provisions intro- 
duced in the Motor Vehicles Act by 
the Amendment Act of 1956 are meant 
only to provide a cheap remedy to the 
claimants who were earlier required to 
file a Civil Suit paying ad valorem 
court-fees in the courts of general 
jurisdiction; and therefore, any ques- 
tion pertaining to a substantive right 
has to be determined in accordance 
with the general law of Tort and the 
Fatal Accidents Act. Case law discuss- 
ed. 1980 MPLJ 95, Overruled, 

(Para 8) 

(C) Fatal Accidents Act (1855), Sec- 
tions 2 and 1-A — Compensation under 
— Who can claim — Legal represen- 
tative of deceased — Can claim under 
Sec. 2 even if he is not in category 
covered by Sec. 1-A. 1980 MPLJ 95, 
Overruled. 


In the instant case brother of a per- 
son meeting fatal accident had proved 
economic loss to the estate of the-de- 
ceased in an application under S, 110-A 
of M. V. Act, 


Held that brother being legal re 
presentative was entitled to file such 
application. (Para 21) 


Where the claimant is a person speci= 
fied in Sec. 1-A for whose benefit a 
claim for recovery of pecuniary loss 
under Sec. 1-A can be made, damages 
under both the heads ie. Sec. 1-A and 
Sec. 2 can be claimed and recovered, 
Where however, an action is broughf 


only 
$5, 


' by a person who is the executor, ad- 


ministrator or representative of the 
deceased, ‘but there is in existence no 
person specified in Sec, 1-A for whose 
benefit pecuniary loss can be awarded 
thereunder, the action would lie for 
recovery only of the compensation 
claimed and recoverable under S. 2 of 
the Act, there being no basis to make 
any award under Sec, 1-A. In other 
words such an action would not fail 
in its entirety simply because there is 
in existence no person specified in Sec- 
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tion 1-A entitled to recover the pecu- 
niary loss, if a claim for award of 
compensation under Sec. 2 for eco- 
nomic loss to the estate of the deceas- 
ed is made out. Such an action for re- 
covery of compensation under, Sec. 2 
alone would lie at the instance of the 
executor, administrator or representa- 
tive of the deceased, even though they 
are not amongst the relatives specified 
in S. 1-A. 1980 MPLJ 95, Overruled. 


Case law discussed. (Para 13) 
Cases Referred: Chronological Paras 
1980 MPLJ 95 14, 15, 16, 

, 17, 19, 20 
AIR 1977 Guj 195:1977 Ace CJ a 
AIR 1976 SC 237 8, 15, 19, 20 


AIR 1976 Madh Pra 208:1976 MPLJ 


317 8 
1975 Ace CJ 344 (An Pra) 17 
1974 Acc CJ 182 (Mad) 19 
AIR 1971 Madh Pra 5:1970 MPLJ 1 

(FB) 8, 19 

, oe 1971 Madh Pra 145:1970 Acc a 
8, 1 

AIR 1970 SC 376 11 
AIR 1970 Ker 241 20 
AIR 1970 Madh Pra 168:1970 MPLJ 

273 8, 19, 20 
AIR 1967 Mad 123 ~. 19 
AIR 1962 SC 1 11 
AIR 1925 Lah 636 11 


V. S. Dabir with A. G. Dhande, for 
Appellant; A. R. Choubey (for Nos. 1 
and 2) and P. C, Naik (for No, 3), for 
Respondents, 


J. S. VERMA, J:— Thisis a clai- 
mants appeal under Sec, 110-B of the 
Motor Vehicles. Act against the award 
dated 12-3-1976 passed by the Motor 
Accidents Claims Tribunal: East Nimar, 
Khandwa in Claims Case No, 12 of 
1974 dismissing the entire claim for 
compensation made under Sec, 110-A 
of the Motor Vehicles Act, 

2. The motor accident giving rise to 
the claim occurred on 26-1-1974 when 
deceased Ambadas was knocked down 
by a bus MPC 4757 which came from 
behind, Ambadas when he was walking 
on the correct side of the road at 
Khandwa near the Bus -stand. The 
deceased Ambadas was a peon in the 
Government Irrigation Department and 
was aged about 40 years at the time 
of his death, He was drawing in all 
Rs. 196/- per month as his salary. The 
deceased succumbed to his injuries 
soon after the accident in which he 
was crushed under the front wheel. 
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The deceased: was unmarried and the 
sole claimant Shanker Rao is his elder 
brother. The claimant alleged that he 
was being paid Rs. 100/- per month 
by the deceased for meeting the house 
hold and other expenses. On this basis 
a claim for compensation had been 
made by him as a result of death of 
Ambadas, Respondent No, 1 is the 
owner, respondent No. 2 is the driver 
and respondent No, 3 is the insurer of 
the offending bus. : 

3. The Tribunal has held that the 
accident occurred entirely on account 
of negligence of the bus driver and the 
deceased Ambadas died as a result of 
injuries sustained by him.in that acci- 
dent. It has further been held that 
respondent No, 2 Hari Prasad who 
was driving the bus had no driving 
licence and he was also not an em~ 
ployee of the insured. Accordingly the 
insurer has been absolved from liabi- 
lity for payment of any compensation. 
It has also been held that the claimant 
being the brother of the deceased, he 
was not entitled to recover any com- 
pensation as there was no pecuniary 
loss to him and a brother is not en- 
titled to claim compensation under 
Section 1-A of the Fatal Accidents Act, 
On this reason alone the entire claim 
has been dismissed against -all the re- 
spondents, That has led to the filing 
of this appeal by the claimant. 


4. The first question before us is 
about the negligence of Hari Prasad 
respondent No. 2 who was driving the 
bus when it knocked down the deceas- 
ed and its effect. The finding of the 
Tribunal is that Hari Prasad was driv- 
ing the bus on being so asked by the 
regular driver Mahabir Prasad em- 
ployed by the insured owner. There is 
no dispute that in such a case, for the 
negligence of Hari Prasađ, the owner 
of the bus would be vicariously liable, 
The fact that Hari Prasad was negli- 
gent in driving the bus is beyond con- 
troversy on the facts of this case. In 
broad day-light the deceased was 
knocked down from behind on the main 
road by the bus, without any fault of 
the deceased. The negligence of Hari 
Prasad in driving the bus is, there- 
fore, obvious, as a result thereof the 
vicarious liability of the owner respon- 
dent No. 1 is beyond controversy and 
is not disputed. The further question 
however is of the imsurer’s liability 


bunal, 


which has been negatived by the Tri- 
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5. The insurer pleaded in the- pre- 
sent case that Hari Prasad who was 
driving the bus had no licence and 
was also not in the employment of the 
insured. On this basis the liability of 
the insurer was denied under terms of 
the policy, There isno evidence to prove 
that Hari Prasad had a driving licence, 
In fact the respondents defended the 
claim by denying the fact that Hari 
Prasad was driving the bus on being 
asked by the regular driver Mahabir 
Prasad. However, this defence has been 
found to be false and in our opinion 
rightly. Apart from the question whe- 
ther Hari Prasad held a driving licence, 
the further question is whether Hari 
Prasad was in the employment of the 
insured Le. bus owner. D. W. 1— 
Babulal a Munim of respondent No. 1 
has stated on the basis of employees’ 
register maintained by the respondent 
No. 1, that Hari Prasad respondent 
No. 2 was not one of the employees. 
That being so, on the conclusion that 
the bus was being driven at the time 
of accident by Hari Prasad, it is obvi- 
ous that the driver at the time of 
accident was.not even an employee of 
the insured bus owner respondent 
No. 1. According to one of the terms 
of the policy of insurance the insurer's 
liability is subject to the condition 
that person driving the vehicle holds 
a licence to drive the vehicle or has 
held and is not disqualified from hold- 
ing“or obtaining such a licence and 
provided he is in the employment of 
insured and is driving on his order or 
with his permission, Uniess the person 
driving the vehicle falls in that cate- 
gory, the insurer is not liable under 
the policy and is, therefore, exempted 
from indemnifying the insured, In the 
present case, apart from the question 
whether Hari Prasad held a driving 
licence or not, he was neither in the 
employment of the insured nor was 
he driving the bus at the time of the 
accident on the order or with the per- 
mission of the insured, The insurer, 
therefore, is exempt from any liabi- 
lity under the terms of the policy and 
there is no infirmity even in this con- 
clusion reached by the Tribunal. 


6. The question now, which in fact 
is the main question in controversy, is 
whether the claimant who is brother 
of the deceased is entitled to recover 
compensation. This .question has to be 


w 


‘answered in the light of ` substantive” 
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law applicable for . determining . the 
liability of the wrongdoer, ; 

7. The first point which arises is 
whether the substantive law applicable 
for determination of liability is con- 


tained in the Fatal Accidents Act, 1855 


or in Sec. 110-A of the Motor Vehi- 
cles Act, 1939. If the substantive law 
is contained in the Fatal Accidents 
Act, 1855 then the difference between 
Sections 1-A and 2 thereof and its 
result has to be examined, The ques- 
tion whether a brother of the deceas- 
ed who is not one of the persons 
specified in Sec. 1-A of the Fatal Acci- 
dents Act is entitled to recover com- 
pensation as a result of the fatal acci- 
dent would depend on the answer to 
this question. 


8 In this Court it has never been 
doubted that in the cases of fatal 
accidents resulting even from the use 
of a motor vehicle the substantive law 
for determination of the liability and 
its extent is that contained in the 
Fatal Accidents Act, 1855, the provi- 
sions contained in Secs. 110-A to 110-F 
of the Motor Vehicles Act, 1939 being 
merely procedural or adjectival but 
not substantive in nature; these provi- 
sions introduced in the Motor Vehicles 
Act by the Amendment Act of 1956 
are meant only te provide a cheap 
remedy to the claimants who were 
earlier required to file a civil suit pay- 
ing ad valorem court-fees in the courts 
of general jurisdiction; and therefore, 
any question pertaining to a substan- 
tive right has to be determined in ac- 
cordance with the general law of Tort 
and the Fatal Accidents Act; Kamia 
Devi v. Kishanchand, 1970 MPLJ 273: 
(AIR 1970 Madh Pra 168) (DB); Kas- 
turilal v. Prabhakar, 1970 Acc CJ 1: 
(AIR 1971 Madh Pra 145) (DB); Mangi- 
lal v. Parasram, 1970 MPLJ 1: (AIR 
1971 Madh Pra 5) (FB) and State of 
Madhya Pradesh v. Raj Pehlajraj 
Dwarkadas, 1976 MPLJ 317: (AIR 1976 
Madh Pra 208) (DB). It was on this 
basis that the court repelled consis- 
tently the argument of there being no 
need to prove negligence as required 


- by the general law of Tort for rais- 


ing liability of the wrongdoer and it 
was held that proof of negligence in 


order to fasten liability on the wrong- 
doer was necessary even in a claim 
filed under Section 110-A of the 


Motor Vehicles Act because the liabi- 
lity was to be determined in accord- 
ance with the general law of Tort, . 
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The Full. Bench was.: constituted. in 
Mangilal’s case (supra) to settle this 
point, The same view is also taken 
subsequently by the Supreme Court 
and therefore, the matter is now be- 
yond controversy. In New India Insu- 
rance Co. Ltd. v. Smt. Shanti Mishra, 
AIR 1976 SC 237, it was expressly 
ruled that these provisions in the 
Motor Vehicles Act were only a change 
of adjectival or procedural law and 
not of substantive law. It was for this 
reason that the jurisdiction of Civil 
Court was held to be barred retrospec- 
tively under S, 110-F of the Motor 
Vehicles Act in respect of claims filed 
subsequent to the constitution of Claims 
Tribunal under Section 110 of Motor 
Vehicles Act, even in respect of acci- 
dents occurring prior to its constitu- 
tion on the ground that the change of 
law being merely procedural, it ope- 
rated retrospectively and the claimant 
had to go to the new forum even if his 
cause of action or right of action ac- 
crued prior to the change of forum. 
It is difficult to appreciate how a con- 
trary view on this point is now pos- 
sible after the Supreme Court’s deci- 
sion, 

9. It follows that in a claim filed 
before a Claims Tribunal under Sec- 
tion 110-A of the Motor Vehicles Act, 
the liability and its extent has to be 
determined in accordance with the 
Fatal Accidents Act and the general 
law of Tort. For this reason, the scope 
of and distinction between Ss. 1-A and 
2 of the Fatal Accidents Act have to 
be seen. Under Sec. 1-A compensation 
is awarded for the benefit of the wife, 
husband, parent and child, if any, of 
the deceased for the pecuniary loss 
suffered by these persons specified in 
the provision. The section also provides 
that the action has to be brought in 
the name of the executor, administra- 
tor or representative of the persons 
deceased. Accordingly, even though the 
action can be brought by the executor, 
administrator or representative of the 
deceased under this section, it is only 
for the benefit of the specified persons 
to recover the pecuniary loss suffered 
by them as a result of the fatal acci- 


dent. This section does not permit 
award of compensation for pecuniary 


loss, if any, to any other relative ` of 
the deceased who is not specified in 
the section itself, even though the ac- 
tion can be brought for the benefit of 
the. specified relatives by a. person who 
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is the executor, administrator or re- 
presentative of the deceased. It is 
settled that the action is a represen- 
tative action and only one such ac- 
tion can be brought for the benefit of 
all the specified relatives. Section 2 
then provides for recovery of loss to 
the estate of the deceased. It is in the 
nature of a proviso to Sec. 1-A and 
says that by such action the executor, 
administrator or representative of the 
deceased may insert a claim for re- 
covery of any pecuniary loss to the 
estate of the deceased, which sum 
when recovered shall be deemed part 
of the assets of the estate of the de- 
ceased. It is clear that this additional 
claim permitted to be made under 
Section 2 is for recovery of the eco- 
nomic loss to the estate of the deceas- 
ed and is independent of the pecu- 
niary loss to the specified relatives of 
the deceased awardable under S. 1-A 
of the Fatal Accidents Act. It is signi- 
ficant that the claim under Sec. 2 of 
the Act is for the benefit of the estate 
and not merely for the benefit of rela- 
tives specified in Section 1-A. 

10. The reason for this distinction 
between the two sections is obvious. 
Section 1~A was enacted to compensate 
the dependants specified therein for 
their pecuniary loss as a result of the 
death in the fatal accident of the per- 
son who -provided for them. On the 
other hand, Sec. 2 is meant to enable 
recovery of the economic loss to the 
estate of the deceased asa result of 
the fatal accident which is likely to 
occur independent of the pecuniary loss 
to the dependants, if any, of the de- 
ceased. There may be economic loss 
sustained by the estate as a result of 
the fatal accident, even when there 
are no dependants of the deceased of 
the category specified in Sec. 1-A and 
in such a case a claim for loss to the 
estate under Sec, 2 would le even 
though no compensation for any pecu- 
niary loss under Section 1-A would be 
awardable in the absence of any 
dependant specified in Sec. 1-A. In our 
opinion, the construction of these two 
provisions of the Fatal Accidents Act 
is clear from the plain language of 
the provision. It is also settled by 
decisions of the Supreme Court to 
which a brief reference is made here- 
after. 

11. In Gobald Motor Service Ltd. 
v. R. M. K. Veluswami, AIR 1962 SC 
l, it was held as follows: 
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“While Sec. 1 of the Act is in sub- 
stance a reproduction of the English 
Fatal Accidents Act, 9 and 10 Vict 
Ch. 93, known as the Lord Campbell’s 
Acts. Sec. 2 thereof corresponds to a 
provision enacted in England by the 
Law Reform (Miscellaneous Provision) 
Act, 1934. The cause of action under 
Sec. i and that under Section 2 are 
different, While under Sec. 1 damages 
are recoverable for the benefit of the 
persons mentioned therein, under Sec- 
tion 2 compensation goes to the benefit 
of the estate; whereas under Sec. 1 
damages are payable in respect of loss 
sustained by the persons mentioned 
therein, under Sec. 2 damages can be 
claimed inter alia for loss of expecta- 
tion of life. Though in some cases 
parties that are entitled to compen- 
sation under both the sections may 
happen to be the same persons, they 
need not necessarily be so; persons 
entitled to benefit under Sec. 1 may 
be different from those claiming under 
Sec. 2. Prima facie as the two claims 
are to be based upon different causes 
of action, the claimants whether the 
same or different, would be entitled to 
recover compensation separately under 
both the heads...... ...... 2 

“The principle in its application to 
the Indian Act has been clearly and 
succinctly stated by a Division Bench 
of the Lahore High Court in Secretary 
of State v. Gokal Chand, ILR 6 Lah 
451: AIR 1925 Lah 636. In that case, 
Sir Shadi Lal C. J. observed (at 
p. 453 of ILR Lah): (at p. 636 of AIR) 
thus : 


‘The law contemplates two sorts of 
damages; the one is the pecuniary loss 
to the estate of the deceased resulting 
from the accident; the other is the 
pecuniary loss sustained by the mem- 
bers of his family through his death. 
The action for the latter is brought by 
the legal representatives, not for the 
estate, but as trustees for the relatives 
beneficially entitled; while the damages 
for the less caused to the estate are 
claimed on behalf of the estate and 
when recovered form part of the as- 
sets of the estate’......... 


The law on this branch of the sub- | 
ject may be briefly stated thus: The 
rights of action under Ss. 1 and 2 of 
the Act are quite distinct and in- 
dependent. If a person taking benefif 
under both the sections is the same 
he cannot be permitted to recover 
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twice over for the same loss. In award- 
ing damages under both the heads, 
there shall not be duplication of the 
same ‘claim, that is, if any part of the 
compensation representing the loss to 
the estate goes into the calculation of 
the personal loss under Sec. 1 of the 
Act, that portion shall be excluded in 
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giving compensation under Sec, 2 and 
vice versa.” 
In C. K. Subramania Iyer v T 


Kunhikuttan Nair, AIR 1970 SC 376: 
1970 Ace CJ 110, their Lordships 
reiterated as follows :— 


“The rights under the two provisions 
are quite distinct and independent. 
Under the former section the damages 
are made payable to one or the other 
relations, enumerated therein whereas 
the latter section provides for the 
recoupment of any pecuniary loss to 
the estate of the deceased occasioned 
by the wrongful act complained of. 
Sometimes, the beneficiaries under the 
two provisions may be the same. Sec- 
tion 1-A is in substance a reproduction 
of the English Fatal Accidents Acts 9 
and 10 Vict. Ch. 93 known as the 
Lord Campbell’s Acts, Section 2 cor- 
responds to one of the provisions in 
the English Law Reform (Miscellane- 
ous Provisions) Act, 1934.” 


“The law on the point arising for 
decision may be summed up thus: 
Compulsory damages under Sec. 1-A 
of the Act for wrongful death must 
be limited strictly to the pecuniary 
loss to the beneficiaries and that under 
Section 2, the measure of damages is 


the economic loss sustained by the 
estate...... is 
12. It is well known that Fatal 


Accidents Act, 1855. enacts exception to 
the general rule actio personalis moritur 
cum persona which means, ‘a personal 
action dies with the person’. The 
damages claimable under the Fatal 
Accidents Act, as already shown, fall 
under two heads. Under Sec. 1-A of 
the Act, it is recoverable for the pecu- 
niary loss sustained by the dependants 
Specified therein while Sec. 2 enables 
recovery of economic loss to the estate 
of the deceased occasioned by the 
wrongful act, neglect or default result- 
ing in the fatal accident. It is also 
clear that the action for recovery of 
compensation both under Sections 1-A 
and 2 can be brought by the executor, 
administrator or representative of the 
deceased and that the same isa re- 


_covery of pecuniary 
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of 


-- the person specified in Sec. 1-A and/ 


or the estate of the deceased, as the 
case may be. 
13, The result which follows from 


this discussion is that where the claim- 
ant is a person specified in Section 
1-A for whose benefit a claim for re- 
loss under Sec- 
tion 1-A can be made, then there is 
no difficulty and damages under both 
the heads can be claimed and recover- 
ed. Where however, an action is 


. brought by a person who is the exe- 


cutor, administrator or representative 
of the deceased, but there jis in exis- 
tence no person specified in Section 
1-A for whose benefit pecuniary loss 
can be awarded thereunder, the ac- 
tion would lie for recovery only of 
the compensation claimed and recover- 
able under §. 2 of the Act, there be- 
ing no basis to make any award under 
5. 1-A. In other words such an action 
would not fail in its entirety simply 
because there is in existence no per- 
son specified in Sec. 1-A entitled to 
recover the pecuniary loss, if a claim 
for award of compensation under Sec- 
tion 2 for economic loss to the estate 
of the deceased is made out. Such an 
action for recovery of compensation 
under Section 2 alone would lie at 
the instance of the executor, admin- 
istrator or representative of the de- 
ceased, even though they are not 
amongst the relatives specified in Sec- 
tion 1-A. 


14, It is now necessary for us to 
refer to some decisions which appear 
to take a contrary view and which 
have been relied on recently ina 
single Bench decision of this Court in 
Bhagwatidin Gangadin v. Gheesalal 
Nathulal, 1980 MPLJ 95, Relying on 
those decisions the learned single 
Judge in Bhagwatidin’s case has come 
to the conclusion that a brother of 
the deceased in the absence of any 
relative specified in S, 1-A of the Fatal 
Accidents Act is entitled to claim com- 
pensation for pecuniary loss recover- 
able under Sec, 1-A. The reasoning of 
the learned single Judge is that Sec- 
tion 110-A of the Motor Vehicles Act 
is not merely procedural and it con- 
fers a substantive right on all the legal 
representatives of the deceased, it 
having the effect of overriding Section 
1-A of the Fatal Accidents Act. It has 
been held that the words ‘legal re- 
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presentatives’ used in Sec, 110-A of 
the Motor Vehicles Act must be con- 
strued as defined in Sec. 2 (11) of the 
Civil P. C. and since Sec. 110-A of the 
Motor Vehicles Act is a substantive 
provision conferring a right by itself 
to recover compensation, ll persons 
falling within the definition of ‘legal 
representatives’ of the deceased are en- 
titled to claim compensation for pecu- 
niary loss independent of Sec. 1-A of 
the Fatal Accidents Act. 


15. With the utmost respect we are 
of the opinion that the single Bench 
decision in Bhagwatidin’s case, (1980 
MPLJ 95) was reached by overlooking 
the full impact of the consistent view 
of this court including a Full Bench 
decision and also the Supreme Court 
decision in Smt. Shanti Misra’s case 
(AIR 1976 SC 237) (supra). The view 
that Section 110-A supersedes the pro- 
visions of the Fatal Accidents Act and 
by itself confers a substantive right 
which is not merely procedural, is in 
direct conflict with earlier decisions of 
this court of greater authority as well 
as the Supreme Court decision, We are, 
therefore, unable to accept the view 
expressed by the learned Single Judge 
in Bhagwatidin’s case. 


16. There is no difficulty in holding 
that the expression ‘legal representa- 
tives’ used in Section 110-A should be 
construed as defined in Section 2 (11) 
of the Civil P. C. as held in Bhagwati- 
din’s case, (1980 MPLJ 95). In fact that 
was said earlier also by a Division 
-Bench of this Court in Kasturi Lal v. 
Prabhakar, 1970 Acc CJ 1: (AIR 1971 
Madh Pra 145) which has been follow- 
ed in Bhagwatidin’s case. However the 
result thereof is not the same as 
reached in Bhagwatidin’s case, Con- 
struing the expression ‘legal represen- 
tatives’ used in Section 110-A of the 
Motor Vehicles Act as it is defined in 
Section 2 (11) of the Civil P. C. only 
means that any person falling within 
that definition is entitled to file the 
application for compensation to a 
Claims Tribunal under Section 110-A 
and nothing more. This cannot auto- 
matically mean that a person entitled to 
file an application for compensation 
under Section 110-A because of fall- 
ing within the definition of ‘legal re- 
presentatives’ is for that reason alone 
entitled to claim compensation for 
pecuniary loss to himself unless this 
provision be held further as the sole 
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repository of the substantive right for 


‘claiming compensation. In fact it was 


to overcome this difficulty that Sec- 
tion 110-A has been construed in 
Bhagwatidin’s case and the cases of 
other courts relied on therein as the 
provision conferring a substantive right 
superseding Sec. 1-A of the Fatal Acci- 


dents Act. This further conclusion 
reached in Bhagwatidin’s case that 
Section 110-A confers a substantive 


right superseding Sec. 1-A of the Fatal 
Accidents Act is, as already shown, 
contrary to the settled view of this 
Court and the view of the Supreme 
Court. l 


17. One of the cases relied on in 
Bhagwatidin’s case, (1980 MPLJ 95) is 
The Vanguard Insurance Co, Ltd. v. 
Ghallu Hanumantha Rao, 1975 Acc CJ 
344 (Andh Pra), Reading that decision 
as a whole inthe context in which it was 
given, we do not think that it takes a 
contrary view. In that case the claim 
was filed under Section 110-A of the 
Motor Vehicles Act initially by the 
mother of the deceased claiming pecu- 
niary loss to her amounting to - Rupees 
9,000 in addition to the claim for 
economic loss to the estate, That ' was, 
therefore, a claim for compensation 
both under Sections 1-A and 2 of the 
Fatal Accidents Act. The mother hav- 
ing died during the pendency of the 
claim, the claim of Rs. 9,000/- was 
given up and it was tried after sub- 
Stituting the brother, only for the 
claim falling under the second head. 
The Tribunal awarded compensation 
under the other head which fell under 
Sec. 2 of the Fatal Accidents Act. 
Against the award of the Tribunal one 
of the objections taken in appeal be~ 
fore the Andhra Pradesh High Court 
was that the brother of the deceased 
was not entitled to claim compensation 
since he was not a relative specified in 
Section 1-A of the Fatal Accidents 
Act, That objection was rejected and 
the Tribunal’s award of compensation 
under the second head as of economic 
loss to the estate was upheld, While 
doing so the Andhra Pradesh High 
Court expressly stated that the provi- 
sions contained in Sections 110-A to 


= 110-F of the Motor Vehicles Act only 


relate to procedure and have nothing 
to do with the substantive right of the 
parties which continue to be deter- 
mined under the Law of Torts, the 
Legal Representatives Suits Act and 
the Fatal Accidents Act, 
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The definition of ‘legal representa- 
tives’ contained in Sec. 2 (11) of the 
C. P, C. was relied on to construe the 
expression ‘legal representatives’ used 
in Section 110-A of the Motor Vehicles 
Act, but that was done only to uphold 
the brother’s right asa ‘legal represen- 
tative’ of the deceased to file a. claim 
under S. 110-A of the Motor Vehicles 
Act for recovery of compensation for 
economic loss to the estate of the de- 


ceased falling under Sec. 2 of the Fatal ` 


Accidents Act. As we read the deci- 
sion, there is nothing therein to show 
that the brother of-the deceased in the 
absence of any relative specified in 
Sec. 1-A of the Fatal Accidents Act 
was held entitled to recover compen- 
sation for pecuniary loss under Section 
1-A of the Fatal Accidents Act or 
under Sec. 110-A of the Motor Vehi- 
eles Act treating it as a provision 
conferring by itself a substantive right 
to claim compensation, In our opinion, 
this decision of the Andhra Pradesh 
High Court, as we read it, does not 
support the conclusion reached in Bhag- 
watidin’s case. 

18. A person falling within the 
ambit of the definition of ‘legal repre- 
sentative’ as defined in Sec. 2 (11), 
Civil P. C. is entitled to file the claim 
application under Sec. 110-A of the 
Motor Vehicles Act but not necessarily 
for his own benefit as already shown. 
In fact, clause (c) of sub-sec. (1) of 
Section 110-A of the Motor Vehicles 
Act shows that even a duly authorised 
agent is empowered to file such an ap- 
plication. This, however, does not 
. mean that the agent is a person who 
can claim compensation for himself 
treating Sec. 110-A as conferring a 
substantive right. 

19. The next case relied on by the 
learned single Judge in Bhagwatidin’s 
case, (1980 MPLJ 95) is Mohammad 
Habibullah v. K. Seethammal, AIR 
1967 Mad 123. It is sufficient for us to 
say that this decision of Madras High 
Court taking the contrary view was 
expressly dissented from by a Division 
Bench of this Court in Kamla Devi’s 
case, (AIR 1970 Madh Pra 168) (supra). 
We have already shown that the view 
taken by the Division Bench in Kamla 
Devi’s case was not only the same as 
taken by a Full Bench in Mangilal’s 
case, (AIR 1971 Madh Pra 5) but is 
also in accordance with the Supreme 
Court’s decision in New India Insur- 
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ance Co,. Ltd. v. Smt. Shanti Misra 
(AIR 1976 SC 237) (supra). Moreover, 
in Perumal v. G. Ellusamy Reddiar, 
1974 Acc CJ 182 the Madras High 
Court itself did not follow it. 

28. Another decision relied on in 
Bhagwatidin’s case, (1980 MPLJ 95) is 
Megjibhai Khimji Vira v. Chaturbhai 
Tallabhai, 1977 Acc CJ 253: (AIR 1977 
Guj 195) of Gujarat High Court. It is 
sufficient for us to say that the view 
taken by the Gujarat High Court is 
in direct conflict with the settled view 
of this court as also that of the Sup- 
reme Court in the aforesaid decision. 
It is significant that the Gujarat High 
Court preferred to follow the view 
taken by thé Madras, Delhi and Punjab 
High Courts in the cases referred 
therein, with all three of which a 
Division Bench of this Court differed 
in Kamla Devi’s case, (AIR 1970 Madh 
Pra 168). The Supreme Court decision 
in Smt, Shanti Misra’s case, (AIR 1976 
SC 237) (supra) was noticed by the 
Gujarat High Court, but the impact 
thereof was not properly appreciated 
and it was distinguished on the ground 
that the language of Section 110-A and 
Section 110-F of the Motor Vehicles 
Act were construed by the Supreme 
Court for the limited purpose of deter- 
mining the question of jurisdiction. 
With great respect we are unable 
to see how the clear language used in 
the Supreme Court decision is not in- 
consistent with the view of the Gujarat 
High Court. We respectfully express 
our inability to concur with the view 
taken by the Gujrat High Court in 
Megjibhai Khimji Vira’s case, the cases 
relied on therein and the view taken 
by the learned single Judge of this 
Court in Bhagwatidin’s case placing 
reliance thereon. We may also add that 
the view we are taking is in accord 


with the view of a Division Bench of 


the Kerala High Court in P. B. Kedar 
v. Thatchamma, AIR 1970 Ker 241. We 
are, therefore, constrained to say that 
the Single Bench decision of this Court 
in Bhagwatidin’s case reports in, Bhag- 
watidin Gangadin v, Gheesalal Nathu- 
lal, (1980 MPLJ 95) strongly relied on 
by the counsel for the respondents, 
cannot be upheld as correct, 

21. Our conclusion, therefore, is 
that the appellant who is the brother 
of the deceased is not a person entitl- 
ed to claim compensation for pecuniary 
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loss, if any, to him under Sec. 1-A of 
the Fatal Accidents Act. This being so, 
the further question whether he has 
suffered any pecuniary loss or not as 
a result of the death in a fatal acci- 
dent of deceased Ambadas is of no 
consequence. Moreover, the Tribunal 
has also held that he has not suffered 
any pecuniary loss as a result of the 
fatal accident and we find that  con- 
clusion is supported by the evidence, 
This is however not sufficient to dis- 
miss the entire claim, if a claim for 
economic loss to the estate under Sec- 
tion 2 of the Fatal Accidents Act has 
been made out. In our opinion, such 
a claim for award of compensation for 
economic loss to the estate of the de- 
ceased is made out in the’ present case 
and the appellant as brother of the 
deceased being a legal representative 
is, therefore, entitled to file the appli- 
eation under Sec. 110-A of the Motor 
Vehicles Act to recover the same for 
benefit of the estate. 


22. The only surviving question now 
is with regard to the quantum of 
compensation for economic loss to the 
estate of the deceased under Section 2 
of the Fatal Accidents Act, The evi- 
dence in the case is that the deceased 
was aged 40 years and was unmarried; 
he was earning Rs. 200/- per month 
out of which he was sending approxi- 
mately Rs. 100/- per month to the ap- 
pellant for expenses incurred in the 
management of the landed property 
owned by the deceased which was be- 
ing managed by the appellant. It is 
therefore, clear that the premature 
death of Ambadas in the fatal accident 
has deprived his estate of this benefit 
which would have been available till 
his retirement for augmenting the 
estate of the deceased. The compensa- 
tion awarded under this head has to 
be moderate and conventional. Taking 
into account the age of the deceased, 
his income and the money spared by 
him for augmenting his estate, a lump 
sum of Rs. 5,000/- under this 
would be appropriate compensation to 
award as economic loss to the estate, 
We direct accordingly. 


23. We have already held that the 
insurer (respondent No. 3 — New 
India Insurance Company) is not liable 
for payment of any compensation. This 
award is, therefore, made only against 
respondent No. 1 — Babulal Fouzdar 
and respondent No. 2 — Hariprasad 
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who are liable for its payment jointly 
and severally, 

24. Consequently, 
ceeds partly. The 


this appeal suc- 
claim is decreed 
jointly and severally against respon- 
dents Nos, 1 and 2 for recovery of 
Rs, 5,000/- only under Section 2 of the 
Fatal Accidents Act as the economie 
loss to the estate and the same shali 
form a part of the estate of the de- 
ceased Ambadas Appellant shall also 
get interest at the rate of 6 per cent 
per annum on this amount from the 
date of claim petition till payment. 
The appellant shall also get propor- 
tionate costs of both courts from re- 
spondents Nos, 1 and 2. Counsels’ fee 
Rs. 200/- if certified. Rest of the par- 
ties to bear their own costs. 

Appeal partly allowed, 
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of constructive res judicata — Objec- 
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of 1973, arising out of execution pro- 
ceedings. 


2. A mortgage was executed in the 
year 1926 of 8 annas share of Mahal I 
of mouza Dundi, including about 300 
acres of khudkasht lands, A decree for 
sale of the mortgaged property was 
obtained by the mortgagees in the 
year 1938, the total amount recover- 
able being Rs, 12,233/-. The judgment- 
debtors then moved the Debt Relief 
Court which scaled down the debt and 
made it payable in 19 instalments, the 
last instalment being payable some 
time in the year 1960. The judgment- 
debtors then committed default in pay- 
ment of the instalments. The decree- 
holder obtained a certificate from the 
Deputy Commissioner, Jabalpur, under 
Sec, 13 (3) of the C. P. and Berar 
Relief of Indebtedness Act, making the 
unpaid balance recoverable as under a 
final decree passed by the civil Court. 
This was some time in the year 1949. 


3. The first execution application 
was filed by the decree-holder in Dec. 
1949, which was dismissed as infructu- 
ous in 1951. The second execution ap- 
plication filed in Dec. 1954 was also 
dismissed after realisation of some 
amount. The third execution applica- 
tion was then filed by the decree-hol- 
der. Several objections were filed by 
the judgment-debtors and after rejec- 
tion of the same, 43-45 acres of khud- 
kasht lands, included in the mortgaged 
property, were sold by the executing 
Court on 18-10-1967 and were pur- 
chased by Jawahar Singh. 


4. After the auction sale held on 
18-10-1967, an application was made by 
the judgment-debtor on 28-10-1967 for 
setting aside the sale. This application 
was dismissed and the order of the 
executing Court rejecting the judg- 
ment-debtor’s application dated 28-10- 
1967 became final with the dismissal of 
the judgment-debtors’ second appeal 
(M.S. A. No. 5 of 1971) on 21-4-1971 
by this Court. 

5. In the meantime, the judgment- 
debtors filed another application on 
11-1-1971, more than three years after 
the auction sale for setting aside that 
Sale on the ground that it was void, the 
mortgage debt having stood discharged 
by virtue of the provisions of the 
M. P. Abolition of Proprietary Rights 


Act 1950, in accordance with which the 


only right of the mortgagee decree- 
holder was to claim compensation. This 
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application was rejected by the execut- 
ing Court on 31-7-1973. The executing 
Court held that such an objection was 
barred on the principle of constructive 
res judicata the same not having been 
raised earlier, when several objections 
were taken to the executability of the 
decree. It was also held that the 
scheme of Rules 89 to 92 of Order 21, 
Civil P. C., made it clear that no fur- 
ther objection to the sale was con- 
templated by the Court, which was not 
covered by Rules 89 to 91. On merits 
also, the objection was held to be 
without any merit. The executing 
Court further held that even the resi- 
duary Art, 137 of the Limitation Act 
provided for three years limitation and 
the objection being filed beyond the 
period of three years from the date of 
sale was time barred for this reason 
also. The judgment-debtor then filed 
an appeal to the District Court (Misc. 
Civil Appeal No. 8 of 1973) which was 
dismissed on 30-11-1973. The objection 
of the judgment-debtors was dismissed 
on merits and the principle of construc- 
tive res judicata was also held to be 
applicable. 


6. The judgment-debtors thereafter 
filed Misc. Second Appeal No. 307 of 
1973 in this Court which has been al- 
lowed by a learned single Judge of 
this Court. The objection has been up- 
held on merits and it has been further 
held that the principle of constructive 
res judicata has no application in the 
present case, the sale being a nullity 
because the decree had become incap- 
able of execution. It has been held that 
such an objection could be raised at 
any time when the decree was sought 
to be executed and, therefore there is 
no question of any limitation or ob- 
jection being barred by the rule of 
constructive res judicata. The judg- 
ment-debtors have, therefore, succeed- 
ed ultimately before the learned single 
Judge of this Court, The decree-holder 
and the auction-purchaser have there- 
after filed this Letters Patent Appeal. 


Gajraj Singh 


7. The first question is whether the 
principle of constructive res judicata is 
applicable to shut out the fresh ob- 
jection taken by the judgment-debtors 
in their application dated 11-1-1971 
after the sale was held on 18-10-1967, 
There is no dispute that this objection 
based on the provisions of the M. P. 
Abolition of Proprietary Rights Act, 
1950, could have been taken by the judg- 
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ment-debtors not only soon after the 
sale but much before the sale was 
held and even though the objection was 
available it was not raised in the seve~ 


ral objections filed prior and sub- 
sequent to the sale till it was taken 
for the first time in the judgment- 
debtors’ application filed more than 


three years after the sale on 11-1-1971, 
There is also no dispute that the prin- 
ciple of constructive res judicata is 
attracted in such a situation and that 
it applies also to execution proceedings. 
The only ground on which an attempt 
has been made by Shri Padhye, learn- 
ed counsel for the respondents, to 
avoid the applicability of the principle 
of constructive res judicata is the deci- 
sion in Kiran Singh v. Chaman Paswan, 
AIR 1954 SC 340 wherein it has been 
laid down that an objection to - the 
executability of a decree on the ground 
that it is a nullity, can be taken at 
any stage even at the stage of execu- 
tion and even in a collateral proceed- 
ing. In our opinion, the principle laid 
down in Kiran Singh’s case (supra) 
relied on by Shri Padhye, -is of no 
assistance to the judgment-debtors in 
the present case, 


The question before us is not whe- 
ther such an objection could be taken 
inthe execution proceeding, but the real 
question is whether such an objection 
could be permitted to be taken more 
than three years after the sale made by 
the executing Court, when no such ob- 
jection was taken while raising several 
objections at different stages prior and 
subsequent to the Court auction, Kiran 
Singh’s case (supra) can only assist the 
judgment-debtors to the extent that it 
enabled the judgment-debtors to raise 
such an objection during the execution 
proceedings. However, while raising 
Several objections taken from time to 
time, prior and subsequent to the sale, 
no such objection, even though avail- 
able, was taken by the judgment-deb~ 
tors. This being so, the effect of apply- 
ing the rule of constructive res judi- 
cata in the present case is not to shut 
out such an objection at the stage of 
execution or in a collateral proceed- 
ing, but only to restrain the judgment- 
debtors from reopening the execution 
ease, when after rejection of the judg- 
ment-debtors previous objection dated 
28-10-1967, by virtue of Order 21, Rule 
92, Civil P. C., the stage had reached 


for the executing Court to confirm the 
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Sale and make it absolute. The judg- 
ment-debtors’ attempt actually is to 
reopen the execution proceedings after 
they had reached the stage of Order 
21, Rule 92, In our opinion, refusal to 
permit the raising of any fresh objec- 
tion thereafter having the effect of re- 
opening the execution proceeding, does 
not amount to depriving the judgment- 
debtors of raising such an objection at 
the stage of execution proceedings: In 
our opinion,, Kiran Singh’s case (supra), 
relied on by Shri Padhye, has no ap“ 
plication to this case. 


8 As earlier stated, there is no dis= 
pute that the principle of res judicata 
applies to execution proceedings and 
also to subsequent stages of the same 
proceeding, It was held in Prem Lata 


v. Lakshman Prasad, AIR 1970 SC 
1525 that the judgment-debtor not 
raising any objection as to limitation 


in regard to execution of a decree was 
barred by the principle of res judicata 
from raising that objection ata later 
stage. The applicability of this prin- 
ciple to execution proceedings not be- 
Img in dispute, reference to any other 
authority is not necessary. 


9. It was also contended by learned 
for the respondents that the decree 
having become void or a nullity as the 
result of provisions of the Abolition 
Act, it could be ignored and did not 
require being set aside. For this reason, . 
it is argued that such an objection was 
not even required to be raised and a 
declaration could be obtained at any 
time that the sale was void. There is 
a basic fallacy in this argument as 
we shall presently show. Moreover, the 
contention itself concedes the need of 
a judicial determination to avoid the 
legal consequences of the decree and 
this is what was sought by the judg- 
ment-debtors and granted by the learn- 
ed single Judge. It means that the 
judgment-debtors’ opinion alone about 
the decree cannot avoid the effect and 
legal consequences thereof, till judicial 
determination is made that it is void. 
The judgment-debtors can only resort 
to a suitable remedy for obtaining such 
a judicial determination and only 
thereafter the decree can cease to be 
effective, This being so, the remedy 
resorted to has to be one prescribed 
by law and not one devised by the 
judgment-debtors of their ‘own liking. 
The need of such judicial adjudication 
to avert the consequences of a decree 
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considered to be void is a sufficient 
answer to the contention itself. 


10. Admittedly, the decree in the 
present case did not suffer from any 
infirmity when passed and even when 
it was sought to be executed prior to 
the Abolition Act. The argument is 
that it has become void due to the 
subsequent event of the Abolition Act 
coming into force, by virtue of some 
of the provisions therein. It is, there- 
fore, not even acase of invalidity 
attaching to the decree from its incep- 
tion or being apparent from its face, 
Ostensibly decree possesses all the 
characteristics of a valid decree passed 
by the competent authority which at 
least when passed was undoubtedly 
valid and executable. To hold that in 
such a case it is open to the judgment- 
debtors to ignore it at their option 
taking the view that it has become 
void due to any subsequent event and 
claim such a declaration in the execu- 
tion proceedings after the stage under 
Order 21, Rule 92, Civil P. C. has 
reached for making the sale absolute 
would amount to devising a procedure 
and furnishing remedy to the judg- 
ment-debtors not provided in law and 
abdication of the Court’s judicial func- 
tion in favour of the judgment-debtors, 
With respect, we are unable to sub- 
scribe to this view which is also not 
in consonance with the concept of 
nullity as understood in the recent 
decisions and in the writings of jurists, 


11. We may now refer to the con~ 
cept of nullity and the effect of a void 
act in the background of which such 
an argument has to be appreciated. It 
is sufficient to cite a recent decision 
of this Court in Union of India v. 
Central Government Industrial Tri- 
bunal cum Labour Court, 1979 MPLJ 
808 : (1980 
matter has been discussed at consider- 
able length, taking note of the recent 
trend with reference to the uptodate 
authorities on the point. Professor 
_Wade’s conclusions reached on a criti- 
cal study of the authorities, which are 
quoted with approval by the learned 
Chief Justice in this decision, include 
the following, namely:— 


"If not challenged in law, or if the 
Court will not grant a remedy under 
the usual rules, a void act may have 
the effect of a valid act, since it can- 
not be opposed. (83 Law Quarterly 
Review p. 526).” B 


Dayal Chand v. 


Lab IC 361) in which the 
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It is, therefore, obvious that in order 
to avoid the effect or consequences ofa -` 
decree which the judgment-debtors 
consider to be void, a remedy prescrib- 
ed by law has to be resorted to for 
getting it declared void or set aside 
and unless this is done, the effect of 
such a decree cannot be avoided. 

12. Prof. Wade, in his above article 
‘Unlawful Administrative Action; Void 
or voidable? 83 LQR 499 and 84 LQR 
95, in support of his conclusions has 
given certain reasons culled out from 
the authorities referred and some of 
them which are useful for our purpose 
are as under:— 


“It may be no more than a truism 
to point out, as in effect Lord Morris 
and Lord Radcliffe do, that words 
such as ‘void’ and ‘nullity’ are legally 
meaningless except in the context of 
an actual or assumed decision of a 
court. For the same could be said with 
truth about many legal terms. But it 
is an important truism for the present 
discussion, since a conclusion emerges; 
‘void’ and ‘voidable’ are in their present 
application indistinguishable in mean- 
ing, The reason is simply that 
no disputed act of a public au- 
thority can safely be treated as 
void in law unless the Court can be 
persuaded to condemn it. It makes no 


difference to call it a viodable act, for 


the situation remains the 


same,” 


exactly 


(pp. 515-516) 

“Where the authors of the void act 
are ‘in authority’,, their action prevails 
and produces all the legal consequences 
of valid action unless and until the 
aid of the law is successfully invoked 
to invalidate it.” (p, 517) 

“To say that an act ‘is automatically 
null and void without more ado’ and 
that there is no need for an order to 
quash it, if it means that an act can 
be invalidated without any recourse to 
a Court of Law, conflicts directly with 
the truths stated by Lord Morris, Lord 
Radcliffe and Kelsen.” (p. 524) 


13. There can, thus, be no doubt 
that even if the decree has become 
void as claimed by the judgment-deb- 
tors (about which we express no opin- 
ion), it would have its due effect en- 
tailing all consequences of a valid 
decree, there being no invalidity ap- 
pearing from its face, till it is declared 
void in a judicial determination ac- 
cording to one of the prescribed 
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remedies, This being so, objection to 
its executability on this ground was 
required to be raised by the judgment- 
debtors at the appropriate stage in the 
execution proceedings, Having unsuc- 
cessfuly raised several objections to 
the executability of the decree prior 
and subsequent to the sale in which 
no such objection was raised, the prin- 
ciple of constructive res judicata bars 
the raising of this objection later in 
that proceeding after the stage of 
O. 21, R. 92, C.P, C, had been reach- 
ed. 


14, Another decision which supports 
this conclusion is Union of India v. 
Om Prakash, AIR 1976 SC 1745. Their 
Lordships held therein that an objec- 
tion based on the ground of nullity is 
included within the words “or is other- 
wise invalid” used in cl. (c) of S. 30 
of the Arbitration Act, with the result 
that objections based on the ground of 
nullity have to be raised in accord- 
ance with S. 30 of the Arbitration Act 
within the prescribed period, It is 
settled after that decision that an ob- 
jection on the ground of nullity can- 
not be raised beyond the prescribed 
period of limitation for filing objec- 
tions under S. 30 of the Arbitration 


Act. The same reasoning applies to 
the present case. 
15. A contrary view which has 


found favour with the learned single 
Judge, will have the result that there 
would never be any finality attached 
to any proceeding whenever an objec- 
tion is sought to be raised on the 
ground of nullity and it will enable 
the objector to devise his own proce- 
dure independent of the remedies laid 
down by law. Kiran Singh’s case (AIR 
1954 SC 340) (supra), relied on by Shri 


Padhye, cannot be read as going to 
this extent. That decision only lays 
down that an objection based on the 


ground of nullity is available in any 
legal proceeding, where such an order 
is sought to be enforced, be it an 
execution proceeding or a collateral 
proceeding. Kiran Singh’s case has to 
be read along with the subsequent 
Supreme Court decisions, keeping in 
view the meaning and effect of nullity. 


16. As earlier stated, in the present 
case, the judgment-debtors are being 
shut out from raising such an objec- 
tion on the principle of constructive 
res judicata not during the execution 
proceeding, but at the end of it on the 
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ground that they having failed to raise 
this objection during the execution 
proceeding at the prescribed stage, 
they are barred from reopening the 
execution on this ground. With respect, 
we are unable to subscribe to the view 
taken by the learned single Judge on 
this point. 

17. In view of the above conclusion 
reached by us, there is no need to 
examine the merits of the judgment- 
debtors’ objection which is barred on 
the principles of constructive res judi- 
cata, as rightly held by the Executing 
Court and the First Appellate Court. 

18. I. A. No. 3506/76 has been filed 
by certain persons praying for being 
added as respondents to this appeal. 
They claim to be interested in the ulti- 
mate outcome of this appeal and for 
that reason they have applied for 
being impleaded. We do not find any 
ground to allow this application filed 


in the Letters Patent Appeal. How- 
ever, Shri J. K. Agnihotry, who ap- 
peared as their counsel and supported 
Shri Padhye, counsel for the re- 


spondents, was also heard on merits. 
19. Consequently, we allow this 
appeal, and set aside the order of the 
learned single Judge dated 19-3-1976 
passed in Misc. Second Appeal No. 307 
of 1973, and restore the order of the 
Executing Court, rejecting the judg- 
ment-debters’ objection. The appellants 
shall get their costs from the respon- 
aaa Counsel’s fee Rs. 200/-, if certi- 
Appeal allowed, 
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Where an application made by a per- 
son other than the judgment-debtor 
for restoration of possession under the 
old R. 101 was rejected a right to 
challenge the order by filing a suit 
under the old R. 103 continues to be 
operative even after coming into force 
of Amending Act by force of cls. (c) 
and (e) of S5. 6 of the General Clauses 
Act read with sub-s. (2) of S. 97 of 
the Civil P. C. (Amendment) Act. 

(Para 6) 

It is true that cl. (q) (ii) of sub-s. (2) 
of Sec. 97 of the amending Act is in 
terms restricted to a pending suit under 
the old R. 103 but from this alone it 
cannot be said that sub-s. (2) does not 
preserve the right to institute a suit 
under the old R. 103 if the suit had 
not been instituted before the com- 
mencement of the Amending Act. The 
specific savings made in cls. (a) to (zb) 
are “without prejudice to the genera- 
lity of the provisions of S. 6 of the 
General Clauses Act, 1897’, as is spe- 
cifically stated in the opening words of 
sub-s, (2) of S. 97, (Para 6) 

If the right to institute a suit under 
the old R. 103 had arisen before the 
commencement of the amending Act 
it would be preserved under S. 6 of 
the General Clauses Act read with 
sub-s. (2) of S. 97 even though it is 
not covered by cl. (q) of that sub-sec- 
tion. (Para 6) 

The new R. 103 does not confer any 
right of appeal in respect of orders 
made under the old R. 101 before the 
commencement of the amending Act, 
Therefore the suit instituted under 
the old R. 103 after the commence- 
ment of Amending Act is maintainable. 
(1964) 2 All ER 627 (HL); AIR 1970 SC 
2097; AIR 1960 SC 655 and AIR 1968 
SC 1336, Rel. on. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1970 SC 2097 6 
AIR 1968 Sc 1336 6 
(1964) 2 AN ER 627 (HL) 630, 631: 
15 P & CR 331, Mixanamis Chertsey 
Urban District Council v. Mixuam’s 
Properties Ltd. 6 
AIR 1960 SC 655 6 


S. C. Pandey, for Applicant; B. K. 
Pandey, for Respondents Nos, 1 to 53 
P. P. Naolekar, for Respondent No, 7, 

G. P. SINGH, J.:— The facts giving 
Tise to this revision are that the appli- 
cant obtained a money decree in Civil 
Suit No, 55-B of 1968 against the non= 
applicants Nos, 6 and 7 and, in execu~ 
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tion of the said decree, purchased in 
the auction sale Survey Nos, 577 and 
145. The non-applicants Nos. 1 to 5 
made an application under O. 21, 
R. 100, Civil P. C., that they were 
prior purchasers of the said lands for 
consideration and that they were enti- 
tled to be placed in possession. The 
application was dismissed by the Exe- 
cuting Court on 25th Jan. 1977 before 
the commencement of the Civil P. C. 
(Amendment) Act, 1976 which came 
into force on ist Feb. 1977. The non- 
applicants Nos. 1 to 5 then brought a 
suit under O. 21, R. 103 of the Code as 
it stood before the amendment for 
establishing their right to possession. 
This suit was filed on 10th March 1977. 
The applicant raised an objection to 
the maintainability of the suit in the 
light of the amendments introduced in 
the Code by the amending Act 1976. 
The objection was tried as a prelim- 
inary issue and was decided against the 
applicant on 17th Nov. 1978 by the 
Civil Judge, Class II, Sarangarh. It is 
against this order that this revision 
was filed. The revision came up for 
hearing before a learned single Judge 
(J. S. Verma, J.) who, having regard 
to the general importance of the ques- 
tion involved, directed that the revi- 
sion be referred to a larger Bench. 
This is how the revision has come up 
before us. 


2. To appreciate the question raised 
in this revision, it is first necessary to 
refer to the relevant provisions of the 
Code as it stood before its amendment 
by the amending Act, 1976. The mate- 
rial provisions are Rr. 100 to 103 of 
O, 21, which read as folows: 


*100, Dispossession by- decree-holder 
or purchaser. —— (1) Where any 
person other than the judgment-debtor 
is dispossessed of immovable property 
by the holder of a decree for the 
possession of such property or, where 
such property has been sold in execu- 
tion of a decree, by the purchaser 
thereof, he may make an application to 
the Court complaining of such dis- 
possession. 


(2) The Court shall fix a day for 
investigating the matter and shall 


summon the party against whom the 
application is made to appear and 
answer the same, 

101. Bona fide claimant to be re- 
stored to possession.—Where the Court 
is satisfied that the applican; was in 
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possession of the property on his own 
account or on account of some person 
other than the judgment-debtor, it 
Shall direct that the applicant be put 
into possession of the property. 


102. Rules not applicable to trans- 
feree lite pendente.—Nothing in Rr. 99 
to 101 shall apply to resistance or 
obstruction in execution of a decree for 
the possession of immovable property 
by a person to- whom the judgment- 
debtor has transferred the property 
after the institution of the suit in 
which the decree was passed or to the 
dispossession of any such person. 

103. Orders conclusive subject to 
regular suit. — Any party not being a 
judgment-debtor against whom an order 
is made under R, 98, R. 99 or R. 101 
may institute a suit to establish the 
right which he claims to the present 
possession of the property but, subject 
to the result of such suit (if any), the 
order shall be conclusive.” 


The relevant new rules after the 
amendment of the Code are Rr. 99 to 
103 of O. 21 and they are as under: 

“99. Dispossession by decree-holder 
or purchaser, — (1) Where any person 
other than the judgment-debtor is dis- 
possessed of immovable property by 
the holder of a decree for the posses- 
sion of such property, or where such 
property has been sold in execution of 
a decree by the purchaser thereof, he 
may make an application to the Court 
complaining of such dispossession. 

(2) Where any such application is 
made, the Court shall proceed to adju~ 
dicate upon the applicatioin in accord- 
ance with the provisions herein con~ 
tained. 

100. Order to be passed upon appli- 
cation complaining of dispossession. — 
Upon the determination of the ques- 
tions referred to in R. 101, the Court 
shall, in accordance with ‘such deter- 
mination, — 

(a) make an order allowing the 
application and directing that the appli- 
cant be put into the possession of the 
property or dismissing the application; 
or 

(b) pass such other order as, in the 
circumstances of the case, it may deem 
fit, 

101. Question to be determined. — 
All questions (including questions re- 
lating to right, title or interest in the 
property) arising between the parties to 
a proceeding on an application under 
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R. 97 or R.99 or their represen- 
tatives, and relevant to the adjudication 
of the application, shall be determined 
by the Court dealing with the appli- 
cation and not by a separate suit and 
for this purpose, the Court shall, not- 
withstanding anything to the contrary 
contained in any other law for the 
time being in force, be deemed to hava 
jurisdiction to decide such questions. 

102. Rules not applicable to trans- 
feree pendente lite, — Nothing in 
Rules 98 and 100 shall apply 
to resistance or obstruction in 
execution of a decree for posses- 
sion of immovable property by a per- 
son to whom the judgment-debtor has 
transferred the property after thea 
institution of the suit in which the 
decree was passed or to the disposses- 
sion of any such person. 

Explanation, — In this rule, 
fer” includes 
of law, 


103. Orders to be treated as de- 
crees, — Where any application has 
been adjudicated upon under Rule 98 
or Rule 100, the order made thereon 
shall have the same force and be sub- 
ject to the same conditions as to an 
appeal or otherwise as if it were a 
decree,” 


3 A perusal of the old and the 
new rules would go to show that under 
the old rules there was no specific 
power conferred on the Executing 
Court to finally decide the questions of 
right, title or interest in the property 
in dispute as is now conferred by the 
new R. 101. All that the Court was 
directed to determine under the old 
R. 101 was whether the applicant was 
in possession of the property on his 
own account or on account of some 
person other than the judgment-debtor 
and in case if was found that he was 
in bona fide possession on his own ac- 
count, the Court was required to direct 
that he be put into possession, Against 
an order made under the old R. 101 
whether the claim was allowed or dis- 
missed by the Executing Court no 
party had any right of appeal. The 
party aggrieved, however, had a right 
to file a suit conferred on him by the 
old R. 103 and subject to the result of 
the suit the order passed. under the 
old R. 101 was conclusive. The scheme 
of the new rules as disclosed by the 
new Rr. 101 and 103. is that the Exe- 
cuting Court itself has full jurisdiction 
to decide all questions of right, title 


“trans~ 
a transfer by operation 
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or interest in the property and. the 
order passed by the Executing Court 
has the force and effect and is subject 
to the same condition as to appeal as 
if it were a decree and a suit is not 
maintainable to challenge the order. 

4. The other provision to be taken 
notice of is S. 97 of the amending Act 
1976 which in so far as relevant reads 
as under: 

“97 (1) Any amendment made, or 
any provision inserted in the Principal 
Act by a State Legislature or a High 
Court before the commencement of this 
Act shall, except in so far as such 
amendment or provision is consistent 
with the provisions of the Principal 
Act as amended by this Act, stand 
repealed. 


(2) Notwithstanding that the provi- 
Sions of this Act have come into force 
or the repeal under sub-s. (1) has 
taken effect, and without prejudice to 
the generality of the provisions of S.6 
of the General Clauses Act, 1897, — 

x x x x 

(qa) the provisions of Rr. 31, 32, 
48-A, 57 to 59, 90 and 97 to 103 of 
O. 21 of the First Sch. as amended or, 
as the case may be, substituted or in- 
serted by S. 72 of this Act shall not 
apply to or affect — 

(i) any attachment subsisting imme- 
diately before the commencement of 
the said S. 72, or 

Gi) any suit instituted before such 
commencement under R, 63 aforesaid 
to establish right to attached property 
or under Rule 103 aforesaid to establish 
possession, or 

(iii) any proceeding to set aside the 
sale of any immovable property, 

and every such attachment, suit or 
proceeding shall be continued as if the 


said Section 72 had not come into 
force; 
x x x x x x x 


(3) Save as otherwise provided in 
sub-section (2), the provisions of the 
Principal Act, as amended by this Act, 
shall apply to every suit, proceeding, 
appeal or application, pending at the 
commencement of this Act or instituted 
or filed after such commencement, no- 
withstanding the fact that the right, or 


cause of action, in pursuance of which - 


Such suit, proceeding, appeal or appli- 
cation is instituted or filed, had been 
acquired or had accrued before such 
commencement,” 


Shesh Kumar v.: Keshbo 


M. P. 169 


5. The argument of the learned 
counsel for the applicant is that clause 
(q) (ii) of sub-section (2) of Sec. 97 
of the amending Act makes the provi- 
sions of the Code as amended inappli- 
cable only toa suit instituted before 
the commencement of the amending 
Act under the old Rule 103 and, there- 
fore, a suit instituted after commence- 
ment of the amending Act is not main- 
tainable as it is governed by the Code 
as amended. In this connection reference 
is made to sub-section (3) of Sec. 97 
which save as otherwise provided in 
sub-section (2) makes the provisions of 
the Principal Act as amended appli- 
cable to every suit, proceeding, appeal 
or application, pending at the com- 
mencement of the amending Act or 
instituted or filed thereafter, notwith- 
standing the fact that the right or cause 
of action in pursuance of which such 
suit, proceeding, appealor application is 
instituted or filed, had been acquired 
or had accrued before such commence- 
ment, The learned counsel further 
argues that the non-applicants Nos. 1 
to 5 instead of instituting the suit 
Should have filed an appeal under the 
new Rule 103 treating the order of the 
executing Court as a decree, 

6. It is true that clause -(q) (ii) of 
sub-section (2) of Section 97 of the 
Amending Act is in terms restricted to 
a pending suit under the old Rule 103, 
but, in our opinion, from this alone it 
cannot be held that sub-section (2) 
does not preserve the right to institute 
a suit under the old Rule 103 if the 
suit had not been instituted before the 
commencement of the Amending Act. 
The specific savings made in clauses 
(a) to (zb) are “without prejudice to 
the generality of the provisions of S.6 
of the General Clauses Act, 1897,” as 
is specifically stated in the opening 
words of sub-section (2) of Section 97. 
It is well settled that the enumeration 
of specific matters “without prejudice 
to the generality” of a particular pro- 
vision does not restrict the general ap- 
plication of that provision to the mat- 
ters enumerated because the words 
“without prejudice” have the effect of 
preserving the full effect of the general 
provision and also because the rule of 
ejusdem generis has no inverse appli- 
cation. See Chertsey Urban District 
Council v. Mixnam’s Properties Ltd. 
(1964) 2 All ER 627 (HL) pp. 630, 631, 
S. K. Singh v. V. V. Giri AIR 1970SC 
2097 at p. 2112; Therefore, ifthe right to 
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institute a suit under the old Rule 103 
had arisen before the commencement 
of the Amending Act it would be pre- 
served under Section 6 of the General 
Clauses Act read with sub-section (2) 
of Section 97 even though itis not 
covered by clause (q) of that sub-sec- 
tion. When the application made by the 
non-applicants Nos. 1 to 5 under the 
old Rule 100 was rejected under the 
old Rule 101, a right accrued to them 
to challenge the order rejecting their 
application under the old R. 103, This 
right and the remedy for giving effect 
to this right by filing a suit under the 
old Rule 103 continued to be operative 
by force of clauses (c) and (e) of Sec- 
tion 6 of the General Clauses Act read 
with sub-section (2) of Section 97 of 
the Amending Act. The argument of 
the learned counsel that sub-section (3) 
of Section 97 has the effect of taking 
away the right cannot also be accepted 
for the simple reason that this sub- 
section opens with the words “save as 
otherwise provided in sub-section (2)”. 
These words are not limited to the 
savings contained in clauses (a) to (zb) 
of sub-section (2), but also embrace the 
rights and remedies saved by the words 
“without prejudice to the generality of 
the provisions of Section 6 of the 


General Clauses Act, 1897” as they 
occur in that sub-section. Putting it 
differently the preservation of rights 
and remedies under Section 6 of the 


General Clauses Act is also an other- 
wise provision made by sub-section (2) 
which is saved by the opening words 
of sub-section (3). The learned counsel 
for the applicant submits that the 
non-applicants 1 to 5 should have 
filed an appeal under the new Rule 103 
read with sub-section (3) of Section 97 
of the Amending Act is also untenable. 
The new Rule 103 makes an adjudi- 
cation under the new Rule 100 equi- 
valent to a decree for the reason that 
the scope of enquiry is enlarged by the 
new Rule 101 and the executing Court 
has been given power to decide ques- 
tions relating to right, title and inter- 
est in the property concerned. The 
order which the non-applicants 1 to 5 
challenged in the suit in the instant 
case is an order made under the old 
Rule 101 when the scope of enquiry 
was limited. There is no provision in 
the Amending Act which enables us to 
read such an order as one made under 
the new Rule 100 so as to make it ap- 


pealable under the new Rule 103, which 
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is in terms applicable only to an order 
made under the new Rule 100. The 
general principle applicable to the right 
of appeal against an order is that it 
arises in accordance with the law ìn 
force at the time of institution of the 
legal proceeding in which the order is 
passed. However, if the right is enlarg- 
ed by a change in law before the pass- 
ing of the order the enlarged right can 
also be availed of. But if the change 
inlaw enlarging the right of appeal 
takes place after the passing of the 
order, the enlarged right cannot be 
availed of unless the change in law is 
clearly retrospective and in terms ap- 
plies to orders previously made. Moti 
Ram v. Suraj Bhan, AIR 1960 SC 655 


_ at p. 657; Keshavlal v. Mohanlal, AIR 


1968 SC 1336, These principles support 
the contention that the new Rule 103 
does not confer any right of appeal in 
respect of orders made under the old 
Rule 101 before the commencement of 
the Amending Act. Further, the appli- 
cation of the new Rule 103 to orders 
previously made under the old Rule 
101 would bring in another compti- 
cation. What would happen in those 
cases where the order under the old 
Rule 101 was made at sucha time 
that the period of limitation for filing 
an appeal had expired before the 
Amending Act came into force? The 
Amending Act does not provide for any 
extension of limitation for filing an 
appeal in such cases, It will thus lead 
to great hardship if the construction 
contended for by the learned counsel 
for. the applicant is accepted, for, in 
such cases, the person whose applica 
tion is dismissed under the old R. 101 
would neither be able to file a suit 
nor to go up in appeal. In our opinion, 
had it been intended that the benefit 
of the new Rule 103 should be given 
to an order previously made under 
the old Rule 101, the Amending Act 
would have said so specifically. The 
provision in the new Rule 101 that all 
questions including questions relating 
to right, title or interest in the pro- 
perty arising between the parties to a 
proceeding on an application under 
Rule 97 or Rule 99 shall be determin- 
ed by the Court dealing with the ap- 
plication and not by a separate suit has 
no application to an application 
made under the old Rule 100 
which had already been disposed of 
under the old Rule 101 before the 


commencement of the Amending Act. 
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The new Rule 101 can at best apply 
to pending applications or applications 
filed after the commencement of the 
Amending Act. For these reasons, we 
are of the opinion that the suit insti- 
tuted by the non-applicants 1 to 5 was 
competent under the old Rule 103. 
7. The revision is dismissed but 
without any order as to costs. 
Revision dismissed. 
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Premshankar and others, Appellants v. 
Taradevi and others, Respondents. 


First Appeal No. 31 of 1967, D/- 26-11- 
1979. 


{A) Hindu Law — Mitakshara School — 
Coparcenary property — Partition amongst 
sons — Widow-mother is entitled to share 
equal to that of son — Three sons and 
‘two widow-mothers — Each will get one- 
fifth share — Widow-mothers do not take 
as joint tenants with right of survivorship 
— On death of widow-mother property 
reverts back to heirs of her deceased 
husband. (Paras 10, 11) 


(B) Hindu Succession Act (1956), S. 14 
(1) and (2) — Partition deed — Widow- 
mother allotted share in coparcenary pro- 
perty (with limited estate) equal to that 
of son — Source of title is not partition 
deed but her right to get share in co- 
parcenary property for her maintenance 
— Case falls under S. 14 (1) and not Sec- 
tion 14 (2). AIR 1977 SC 1944 and 1967 
MPLJ 781, Followed, (Paras 15, 16) 


Cases Referred: Chronological Paras 
AIR 1977 SC 1944 13, 14, 15 
1967 MPLJ 781 . 16 
(1889) ILR 16 Cal 758 (PC) 15 


BAJPAI, J..— This first appeal at the 
instance of the defendants is directed 
against the judgment and decree passed 
by the Additional District Judge to the 
Court of First Additional District Judge, 
Indore, decreeing the entire claim of the 
plaintiffs for partition of certain items of 
immoveable property and also ‘for ac- 
counts of the income derived by the de- 
fendants from the property in suit. 

2. The facts giving rise to the suit 
out of which this appeal arises are as 
below and are more or less undisputed:— 

Mataprasad Pandey and his three sons 
Shankarprasad, Premshankar and Mano- 
harprasad formed a joint Hindu family. 
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The suit property was admittedly ances- 
tral. Mataprasad had two wives Kauw- 
Shalya Bai and Chhotibai. Mataprasad 
died in or about the year 1923, i.e., long 
before the coming into force of the Hindu 
Women’s Right to Property Act, 1937, 
leaving behind his two widows and the 
three sons. Thereafter, Shankarprasad, 
one of his sons, died in 1933 leaving be- 
hind his widow Ramdevi and three sons 
Ashok, Arvind and Ravindra, the plain- 
tiffs Nos. 2, 8 and 4. In the year 1939 a 
partition of the property of the joint 
Hindu family left behind by Mataprasad 
was effected in between Premshankar, 
Manoharprasad and the heirs of deceased 
Shankarprasad. In the said partition, each 
of the two widows of Mataprasad, viz., 
Kaushalyabai and Chhotibai, was also 
given a share equal to that of a son. The 
entire property was valued at Rs. 1,25,000 
and was distributed in five equal shares 
of Rs. 25,000 each. Thus, Kaushalyabai 
and Chhotibai each got one share equal 
to that of a son at the time of partition. 
Thereafter, in the year 1945, Manohar- 
prasad also died leaving behind him his 
widow Tara Devi alone as his only heir. 
Kaushalya Bai, one of the co-widows, 
also died in the year 1941. Thereafter, 
Chhotibai, the other widow died on 12th 
September 1964. She had, however, be- 
queathed her entire property in favour 
of defendant No. 1 Prem Shankar and his 
wife Smt. Savitri Devi, the defendant 
No. 5. 


3. One item of property which fell to 
the share of Kaushalyabai in partition 
comprising of a house bearing Municipal 
Registration No. 9 situated in Imli Bazar 
was, however, sold in October 1955 by 
the plaintiffs and defendants jointly and 
the sale proceeds were divided in be- 
tween them equally. 


4. The claim made by the plaintiffs 
for partition of various items of the pro- 
perties, which were held by Kaushalya- 
bai and also by Chhotibai, was based on 
the plea that since according to the spe- 
cific terms and conditions as incorporated 


in the registered deed of partition, the 
properties allotted to Kaushalyabai and 
Chhotibai, respectively, were with life 


interest only and on the death of Kau- 
shalyabai or Chhotibai, were to revert 
back to the three branches of the family, 
i.e., the three sons of Mataprasad, the 
plaintiffs were entitled to claim partition 
and accounts of income in respect of the 
properties as shown in Schedule A an- 
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nexed to the plaint. It was not disputed 
that the property shown in Schedule A 
comprised of various items which had 
been allotted to  Kaushalyabai and 
Chhotibai, respectively, at the time of 
partition, except the house situated at 
Imli Bazar was allotted to Kaushalyabai 
which had been already sold by the 
plaintiffs and the defendants and the sale 
proceeds had been admittedly apportion- 
ed equally by all the three branches. 


5. The stand taken by the defendants 
was that since Kaushalyabai and Chhoti- 
bai were co-widows, both of them to- 
gether got one share in the partition and 
being co-widows were holding the same 
as joint tenants and, therefore, on the 
death of Kaushalyabai which took place 
in the year 1941 the properties held by 
her devolved upon the surviving co- 
widow, i.e., Chhotibai, by the rule of 
survivorship which was applicable to 
them inter se. Chhotibai, thereafter, be- 
came the absolute owner of the entire 
property shown in Schedule A on the 
coming into force of the Hindu Succes- 
sion Act, 1956, in accordance with the 
provisions of Section 14 (1) of the said 
Act. In this background it was contended 
that since Chhotibai had already be- 
queathed her entire property in favour 
of defendants Nos. 1 and 5, the plaintiffs 
had no claim in the suit property and, 
therefore, could not get a decree either 
for partition or for accounts of the in- 
come from the said property, 


6. The learned Additional District 
Judge, however, rejected the contention 
of the defendants about the applicability 
of the rule of survivorship and held that 
since each of the two widows were indi- 
vidually given a share equal to that of 
a son at the time of partition with the 
restricted life interest, the properties 
held by Kaushalyabai at the time of her 
death reverted back to the heirs of her 
husabnd, i.e., the above-referred three 
branches, and did not devolve upon 
Chhotibai by survivorship. The learned 
Additional District Judge, therefore, held 
that the plaintiffs were entitled to claim 
partition of the properties left by Kau- 
shalyabai. The learned Judge of the trial 
Court further held that despite coming 
into force of Section 14 of the Hindu 
Succession Act, 1956, Chhotibai did not 
become the absolute owner for the rea- 
son that she got the properties by virtue 
of the deed of partition with restricted 
life interest alone and, as such,. her case 
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was governed bý the provisions of sub- 
section (2) of Section 14 and not by sub- 
section (1) of the said section. On this 
reasoning the learned Additional District 
Judge decreed the entire claim of the 
plaintiff for partition and accounts of in- 
come in respect of the properties men- 
tioned in Schedule A. 


7. The defendants being aggrieved by 
the aforesaid judgment and decree have 
preferred this appeal. Since the facts stat- 
ed above were more or less admitted, 
learned counsel for the appellants raised 
the following two contentions while as- 
sailing the judgment and decree impugn- 
ed. The first contention urged was that 
since Kaushalyabai and Chhotibai were 
co-widows, the rule of survivorship was 
applicable to them inter se and, as such, 
on the death of Kaushalyabai, all the 
properties which were given to her at 


the time of partition, devolved upon 
Chhotibai in the year 1941. The second 
contention put forth was that on the 


coming into force of the Hindu Succes- 
Sion Act, 1956, Chhotibai became the 
absolute owner of all the properties in- 
cluding those left by Kaushalyabai and 
Since she had made a will bequeathing 
all the properties owned by her in favour 
of defendants Nos. J and 5, the plaintiffs 
had no claim in the suit property and, as 
such, the view taken by the learned 
Additional District Judge that  sub-sec- 
tion (2) of Section 14 of the Hindu Suc- 


. cession Act, 1956, (hereinafter referred to 


as ‘the Act’), became applicable simply 
because the partition was effected by 
executing an instrument in the shape of 
a registered document of partition and 
the fact that the property was given to 
the widows with limited interest was 
mentioned in the said document, was 
erroneous in law as it was not a case of 
grant made for the first time. Actually 
the properties were allotted and given to 
the widows in satisfaction of their pre- 
existing right to get a share equal to that 
of a son at the time of partition. Thus, 
applying the rule of survivorship inter 
se in between the two widows and plac- 
ing reliance on the provisions of sub-sec- 
tion (1) of Section 14 of the Act, the ap- 
pellants claimed that the claim put up 
by the plaintiffs in the suit giving rise 
to this appeal was liable to be dismissed, 


8. As regards the first contention, an 
effort was made to persuade us to hold 
that actually one share was carved out 
of the property belonging to the joint 
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family at the time of partition for ensur- 
ing maintenance to the two widows and 
out of the same particular items were 
allotted to each of them for the sake of 
convenience and, therefore, all the items 
allotted to Kaushalyabai and Chhotibai 


were actually held by them as joint ten- 


ants with the incidents of survivorship. 
Shri Chaphekar, learned counsel appearing 
for the appellants, referred to Art. 43 of 
Mulla’s Hindu Law in the Chapter of 
Mitakshara Succession. A reference was 
made to the contents at page 112 of the 
14th Edition of the Book, wherein it had 
been said that when there are two or 
more widows succeeding as co-heirs to 
the estate of their deceased husband, they 
take as joint tenants with rights of sur- 
vivorship and equal beneficial enjoyment. 
In our opinion, this argument is appa- 
rently misconceived, and the provisions 
of Art. 43, as referred above, are neither 
relevant nor applicable to the present 
case, because it is not a case where two 
or more widows have succeeded as co- 
heirs to the estate of their deceased hus- 
band. The aforesaid provisions relate to 
the legal position about the law of in- 
heritance and succession. Undisputedly, 
Mataprasad had left behind him his three 
sons also. Thus, Kaushalyabai and 
Chhotibai, the widows of Mataprasad, 
were not the only heirs-left so as to at- 
tract the applicability of the aforesaid 
provisions relating to inheritance or suc~ 
cession. 


9. Similarly, the other contention that 
one share was carved out and was given 
to the two widows as joint tenants is 
also not borne out either from the legal 
position or from the contents of the deed 
of partition. At the time of partition, 
each of the widows was entitled to get 
a share equal to that of a son and that 
is why the entire property which was 
valued at Rs. 1,25,000 was divided into 
five equal shares of Rs. 25,000 each and 
allotted to the five claimants, i.e, the 
branches of the three sons and the two 
widows of Mataprasad. In such a case, 
there was no question of the widows 
Kaushalyabai and Chhotibai inheriting or 
succeeding to the property of their de- 
ceased husband as joint tenants with the 
incidence of survivorship. It was a case 
of allotment of one share equal to that 
of a son to each of them, of course, with 
limited life interest. The condition incor~ 
porated in the deed of partition that on 
the death of either Kaushalyabai or 


Chhotibai the properties held by them 
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would revert back to the three branches, 
Le, the sons of Mataprasad, was fully 
in consonance with the correct legal po- 
sition under the Shastric Hindu Law as 
was then in force, 


10. Learned counsel for the respon- 


‘dent-plaintiffs referred to Article 316 of 


Mulla’s Hindu Law at page 404 of the 
14th Edition of the Book dealing with 
the question of share of a widow-mother 
at the time of partition. Actually speak- 
ing, this is the Article relevant for the 
purposes of the present case. It was right- 
ly pointed out that Illustration (c) ap- 
pended to Art. 316 discloses the nature 
of shares which a widow-mother gets at 
the time of partition. From the said Illus- 
tration and the context of Art. 316 it 
is apparent that if ‘A’ dies leaving two 
widows B and C, and two sons D and E 
by B, and the widow C having no son, 
the property left behind by A will be 
divided into four parts, there being two 
widows and two sons, and each widow 
will take one-fourth and each son will 
also take one-fourth. Thus, there is no 
basis for the contention that if there are 
more than one widow, all the widows to- 
gether would get one share equal to that 
of a son and would hold the said share 
as joint tenants with the incidence of 
Survivorship, In this connection, the 
Illustration appended to Article 317 re- 
lating to the share of a grandmother also 
makes it clear that when A has a son 
B, a mother M, and two wives W and W1, 
and B sues A for partition, then under 
the Mitakshara law, M would not be en- 
titled to a share and each of the other 
persons, i.e., the son B and the two 
wives W and W1, would take 1/4th share. 
Thus it is apparent that the provisions 
of Art. 43, as pointed out by the learned 
counsel for the appellants, relate to the 
question of succession by two co-widows 
in the absence of male heirs to the pro- 
perty of their deceased husband, and in 
that case they may succeed as joint ten- 
ants with the incidence of survivorship. 
But the situation is quite different when 
a partition is effected amongst the sons 
governed by the Mitakshara law and the 
widow mother, or if there be more than 
one, all such mothers, and their father 
having left behind more than one widow, 
these widow mothers would independent- 
ly get.one share equal to that of a son. 
The aforesaid illustrations are in’ full 
consonance with the comments contain- 
ed in Smriti Chandrika Chapter II Slok 


268 as reproduced below:— ~~ | 
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‘saute Afai ad gta fa 
TAT | 
araar sfafeanedfaagear adt gaha: 
fours fam gaisrraaaia gamad: | 
eafaa 
(Underlining is ours). 
The expression ENI paari qaiqandata 
atfecay | makes it clear that whenever 


‘\their is a partition amongst the sons the 
widow-mother would get a share equal 
to that of a son in the coparcenary pro- 
perty. 

11. The contents of the deed of parti- 
tion; therefore, cannot be construed in 
the manner as suggested by Shri Chaphe- 
kar. Actually speaking, the parties had 
also accordingly understood and acted 
upon the terms and conditions by accept- 
ing the position that after the death of 
Kaushalyabai, the properties left by her 
would not devolve upon Chhotibai by the 
rule of survivorship but would revert 
back to the heirs of her deceased hus- 
band. This is fully indicated by the un- 
disputed fact and circumstance that after 
the death of Kaushalyabai one of the 
houses held by her, situated at Imli 
Bazar, was sold jointly by all the three 
branches and the sale proceeds were 
equally divided amongst them. 


12. The other circumstance relevant 
is that earlier there was an occasion for 
Chhotibai to institute a suit for recovery 
of arrears of rent for the period after 
the death of Kaushalyabai. The other 
members of the family were liable to 
pay rent according to the terms of the 
partition deed because half of the house 
occupied by them was allotted to 
Chhotibai and the remaining -half to 
Kaushalyabai. Chhotibai in the aforesaid 
suit, undisputedly, claimed arrears of 
rent only in respect of her own share, 
i.e. at the rate of Rs. 20 per month, and 
no claim was made in respect of the 
share of Kaushalyabai. It is true that the 
aforesaid acts and omissions on the part 
of Chhotibai or of the present defendants 
may not alter the actual legal position 
and had there been any such legal right 
accruing to them it might not have been 
possible to stop or deprive them of such 


a right merely on the grounds of the 
aforesaid acts and omissions. We have 
referred to these circumstances while 


construing the contents of the deed of 
partition in the context of the contention 
raised by the defendants that only one 
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share was allotted to both the co-widows 
and they took it as joint tenants. Thus, 
the contention that Kaushalyabai and 


Chhotibai, the widows, got only one share ~ 


and that they took it as joint tenants is 
neither borne out from the contents of 
the deed of partition nor from the actual 
legal position applicable to the case. 
Therefore, according to the correct legal 
and factual position there is no scope to 
uphold the contention that the two 
widows got the suit properties as joint 
tenants with the incidence of ,survivor- 
ship. Consequently, the trial Court was 
right in rejecting the contention raised 
by the defendants. 

13. As regards the second contention, 
however, we are of the opinion that in 
view of the recent decision of the Sup- 
reme Court in the case of V. Tulasamma 
v. Sesha Reddi (AIR 1977 SC 1944) settl- 
ing the controversy about the applicabi- 
lity of sub-section (1) of Section 14 of 
the Act even in cases where certain pro- 
perty was allotted by virtue of a deed, 
decree or award in satisfaction ‘of a pre- 
existing right, Chhotibai did become an 
absolute owner-of the properties which 
were allotted to her at the time of parti- 
tion. After the coming into force of the 
Act, she having become the absolute 
owner of the same, was fully competent 
to make a bequest in favour of defen- 
dants Nos. 1 and 5. Since the will has 
been found to be genuine and duly prov- 
ed and the same has also been validly 
executed and these findings have not 
been challenged at this stage before us, 
the plaintiffs have no right, title or in- 
terest in the properties which were allot- 
ted to Chhotibai at the time of partition 
and of which she was possessed on the 
date of coming into force of the Act. 
Since she was competent to make a will 
in respect of the properties shown there- 
in as an absolute owner, the defendants 
Nos. 1 and 5 got the same by virtue of 
the will and the plaintiffs cannot claim 
any right, title or interest in the same. 


14, Shri Sanghi, learned counsel ap- 
pearing for the  plaintiff-respondents, 
however, contended that the decision of 
the Supreme Court in V. Tulasamma’s 
case (supra) did not come in way of the 
plaintiffs. The argument put forth by him 
was that the allotment of certain pro- 
perties to Chhotibai or Kaushalyabai was 
not towards their claim for maintenance, 
which, no doubt, could be said to be a 
pre-existing right, but was given for the 
reason that according to the old Shastric 
Hindu Law, the widow was also entitled 
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to a share equal to that of a son, if any, 
partition was effected by the sons. Thus, 
the effort made by the learned counsel 
; was that the right of maintenance and 
allotment of certain properties in lieu 
of the same was quite distinct from the 
allotment of a share equal to that of a 
son, if any, partition was effected. Ac- 
cording to Shri Sanghi, the claim of main- 
tenance was definitely a pre-existing 
right which was not dependent upon the 
contingency of the actual partition 
amongst the sons, but the same was not 
the position in respect of a claim for a 
Share equal to that of a son at the time 
of partition. Shri Sanghi contended that 
such a right could not be treated as a 
pre-existing right because according to 
the old Shastric Hindu Law, the widow 
could not compel the sons to effect a 
partition and give her a share. She could 
get a share only when a partition was 
effected, and thus she had nothing by 
way of right. Such an entitlement was 
not under any pre-existing right inas- 
much as it was dependent upon the hap- 
pening of certain event, i. e., the parti- 
tion amongst the sons. The learned coun- 
sel, therefore, contended that the ratio 
of V. Tulasamma’s case (supra) was not 
applicable and in the present case in 
which whatever the widows got was by 
virtue of the deed of partition and that 
the allotment of certain properties was 
made for the first time with restricted 
estate and, accordingly, sub-section (2) 
of S. 14 of the Act came into play and 
the provisions of sub-sec, (1) of the said 


- section did not apply. 


15. In our opinion, the aforesaid con- 
tention is misconceived. The provisions 
under the old Shastric Hindu Law en- 
suring a share equal to that of a son to 
the widow-mother at the time of parti- 
tion was really in lieu of her right of 
maintenance. It is true that so long as 
there was no partition, the female mem- 
bers had only a right of maintenance and 
the same happened to be a charge on 
the property of the joint family. Once 
the status of the joint family was intend- 
ed to be brought to an end by effecting a 
partition, a provision was made for giv- 
ing a share to the female heirs, of course, 
with life interest at the time of partition. 
It was thus really in lieu of maintenance 
for which the estate of the joint family 
was liable. This was the view taken by 
the Privy Council in Hemangini Dasi v. 
Kedar Nath ((1889) ILR 16 Cal 758). 
These observations have been referred in 
para 23 and relied in V. Tulasamma’s case 
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(AIR 1977 SC 1944) (supra). In para 4 of 
the judgment in Tulasamma’s case 
(supra) it has been specifically laid down 
that— 


“Where, however, property is acquired 
by a Hindu female at a partition or in 
lieu of right of maintenance, it is in 
virtue of a pre-existing right and such an 
acquisition would not be within the scope 
and ambit of sub-section (2), even if the 
instrument, decree, order or award allot- 
ting the property prescribes a restricted 
estate in the property.” 


16. These observations give a com- 
plete answer to the contention raised on 
behalf of the respondent-plaintiffs. Thus. 
the source of title of the widows in re- 
spect of the suit property was not the 
deed of partition but their right to get a 
share in the coparcenary property. Simi- 
lar was the view taken by a Division 
Bench of this Court in the case of Nar- 
singhdas v. Commissioner of Wealth Tax, 
M. P. (1967 MPLJ 781) (para 10). We, 
therefore, hold that the present case was 
governed by the provisions of sub-~sec- 
tion (l) of Section 14 of the Act, and, 
accordingly, Chhotibai became the abso- 
lute owner of those properties which she 
had obtained in the partition and. of 
which she was possessed at the time of 
making the will and at the time of her 
death. Since she became the absolute 
owner of those properties she was com- 
petent to make a will in favour of defen- 
dant No. 1 Premshankar and his wife de- 
fendant No. 5 Smt. Savitridevi. The de- 
fendants had, accordingly, become the 
owners of the same to exclusion of the 
plaintiffs. 


17. The result, therefore, is that this 
appeal deserves to be partly allowed. 
The claim of the plaintiffs for partition 
and accounts of income deserves to be 
decreed only in respect of those items of 
properties which were allotted to Kau- 
shalyabai, Since out of the same, one 
item, i.e., the house situated in Imli 
Bazar, had already been disposed of by 
all the parties and the sale proceeds also 
having been shared equally amongst 
them, the partition shall be effected only 
in respect of the remaining two items, 
i, €., the half share in house No. 14 situat- 
ed at Kishanpura and the plot No. 11 
situate in Moti Tabela. The claim of the 
plaintiffs in respect of the properties held 
by Chhotibai, i. e., the half interest in 
house No. 14 situate at Kishanpura, 
house No. 25 at Kishanpura and house 
No, 1 situate at Tukoganj, is dismissed. 
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The suit of the plaintiffs is, accordingly, 
partly decreed. In view of the partial 
success, it would be just and proper to 
direct that the parties will bear their own 
costs throughout. Thus, the preliminary 
decree made by the trial Court stands as 
modified to the extent indicated above. 
Appeal partly allowed. 
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Samirmal and another, Petitioners v. 
State of M. P. and others, Respondents. 

Misc, Petn. No. 84 of 1979, D/- 19-11- 
1979. l 

Land Acquisition Act (1894), Ss. 4 (1) 
and 5-A — Notification under S. 4 (1) — 
Contents of — Description of land — 
Notification stating that land from village 
Jaora is required — Said village having 
several wards and mohollas —— Held, land 
was not described with sufficient preci- 
sion — Fact that S. 5-A was dispensed 
with cannot exonerate government from 
describing land with sufficient precision 
and publication of substance of notifica- 
tion in the locality. 


The mention of the locality in a parti- 
cular case may depend upon the circum- 
stances of that case as the purpose of the 
notification is to give an intimation to 
the people concerned that their lands 
may be acquired and if they want to, they 
may raise their objections to the propos- 
ed acquisition. It could not be said that 
‘Jaora’ is one of those small villages 
where mention of the name of the vil- 
lage is sufficient. This town has a muni- 
cipality and it has not been disputed that 
it consists of separate wards having their 
names and apparently, therefore, the 
mere mention of “Jaora” in the notifica- 
tion under S. 4 could not be said to be 
sufficient compliance with the provisions 
contained in S. 4 of the Act, AIR 1963 SC 
151, Rel. on. (Para 17) 


In spite of the fact that S. 17 (4) is 
made applicable and S. 5-A has been dis- 
pensed with S. 4 (1) is mandatory and it 
has to be complied with. In view of this 
it could not be said that when §. 5-A has 
been dispensed with compliance with 
Section 4 (1) is not necessary. In the pre- 
sent case S. 4 (1) has not been complied 
with on both the grounds: that in the 
notification published in the gazette the 
locality is not mentioned; and the sub- 
stance of the notification was not pro- 
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perly published by the Collector in the 
locality. AIR 1979 SC 1713 and AIR 1976 


Madh Pra 76 (FB), Rel. on. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1713 18 
AIR 1977 SC 183 11 
AIR 1976 Madh Pra 76: 1976 Jab LJ 253 

(FB) 12, 14, 16 
AIR 1973 SC 552 11, 19 
AIR 1973 SC 1150 11 
AIR 1973 SC 2361 11 
1973 MPLJ 18 12, 14, 15 
AIR 1967 SC 1074 11 
AIR 1966 SC 1593 13 
ATR 1963 SC 151 18 


S. D. Sanghi, for Petitioners; K. L. 
Goyal, for Respondents. 

OZA, J.:— This petition has been filed 
by the petitioners challenging a notifica- 
tion issued on 4th March 1978 under 
Section 4 (1) of the Land Acquisition Act, 
1894 and further proceedings in the mat- 
ter and a direction is sought quashing the 
notification and further proceedings. 

2. According to the petitioners they 
are the bhumiswamis of agricultural land 
situated at New Hospital Road, Jaora, 
district Ratlam, described below: 


Rt o rA A A A A a 4 fl 
Khasra No, Area in Hectares, Land Revenue. 


904 0.189 1 
905 0.025 J Rs. 59.14 paise. 
906 0.822 





It is alleged that the petitioners purchas- 
ed the said lands in the year 1974 and 
developed it into a modern irrigated 
farm. The petitioners also keep she-buffa- 
loes on this farm and intend to develop . 
a modern dairy farm. i 


3. It is alleged that the respondent 
No. 1 on 4-3-1978 issued a notification 
No. 8/11/78/Sa.1/VII under Section 4 (1) 
of the Land Acquisition Act, 1894 (here- 
inafter referred to as “the Act”) and this 
was published in the Madhya Pradesh 
State Gazette dated 16-6-1978 Part I at 
page 446. In this notification it was stated 
that land measuring 0.809 hectares in 
village Jaora was required or likely to 
be required for the public purpose men- 
tioned in the schedule “expansion of 
capacity of telephone exchange”. It was 
further stated in this notification that 
provisions of Section 5A of the Act would 
not apply in respect of this land as in the 
opinion of the State Government the 
provisions of Section 17 (1) of the Act ap- ` 
plied to it. 

4. It is alleged by the petitioners that 
Jaora is a town with a population of 
nearly 50,000 and the entire town is di- 
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vided into 22 municipal wards and each 
and every ward has 5 to 7 mohollas in 
it. There are thus about 110 mohollas in 
the town and each moholla is a compact 
unit having acquired a separate name 
and is known by that name and is a 
separate locality. According to the peti- 
tioners the land of the petitioners is 
situated in a locality known as New Hos- 
pital Road (formerly Pahadia Road) and 
in the notification Annexure A, referred 
to above, the locality where the land is 
required is not specified. It was only 
stated that land from village Jaora is 
required. Apparently, village Jaora is 
Situated in district Ratlam and according 
to the petitioners this much of the de- 
scription of the locality was not suff- 
cient to enable them to know as to whe- 
ther it was their land which may be re- 
quired for acquisition or any portion of 
their land; and therefore, it did not enable 
them to file an objection against the 
proposed acquisition. 


ð. It is further alleged that Section 4 
of the Act requires that after a notifica- 
tion is published in the official gazette 
the Collector shall cause a public notice 
ofthe substance of such notification to be 
given at convenient places in the locality 
concerned and it is further alleged 
that the State Government has also made 
rules in this connection under Section 55 
of the Act and Rule 1 of these rules pro- 
vides that immediately after publication 
of the notification under Section 4 (1) of 
the Act the Collector shall as required 
by Section 4 (1) issue a notice stating 
that the land is needed or likely to be 
needed for the public purpose and all 
persons interested in the land would 
lodge within thirty days in writing a 
statement of their objections, if any, to 
the proposed acquisition, And it is fur- 
ther required that such notice should be 
published at a convenient place in the 
locality concerned and copies of the 
notice shall be fixed up in the office of 
the Collector and in the nearest police 
Station. It is alleged by the petitioners 
that all the requirements of this provi- 
sion are mandatory. 


6. According to the petitioners, the 
substance of the said notification publish- 
ed in the gazette was given on 2-8-1978 
under Section 4 (1) of the Act and a 
copy of the substance was published and 
the panchanama prepared on 2-8-1978 
for the publication thereof has been filed 
by the petitioner. This notice issued by 
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the Collector shows that persons concern- 
ed are called upon to file their objections 
on or before “27th July 1978” whereas 
this notice itself was issued on 2nd Au- 
gust 1978. It is also alleged that copies of 
the substance of the notification were not 
put up at the convenient places in the 
locality. 

7. It is further alleged that on 24-6- 
1978, even before the publication of the 
substance of the notification under Sec- 
tion 4 (1) of the Act the respondent No. 
1 issued another notification under Sec- 
tion 6 of the Act declaring that 0.809 hec- 
tares area of the said land belonging to 
the petitioners was required for public 
purpose, namely, expansion of the capa- 
city of telephone exchange and this noti- 
fication was published in the Madhya 
Pradesh State Gazette dated 14-7-1978. 


8. It is further alleged that on 1-8- 
1978 a notice under Section 9 (2) of the 
Act was issued to the petitioners requir- 
ing them to appear on 17-8-1978 before 
respondent No. 2 and to file their claim 
for compensation in respect of the said 
land. According to the petitioners they 
came to know about the acquisition pro- 
ceedings about their land for the first 
time on 2-8-1978 when they saw a copy 
of Annexure ‘B’ lying near their land and 
they immediately lodged their protest 
against the proposed acquisition by send- 
ing a telegram to respondent No. 2. The 
notice issued on 1-8-1978 was served on 
the petitioners on 4-8-1978 and on 16-8- 
1978 the petitioners appeared before the 
respondent No. 2 and inspected the file 
of this land acquisition case. On 17-8- 
1978 they engaged a counsel and sought 
time to file their objections to acquisition. 
On 31-8-1978 the counsel for the peti- 
tioners raised various objections to the 
Said acquisition and ultimately the peti-. 
tioners were heard on 31-3-1979 and the 
case was posted for orders on 11-4-1979. 


9. It is further alleged by the peti- 
tioners that under orders dated 24-3-1979 
by respondent No. 2 a warrant of posses- 
Sion in respect of the part of the said 
land was issued and in execution of that 
warrant the process server came on the 
land on 28-3-1979 and prepared a 
panchanama. In this panchanama it is 
stated that possession has been delivered 
of 0.809 hectares to Shri S. G. Jain, Junior 
Engineer Telegraph, Ratlam and Shri 
G. L. Rathod, Telephone Inspector, Jaora. 
It is alleged by the petitioners that the 
notification issued under Section 4 of the 
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Act is illegal as it is not in accordance 
with law because it does not specify the 
locality where the land is needed for ac- 
quisition and it is further stated that ail 
further proceedings including the pancha- 
nama about delivery of possession are 
illegal and bad and the petitioners seek 
the quashing of these proceedings also. 

10. The facts have not been disputed 
in the return. What is contended is that 
although Jaora may be a big town, but 
the mention of the locality as “Jaora” is 
enough. It is further contended that peti- 
tioner No. 1 had sufficient knowledge 
about the proposed acquisition. 

11. It was contended by learned coun- 
sel for the petitioners that Section 4 of 
the Act requires that whenever the Gov- 
ernment is satisfied that land in any 
locality is needed a notification to that 
effect shall be published in the official 
gazette. It was contended that the pur- 
pose of this notification, and what has 
further been provided in sub-section (1) 
Of Section 4, goes to show, is that any 
person in that locality may raise objec- 
tions to this acquisition if he 
wants to do so. And such objec- 
tions have to be considered and disposed 
of. It was contended by learned counsel, 
therefore, that the mention of the loca- 
lity in the notification is to indicate to 
the persons concerned as to where the 
land is required for acquisition so that 
it may be possible for the persons con- 
cerned to file any objections. Admittedly, 
according to the petitioners, in the pre- 
sent case the only thing mentioned in the 
notification was “Jaora” and as it is not 
disputed that Jaora although for revenue 
purposes is recorded as a village, but is 
a big town consisting of a number of 
wards which have their own names and 
a population of about 50,000. It was, 
therefore, contended that this notification 
issued under Section 4 (1) dated 4-3-1978 
does not indicate the locality where the 
land was needed for acquisition so that 
persons concerned may raise objections 
to such acquisition. Learned counsel for 
the petitioners in support of his conten- 
tions placed reliance on the decisions re~ 
ported in Khub Chand v. State of Rajas- 
than, AIR 1967 SC 1074; Narinderjit 
Singh v. State of U. P., AIR 1973 SC 552; 
Munshi Singh v. Union of India, AIR 
1973 SC 1150; State of Mysore v. Abdul 
Razak Sahib, AIR 1973 SC 2361 and 
Narayan Govind v. State of Maharashtra, 
AIR 1977 SC 183. 

12. The learned Additional Govern- 
ment Advocate appearing for State, on 
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the other hand, contended that the deci- 
Sion reported in Christian Fellowship 
(Hospital), Rajnandgaon v. State of Ma- 
dhya Pradesh, 1973 MPLJ 18 and the Full 
Bench decision in Hajari v. State of M. P., 
1976 Jab LJ 253: (AIR 1976 Madh Pra 
76) clearly lay down that where a vil- 
lage is specified in a notification under 
Section 4 (1) it is sufficient and the noti- 
fication will be held to be valid. 


13. In State of Madhya Pradesh v, 
Vishnu Prasad, AIR 1966 SC 1593 it has 
been observed,— 


“The notification under S. 4 (1) thus 

informs the public that land is required 
or would be required in a particular 
locality and thereafter the members of 
the public owning land in that locality 
have to make objection under S. 5-A; 
the Government then makes up its mind 
as to what particular land in that local- 
ity is required and makes a declaration 
under S. 6.” 
It is, therefore, clear that the purpose of 
Section 4 (1) of the Act is to give notice 
to the owners of properties in a locality 
that land may be required for acquisi- 
tion. 

14. The Full Bench decision (1976 Jab 
LJ 253): (AIR 1976 Madh Pra 76), on 
which reliance has been placed by the 
learned Additional Government Advo- 
cate, following the decision in 1973 MPLJ 
18 (supra) quoted with approval the 
passage,— 

“If the locality is a reasonably small 
one, like that of a village, the naming of 
such village as a ‘locality’ is a sufficient 
compliance of Section 4 (1). But this 
does not necessarily imply that the nam- 
ing of a city like Bhopal, would amount 
to a specification of a locality within the 
meaning of the section. It all, therefore, 
depends on the nature of the locality 
where the land is situate in each particu- 
lar case. The answer to the first question 
therefore, must be that village is a ‘loca- 
lity’ within the meaning of Section 4 (1) 
of the Act, having regard to the small- 
ness of the area involved. The naming 
of a village as a locality in a notification 
issued under that section, therefore, does 
not render it invalid in any manner.” 
and it appears that as observed by their 
Lordships, 


“This takes us now to the meaning of 
the word ‘locality’ occurring in Sec. 4 (1). 
In Christian Fellowship (Hospital), Raja- 
nandgaon v. State of M. P. (1973 MPLJ 
18) (supra) the conclusion reached on this 
point is quoted in Para 6 above in sube 
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stance the conclusion is that a village is 
a locality having regard to its smallness. 
This conclusion was reached after refer- 
ring to the meaning of the word ‘locality’ 
given in the ordinary and legal diction- 
aries. The several meanings as well as 
the setting in which the word ‘locality’ 
eccurs indicate that this is substantially 
the correct meaning. ‘Locality’ is a place 
with an area which is reasonably small 
and compact so that it has come to exist 
and be treated as one unit, a reference to 
which sufficiently identifies the area and 
the persons therein. Ordinarily, the unit 
has acquired a name by which it is re- 
ferred and understood.” 

the view in this case was accepted. 


15. In 1973 MPLJ 18 (supra) the learn- 
ed single Judge of this Court was deal- 
ing with a question which arose on ac- 
count of a conflict in two Division Bench 
decisions as is clear from,— 


“At the time when the reference was 
made, there was a conflict of opinion pre- 
valent in this Court, regarding the actual 
requirements of that section. One was 
the view taken by Srivastava and Tare, 
JJ., in Iftikhar Ahmed v. State of Ma- 
dhya Pradesh laying down that the fail- 
ure of the Government to specify the 
locality where the land is situate or an 
emission on their part to give particulars 
of the land sought to be acquired, in a 
notification under Section 4 (I), renders 
the notification invalid and has the effect 
of vitiating the land acquisition proceed- 
ings. The other was that taken by Dixit, 
€. J. and Pandey J. in Hiralal Jain v. 
State of Madhya Pradesh, Bhaiyalal 
Singh v. State of Madhya Pradesh and 
Anand Kumar Jain v. State of Madhya 
Pradesh, holding that the notification 
under Section 4 (1) being of an explora- 
tory nature, the particulars of the land 
necessary for defining and identifying it 
need not be stated and, therefore, failure 
to furnish such particulars would not 
render the notification a nullity. The 
learned Judges, however, stated that the 
Government in a declaration under Sec- 
tion 6 (1) of the Act, by virtue of sub- 
section (2) thereof, must give sufficient 
particulars of the land as also the dis- 
trict or other territorial division in which 
it is situate.” 
and in view of this conflict it appears 
that a difference arose between the two 
Judges constituting the Division Bench 
hearing the case— Christian Fellowship 
(Hospital), Rajnandgaon v. State of M. P. 
(supra) and on reference, the learned 
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single Judge answered the reference in 
the following words: 

“For the reasons stated by me, the an- 
swer to the reference should be as fol- 
lows:— 

(i) The naming of a village as a local- 
ity is a sufficient compliance of the re- 
quirements of Section 4 (1) of the Land 
Acquisition Act, 1894, having regard to 
the smallness of the area ordinarily com- 
prised in a village which, in the accept- 
ed meaning of the term, is a locality. It 
follows that the notification in question 
is, therefore, not invalid for want of spe- 
cification of the locality where the land 
is situate. 

(ii) The petitioner, having been allow- 
ed to urge a ground as regards the alleg- 
ed invalidity of the said notification 
under Section 4 (1), viz., that the locality 
where the land is situate was not speci- 
fied therein, the Court cannot now throw 
out the petition under Article 226 of the 
Constitution, merely on the objection 
that the ground was not taken in the 
petition. 

(iii) The impugned notification not be- 
ing invalid, the land acquisition proceed- 
ings arising therefrom, are not liable to 
be quashed by any writ, direction or 
order under Article 226 of the Constitu- 
tion of India.” 
and in so doing the learned Judge ac- 
cepted the view taken by one Division 
Bench as it is observed,— 

“I think, the decision in Iftikhar Ah- 
med’s case (supra), in so far as it deals 
with this aspect, is still good law. In that 
case, Shrivastava J. speaking for the 
Court, had observed,— 


‘It is true that at the stage when a noti- 
fication under Section 4 of the Act is 
issued, the Government is not in a posi- 
tion to say definitely which particular 
piece of land is proposed to be taken. A 
survey to determine the land most suit- 
able for the purpose and to fix its bound- 
aries has to be undertaken. All the 
same, the locality, in which the land to 
be acquired is, has to be given. The 
‘locality’ should be reasonably a small 
one to show the whereabouts of the land.’ 
If the locality is a reasonably small one, 
like that of a village, the naming of such 
village as a ‘locality’ is a sufficient com- 
pliance of Section 4 (1). But this does not 
necessarily imply that the naming of a 
city like Bhopal, would amount to a spe- 
cification of a locality within the mean- 
ing of the section......... di 
Thus, in substance this decision arising 
out of a difference of opinion is a verdict 
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of one learned single Judge holding the 
view of one Devision Bench to be correct, 
The reasoning appears to be that the 
locality when it is a reasonably small 
one like that of a village, the naming of 
such a village as locality is sufficient 
compliance of Section 4 (1). It was also 
observed in the passage quoted above 
that it would not be sufficient compliance 
with Section 4 (1) of the Act if a city like 
Bhopal is named as the locality, 


16. Following this decision the Full 
Bench (1976 Jab LJ 253): (AIR 1976 
Madh Pra 76) accepted the view of this 
judgment that naming of the village is 
sufficient compliance. It has been further 
observed in this Full Bench decision,— 


"One of the objects of the notification 
made under Section 4 (1) is to notify the 
inhabitants of the locality that they. are 
likely to be affected by the proposed ac- 
quisition so that they may file objections, 
if any. This being one of the objects, the 
word ‘locality’ must be construed to mean 
an area which is sufficiently small and 
compact so that naming it amounts to a 
notice to all inhabitants of that area. 
Since the locality is required to be named 
for identifying the area covered by it, it 
should be the smallest area which has 
acquired a name by which it is known 
already at the time of notification. Ordi- 
narily, villages in India are quite small 
so that naming of village as locality 
would be sufficient. However, in recent 
times some villages have grown consider- 
ably so that the area within a big village 
may have been divided to create smaller 
units therein such as Tolas or Mohallas, 
In a given case it may be possible to 
show that naming the village alone does 
not amount to naming the locality in 
view of the largeness of the village and 
in that context a smaller area such as a 
Tola or Mohalla within the village has 
to be treated as locality. That, however, 
would be a question of fact in each case.” 
These observations clearly go to show 
that their Lordships realised that al- 
though according to their view villages 
in India are quite small, but still, in re- 
cent times some villages may have grown 
considerably so that the area within a 
big village may have been divided to 
create smaller units like Tolas or Mohal- 
las and, therefore, their Lordships felt 
that in such a situation naming of the 
village alone may not amount to naming 
of the locality. 

. 17. It appears that while considering 
a village as a small unit the residential 
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part of the. village oniy was in view al- 
though under the scheme of the revenue 
laws a village means a tract of land. The 
definition of “village” in sub-clause (z-5) 
of Section 2 of the Madhya Pradesh Land 
Revenue Code reads: 


**(z-5). “village” means any tract of land 
which, before the coming into force of 
this Code, was recognised as or was de~ 
clared as a village under the provisions 
of any law for the time being in force 
and any other tract of land which is 
hereafter recognised as a village at any 
revenue survey or which the State Gov~ 
ernment may, by notification, declare to 
be a village.” 


And it is because of this that the tract of 
land which at some time may have been 
included in one village may ultimately 
emerge into a township with yet smaller 
divisions which could be treated as units 
for the purpose of naming the locality 
as observed in the Full Beneh decision it~ 
self. Apparently, therefore, the mention 
of the locality in a particular case may 
depend upon the circumstances of that 
case as the purpose of the notification is 
to give an intimation to the people con- 
cerned that their lands may be acquired 
and if they want to, they may raise their 
objections to the proposed acquisition, In 
this view of the matter, it could not be 
doubted that when it was mentioned that 
land is needed in Jaora, it could not 
Said that it was enough as it could not 
be said that ‘Jaora’ is one of those small 
villages where mention of the name of 
the village is sufficient. This town has a 
municipality and it has not been disput- 
ed that it consists of separate wards hav- 
ing their names and apparently, there- 
fore, the mere mention of “Jaora” in the 
notification under Section 4 could not be 
said to be sufficient compliance with the 
provisions contained in Section 4 of th 
Act. 


18. Our attention was drawn to the 
decision reported in Babusingh v, Union 
of India, AIR 1979 SC 1713, and it was 
contended that where the provisions of 
Section 5-A of the Act have been dis- 
pensed with as the Government chose to 
apply the provisions of Section 17 (4), 
the notifications under Sections 4 and 6 
could be made simultaneously and Sec-~ 
tion 6 notification could immediately fol- 
low the notification under S. 4; this hav- 
ing been held in this decision (AIR 1979 
SC 1713) it appears that the purpose, for 
which locality has to be mentioned in 
Section 4 (1). notification, is wiped out as. 

f 
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the provisions under Section 5A have 
been dispensed with and there is no op- 
portunity to the person concerned to file 
any objection to such acquisition, It was 
contended on behalf of the petitioners, on 
the other hand, that this decision in AIR 
1979 SC 1713 only follows the decision in 
Smt. Somawanti v. State of Punjab, AIR 
1963 SC 151, and their Lordships have 
quoted with approval the observations 
made in AIR 1963 SC 151, where it is ob- 
served: 


“It is the last and final contention of 
the petitioners in these petitions that the 
notifications under Ss. 4 and 6 cannot be 
made simultaneously and that since both 
the notifications were published in the 
gazette of the same date, that is, August 
25, 1961 the provisions of law have not 
been complied with. The argument is that 
the Act takes away from a person his 
inherent right to hold and enjoy that 
property and, therefore, the exercise of 
the statutory power by the State to take 
away such property for a public purpose 
by paying compensation must be subject 
to the meticulous observance of every 
provision of law entitling it to make the 
acquisition. It is pointed out that under 
sub-sec. (1) of S. 4 the Government has 
first to notify that a particular land “is 
likely to be needed for a public purpose”, 
Thereafter under $. 5A a person interest- 
ed in the land has a right to object to the 
acquisition and the whole question has 
to be finally considered and decided by 
the Government after hearing such per- 
son. It is only, thereafter, that in a nor- 
mal case the Government is entitled to 
make a notification under sub-sec. (1) of 
S. 6 declaring that it is satisfied “after 
considering the report, if any, made 
under S, 5A, sub-sec, (2)” that the land 
is required for a public ‘purpose. This is 
the sequence in which the notifications 
have to be made. The reason why the 
sequence has to be followed is to make 
it clear that the Government_has applied 
its mind to all the relevant facts and then 
come to a decision or arrived at its satis« 
faction even in a case where the provi- 
sions of S. 5A need not be complied with. 
Undoubtedly, the law requires that noti- 
fication under sub-sec. (1) of S. 6 must 
be made only after the Government is 
satisfied that particular -land is required 
for a public purpose, Undoubtedly alsa 
where the Government has not directed 
under sub-sec. (4) of S. 17 that the pro- 
visions of S. 5A need not be complied 
with the two notifications, that is, under 
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sub-sec, (1). of S. 4 and sub-sec. (1) of S. 6 
cannot be made simultaneously. But it 
seems to us that where there is an 
emergency by reason of which the State 
Government directs under sub-sec. (4) of 
S. 17 of the Act that the provisions of 
S. 5A need not be complied with, the 
whole matter, that is, the actual require- 
ment of the land for a public purpose 
must necessarily have been considered at 
the earliest stage itself that is when it 
was decided that compliance with the 
provisions of S. 54 be dispensed with. 
It is, therefore, difficult to see why the 
two notifications cannot, in such a case, 
be made simultaneously. A . notification 
under sub-sec. (1) of S. 4 is a condition 
precedent to the making of notification 
under sub-sec. (1) of S. 6. If the Govern- 
ment, therefore, takes a decision to make 
such a notification and, thereafter, takes 


-two further decisions, that is, to dispense 


with compliance with the provisions of 
S. 5A and also to declare that the land 
comprised in the notification is in fact 
needed for a public purpose, there is no 
denarture from any provision of the law 
even though the two notifications are 
published on the same day. In the case 
before us the preliminary declaration 
under S. 4 (1) was made on August 18, 
1961 and a declaration as to\the satisfac- 
tion of the Government on August 19. 
1961 though both of them were publish- 
ed in the Gazette of August 25, 1961. The 
preliminary declaration as well as the 
Subsequent declaration are both required 
by law to be published in the official 
gazette. But the law does not make the 
prior publication of notification under 
sub-sec. (1) of S. 4 a condition precedent 
to the publication of a notification under 
sub-sec. (1) of S. 6. Where acquisition is 
being made after following the normal 
procedure the notification under the 
latter section will necessarily have to be 
published subseauent to the notification 
under the former section because in such 
a case the observance of procedure under 
S. 5A is interposed between the two noti- 
fications. But where Section 5A is not 
in the way there is no irregularity in 
ene those notifications on the same 
he O 3 

It, therefore, clearly lays down that a 
notification under sub-section (1) of Sec- 
tion 4 is a condition precedent to the 
making of a notification under sub-sec- 
tion (1) of Section 6 of the Act. 


19. That the notification under Section 
4 is mandatory has been held in AIR 
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1973 SC 552 (supra). The argument that 
when provisions of Section 17 (4) are 
made applicable and the provisions of 
Section 5A have been dispensed with, the 
notification under Section 4 (1) only re- 
mains a formality was considered by their 
Lordships in that decision and it was ob- 
served: 


“Learned counsel for the State has, 
however, contended that according to 
these decisions it is only when the per~ 
sons interested can file objections under 
Section 5A that the public notice of the 
substance of the notification under Sec- 
tion 4 (1) by the Collector would be ne- 
cessary whereas in the present case the 
applicability of the provisions of Sec. 5A 
have been dispensed with under S. 17 (4) 


of the Act at the same time the notifica- _ 


tion under Section 4 (1) was issued. It 
is wholly unnecessary that the interested 
parties should have the requisite informa- 
tion of the acquisition proceedings as they 
are not entitled to file objections under 
Section 5A. We are unable to accept such 
a contention. In our judgment the provi- 
sions of Section 4 (1) cannot be held to 
be mandatory in one situation and direc- 
tory in another. Section 4 (1) does not 
contemplate any distinction between 
those proceedings in which in exercise of 
the power under Section 17 (4) the ap- 
propriate government directs that the 
provisions of Section 5A shall not apply 
and where such a direction has not been 
made dispensing with the applicability of 
Sec. 5A. It lays down in unequivocal and 
clear terms that both things have to be 
simultaneously done under Section 4 (1), 
ie., a notification has to be published in 
the official gazette that the land is likely 
to be needed for any public purpose and 
the Collector has to cause notice to be 
given of the substance of such notifica- 
tion at convenient places in the locality 
in which the land is situated. The scheme 
of Section 4 is that after the steps con- 
templated under sub-section (1) have 
been taken the officer authorised by the 
Government can do the various acts set 
out in sub-section (2). It is not required 
under Section 17 (4) of the principal Act 
that when a notification under Section 4 
(1) is issued the direction should be made 
simultaneously if the State Government! 
so desires. Such an order or direction can 
be made even at a later stage. The effect 
of the direction made under Section 17 (4) 
is that a declaration can be made under 
Section 6 in respect of the land at any 


time after the publication of the notifi- 
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cation under Section 4 (1) and thereafter 
the Collector can take possession. But as 
mentioned before in a given case the ap- 
propriate Government may not consider 
it necessary to take action under Sec- 
tion 17 (4) simultaneously with. the noti- 
fication under Section 4 (1) and it may 
choose to invoke its provisions only at a 
later stage in view of any urgency that 
may crop up. Thus the construction of 
Section 4 (1) cannot be made to depend 
upon any action or direction which the 
State Government may choose to make 
under Section 17 (4) of the principal Act. 
In our opinion Section 4 (1) has to be 
read as an integrated provision which 
contains two conditions; the first is that 
the notification in the official gazette 
must be published and the second is that 
the Collector has to cause public notice 
of the substance of such notification to be 
given. These two conditions must be 
satisfied for the purpose of compliance 
with the provisions of S. 4 (1).” 

It is, therefore, clear that, in spite of th 
fact that Section 17 (4) is made applicable 
and Section 5A has been dispensed with 
their Lordships ruled that Section 4 (1) 
is mandatory and it has to be complied 
with. In view of this it could not be said 
that when Section 5A has been dispensed 
with compliance with Section 4 (1) is no 
necessary. As discussed earlier, in th 
present case Section 4 (1) has not been 
complied with on both the grounds: that 
in the notification published in the 
gazette the locality is not mentioned; and 
the substance of the notification was not) 
properly pyblished by the Collector inj 
the locality. Thus the notification under 
Section 4 issued in this case could not be 
said to be a valid notification and that 
notification and the subsequent proceed- 
ings have to be quashed. 













20. Learned counsel for the petitioners 
even took us through the requirement for 
public purpose and urgency. But in our 
opinion, as the proceedings are being 
quashed on the ground of non-compliance 
with Section 4 of the Act itself, we do 
not think it proper to go into that ques- 
tion. 


21. The petition is accordingly allow- 
ed. The notification issued by the State 
Government under Section 4 of the 
Land Acquisition Act, 1894, dated 4-3- . 
1978 and the subsequent proceedings of 
acquisition are hereby quashed. The peti- 
tioners shall be entitled to costs of this 
petition. Counsel fee Rs. 200 (two hun- 
dred) if certified. The security amount 
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deposited by petitioners be refunded after 
verification, 
Petition allowed, 
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(INDORE BENCH) 
FULL BENCH 


G. G. SOHANI, P. D. MULEY AND 
P, K, VIJAYWARGIYA, JJ, 

Kashiram, Appellant v, Nathu and an- 
other, Respondents, 

Second Appeal No, 485 of 1966, Dj- 
21-8-1980.* 

M. P. Land Revenue Code, S. 109 — 
Bhumiswami rights — Acquisition — Can 
be acquired by adverse possession —~ 
Right of Bhumiswami can be recognised 
by Government if it is lawfully acquired 
(Limitation Act (1963), S. 27; Arts. 64- 
65). S. A, No. 510 of 1965, D/- 28-10-1975 
(Madh Pra), Overruled; AIR. 1973 Madh 
Pra 72, Partly Overruled. 


The rights of a Bhumiswami can ba 
extinguished by dispossession when he is 
out of possession for more than 12 years, 
A person in possession in his own rights 
and adverse to the recorded Bhumiswami 
can claim the rights of a Bhumiswami 
acquired by adverse possession but when 
he puts forth such a claim before the 
State Government his right can be recog- 
nised only if it is found that such rights 
were lawfully acquired by him, S A, 
No, 510 of 1965, D/- 28-10-1975 (Madh 
Pra), Overruled; AIR 1973 Madh Pra 72, 
Partly Overruled, (Para 12} 


When a person reports to the Patwari 
under Section. 109 of the M. P, Land Re- 
venue Code that he has acquired title to 
the land of a Bhumiswami by adverse 
possession and, therefore, his name be 
recorded in place of the recorded 
Bhumiswami, the concerned authority 
has the right to enquire whether the ac- 
quisition of title by such person was 
lawful or not, If the person claiming 
title by adverse possession was put in or 
had obtained possession of the land in 


contravention of any provisions of law 


prohibiting or invalidating the transaction 
which has occasioned such adverse pos- 
session or if any such provision of any 
statute was thereby circumvented the 
concerned authority has the power to 
refuse mutation of the person claiming 
; to have acquired title by adverse posses- 


"Against order of K, L. Shrivastava, 4th 
Addl, Dist. Judge, Indore, D/- 7-8-1966, 
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sion on the ground that the acquisition 
of title claimed by him is not lawful, If 
the acquisition of title by adverse posses- 
sion is lawful, the revenue authorities 
are bound to recognise the person in ad- 
verse possession as the Bhumiswami and 
to record his name in the revenue 
papers. Thus a person may acquire rights 
of a Bhumiswami by adverse possession 
qua that Bhumiswami but whether he 
acquires any right in that land qua the 
State Government would depend upon 
the question whether the acquisition of 
the right by adverse possession is lawful 
or not. Therefore, it could not be con- 
tended that the Bhumiswami rights can 
be conferred only by the provisions ofi 
the M. P. Land Revenue Code and they 
cannot be acquired by adverse posses- 


sion, (Paras 8, 9) 
Cases Referred : Chronological Paras 
AIR 1979 SC 1142 11 
AIR 1977 SC 1718 10 


AIR 1976 Madh Pra 160 (FB) 2, 3 
(1975) Second Appeal No. 510 of 1965, 
D/- 28-10-1975 (Madh Pra), Bagadiram 
v. Onkar 2, 12 
AIR 1974 Madh Pra 141: 1974 MPLJ 257 


(FB) 2,3 
AIR 1973 Madh Pra 72: 1972 MPLJ 969 

4,5 
AIR 1970 SC 1019 9 
AIR 1944 Nag 250 (FB) 6, 9 
AIR 1942 PC 64 5 
AIR 1940 Nag 49 (FB) 6,9 
ATR 1931 Bom 24 11 


AIR 1929 PC 228 5 
(1866-67) 11 Moo Ind App 345 (PC) 5 

K, B. Joshi, for Appellant; S. G. Go- 
khale and A.M, Mathur, Advocate-Gene- 
ral, for the State, 


VIJAYWARGIYA, J.:—- The questions 
referred for the opinion of the Full 
Bench are as follows :— 


(1) Whether the rights of a Bhumi- 
swami can be extinguished by disposses- 
sion when he is out of possession for 
more than twelve years? 


(2) Whether a person in possession in 
his own rights and adverse to the re- 
corded Bhumiswami can claim the rights 
of a Bhumiswami acquired by adverse 
‘possession? 

2 The agricultural land-in-suit is 
situated in village Palia Haider, This vil- 
lage formed part of the erstwhile Holkar 
State. The suit land is recorded in the 
Name of the defendant-appellant as the 
Bhumiswami thereof, Initially the suit 
land was recorded in the name of the de- 
ceased Gopal father of the appellant, 
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Gopal filed a suit (Civil Suit No. 32 of 
1944) against the present respondents for 
possession ofthe suit land, This suit was 
dismissed on 30-11-1945. The respondents 
continued in possession of the suit land 


since then, In the year 1965 
the present suit owas filed by 
the respondents against the ap- 


pellant for declaration that they have 
acquired rights of Bhumiswami by ad- 
verse possession and therefore were en- 
titled to have their names mutated in 
place of the appellant as the Bhumi- 
swami of the land. The appellant con- 
tested the suit and contended that the 
possession of the respondents over the 
suit land was permissive, The trial court 
held that the appellant’s title to the suit 
land was extinguished and was acquired 
by the respondents by adverse posses- 
sion. Consequently the plaintiffs suit 
was decreed. On appeal by the defendant 
appellant the finding of the trial court 
was maintained and the appeal was dis- 
missed. The defendant preferred this 
second appeal against the decree of the 
lower appellate court. This appeal came 
up for hearing before Oza, J. At the 
hearing of the appeal the appellant plac- 
ed reliance upon a decision of B. R 
Dube, J. in Second Appeal No, 510 of 
1965 (Bagadiram v. Onkar — decided on 
28-10-1975) wherein it was held that 
rights of a Bhumiswami cannot be ac- 
quired by adverse possession, Oza, J. 
who heard this appeal was of the opinion 
that the view taken by Dube, J. was not 
correct and requires reconsideration. He, 
therefore, referred the aforesaid questions 
of law for the opinion of a larger Bench, 
Initially the Chief Justice constituted a 
Division Bench to give opinion on the 
' questions referred to. Before the Divi- 
sion Bench the former Advocate General 
who was noticed by the Division Bench 
contended that in this reference two Fuil 
Bench decisions of this court in Nahar v. 
Mst. Dukaihin (1974 MPLJ 257): (AIR 
1974 Madh Pra 141) and Ramgopal v. 
Chetu Batte (AIR 1976 Madh Pra 160) 
will be required to be considered and 
that as conflicting views have been ex- 
pressed in the aforesaid two Division 
Bench decisions the questions referred to 
the Division Bench may be referred to a 
larger Bench. Consequently the Division 
Bench was of the opinion that a larger 
Bench be constituted for giving an 
opinion on the questions referred. There- 
fore the Chief Justice has constituted 
this Full Bench and the matter has come 


up for hearing before us, 
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' 3. At the outset we may state that 
the learned Advocate General submitted 


‘before us that the two Full Bench deci- 


sions referred to above ie. 1974 MPLJ 
257: (AIR 1974 Madh Pra 141) and AIR 
1976 Madh Pra 160 have no bearing on 
the decision of the questions referred to 
us, It is, therefore, not necessary for us 
to consider whether there is any 
conflict between the views taken 
in the aforesaid two Full Bench 
decisions, The learned Advocate-~ 
General also submitted that the 
State Government has nothing to say in 
the matter and the Government is not 
concerned whether the questions referred 
to are decided one way or the other. 


4, The learned counsel for the appel- 
lant. at the forefront urged that if a per- 
son allows another person to be in ad=- 
verse possession of his property for moré 
than 12 years his right to such property 
may be extinguished but no correspond- 
ing right or title is conferred on the per- 
son in adverse possession. He placed re- 
liance upon a Division Bench decision of 
this court in Mst. Sultan Jehan Begum v, 
Gul Mohd. (1972 MPLJ 969): (AIR 1973 
Madh Pra 72) B. R. Dube, J, has also 
placed reliance upon this decision for 
holding that title to agricultural land 
cannot be acquired by adverse posses- 
sion, The said decision, however, does 
not support the contention of the learned 
counsel for the appellant although there 
are some observations in that judgment 
from which support may be derived by 
the appellant. In that case the auction- 


purchaser who purchased the property * 


in auction sale in the year 1944 filed a 
suit for possession based on title against 
the person who objected delivery of pos- 
session to the auction-purchaser on the 
ground that he was an earlier purchaser 
from the owners of the property. This 
suit was decreed and the possession was 
delivered to the auction-purchaser in ex- 
ecution of the decree in the year 1960. 
In the meantime the objector filed the 
suit claiming declaration of title by ad- 
verse possession from the year 1943, On 
these facts it was held that institution of 
the suit by the auction-purchaser arrest- 
ed adverse possession of the objector and 
the decree in favour of the auction-pur- 
chaser related back to the date of the 
suit and his right is not extinguished and 
that it could not be held that the ob- 
Jector perfected his title by adverse pos- 
session. This decision therefore, is not an 
authority for the proposition that title to 
property cannot be acquired by adverse 


ny 
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possession. However, in paragraph 12 of 
the judgment it is stated that in the 
view of the court the law is clearly thus: 


(1) When a person entitled to posses- 
sion does not bring a suit against the 
person in adverse possession within the 
time prescribed by law his right to pos- 
session is extinguished, From this it only 
follows that if the former brings a suit 
against the latter within the prescribed 
period of limitation his right will not be 
extinguished, 


(2) If a decree for possession is passed 
in the suit in his favour he will be en- 
titled to possession irrespective of the 
time spent in the suit and the execution 
and other proceedings, ` 

(3) The very institution of the suit ar- 
rests the period of adverse possession of 
the defendant and when a decree for 
possession is passed against the defen- 
dant the plaintiffs right to be put on 
possession relates back to the date of the 
suit. 


(4) Section 28 of the Limitation Act 
merely declares when the right of the 
person out of possession is extinguished. 
It is not correct to say that that section 
confers title on the person who has been 
in adverse possession for a certain period. 
There is no law which provides for con- 
ferral of title as such on a person who 
has been in adverse possession for what- 
ever length of time. 


(5) When it is said that the person in 
adverse possession has perfected his title 
it only means this. Since the person who 
had the right of possession has allowed 
his right to be extinguished by his in- 
action, he cannot obtain the possession 
from the person in adverse possession 
and, as its necessary corollary the per- 
son who is in adverse possession will be 
entitled to hold his possession against 
the other not in possession, on the well 
settled rule of law that possession of one 
person cannot be disturbed by any per- 
son except one who has a better title,” 
The learned counsel for the appellant 
placed reliance upon the proposition 
No. 4 referred to above. In our opinion 
from the facts of the case as stated above 
the proposition of the law as stated at 
S. No. 4 above did not arise in that case 
and it was not necessary to set out the 
aforesaid proposition. We are also of the 
opinion that as will be presently seen 
the said proposition of law has not been 
correctly stated. 


5. In Mohd. Abdul Jalil Khan v. Mu- 


hammad Obaidullah Khan (AIR 1929 PC . 


3 
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228) the plaintiff, who was the real pur- 
chaser of a property in auction sale pur- 
chased benami in the name of the defen- 


` dant and who remained in possession of 


the property for more than 12 years, was 
subsequently dispossessed by the osten- 
sible auction purchaser, The plaintiff fil- 
ed the suit for possession on the title ac- 
quired by him by adverse possession, It 
was contended by the defendant that 
under Sec. 66 of the Code of Civil Pro- 
cedure the plaintiff was precluded from 
claiming that he purchased the property 
benami in the name of the defendant. 
Repelling this contention their Lordships 
held as follows :— 


Where, however, as in the present 
case, the real purchasers have been al- 
lowed to remain in adverse possession 
for more than twelve years before dis- 
possession, they are entitled to sue for 
possession on the title so acquired under 
the Limitation Act, and it is unnecessary 
for them to aver or prove that the auc- 
Wer purchases were made on their be- 

alf. 

In Lal Hemchand v. Lala Pearey Lal 
(AIR 1942 PC 64) the executor of a will 
who remained in possession of the pro- 
perty as a trustee of the trust created by 
the will was subsequently dispossessed 
by the real owner. He brought a suit for 
possession on the basis of title acquired 
by adverse possession. It was held by 
their Lordships of the Privy Council as 
follows : 


“This Board held in (1866-67) 11 Moo 
Ind App 345 at p. 361 (PC), that if the 
owner whose property is encroached 
upon suffers his right to be barred by 
the law of limitation the practical effect 
is the extinction of his title in favour of 
the party in possession. Section 28, Limi- 
tation Act, says: Af the determination of' 
the period hereby limited to any person 
for instituting a suit for possession of 
any property his right to such property 
shall be extinguished. Lala Janaki Das 
and Ramchand having held the property 
adversely for upwards of 12 years on be- 
half of the charity for which it was dedi- 
cated, it follows that the title to it, ac- 
quired by prescription, has become vest- 
ed in the charity and that of the defen- 
dant, if he had any, has become extin- 
guished by operation of Section 28, Limi- 
tation Act. In view of the above cate- 
gorical pronouncements of their Lord- 
ships of the Privy Council it is clear that 
if an owner of a property suffers another 
person to be in adverse possession there- 
of for more than 12 years his right or 
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title to the said property is extinguished 
in favour of the person in adverse pos- 
session and the latter person acquires 
title to the same, In the circumstances, 
in our opinion, the proposition No. 4 
stated in the aforesaid Division Bench 
Judgment of this court in 1972 MPLJ 
969: (AIR 1973 Madh Pra 72) with re- 
spect is not correctly stated and the first 
contention raised by the learned counsel 
for the appellant is not well founded, 


6. It was then urged that whatever 
may be the position in regard to the 
general property the tenancy rights in 
agricultural holdings cannot be acquired 
by adverse possession. The learned coun- 
sel for the appellant contended that un- 
der Section 57 of the M, P. Land Reve- 
nue Code all lands belong to the State 
Government and are the property of the 
State Government and that Bhumiswami 
is tenure holder of lands held from the 
State. The rights of a Bhumiswami 
therefore can be acquired only under the 
provisions of M. P. Land Revenue Code 
and cannot be acquired by adverse pos- 
session. Reliance was also placed by the 
learned counsel for the appellant on the 
change of language in the relevant pro- 
visions of the Tenancy laws in force 
in erstwhile Holker State and of the 
erstwhile State of Madhya Bharat and 
the provisions of Land Revenue Code in 
regard to mutation of lands, The learned 
counsel further relied upon two Full 
Bench decisions of the Nagpur High Court 
in Punjaram Jagoba Teli v. Ramu Chin~ 
too Gond (AIR 1940 Nag 49) and Tulsi- 
ram Jivanlal Lodhi v, Hyder Lalla Pin- 
jara (AIR 1944 Nag 250), 


7. It cannot be disputed, and no deci- 
sion taking a contrary view was brought 
to our notice, that lease hold rights can 
be extinguished and acquired by adverse 
possession. A lease is an interest, though 
limited, in immoveable property and if a 
person having leasehold rights in pro- 
perty is dispossessed by another person 
and the lessee suffers such dispossession 
for the statutory period his leasehold 
rights are extinguished and acquired by 
the person in adverse possession, It is 
true that the person in adverse posses= 
sion does not acquire any title qua the 
landlord but from this it cannot be rea- 
sonably deduced that the leasehold 
rights cannot be acquired by adverse 
possession. It is one thing to say that a 
person in adverse possession of lease 
hold right does not acquire any title 
against the landlord but quite another 
that such a person does not acquire the 
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right of the tenant against whom he was 
in adverse possession for the statutory 
period. If lease hold rights pertaining to 
general property can be acquired by ad- 
verse possession we have to see whether 
any distinction can be made in regard to 
the tenancy rights in agricultural hold- 
ings, For that we have to see whether 
there is any provision in the law relat- 
ing to agricultural land which prohibits 
acquisition of title by adverse possession, 


8. Section 104 (1) of the Indore Land 
Revenue and Tenancy Act recognised 
dispossession as a mode by which rights 
of a holder in any land can be lost. This 
was the provision applicable when the 
adverse possession of the respondent in 
the present case commenced. After the 
repeal of the Indore Land Revenue and 
Tenancy Act the provisions of M, B, 
Land Revenue and Tenancy Act- became 
applicable to the present case. Section 86 
of the said Act also recognised that a 
holder of a land can lose his rights in 
any land by dispossession. However, no 
such provision is made in the M. P., Land 
Revenue Code, 1959, Section 109 of the 
Code provides that any person lawfully 
acquiring any right or interest in land 
shall report about the same to the pat- 
wari and the procedure for mutation will 
then follow. It was contended by the 
learned counsel for the appellant that as 
there is a material departure in the lan- 
guage of Section 109 of the Code from 
the language of Section 104 of the Indore 
Act and Section 86 of the Madhya Bharat 
Act, it has to be inferred that loss of 
right of a Bhumiswami by dispossession 
are not recognised by the Code. The con- 
tention cannot be upheld. Section 109 of 
the Code provides that any person law- 
fully acquiring any right or interest in 
land may report about the same to the 
patwari and the procedure for mutation 
will then follow, The question therefore 
which arises for consideration is whether . 
acquisition of right by adverse possession 
is lawful or not. It is true that the initial 
act of dispossession of the true owner by 
the person in adverse possession may or 
may not be lawful but it cannot be dis- 
puted that acquisition of title by adverse 
possession for the statutory period is 
lawful in the absence of a contrary pre- 
vision in the statute, No provision of the 
M. P. Land Revenue Code or of the 
earlier tenancy laws referred to above 


. was brought to our notice prohibiting ac- 


quisition of title to agricultural land by 
adverse possession, When the Indore Act 
and the Madhya Bharat Act were in 


my 





json was lawful or not. 
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force prior permission of the Collector 
or the Suba was necessary for transfer 
of the land by a tenure holder. There 
was also a provision for validation of 
sale made without prior permission of 
the Collector. No such provision is made 
in the M. P. Land Revenue Code and 
now the Bhumiswami can transfer by 
sale his rights in his land without any 
restriction although provision is made 
placing impediment in the transfer of 
land belonging to members of Scheduled 
Tribes. Acquisition of title by adverse 
possession of Bhumiswami rights of a 
tenure holder, who can transfer his 
rights without any impediment presents 
no difficulty because it may be stated as 
a general proposition of law that trans- 
ferable rights can be acquired by ad- 
verse possession and such acquisition of 
right is lawful. If there is any legal im- 
pediment in the transfer of a right and 
a person is put in possession in contra- 
vention or circumvention of such impedi- 
ment aNd remains in adverse possession 
for more than the statutory period, the 
questions whether in such a case the per- 
son in adverse possession can acquire 
title by adverse possession and whether 
such acquisition of title is lawful or not 
may present some problems, It is, how- 
ever, not necessary for us to consider 
this aspect of the matter in detail be- 
cause it does not arise in this case and 
the answer may vary and depend on the 
facts of each case. When a person reports 
to the Patwari under Section 109 of the 
M. P. Land Revenue Code that he has 
acquired title to the land of a Bhumi- 
swami by adverse possession and, there- 
fore, his name be recorded in place of 
the recorded Bhumiswami, the concerned 
authority has the right to enquire whe- 
ther the acquisition of title by such per- 
If the person 
claiming title by adverse possession was 
put in or had obtained possession of the 
land in contravention of any provisions 
of law prohibiting or invalidating the 
transaction which has occasioned much 
adverse possession or if any such provi- 





jsion of any statute was thereby circum- 


vented the concerned authority has the 
power to refuse mutation of the person 
claiming to have acquired title by ad- 
verse possession on the ground that the 
acquisition of title claimed by him is not 
lawful. If the acquisiton of title by ad- 
verse possession is lawful, the revenue 


jauthorities are bound to recognise the 


person in adverse possession as the 
Bhumiswami and to record his name in 
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the revenue papers. Thus a person may 
acquire rights of a Bhumiswami by ad- 
verse possession qua that Bhumiswami 
but whether he acquires any right in 
that land qua the State Government 
would depend upon the question whether 
the acquisition of the right by adverse 
possession is lawful or not, In this view 
of the matter the contention of the 
learned counsel for the appellant that as 
Bhumiswami rights can be conferred 
only by the provisions of the M. P, Land 
Revenue Code they cannot be acquired 
by adverse possession has no merit and 
has to be negatived.. 


9. The learned counsel for the appel- 
lant placed reliance upon two Full Bench 
decisions of Nagpur High Court in Punja- 
ram Jagoba Teli v. Ramu Chintoo Gond 
(AIR 1940 Nag 49) and Tulsiram Jiyanlal 
Lodhi v. Hyder Lalla Pinjara (AIR 1944 
Nag 250) and a decision of the Supreme 
Court in Dindayal v. Rajaram (AIR 1970 
SC 1019) in support of his contention 
that tenancy rights in agricultural land 
cannot be acquired by adverse posses- 
sion, These decisions do not support the 
contention of the learned counsel for the 
appellant. It was held in those decisions 
that if a tenant in possession was dis- 
possessed and loses his rights in the 
holding to a person in adverse possession 
the rights. of the landlord to evict the 
person in adverse possession are not af- 
fected. These decisions are not authori- 
ties for the proposition that the tenancy 
rights in agricultural land cannot be lost 
or acquired by adverse possession. As 
stated above the rights of a Bhumiswami 
can be extinguished by adverse posses- 
sion and acquired by the person in ad- 
verse possession qua the Bhumiswami 
but whether the person acquiring the 
rights by adverse possession would be 
recognised by the State as the Bhumi- 
swami would depend upon the question 
whether the acquisition of such rights 
was lawful and if the acquisition of such 
right was not lawful the State has a 
right not to recognise the person claim- 
ing to have acquired title by adverse 
possession as a Bhumiswami. 


10. In State of M, P. v. Babulal (AIR 
1977 SC 1718) the respondent No. 1 had 
filed a suit for declaration that his name 
be recorded in the revenue records as a 
Bhumiswami of the lands in question 
The respondent No. 2 did not contest the 
suit and a decree was passed on the basis 
of a compromise whereby the respondent 
No. 2 who was the Bhumiswami of the 
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land admitted that he had transferred 
his Bhumiswami rights in favour of the 
respondent No, 1. The State Government 
filed a writ petition in this court con- 
tending that the entire proceedings were 
in contravention of sub-section (6) of 
S, 165 of M. P. Land Revenue Code. The 
writ petition was dismissed by this court 
on the ground that the State could file a 
suit for declaration that the decree was 
null and void. The Supreme Court allow- 
ed the writ petition and quashed the 
decree of the trial court on the ground 
that on the face of the record the court 
had usurped jurisdiction because the al- 
leged transfer of the land by a member 
of a Scheduled Tribe was in contraven- 
tion of the provisions of sub-section (6) 
of Section 165 of the M. P. Land Reve- 
nue Code, Thus when a claim is put forth 
by a person that he has acquired title to 
a Bhumiswami rights by adverse posses- 
sion and even if he is armed with a 
decree of a civil court the concerned 
authorities before recognising such a 
person as Bhumiswami can enquire into 
the matter to find out whether the title 
claimed by such a person was lawfully 
acquired or not and if the revenue au- 
thorities come to the conclusion that such 
acquisition of title contravened any pro- 
vision of law it will be open to them not 
to recognise such a person is a Bhumi« 
swami, 


11. In Tuka Lakhu Kadam v, Ganu 
Vithu Kadam (AIR 1931 Bom 24) a Divi- 
sion Bench of the Bombay High Court 
has held that if the alienating watandar 
fails to recover possession from a person 
in adverse possession by reason of an ab- 
solute sale within 12 years he is barred 
and the succeeding watandars claiming 
title as heirs of the previous watander 
are similarly barred and rights of such 
a watandar are extinguished by adverse 
possession. It was further held in the 
aforesaid decision that in case the State 
is inclined to intervene to set aside an 
unauthorised alienation the State can do 


so irrespective of the law of 
limitation for suit we respect- 
fully agree with the view taken 


in this decision; we have also derived 
support for the view which we have 
taken from a decision of the Supreme 
Court in Padminibai v. Tangavva (AIR 
1979 SC 1142). In that case the plaintiff 
filed a suit for possession of agricultural 
land on the ground that her husband 
had acquired title thereto by, adverse 
possession. It was held that the plaintiff's 


husband acquired ownership in. the suit: 
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land by prescription and the suit filed by 
the plaintiff within 12 years of the death 
of her husband was within limitation. 
Although the question whether tenancy 
right in agricultural holdings can or can- 
not be acquired by adverse possession 
was not raised and dealt with by their 
Lordships it can safely be assumed that 
their Lordships would not have failed to 
take notice of it if as a matter of law 
such rights cannot be acquired by ad- 
verse possession. 


12. In view of the foregoing discus- 
sion in our opinion the view taken by 
B. R. Dube, J. in second appeal No. 510 
of 1965 (Madh Pra) (Bagdiram v. On- 
kar) that Bhumiswami rights cannot be 
acquired by adverse possession is not 
correct. Our answer to the questions re- 
ferred to us is therefore as follows :— 


(1) The rights of a Bhumiswami can be 
extinguished by dispossession when he is 
out of possession for more than 12 years. 

(2) A person in possession in his own 
rights and adverse to the recorded 
Bhumiswami can claim the rights of a 
Bhumiswami acquired by adverse posses- 
sion but when he puts forth such a claim 
before the State Government his right 
can be recognised only if it is found that 
such rights were lawfully acquired as in- 
dicated above, 

13. The appeal may now be listed for 
disposal before the single Bench. There 
shall be no order as to costs of this re- 
ference, 

_ Order accordingly, 
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The question of “improper acceptance” 
of a nomination within the meaning of 
that expression used in Section 100 (1) 
(d) (i) has to be answered with reference 
to Section 36 (2) of the Act on the basis 
of only those facts which existed on the 
date of scrutiny of the nominations, ex- 
cluding from consideration all facts com-~ 
ing into existence subsequent to that 
date, The disqualification, if any, exist- 
ing on the date of scrutiny cannot be 
cured by any subsequent event. 

(Para 22) 


The crucial date for deciding whether 
a candidate is disqualified to be ‘chosen’ 
is the date of scrutiny when the return- 
ing officer is called upon to decide vali- 
dity of the nominations, Subsequent 
events happening after the date of seru- 
tiny have no relevance to the ground un- 
der Section 100 (1) (d) (i). (Paras 13, 21) 

The indication of the date of scrutiny 
being the crucial date on which the ex- 
isting facts have to be taken into account 
for deciding the question of improper re~ 
jection or acceptance of a nomination is 
found in the relevant statutory provi- 
sions, If all subsequent events happening 
after the date of scrutiny till the date of 
decision of the election petition were to 
be taken into account together with their 
effect for this purpose, then the result is - 
that validity of the nomination is to be 
decided, not “on the date of scrutiny of 
nominations” as laid down in Section 36 
(2) (a) but on the date of decision of the 
election petition. No such indication ap- 
pears in the relevant statutory provi- 
sions. While deciding the existence of 
the ground under Section 100 (1) (c) or 
Section 100 (1) (d) (i), as the case may 
be, the Court has to place itself in the 
position of the returning officer on the 
date of scrutiny and then decide on those 
facts alone whether the rejection or ac~- 


ceptance of nomination was improper. 


(Para 14) 
In the present case the facts as they 
existed on the date of scrutiny were that 
the respondent had been convicted and 
sentenced on several counts by the Ses- 
sions Judge, Delhi, to imprisonment for 
not less than two years; the respondent 
had not served any part of the sentence, 
execution of the same having been sus- 
pended by the trial court and thereafter 
the appellate court under Section 389, 
Cr. P. C., and the respondents appeal 
against his convictions and sentences was 
pending on the date of scrutiny. 
Held that the respondent was disquali- 
fied under Section 8 (2) of the R. P. Act, 
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1951, requiring rejection of his nomina- 
tion under Section 36 (2) (a) in order to 
make out the ground under Section 100 
(1) (d) (i) of the R. P, Act, for setting 
aside the respondent’s election, AIR 1971 
SC 330, Distinguished; AIR 1968 SC 1455, 
Rel, on, (Para 23) 

(B) Representation of the People Act 
(43 of 1951), S. 8 (2) — Disqualification `- 
on conviction —— Word “convicted” in 
S. 8 (2) does not refer to final conviction 
by last court — Mere filing of appeal 
does not arrest disqualification under 
sub-s, (2). l 


In Section 8 (2) the expression used is 
“convicted by a Court in India” which 
should ordinarily mean any Court, It is 
therefore not correct to say that Sec, 8 
(2) is not attracted by the trial Court’s 
judgment of conviction and sentence and 
remains in abeyance till confirmation by 
the final Court. (Paras 25, 30) 


Obviously, unless there is no option 
any construction which renders a provi- 
sion redundant has to be rejected. It is 
also significant that provisions analogous 
to sub-sections (2) and (3) of Section 8 in 
substantially same terms are continuing 
in the R. P. Act, 1951, laying down the 
disqualification on conviction making an 
exception only in case of sitting mem- 
bers, in spite of several amendments in 
the Act. If mere filing of an appeal ar- 
rests the disqualification under Section 8 
(2) and that disqualification results only 
from the final judgment of conviction, 
that would hold good for all including 
the sitting members and Section 8 (3) is 
superfluous, (Para 25) 


Section 8 (3) also indicates that mere 
filing of an appeal or revision by a per- 
son other than a sitting member does 
not arrest the disqualification under 
Section 8 (2) which automatically com- 
mences from the date of conviction. Sec- 
tion 8 (3) is in the nature of an exception 
to Section 8 (2) and that benefit is given 
only to sitting members, if they file an 
appeal or revision within the prescribed 
period. The expression “date of convic- 
tion” in all the sub-sections of Section 8 
must have the same meaning as they are 
used in the same context. It is not doubt- 
ed that the “date of conviction” used in 
sub-s, (3) means also the date on which 
conviction is made even by the trial 
Court, This is also obvious from the fact 
that there would be no occasion to file 
any appeal or revision against conviction 
made by the final Court. This being the 
undoubted meaning of “date. of convic- 
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tion” in sub-section (3) to indicate the 
starting point of disqualification incurr- 
ed by virtue of sub-section (2), even by 
sitting members, there is no occasion to 
construe that expression differently for 
persons other than sitting members and 
that too. when the legislature has chosen 
not to extend such a benefit to them, 
AIR 1958 Assam 183, Rel, on; AIR 1976 
SC 133, Distinguished, (Para 26) 


(C) Representation of the People Act 
(43 of 1951), S. 8 (2) — Criminal P. C. 
(1973), S. 389 — Suspension of sentence 
does not arrest disqualification incurred 
under S. 8 (2). 


Section 389, Cr. P, C, which gives the 
power to suspend sentence to the first 
Court till filing of appeal and then to 
the Appellate Court enables suspension 
of execution of the sentence or order ap- 
pealed from. It is only the execution 
which is suspended and nothing more 
with the result that the sentence award- 
ed is not to be suffered during the pen- 
dency of the appeal even though it sub- 
sists and the appellant is released on 
bail. There is no indication in Section 8 
(2) of the R. P. Act that the disqualifica- 
tion thereunder remains in abeyance 
during the pendency of appeal against 
conviction. On the other hand, Section 8 
(3) gives the contrary indication by lay- 
ing down an exception only in case of 
sitting members, Suspension of execution 
of the sentence or order and grant of 
bail under Section 389, Cr. P. C. has the 
only effect of avoiding sufferance of sen- 
tence pending appeal, and in order to at- 
tract the disqualification under Section 8 
(2) it is not necessary to suffer any part 
of the sentence awarded. Suspension of 
sentence thus does not arrest disqualifi- 
cation incurred under Section 8 (2). AIR 
1961 SC 334, Foll. (Para 33) 
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P. M. Agarwal and K. S. Wadhawa, for 
Petitioner; Y. S. Dharmadhikari and Ra- 
jendra Singh, for Respondent, 


ORDER :— The petitioner Purshottame 
fal Kaushik and the respondent Vidya 
Charan Shukla were two of the contest- 
ing candidates in the last Lok Sabha 
general elections held in January, 1980 
from No. 18, Mahasamund Parliamentary 
Constituency, The result of the election 
was declared on 7-1-1980 and the re- 
spondent Vidya Charan Shukla was de- 
clared elected to the Lok Sabha from 
that constituency, This election result 
was notified in the official gazette on 10- 
1-1980. The present petition has been fil« 
ed on 18-2-1980, for declaring the re- 
spondent’s election to be void on two 
grounds, namely, under Sec. 100 (1) (a) 
and Section 100 (1) (d) (i) of the Repre- 
sentation of the People Act, 1951. Facts 
on which both the grounds are based are 
the same. All the relevant facts are ad- 
mitted between the parties and the only 
question is whether on the admitted facts 
both or any of the grounds on which the 


. petition is based have been made out, 


These facts are stated hereafter, 


2. The respondent Vidya Charan 
Shukla was convicted of several offences 
in Sessions Case No, 340 of 1978 by the 
Sessions Judge, Delhi, on 27-2-1979. A 
copy of the relevant portion of the Judg- 
ment of the Sessions Judge is Ex. P. 1 
The substantive sentences were to run 
concurrently and admittedly the respon- 
dent was sentenced to imprisonment for 
not less than two years in that case. The 
respondent was released on bail by the 
trial Court itself under sub-section (3) of 
Section 389 of the Code of Criminal Pro- 
cedure, 1973, suspending execution of the 
sentences of imprisonment to enable him 
to present an appeal and obtain orders of 
the appellate court under sub-section (i). 
During the period so granted by the trial 
Court, the respondent preferred Criminal 
Appeal No. 72 of 1979 against his convic- 
tions and sentences in the Delhi High 
Court and made an application for sus- 
pension of his sentences under sub-sec- 
tion (1) of Section 389, Cr. P.C. On 1-3- 
1979, the Delhi High Court, in that ap- 
peal, suspended execution of the sens 
tence, On 21-3-1979, vide order (Ex. R-1), 
the Delhi High Court admitted the re- 
spondent’s appeal (Criminal Appeal No, 


1980 


72 of 1979) and further directed that the 
sentences shall remain suspended, 

3. This was the existing position when 
a notification was issued under Sec. 30 
of the Representation of the People Act, 
1951, calling upon the aforesaid constitu- 
ency to elect a member to the Lok 
Sabha. The time table of the election 
was fixed and notified, according to 
which 7-12-1979 was the last date for fil- 
ing nominations and 11-12-1979 was the 
date of scrutiny. An objection to the 
validity of the respondent’s nomination 
was raised before the Returning Officer 
at the time of scrutiny of nominations on 
the basis of the respondents convic- 
tions and sentences as aforesaid on the 
ground that he was disqualified to be 
chosen as a candidate by virtue of sub- 
section (2) of Section 8 of the R. P. Act, 
1951, The Returning Officer rejected that 
objection and accepted the respondent’s 
nomination as valid vide his order (Ex. 
P-2) dated 11-12-1979 passed on the date 
of scrutiny. This election petition was 
then filed by the petitioner, who is a de- 
feated candidate at the election, on 
18-2-1980 for declaring the respondent’s 
election to be void on two grounds, 
namely under Section 100 (1) (a) and 
Section 100 (1) (d) (i) of the R, P. Act, 
1951, both of which are based on the 
same set of facts, namely, respondent’s 
disqualification by virtue of Section 8 (2) 
of the Act, resulting from his convictions 
and sentences as aforesaid, 


4, After the respondent’s aforesaid ap- 
peal, had been filed in the Delhi High 
= Court against his convictions and sen- 
tences, a declaration was made by the 
Central Government under the Special 
Courts Act, 1979, as a result of which his 
appeal stood transferred to the Supreme 
Court. In the Supreme Court, it was Cri- 
minal Appeal No. 494 of 1979. The State 
also filed a cross appeal. These appeals 
were decided on 11-4-1980, The Supreme 
Court judgment in those appeals is re- 
ported in V. C. Shukla v. State (1980) 2 
SCC 665: (AIR 1980 SC 1382), The 
Supreme Court on 11-4-1980 allowed the 
respondent’s appeal, setting aside his 
convictions and sentences on all the 
counts and dismissed the State appeal, 
The result is that the convictions and 
sentences of the respondent awarded by 
the Sessions Judge on 27-2-1979 have all 
been set aside in appeal on 11-4-1980 by 
the Supreme Court. This judgment in ap- 
peal has come during the pendency of 
this election petition, The main contro- 
versy between the parties is about the 
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effect of the Supreme Court judgment of 
acquittal on the respondent's disqualifi- 
cation under Section 8 (2) of the R. P, 
Act, 1951. 


5. There are only two questions aris- 
ing for decision in this petition, which 
are the subject-matter of the two main 
issues framed in the case. These issues 
are as under :— 


1 (a) Was the respondent disqualified 
to be a candidate on the date of elec 
tion? 

(b) Is the respondent’s election void on 
the ground contained in Section 100 (1) 
(a) of the R. P, Act, 1951? 


2 (a) Was the respondent’s nomination 
improperly accepted, 

(b) If so, has the result of election, in 
so far as it concerns the respondent, been 
materially affected? 


(c) Is the respondent’s election void on 
the ground contained in Section 100 (1) 
(d) (i) of the R. P. Act, 1951? 

3. Relief and costs? 

The first question is about the existence 
of ground under Section 100 (1) (a) of 
the R. P. Act and the other is about the 
existence of the ground under S. 100 (1) 
(d) (i) of the Act, for the purpose of de- 
re the respondent’s election to be 
void, 


6. As earlier stated, the petitioner's 
case is that both these grounds are made 
out on the same set of facts, namely, re- 
spondent’s disqualification by virtue of 
Section 8 (2) of the R. P. Act, 1951. At 
the hearing of the petition, Shri K. M. 
Agrawal, learned counsel for the peti- 
tioner, did not press the first ground, 
namely, under Section 100 (1) (a) and 
stated that the petition was being confin- 
ed only to the existence of the other 
ground under the Sec, 100 (1) (d) ©) of 
the Act, It is, therefore, the existence of 
ground under Section 100 (1) (d) @, 
which remains for decision in this peti- 
tion, 

7. Briefly stated, the contention of 
Shri Agrawal, learned counsel for the 
petitioner, is that the crucial date for de~ 
ciding whether the nomination of the re- 
spondent was improperly accepted or 
not, so as to make out the ground under 
Section 100 (1) (d) (i) of the Act, is “the 
date fixed for the scrutiny of nomina- 
tions”, as provided in Section 36 (2) (a) 
of the Act, Learned counsel contends 
that the facts as they existed on the date 
fixed for scrutiny of nominations are 
alone to be taken into account for decid- 
ing whether this ground is made out or 


~— 
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not, and, if that is done, the respondent's 
acquittal in appeal by the Supreme 
Court being subsequent to that date, is 
of no consequence. It is urged that this 
is the distinction between the ground 
under Section 100 (1) (d) (ij) and the 
ground under Section 100 (1) (a), in the 
latter case, events subsequent to the date 
of scrutiny also being relevant but not 
so in the former, Obviously, it is in view 
of this distinction drawn by the learned 
counsel for the petitioner between these 
two grounds, that he decided to give up 
the petitioner’s case based on the ground 
contained in Section 100 (1) (a) of the 
Act, Learned counsel for the petitioner 
also contended that sub-section (2) of 
Section 8 of the Act results in automatic 
disqualification of a person for being 
chosen to fill a seat from the date of his 
conviction for any offence, he has been 
sentenced to imprisonment for not less 
than two years. Reference is made to 
sub-section (3) of Section 8 for contend- 
ing that the only exception to the auto- 
matic disqualification resulting by virtue 
of sub-section (2) of Section 8 is con- 
tained in sub-section (3) thereof which 
applies only to a sitting member, which 
-character the respondent admittedly did 
not fulfil, since on the date of his con- 
viction, he was Neither a member of 
Parliament, nor of the State Legislature. 
As for the effect of suspension of the re- 
spondent’s sentence during the pendency 
of his appeal Shri Agrawal contends 
that the suspension was only of execu- 
tion of the sentence but not of the dis- 
qualification resulting automatically there- 
from by virtue of sub-section (2) of Sec- 
tion 8 of the Act. 


8 In reply, Shri Rajendra Singh, 
learned counsel for the respondent, 
advanced arguments in the alternative, 
His primary contention is that even 
though the crucial date for determining 
whether the respondent’s nomination was 
improperly accepted or not is ‘the date 
fixed for the scrutiny of nominations’ as 
laid down in ‘Section 36 (2) (a) in order 
to decide the existence of the ground 
under Section 100 (1) (d) (i) yet, that 
determination being made on the date of 
decision of this election petition, the 
subsequent events of respondent’s ac- 
quittal in appeal, which fact exists on 
the date of decision of the election peti- 
tion, has to be taken into account. It is 
contended that the respondent’s acquittal 
in appeal, before the decision of this 
election petition, has the effect of retro- 
spectively wiping out the respondent's 
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convictions and sentences with the result 
that convictions and sentences, in law, 
never existed, not even on the date of 
the scrutiny. It is urged that since it 
cannot be held on the date of decision 
of this petition that there was improper 
acceptance of the respondent’s nomina- 
tion, his conviction and sentence having 
been wiped out during the pendency of 
this petition, it follows that the ground 
under Section 100 (1) (d) (i) of the Act is 
not made out. The other contention of 
Shri Rajendra Singh is that the word 
‘conviction’ in sub-section (2) of Sec, 8 
means the final conviction and not a ‘pro 
tempore’ conviction liable to be set aside 
in an appeal which had already been filed. 
It is also urged that the construction 
suggested by the petitioner’s counsel 
would lead to anomalous results; and 
that sub-section (3) of Section 8 only 
enacts that in the case of sitting mem- 
ber, even without an order of suspension, 
the disqualification under Section 8 (2), 
remains in abeyance by the mere filing 
of an appeal, while in other cases an 
order of suspension by the appellate 
Court is also necessary. It is also urged 
that an appeal is a mere continuation of 
the trial so that the disqualification by 
virtue of sub-section (2) of Section 8 
comes into operation only when the lis 
has finally ended resulting in the final 
order of conviction. In the alternative. 
it has also been contended that the ef~ 
fect of suspension of sentence under Sec- 
tion 389, Cr. P. C, was to arrest the 
disqualification resulting from Sec. 8 (2) 
of the R. P. Act. The gist of Shri Rajen- 
dra Singh’s argument is that the respon- 
dent’s acquittal on 11-4-1980 by the 
Supreme Court in appeal has retrospec- 
tively wiped out the convictions and 
sentences with the result that the re- 
spondent has to be treated as never 
having been convicted and sentenced to 
attract the disqualification under Sec- 
tion 8 (2) of the Act, 


9. The relevant ~ statutory provisions 


= 


may now be referred. Article 102 of the | 


Constitution of India lays down the dis- 
qualifications for membership of either 
House of Parliament, The relevant part 
of Article 102 is as under :— : 

“102. Disqualifications for member- 
ship.— (1) A person shall be disqualified 
for being chosen as, and for being a 
member of either House of Parliament, 

xx XX XX XX XX 

(e) i£ he is so disqualified by or under 

any law made by Parliament, 
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The Representation .of the People ‘Act, 

1951, is-such a law made by Parliament, 

The relevant provisions therein are as 

follows :— 

. "8. Disqualification on conviction for 
certain offences :— 

(1) A person convicted of an offence 
punishable under Section 153A or Sec- 
tion 171E or Section 171F or sub-sec- 
tion (2) or sub-section (3) of Section 505 
of the Indian Penal Code (45 of 1860), or 
under the Prevention of Civil Rights 
Act, 1955 (22 of 1955) or under Section 125 
or Section 135 or clause (a) of sub-sec- 
tion (2) of Section 136 of this Act shall 
be disqualified for a period of six years 
from the date of such conviction. 


(2) A person convicted by a court in 
India for any offence and sentenced to 
imprisonment for not less than two 
years shall be disqualified from the date 
of such conviction and shall continue to 
be disqualified for a further period of 
five years since his release: 


Provided that a person convicted by a 
court in India for the contravention of any 
law providing for the prevention of 
hoarding or profiteering or of adultera- 
tion of food or drugs and sentenced to 
imprisonment for not less than six 
months shall be disqualified from the 
date of such conviction and shall con- 
tinue to be disqualified for a further 
period of five years since his release. . 

(3) Notwithstanding anything in sub- 
section (1) and sub-section (2), a dis- 
qualification under either sub-section 
shall not, in the case of a person who 
on the date of the conviction is a mem- 
ber of Parliament or the Legislature of 
a State, take effect until three months 
have elapsed from that date or, if 
within that period an appeal or applica- 
tion for revision is brought in respect 
of the conviction or the sentence, until 
that appeal or application is disposed of 
by the Court. 

Explanation...... pasar. 


“32 Nomination of candidates for elec- 
tion— Any person may be nominated 
as.a candidate for election to fill a seat 
if he is qualified to be chosen to fill that 
seat under the provisions of the Con- 
stitution and this Act or under the pro- 
visions of the Government of Union Ter- 
ritories. Act, 1963 (20 of 1963), as the 
case may be. 

.36 (1) Scrutiny of nominations, — 
(1) On the date fixed for the scrutiny of 
under Section 30, the can- 
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didates, their election agents, one pro- 
poser of each candidate and one other 
person duly . authorised in writing by 
each candidate but no other person, may 
attend at such time and place as the re- 
turning officer may appoint, and return- 
ing officer shall give them all reasona- 
ble facilities for examining the nomina- 
tion papers of all candidates which have 
been delivered within the time and in 
the manner laid down in Section 33. 
(2) The returning officer shall then 
examine the nomination papers and shall 
decide all objections which may be 
made to any nomination and may, either 
on such objection or on his own motion, 
after such summary inquiry, if any, as 
he thinks necessary, reject any nomina- 
tion on any of the following grounds. — 


(a) That on the date fixed for the 
scrutiny of nominations, the candidate 
either is not qualified or is disqualified 
for being chosen to fill the seat under 
any of the following provisions that may 
be applicable, namely :— 

Articles 84, 102, 173 and 191. 


Part II of this Act and Sections 4 and 
14 of the Government of Union Terri- 
tories Act, 1963 (20 of 1963), 


100. Grounds for declaring election to 
be void:— 

(1) Subject to the provisions of sub- 
section (2), if the High Court is of 
Opinion, 

(a) That on the date of his election 3 
returned candidate was not qualified or 
was disqualified to be chosen to fill the 
seat under the Constitution or this Act or 
the Government of Union Territories 
Act, 1963 (20 of 1963); or 

(b) XX XX Xx XX 

(c) That any nomination has been im- 
properly rejected; or 

(d) that the result of the election, in 
so far as it concerns a returned candidate 
has been materially affected, 

(i) by the improper acceptance of any 
nomination, or 

XX XX XX XX 

the High Court shall declare the elec- 
tion of the returned candidate to be 
void”. 
It is mainly with reference to the above 
provisions and Section 389 Cr. P. C. that 
the points in controversy have to be de- 
cided. in this petition. 

10. It may also be mentioned that 
there is no controversy between the par- 
ties that in case the respondent's nomi- 
mation was ‘improperly accepted’ within 
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the meaning of that expression as used 
in sub-clause (i) of clause (d) of sub-sec- 
tion (1) of Section 100 of the Act, them 
the result of the election in so far as it 
concerns the returned candidate has 
been materially affected in the present 
case in order to make out the ground 
under Section 100 (1) (d) (i) of the Act, 
without anything more being required 
to be proved. Obviously, this is so since 
improper acceptance of the nomination 
being that of the returned candidate 
himself, he could not have contested the 
election and be declared elected but for 
such improper acceptance of his nomina- 
tion. This position is settled by the deci- 
sion in Vashist Narain v. Dev Chandra, 
AIR 1954 SC 513, and the same view has 
been reiterated in Mahadeo v. Udai 
Pratap. AIR 1966 SC 824 (Para 10), 
Amrit Lal v. Himathbhai, AIR 1968 SC 
1455, as well as in Durai Muthuswami 
v. N. Nachiappan, AIR 1973 SC 1419, 
The only question, therefore, is whether 
on the basis of the above statutory pro- 
visions and the admitted facts, it can be 
held that the respondent’s nomination 
was improperly accepted by the return- 
ing officer to make out the ground under 
Section 100 (1) (d) (i) of the Act, for 
setting aside the respondent’s election. 


11. The first question is about the 
date with reference to which disquali- 
fication of a candidate has to be tested 
for deciding whether his nomination was 
improperly accepted. In other words, is 
it only the facts existing on the date of 
scrutiny as claimed by the petitioner or 
also subsequent events happening till 
decision of the election petition and their 
effect, which must be taken into account 
as contended by the respondent. 


12. Article 102 of the Constitution of 
. India lays down the disqualifications ‘for 
being chosen’ as, and for being, a member 
of Parliament. One such disqualification 
is, if he is so disqualified by or under 
any law made by Parliament. Use of the 
word ‘chosen’ indicates the stage of choice 
of a candidate which means the date of 
filing .and scrutiny of the nominations, 
Reference may now be made to the pro- 
visions of the R.P, Act, 1951, wherein 
Sec. 8 (2) lays down the disqualifications 
with which we are concerned. Chapter 
I of Part V of the Act containing Sec- 
tions 30 to 39 relates to nomination of 
candidates. Section 30 deals with fixa- 
tion of the election time-table. Under 
Section. 31 public notice of election is 
given by the returning officer inviting 
nominations of candidates, Section 32 
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says that any person may be nominated 
as a candidate for election to fill a seat if 
he is qualified ‘to be chosen’ to fill that 
seat under the provisions of the Consti- 
tution and this Act. This also means 
that the qualification must be to be cho- 
sen as a candidate to fill the seat. The 
word ‘chosen’ has been used again to 
indicate that choice of candidates is con- 
fined only to persons duly qualified 
under the Constitution and the Act. In 
other words, qualification must subsist 
at the stage of being chosen as a candi- 
date for the election and not later. The 
next relevant provision, and the crucial 
one according to both sides, is Section 36 
dealing with scrutiny of nominations. 
Sub-section (2) of Section 36 lays down 
the duty of the returning officer to decide 
all objections taken to any nomination 
and provides that either on such objec- 
tion or on his own motion, he must re- 
ject any nomination, which suffers from 
any of the defects specified in clauses (a), 
(b) or (c). For this case, the relevant 
clause is clause (a). The defect specifi- 
ed therein is that ‘on the date fixed for 
the scrutiny of nominations’ the candi- 
date either is not qualified or is disqua- 
lified ‘for being chosen’ to fill the seat 
under any of the provisions, viz Arts. 84, 
102, 173 and 191 of the Constitution or 
Part I of this Act etc. Section 8 of the 
R. P. Act, 1951, is in Part II of the Act 
and, therefore, disqualification by virtue 
of Section 8 (2) requires rejection of the 
nomination under Section 36 (2) (a). 
Herein also, the word ‘chosen’ has been 
used to indicate that disqualification is 
relevant at the stage of being chosen as 
a candidate ‘on the date of scrutiny of 
nominations’ and if the disqualification 
subsists on the date of scrutiny, the no- 
mination must be rejected by the return- 
ing officer, 

13. These provisions, therefore, do in- 
dicate that the crucial date for deciding 
whether a candidate is disqualified to be 
‘chosen’ is the date of scrutiny when the 
returning officer is called upon to decide 
validity of the nominations. It is obvious 
that the decision of the returning officer 
must depend on facts as they existed on 
the date of scrutiny since it is beyond 
human comprehension to visualise sub- 
sequent events and to base the decision 
of validity of nominations on the un- 
known future events. The ‘improper 
rejection’ of a nomination within the 
meaning of expression used in Sec. 100 
(1) (c) and ‘timproper acceptance’ in Sec- 
tion 100 (1) (d) (i) of the R. P. Act, 1951, 
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must, therefore, mean whether the rejec- 
tion or acceptance of the nomination by 
the returning officer was improper with 
reference to Section 36 (2) (a) on the 
basis of facts existing on the date of 
scrutiny which alone were available to 
him: and were relevant for deciding the 
validity of the nomination, Section 100 
(1) (c) and Section 100 (1) (d) (i) provide 
for converse situations with the only 
difference that in a case of ‘improper 
rejection’ of nomination, material effect 
on the election of returned candidate is 
not required to be further proved, where- 
as in the case of ‘improper acceptance’ it 
is to be proved, unless improper accep- 
tance of nomination be of the returned 
candidate himself in which case, the in- 
gredient of material effect is obvious, 


14. The above indication of the date 
‘of scrutiny being the crucial date on 
which the existing facts have to be taken 
ae account for deciding the question 
of improper rejection or acceptance of a 
nomination is found in the relevant 
statutory provisions. If the respondent 
‘be correct in the contention that all sub- 
sequent events happening after the date 
‘of scrutiny till the date of decision of the 
jelection petition must also be taken into 


account together with their effect for this . 


purpose, then the result is that validity 
‘of the nomination is to be decided, not 
‘on the date of scrutiny of nominations’ 
as laid down in S, 36 (2) (a) but on the 
date of decision of the election. petition. 
No such indication appears in the relevant 
statutory provisions already noticed. 
iWhile deciding the existence of the ground 
lunder Section 100 (1) (c) or Section 100 
(1) (d) (i), as the case may be, the Court 
Ihas to place itself in the position of the 
returning officer on the date of scrutiny 
land then decide on those facts alone whe- 
ther the rejection or acceptance of nomi- 
nation was improper. The decisions con- 
struing these provisions may, therefore, 
now be noticed. 





15. In Veluswami Thevar v, Raja 
Nainar, AIR 1959 SC 422, it was pointed 
out that the word ‘improper’ in Sec. 100 
(1) (c) and Section 100 (1) (d) (i) of the 
R. P. Act, 1951 must have the same mean- 
ing and the test for both is the same, 
the answer to be found with reference 
to Section 36 (2). The relevant extracts 
from the decision are as follows:— 


“Now, to decide what the expression 
‘improperly rejected’ in Section 100 (1) 
(c) precisely imports, it is necessary to 
examine the relevant provisions of the 
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Act bearing on the question and the 
setting of the above sections therein, 
Under Section 32 of the Act, any person 
may be nominated as a candidate for 
election if he is duly qualified under the 
provisions of the Constitution and the 
Act, Section 36 (2) authorises the return- 
ing officer to reject any nomination 
paper on the ground that he is either 
not qualified, that is, under Ss, 3 to 7 of 
the Act, or is disqualified, under the 
provisions to referred therein, If there 
are No grounds for rejecting a nomina- 
tion paper under Section 36 (2), then 
it has to be accepted and the name of 
the candidate is to be included in a list. 
Vide Section 36 (8) Then we come to 
Section 100 (1) (c) and Section 100 (1) 
(d) (i), which provide a remedy to per- 
sons who are aggrieved by an order im- 
properly rejecting or improperly accept- 
ing any nomination. In the context, it ap- 
pears to us that the improper rejection 
or acceptance must have reference to 
Section 36 (2) and that the rejection of 
a nomination paper of a candidate who 
is qualified to be chosen for election and 
who does not suffer from any of the dis- 
qualifications mentioned in Section 36 
(2) would be improper within Section 100 
(1) (c) and that, likewise, acceptance of 
a nomination paper of a candidate who 
is not qualified or who is disqualified 
will equally be improper under Sec. 100 
(1) (d) (i). Section 32 confers a substan- 
tive right on a candidate to be chosen to 
the legislature subject only to the limi- 
tations enacted in Articles 84, 102, 173 
and 191 of the Constitution and Secs, 3 
to 7 of the Act and Sections 36 and 100 
provide the machinery for the exercise 
and enforcement of that right.” (Para 8) 


“Section 100 (1) (d) (i) deals with im- 
proper acceptance of a nomination paper, 
and if the word, ‘improper’ in that provi- 
sion has reference to the matters men- 
tioned in Section 36 (2), it must have the 
same, connotation in Section 100 (1) (c) 
as well. The word ‘improper’ which oc- 
curs in both Section 100 (1) (c) and Sec- 
tion 100 (1) (d) (i) must bear the same 
meaning in both the provisions, unless 
there is something in the context to the 
contrary, and none such has been 
shown.” (Para 12) 


From this decision it is clear that where 
a nomination is rejected or accepted con- 
trary to the provisions of Section 36 (2), 
it is a case of ‘improper rejection’ under 
Section 100 (1) (e) or ‘improper accept- 
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ance’ under Section 100 (1) (d) (i), as the 
case may be, the two grounds dealing 
with converse. situations. The test to be 
applied in both cases is the same since 
the word ‘improper has the same ‘mean~ 
ing in both provisions, This also shows 
that the principles laid down in cases 
under Section 100 (1) (c) are equally ap- 
plicable to a case under Section 100 (1) 
(d) (i), like the present. 


16, Cases laying down that facts exist- 
ing on the date of scrutiny alone are 
relevant for deciding whether there was 
‘improper rejection’ or ‘improper accept- 
tance’ of nomination are referred now. 
In Chatturbhuj Vithaldas v. Moreshwar 
Parashram, AIR 1954 SC 236, the expres- 
sion ‘disqualified for being chosen’ Oc- 
curring in the old Section 7 (d) of the 
R. P. Act, 1951, came up for construction, 
Their Lordships construed the expression 
as follows.:— 


“Now the words of the section are 
‘shall be disqualified for being chosen’, 
The choice is made by a series of steps 
starting with the nomination and ending 
with the announcement of the election, 
It follows that if disqualification attaches 
to a candidate at any one of these stages, 
he cannot be chosen.” 


The same expression ‘disqualified for be~ 
ing chosen’ occurs in Section 36 (2) (a) 
which is relevant in this case and, there- 
fore, it must be given the same meaning 
with reference to the ‘date fixed for 
scrutiny of nominations’, which expres- 
sion has been substituted by Act No, 40 
of 1961 for ‘that the candidate’ with ef- 
fect from 20-9-1961, subsequent to this 
decision, 


17. In Pashupati Nath v. Harihar Pra- 
sad, AIR 1968 SC 1064, the question was 
whether there was improper rejection of 
the nomination of a candidate. It was 
held that there was no improper rejec- 
tion of the nomination because the dis- 
qualification for being chosen to fill the 
seat. existed ‘on the date fixed for. scru~ 
tiny of nomination’ which was the cru- 
cial , date for deciding the existence of 
disqualification on the then existing 
facts in accordance with Section 36 (2) 
(a) of the R. P. Act, 1951, The same view 
was reiterated following this decision, in 
Hussain Khan v. S. Nijalingappa AIR 
1969 SC 1034. Again, in Sk. Abdul Reh- 
man v, Jagat Ram AIR 1969 SC 1111, the 
view expressed in Pashupati Nath’s case 
was followed, while construing analogous 
provisions in the Constitution and the 
E. P.- Act of Jammu and Kashmir, The 


- Purushottamlal Kaushik v, Vidyacharan ‘Shukla 


Similarly, 


ratio in Pashupati Nath’s was summaris- 
ed to be that the nomination paper was 
liable to be rejected under Section 36 (2) 
(a) of the R. P. Act, 1951, if the qualifi- 
cation required by Article 173 (a) of the 
Constitution did not exist ‘on the date of 
scrutiny of nominations’. Thus, ‘date of 
scrutiny’ was held to be the crucial date 


. for taking into account the existing facts 


to determine the qualification or disqua- 
lification of a candidate, Article 173 is 
mentioned as one of the relevant provi- 
sions along with Article 102 of the Con- 
stitution- and Part If of the R. P. Act, 
1951, and some other provisions, in Sec- 
tion 36 (2) (a) with reference to which 
the qualification or disqualification of a 
candidate has to be seen for determining 
validity of the nomination, These deci- 
sions, therefore, have equal application 
to the present case, 


18. Another decision to be noticed is 
Amrit Lal v. Himathbhai, AIR 1968 SC 
1455. There, the candidate whose nomi- 
nation had been accepted by the return- 
ing officer did not satisfy the require- 
ment of minimum age, according to Arti- 
cle 173 of the Constitution, ‘on the date 
of scrutiny of nominations’ even though 
he had completed that age ‘on the date 
of election’. It was held that the requi- 
site qualification did not exist ‘on the 
date of scrutiny’, which was the crucial 
date and, therefore, his nomination had 
to be rejected under Section 36 (2) (a) 
and a ground under Section 100 (1) (dj 
(i) to declare the election void had been 
made out since his nomination had been 
improperly accepted and he was the re~ 
turned candidate.. It was also held that 
the subsequent event of completion of 
the minimum qualifying age for a candi- 


' date on or before the date of election but 


after the date of serutiny was of no con- 
sequence. The distinction between the 
grounds under Section 100 (1) (a) and 
Section 100 (1) (d (i) was also pointed 
out. The relevant extracts from this deci- 
sion are as under :— 


“It was urged that under this Article, 
the requirement is that the person must 
not be less than 25 years of age to be 
qualified to be chosen to fill a seat in the 
Legislative Assembly and, since a person 
can be held to be chosen when he is de- 
clared elected, all that is required by 
this article is that he should have attain- 
ed the age of 25 years prior to the de- 
claration of the result of the election. 


Section 100 Q) a of the Act ch is as 


$ follows”, 


reference was also made to - 


but, 
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“The argument was that under S. 108 


(1) (a) the question that falls for deter- - 


mination is whether the returned candi- 


, date was not qualified on the date of his - 


election, and the date of election must 
be the date when the result of the elec- 
tion was declared, or at the earliest the 


date on which the polling took place. In- 


the present case, the result was declar- 
ed on the 22nd February, 1967 while the 
polling took place on the 18th February, 
1967, and before these dates the appel- 
lant had attained the age of 25 years”, 
(Para 5) 


“No doubt, these arguments advanced 
on behalf of the appellant are correct, 
apart from these provisions effect 
has to be given also to the pig uee 
provision contained in Section 36 (2) of 
the Act, which reads as under :— 


“It is to be noticed that this provision 
makes a departure inasmuch as it lays 
down that the nomination paper is to be 
rejected if the candidate is not qualified 
under Article 173 of the Constitution op 
the date fixed for the scrutiny of nomi- 
nations. In the present case, the appel- 


lant had not attained the age of 25 years 


on 2ist January, 1967, which was the 
date for ‘scrutiny of nominations. Conse- 
quently, the nomination paper of the ap- 
pellant was liable to be rejected under 
Section 36 (2) (a) of the Act. Since it 
was liable to be rejected on this ground, 
it must be held that his nomination had 


. been improperly accepted, In such a case, 


under Section 100 (1) (d), the High Court 
is to declare the election void, if the re- 
sult of the election, in so far as it con- 
cerns the returned candidate is found to 
have been materially affected. On 
face of it, the consequence of the im- 
proper acceptance of the nomination of 
the appellant was that the result of the 
election was materially affected, because 
he was declared as duly elected when he 
was not entitled to that right on the 
ground that his nomination paper should 
have been rejected by the Returning 
Officer under Section 36 (2) {a) of the 
Act. The election of the appellant had to 
be declared as void in these circum- 
stances by the High Court not under 
Section 100 (1) (a) but under Section 100 
(1) (d) (i) of the Act. The order made by 
the High Court setting aside the election 
of the appellant is, therefore, in accord- 


ance with the law. -There is no ground~ 


for interfering with it.”. (Para 6) 
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This decision also clearly lays. down that 
the ground under Section 100 (1) (d) (i) 
can be made out even where the disqua- 
lification ceases or qualification is ac- 
quired after the date of scrutiny and 
prior to the date of election so as. to ne- 
gative the ground under Section 100 (1) 
(a). For the ground under Section 100 (1) 
(a) subsequent events coming into exist- 
ence after the date of scrutiny are rele- 
vant but not so far the ground under 
Section 100 (1) (d) G0) for which only 
those facts which exist on the date of 
scrutiny are relevant. 


19. The decision of the Supreme Court 
in Chandanlal v. Ram Dass (1972) 41 Ele 
LR 214, places this matter beyond con- 
troversy. Their Lordships held that facts 
which did not at all exist on the date of 
scrutiny and come into existence subse= 
quently cannot be taken into account in 
order to consider the propriety of the re- 
jection of nomination. Rejection of the 
nomination by the returning officer on 
the date of scrutiny could only be justi- 
fied if it was based on facts existing at 
the time of scrutiny. In that case, the 
nomination of one Saloch was rejected 
on 23-1-1967, the date of scrutiny, on the 
ground that he was holding an office of 
profit under the Government which dis- 
qualified him from being a candidate, 
Prior to the date of scrutiny, the letter 
of appointment was issued on 19-1-1967 
but it was received by Saloch after the 
date of scrutiny and he took charge of 
the post on 3-2-1967. On these facts, it 
was contended fhat the rejection of no- 
mination of Saloch was proper and elec- 
tion of the returned candidate could not 
be declared void under Section 100 (1) 
(c) of the R. P. Act. Repelling that con- 
tention and holding that there was im- 
proper rejection of the nomination of 
Saloch, their Lordships stated as under: 


“Saloch, according to the finding of 
fact, reported to the Director of Agricul- 
ture later when he went to his office and, 
thereafter, he joined the post on 3rd 
February, 1967. On the basis of these 
further facts, learned counsel for the ap- 
pellant urged an alternative ground that 
at least on 3rd February, 1967, Saloch 
became disqualified to be elected as a 
candidate and if so, the rejection of his 
nomination paper by the Returning Offi- 
cer must be held to be justified. This 
submission has to be rejected because a 
rejection of the nomination paper by the 
Returning Officer on the date of scrutiny 
could only be justified, and proper if it 


. was based :on..facts which existed at the 
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time of scrutiny, Facts which gdid not 
exist at all on that date and came inte 
existence subsequently cannot be taken 
into account in order to consider the pro- 
priety of the order of rejection of nomi- 
nation. This alternative ground also, 
therefore, has no force at all”, 


20. The contrary submission on this 
point of Shri Rajendra Singh learned 
counsel for the respondent, is based on 
the decision in Manni Lal v, Parmai Lal 
AIR 1971 SC 330, which was a case deal- 
ing only with the ground under Sec, 100 
(1) (a) and not with Section 100 (1) (d) 
(i). In that case, the returned candidate 
suffered disqualification as a result of 
his conviction by the trial Court after 
the last date for filing nominations, so 
that Section 36 (2) did not require his 
nomination to be rejected, The election 
was challenged only on the ground con- 
tained in Section 100 (1) (a) on the 
ground that ‘on the date of election’ the 
returned candidate was disqualified un- 
der Section 8 (2). In the appeal filed by 
the returned candidate against his con- 
viction, he was acquitted during the pen- 
dency of the election petition. It was 
held that acquittal made in the appeal 
retrospectively wiped out the conviction 
and sentence awarded by the trial Court 
with effect from the date they were re- 
corded; and since the opinion about éx- 
istence of the ground under Section 100 
(1) (a) has to be formed at the time of 
deciding the election petition, this retro- 
spective wiping out of conviction and 
sentence prior to formation of this opin- 
ion has to be taken note of. Accordingly. 
it was held that the ground under Sec- 
tion 100 (1) (a) was not made out, Shri 


Rajendra Singh argued that the same ' 


consequence must follow to remove the 
disqualification even on the date of scru- 
— tiny. 

21. The decision in Mannilal’s case 
relied on by Shri Rajendra Singh has to 
be read along with the decision in Am- 
ritlal v. Himathbhai AIR 1968 SC 1455, 
both of which are by the same Bench 
(J. C. Shah and V. Bhargava, JJ.) and 
incidentally the judgment in both cases 
is by Bhargava, J. In Amrit Lal’s case, 
the distinction between the grounds in 
Section 100 (1) (a) and Section 100 (1) (d) 
(i) has been pointed out and it has been 
held that even where the ground under 
Section 100 (1) (a) is negatived by an 
event happening subsequent to the date 
of scrutiny, the ground under Section 100 
(d) (i) may still be made out because the 
latter depends only on facts existing on 
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the date of scrutiny, Amrit Lal’s case 
clearly rules that subsequent events hap- 
pening after the date of scrutiny have no 
relevance to the ground under Sec, 100 
(1) d) Gi). In Amritlal’s case the effect 
of subsequent event was expressly con- 
sidered and while accepting it to nega- 
tive the ground under Section 100 (1) 
(a), it was excluded from consideration 
for the purpose of Section 100 (1) (d) (i) 
which ground was held proved. Conse- 
quently, there can be no doubt that the 
ratio of Mannilal’s case has no applica-. 
tion to the ground under Section 100 (1) 
(d) (i) and it must be confined only to 
the ground under Section 100 (i) (a). No 
other reasonable view is possible from 
these two decisions which cannot be 
treated as conflicting when it is possible 
to reconcile them. Acceptance of Shri 
Rajendra Singh’s argument would also 
amount to overlooking other decisions of 
the Supreme Court already referred. 

22. In the face of a string of decisions 
of the Supreme Court consistently taking 
the view indicated, there is no escape 
from the conclusion that the question of 
‘improper acceptance’ of a nomination 
within the meaning of that expression 
used in Section 100 (1) (d) (i) has to be 
answered with reference to Section 36 
(2) of the Act on the basis of only those 
facts which existed ‘on the date of scru- 
tiny of the nominations’, excluding 
from consideration all facts coming into 
existence subsequent to that date; and 
the disqualification, if any, existing on 
the date of scrutiny cannot be cured by 
any subsequent event. The contrary sub-| | 
mission of the learned counsel for the 
respondent cannot, therefore, be accept- 
ed. 


23. From the above conclusion, it fol- 
lows that only the facts as they existed 
on the date of scrutiny, i.e. 11-12-1979 
in the present case, have to be taken 
into consideration for deciding whether 
the ground under Section 100 (1) (d) (i) 
is made out or not. These facts were that 
the respondent had been convicted and 
sentenced on several counts by the Ses- 
sions Judge, Delhi, to imprisonment for 
not less than two years; the respondent 
had not served any part of the sentence, 
execution of the same having been sus- 
pended by the trial court and thereafter 
the appellate Court under Section 389, 
Cr. P. C., and the respondent’s appeal 
against his convictions and sentences wag 
pending on the date of scrutiny. The 
question now is, whether on these facts 
the respondent was disqualified under 
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Section 8 (2) of the R. P. Act, 1951, re- 
quiring rejection of his nomination un- 
der Section 36 (2) (a) in order to make 
out the ground under Section 100 (1) (d) 
(i) For this purpose, the requirement 
and meaning of Section 8 (2) has now to 
be seen, 


24. According to the learned counsel 
for the petitioner, the disqualification 
under Section 8 (2) is attracted as soon 
as the conviction and sentence of impri- 
sonment for not less than two years is 
recorded irrespective of the fact whether 
the sentence is executed or it remains 
suspended and continues for the speci- 
fied ‘period since his release, In other 
words, the two termini for fixing the 
total period of disqualification are the 
date of such conviction and the date of 


release, the total period being extended 


by deferring the date of release, if there 
be suspension of sentence after it is pass- 
ed; and there is no other consequence of 
suspension of sentence. At any rate, dis- 
qualification commences automatically as 
soon as such conviction is made, there 
being nothing to arrest it till either the 
conviction is set aside or the specified 
period expires after the date-of release, 
On the other hand, learned counsel for 
the respondent has advanced a two-fold 
argument. He contends that the word 
‘convicted’ in Section 8 (2) refers to the 
final conviction by the last Court where 
an appeal or revision has been filed and 
not conviction by the trial Court or a 
‘pro tempore’ conviction liable to be set 
aside in appeal. On this basis, he urges 
that the disqualification under Section 8 
(2) could never be attracted where the 
trial Court's conviction is challenged in 
appeal and is later set aside, Sec, 8 (3) 
relied on by learned counsel for the peti- 
tioner to show that it is merely an ex- 
ception to Section 8 (2) for the benefit 
of sitting members is explained by Shri 
Rajendra Singh as indicating that no 
order of suspension by the. appellate 
court is needed by a sitting member 
even though it becomes necessary for a 
person who is not a sitting member on 
the date of his conviction. The other ar- 
gument of Shri Rajendra Singh is that 
an order of suspension under Section 389, 
Cr, P. C. has the effect of arresting the 
operation of Section 8 (2) and conse- 
quently the disqualification. 

' 25. The arguments of Shri Rajendra 
Singh about the construction of Section 8 
(2) are mutually destructive. It is not his 
contention that Section 8 (3) enacted for 
the benefit of sitting members is redun-= 
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dant. Obviously, unless there is no op- 
tion any construction which renders a 
provision redundant has to be rejected, 
It is also significant that provisions ana- 
logous to sub-sections (2) and (3) of Sec- 
tion 8 in substantially same terms are 
continuing in the R. P, Act, 1951, laying 


‘down the disqualification on conviction 


making an exception only in case of sit- 
ting members, in spite of several amend- 
ments in the Act, If Shri Rajendra Singh 
is right in contending that the word 
‘convicted’ in Section 8 (2) refers only to 
the final conviction by the Court of last 
resort, then there was no need to enact 
Section 8 (3) which benefit has all along 
been retained for sitting members in 
spite of several amendments in the Act, 
If mere filing of an appeal arrests the 
disqualification under Section 8 (2) and 
that disqualification results only from 
the final judgment of conviction, that 
would hold good for all including the sit- 
ting members and Section 8 (3) is super- 
fluous. But then such an intention can- 
not be attributed to the legislature un- 
less that be the only possible construc- 
tion of Sec. 8 (2). In Section 8(2) the ex- 
pression used is ‘convicted by a Court in 
India’ which should ordinarily mean any 
Court, whether final or not, 


26. Section 8 (3) is in the nature of 
an exception to Section 8 (2) and that 
benefit is given only to sitting members, 
if they file an appeal or revision within 


‘the prescribed period. The expression 


‘date of conviction’ in all the sub-sections 
of Section 8 must have the same mean- 
ing as they are used in the same context. 
It is not doubted that the ‘date of convic- 
tion’ used in sub-section (3) means also 
the date on which conviction is made 
even by the trial court. This is also ob- 
vious from the fact that there would be 
no occasion to file any appeal or revision 
against conviction made by the final 
Court. This being the undoubted meaning 
of ‘date of conviction’ in sub-section (3) 
to indicate the starting point of disquali-, 
fication incurred by virtue of sub-sec, (2) 
even by sitting members, there is no OCs 
casion to construe that expression differ- 
ently for persons other than sitting mem- 
bers and that too when the legislature 
has, chosen not to extent such a benefit 
to them, Giving the sama meaning to the 


expression ‘date of conviction’ in both 
sub-sections, it is obvious that the re- 


spondent’s contention is incorrect, Sec- 
tion 8 (3) also indicates that mere filing 
of an appeal or revision by a person 
other than a sitting member does not ar- 
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(2) which automatically commences from: 


‘the date of conviction. It- is, therefore, 
not correct to say that Section 8 (2) is 
attracted only as. a result of such convic- 


h by the last court of resort and not. 


earlier. 


27. The only cases dealing with con- 
struction of the corresponding old provi- 
sions in the R. P, Act, 1951, cited at the 
bar are, Udainath Singh v. Jagat Baha- 
dur Singh 3 Ele LR 26 (Ele Tribunal, 
Rewa) and Khagendranath v. Umesh 
Chandra, : AIR 1958 Assam 183, affirmed 
in Sarat Chandra v. Khagendranath AIR 
1961 SC 334. Udainath Singh’s case was 
a decision by Election Tribunal in which 
it was held that there was ‘improper ac- 
` eeptance’ of nominatioin of a candidate 
who had been so convicted and sentenc- 
ed prior to his filing the nomination, 
even though his appeal against the con- 
viction was pending in the Supreme 
Court and his sentence was suspended. 
This view was considered so obvious 
that it was actually conceded by the 
other side. In the Assam case, the ques- 
_ tion was of the effect of remission grant- 
ted under Section 401 of the Cr, P. C. of 
1898. There, the conviction of the candi- 
date was for more than two years but 
he was granted remission and -released 
without any condition after he had serv- 
ed the total sentence of. one year and 
four months. It was contended that the 
actual sentence was curtailed to less 
than two years after remission and so 
the disqualificatio n under old Section :7 
(b) of the R. P. Act, 1951, corresponding 
to the present Section 8 (2) was not at- 
tracted. Repelling this contention, the 
Assam High Court held that remission 
may be effective for early release but it 
does not modify the period of sentence 
awarded by the Court which remained 
uncurtailed. While. deciding the point, it 
was also observed as follows :— 

‘In order to attract the disqualification 
referred to in Section 7 (b) of the Act, 
it is not necessary that the person should 
have undergone any part of the sentence 


imposed upon him, What is necéssary is © 


the actual sentence imposed by the 

-Court and where'.the sentence is two 

years: or above, the mischief of the séc- 

tion begins- to operate against the person 
concerned. 


The fact that the person had’ referred’ 


an appeal against the conviction and 
sentence and the appeal was. pending at 
the ‘time when his nomination papers 
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were being considered -would not remove 
the' disqualification under Section 7 (b) 
except in the cases of a sitting member, 


‘who has’ been convicted after his elec- 


tion, as provided under Section 8 (a) of 
the: Act, 

An illustration in point is the decision 
of the Election Tribunal in Udainath 
Singh v, Jagat Bahadur Singh, 3 Ele LR 
26 (Ele Tribunal, Rewa) on which reli- 
ance has been placed by the learned Ad- 
vocate General. The Tribunal there 
rightly observed that there was nothing 
in clause (b) of Section 7 of the Act to 
indicate that execution of the sentence 
was necessary to disqualify a convicted 
person to offer himself as a candidate for 
the election and nothing could be read in 
ie section, which was actually not 
there”, 


28. The Supreme Court in Sarat 
Chandra v. Khagendra Nath, AIR 1961 
SC 334 affirmed the decision of the 
Assam High Court and its view about the 
effect of an order of remission. The 
Supreme Curt pointed out that Section 7 
(b) speaks of conviction and sentence 
passed by a Court of law, it does not 
speak of the period of imprisonment ac- 
tually suffered by the convicted person. 
The Supreme Court, however, made no 
reference either way to the effect of ‘a 
pending’ appeal against conviction. No 
decision taking a contrary view .of this 


provision has been cited before me, 


29. The result, therefore, is that the 
legislature which is presumed to have 
known this construction made in judicial 


‘decisions of this provision did not choose 


to alter the same even though several 


‘amendments have been made in the Act 


thereafter. This shows that the above 
construction is in consonance with the 


‘Iegislative intent and has its approval, 


Veluswami v. 
1959 SC 422 para 15. It 
is at least to this extent 
the ` decision in Udainath Singh 
v. Jagat Bahadur Singh, 3 Ele LR 26 
(Ele Tribunal, Rewa) and Khagendra 
Nath v. Umesh Chandra, AIR 1958 SC 
183 are relevant. I may also add with re- 
spect, that I am in full agreement with 


(See 
AIR 


Raja Nainar, 


the Assam High Court’s view expressed 


in the above extract which applies equal- 
ly to the construction of the present sec- 
tion 8 (2) and (3) of the R. P. Act which 
are corresponding provisions, os 
30, The decision in Mannilal v. Pare 
mai Lal, AIR 1971 SC 330 also indicates 


that the word ‘convicted’ in Section 8 (2) > 


does not mean’ final cotiviction by’ ‘the 
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Court of last resort and not conviction 
by the trial Court itself. If the learned 
counsel for the respondent is right, then 
this reason alone was sufficient to hold 
that the disqualification under Section 8 
(2) was never attracted because of ac- 
quittal in appeal, But this is not what 
the Supreme Court said. It said that the 
disqualification under Section 8 (2) 
which existed as a fact on account of 
the trial Court’s conviction and sentence 
was wiped out retrospectively to nega- 
tive the ground under Section 100 (1) (a). 
It is obvious that no question of wiping 
out the disqualificaton would arise un- 
less it had existed as a result of the trial 
Court’s judgment of conviction and sen- 
tence. Moreover, the Supreme Courf 
clearly said that disqualification existed 
as a fact from the date of trial Court’s 
judgment, This too is a clear pronounce- 

ent to negative the contention that 
Section 8 (2) is not attracted by the trial 
Court’s judgment of conviction and sent- 
ence and remains in abeyance till con- 

ation by the final Court, | 


31. Shri Rajendra Singh also placed 
reliance on Dilip Kumar v. State of M.P. 
AIR 1976 SC 133. That was a case deal- 
ing with the construction of Section 303, 
L P.C. to find the meaning of the ex- 
pression ‘under sentence of imprison- 
ment for life’ used therein. The real 
question was whether there should be a 
subsisting life sentence at the time of 
commission of murder or at the time of 
conviction for murder, It was held that 
She relevant time is the date of convic- 
tion and not the date of crime, since the 
words ‘whoever commits murder’ in Sec- 
tion 303 should be construed to mean 
‘whoever is proved to have committed 
murder. In that case, the accused was 
convicted of a murder and sentenced to 
life imprisonment by the Sessions Courf, 
He preferred an appeal to the High Court 
and while on bail during the pendency 
of that appeal, he committed another 
murder, For the subsequent murder he 
was sentenced to death by the Sessions 
Court under Section 303, I. P. C. The 
High Court thereafter 
accused in the appeal against the first 
conviction, Question then arose whether 
after acquittal in the earlier appeal, con- 
viction could still be maintained for the 
susbsequent murder. under Section 303, 


L P.C. The High Court applied Sec. 303 


on those facts but the Supreme Court re- 


versed that. view.:holding that on the- 


data of. conviction by the High Court. for 
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the subsequent murder, there. w 
no subsisting life . sentence, the ac 
cused having been acquitted in the 
earlier appeal, In this context it 
was pointed out that an order of ac- 
quittal wipes out .the guilt and turpi- 


.tude attaching to the previous conviction, 


as if the same did not exist, 


: $82 This decision relating to the con- 
struction of Section 303, I. P. C, does not 
support the contention that the. word 
‘convicted’ wherever it occurs, means 
only final conviction by the Court of last 
resort, The expression for construction 
in that case was different, Moreover, in 
para 6 of the judgment of Chandrachud, 
J. (as he then was), it has been clearly 
stated that the Sessions Judge had no 
option in the matter of sentence because 
when it found the accused guilty of the 
subsequent murder, he was ‘under sen- 
fence of imprisonment for life’ imposed 
in the earlier case and, therefore, award 
of death panalty under Section 303, IPC 
by the Sessions J udges was justified. If 
Shri Rajendra Singh is right in his read- 
ing of this decision, then the view taken 
by the Sessions Judge would also have 
been held wrong because an appeal aga- 
inst conviction in the earlier case was 
already pending in the High Court at 
the time of decision by the Sessions 
Judge and was actually allowed later 
which gave rise to this controversy. Even 
applicability of Section 303, IPC was 
held to be dependent on facts existing 
when it was to be applied, without tak- 
ing into account the pendency of appeal 
against earlier conviction andthe possi- 
bility of acquittal therein, For this rea- 
son, in Dilip Kumar’s case the Sessions - 
Judge was held to be right ra ie High 
Court wrong, 


33. The question now is of the effect 
of suspension on the sentence by the 
appellate court, Section 389 Cr. P. C. 
which gives this power to the first Court 
‘Gill filing of appeal and then to the appel- 
late Court enables. suspension of execu- 
















It is only the execution. which is 
suspended and nothing more with the 
result. that the sentence awarded is not 
to be suffered during the. pendency of 
the appeal even though it subsists and 
the appellant is- released on bail. There 
is no indication in Sec. 8 (2) of the R. P. 
Act that the disqualification thereunder 
remains in abeyance during the ‘pendency 
of appeal. against: conviction. On th 
other hand, | Section 8‘ (3) gives- the eon- 







on by laying down an ex- 
y in case of sitting member. 
of execution of the sentence 
and grant of bail under Sec- 
MH Cr. P. C. has the only effect of 
aviu. 2 sufference of sentence pending 
appeal, but then in order to attract the 
disqualification under Section 8 (2) it is 
not necessary to suffer any part of the 
entence awarded. This has also been 
held by the Supreme Court as Sarat 
Chandra’s case (AIR 1961 SC 334) (supra), 
This decision also indicates that suspen- 
sion of sentence does not wipe out the 
conviction and sentence. It was held 
that a reprieve is a temporary suspension 
of the sentence which does not wipe it 
out; all that it does is to have an effect 
on the execution of the sentence. Tf 
suspension of sentence during pendency 
of an appeal does not have the effect of 
wiping it out, it is difficult to accept the 
contention that the disqualification under 
Section 8 (2) remains arrested or’ in 
abeyance during operation of the suspen~ 
sion order pending appeal against the 
conviction and sentence. This is more 
so, when in Section 8 (2) there is noth- 
ing to support this view and section 8 (3) 
gives contrary indication, l 


34. Shri Rajendra Singh referred to 
Mahtab Singh v. State of U.P., AIR 1979 
SC 1263, for the effect of suspension 
under Section 389, Cr, P. C. That case 
holds that the limitation does not starł 
to run under Section 70 IPC during the 
period of stay or suspension of fine 
granted by the appellate Court, For 
computing the limitation for recovery of 
fine, it was held, that the period during 
which it could not be recovered on ac 
count of the suspension order must be 
excluded, It is difficult to see how this 
decision assists the respondent. Reliance 
was placed on para 6 of the decision 
which says ‘if sentence of fine is so sus- 
pended, it ceases to be in force pro- 
tempore, Obviously this is so for the 
purpose of recovery of the fine under 
Section 70, IPC which is a process in 
execution and cannot, therefore, be com- 
menced during suspension of execution 
of the sentence or order under Sec. 389, 
Cr. P, C, This decision has no application 
here and relates only to the effect of 
suspension for the purpose of execution 
of the sentence or order, S, 8 (2) of the 
R. P. Act does not require execution of 


the sentence or any part of it, to attract. 


the disqualification and the mere mak- 
ing of such conviction is sufficient for its 
compliance, This is clearly laid down 
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‘in Sarat Chandra’s case, AIR 1961 SC 


334, as under :— 


“It is also well to remember that Sec- 

tion 7 (b) speaks of the conviction and 
sentence passed by a court of law; it 
does not speak of the period of imprison- 
ment actually suffered by the convicted 
person”; 
Assam High Court’s decision on this point 
which was expressly approved also point- 
ed out that suffering any part of the 
Sentence awarded is not necessary to at- 
tract and incur the disqualification, It is, 
therefore, not possible to accept tha 
contention of the respondent that sus- 
pension of the sentence under Sec, 389, 
Cr, P, C. arrested the operation of Sec- 
tion 8 (2) of the R, P, Act to avoid dis- 
gualifying him at the last election, 

35. Shri Rajendra Singh relying on 
Annamalay v, Thornhill, AIR 1931 PC 
263 and Mohammadi Gul v, Emperor, 
AIR 1932 Nag 121 (IB), also contended 
that an appeal is a continuation of the 
trial and therefore, it is conviction by 
the final Court of resort which is intended 
to attract the disqualification laid down 
in Sec, 8 (2), There can be no dispute 
with the proposition laid down in these 
cases but they do not assist in constru- 
ing Section 8 (2) of the R. P, Act in the 
manner suggested by Shri Rajendra 
Singh. Reasons for taking this view have 
already been given, These two decisions 
are to be read in the context in which 
they were made and that was entirely 
different, oo 

36. Learned counsel for the respon- 
dent also contended that rejection of 
his construction of Section 8 (2) that the 
conviction referred therein is the final 
conviction mads by the last court of re- 
sort and suspension of sentence by the 


‘appellate Court’ arrests the disqualifica- 


tion, would lead to great hardship as it 
would exclude from the election contest 
persons who have suffered conviction 
and sentence of not Iess than two years 
even though their appeal be pending 
leading to ultimate acquittal, Such a 
consequence cannot, however, be averted 
since that appears to be the legislative 
intent also and the provision being clear, 
it is for the Iegistature to step in and 
avoid the consequence by a suitable 
amendment, if it so desires, As already 
pointed out in spite of serveral amend- 
ments made in the Act, the legislature 
has not thought it fit to amend this provi- 
‘sion to give it the meaning suggested by 
the counsel for the respondent, It is also 
significant that in spite of the provision 
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being understood in this manner as in- 
terpreted in the decisions in Udainath 
Singh v. Jagat Bahadur Singh, 3 Ele LR 
26 (Ele Tribunal, Rewa) and Khagendra 
nath v. Umesh Chandra, AIR 1958 Assam 
183, there being no contrary decision 
cited, the legislature with this know- 
ledge has chosen to retain the provisions 
in the same terms, This too indicates 
that the judicial interpretation so made 
in these decisions has the approval of the 
legislature, The Supreme Court in Sarat 
Chandra’s case, AIR 1961 SC 334, has 
affirmed the Assam view and not expres- 
sed any disapproval on this point. It, is 
therefore, not open to this Court to ac- 
cept the respondent’s construction made 
of Section 8 (2) which is also contrary 
to the above quoted Supreme Court deci- 
sions by which this Court is bound. With- 
out geeting over these Supreme Court 
decisions, respondent’s contention cannot 
be accepted and that this Court cannot 
do. If the respondent be right, it is pos- 
sible only for the Supreme Court to after 
its earlier view taken in the above quot- 
ed decisions but not for this Court to 
overlook or ignore them. 


37. There is another reason for reject- 
ing the respondent's construction of Sec- 
tion 8 (2). When the stage for consider- 
ing the validity of nominations is the 
date of scrutiny, how can it be said that 
this particular disqualification must de- 
pend on the ultimate outcome of a pend- 
ing appeal against conviction so that the 
candidate would be disqualified after 
election, if the appeal fails and quali- 
fied, if it succeeds? Such an uncertain 
test depending on an unknown future 
event could never have been intended 
by the legislature and it being an un- 
reasonable view has to be discarded 
when the plain construction indicates 
the opposite, If the respondent be right, 
then a part of the cause of action for the 
ground relating to improper rejection or 
acceptance of nomination under Sec- 
tion 100 (1) (ce) or Section 100 (1) (d) (i) 
as the case may be, would come into 
existence only after filing the election 
petition and its decision would also depend 
on the fortuitous circumstance of the 
appeal against conviction being decided 
during the pendency of the election peti- 
‘tion. In this very case, if the respon- 
dent’s appeal against conviction had 
been still pending, which is nothing un- 
usual in view of long pendency of such 
cases, and this petition had to be dispos- 
ed of expeditiously according to the prac- 
tice of expeditious disposal of election 
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petitions and the requirement of Sec- 
tion 86 (7) of the R, P. Act, could it be 
claimed that the election petition be 
kept pending to await the final outcome 


_of fhe criminal appeal? At least there is 


no such provision made in the law and 
if Section 8 (2) has the meaning suggest- 
ed by the respondent’s counsel, care 
would have been taken by the legislature 
fo provide for such an obvious eventuali- 
ty particularly when it required expedi- 
tious disposal of election petitions by 
Section 86 (7), if possible within six 
months, There is another aspect of this 
matter. Assuming the respondent’s no- 
mination had been rejected by the 
returning officer on these facts, could he 
file an election petition on the ground of 
improper rejection of nomination under 
Section 100 (1) (c) and succeed if his crj- 
minal appeal had not been decided? 
Would the fate of that petition depend 
on the fortuitous circumstance of the 
ultimate decision of criminal appeal 
during the pendency of the petition, so 
that if he was acquitted, the ground was 
to be held proved and if convicted, the 
ground rejected? Surely, the legislature 
would not provide a ground of challenge 
dependent on such vagaries. 

38. There appears no indication that 
the legislature has enacted Sec, 8 (2) to 
lead to this uncertain result depending 
on some fortuitous circumstances in the 


future, even though it is requir- 
ed to be taken into account 
on the date of scrutiny by the 


returning officer to determine validity of 
the nominations. A lis is to be com- 
menced on an existing cause of action 
and if no such cause of action is disclosed 
at the commencement of the lis, it is 
liable to be thrown out without going 
to trial as there is nothing to try. Sub- 
sequent events are ordinarily not to be 
taken into account, except for the pur- 
pose of moulding the ultimate relief, if 
if has become inappropriate. If this is 
the general law which applies also to 
trial of election petitions, it is difficult 
to accept an argument which results in 
a subsequent event forming a part of the 
cause of action. The ground under Sec- 
tion 100 (1) (c) or S. 100 (1) (d) (i) of the 
R. P. Act must be: made out by stat- 
ing material facts constituting the cause 
of action in the petition itself. This 
cannot be done if any subsequent event 
forms part of the cause of action. Surely 
the legislature could not require this 
ground for setting aside the election to 
be pleaded in the petition which has to 
be filed within forty five days of the elec- 
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tion, if a future event was to decide the 
existence of that ground, 


39. The object of this provision clearly 
is to exclude from the election arena all 
persons who have a subsisting conviction 
and sentence of not less than two years 
on the date of scrutiny in order to ensure 
beyond doubt the qualifications of con- 
testing candidates and to obviate a fresh 
election made necessary due to doubtful 
qualifications. 
is in the case of sitting members by 
virtue of Section 8 (3) to enable con- 
tinuity in their tenure till the final Court 
decides their criminal case. No such 
continuity is needed for others, they 
being already out of the legislature. 
Otherwise, Section 8 (3) makes no sense 
and is redundant which intention cannot 
be attributed to the legislature. Right to 
contest election is a statutory right and 
can be exercised only in the manner 
prescribed by the statute. Section 8 (2) 
is a part of the statute and the right is 
subject to it. There is thus no hardship 
as suggested, by the learned counsel for 
the respondent, 


40. As a result of the aforesaid dis- 
cussion, it follows that the contentions 
advanced on behalf of the respondent 
have no force and must be rejected, 
while those of the petitioner’s counsel 
accepted. The respondent was clearly 
disqualified for being chosen as a candi- 
date at the last Lok Sabha elections by 
virtue of the disqualification incurred by 
him under Section 8 (2) of the R. P, Act, 
1951 and, therefore, his nomination paper 


had to be rejected by the returning offi- 


cer in accordance with Section 36 (2) (a) 
of the Act. Acceptance of his nomina- 
tion was accordingly improper which has 
materially affected the result of election, 
and the ground under Sec. 100 (1) (d) (i) 
of the Act is made out to declare his 
election void. The other ground under 
Section 100 (1) (a) is not pressed, 


41. On the above findings, my answers 
to the issues framed in this petition are 
as under :— 

Issue No, 1— Not pressed. 

Issue No. 2. — Yes. 

Issue No. 3. — Respondent’s election is 
declared void under Section 100 (1) {d} 
(i) of the R. P. Act, 1951. 


42. Consequently, this petition is al~ 
lowed, The respondent’s election is. de- 
clared to be void on the ground contain- _ 
ed in Section 100 (1) (d) @ of the R. P. 
Act, 1951. The petitioner shail. get his- 


M. P. State Co-op. L. D.: Bank Ltd. v- J. L. Chouksey 


The only exception made. 


costs from the respondent, 
fee. ii 500/- if certified. 
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AIR 1980 MADHYA PRADESH 204 
U. N. BHACHAWAT, J. 


M. P. State Co-operative Land Develop~ 
ment Bank Ltd., Bhopal, Applicant wv. 
J. L. Chouksey, Opposite Party. 

Civil. Revn. No. 750 of 1976, D/- 12-1- 
1979.* 

(A) Civil. P. C. (1908), S. 2 (2) — Disa 
missal of suit on failure on part of plain- 
tiff to furnish better particulars as order=- 
ed by Court—Order of dismissal amounts 
to decree, AIR 1977 Madh Pra 1 (FB), 
Folli. ; {Para 8) 


(B) Civil P. C. (1908), O. 41, R. 1 and 
S. 115 — Presentation of memorandum 
of appeal without certified copy of decree 
— Filing of appeal would be incomplete 
— Order of appellate Court in such ap- 
peal without drawing final decree — 
Would result in jurisdictional error — 
Court in revision can interfere in such - 
cases, AIR 1961 SC 832, Ref. (Para 15) 


(C) Civil P. C. (1908), O. 6, R. 5 and 
S, 115 — Suit for eviction on different 
grounds — Failure to furnish better 
particulars in spite of order of court —e 
However, survival of cause of action on 
some of the grounds — Order dismissing 
suit on account of failure — Order held 
passed hy illegal exercise of jurisdiction, 
as such subject te revision under S. 115. 

| . (Para 16) 
Cases Referred: Chronological ‘Paras 
AIR 1977 Madh Pra 1: 1976 Jab LJ 797 


(EB) 8, 19 

AIR 1975 Madh Pra 74: 1975 Jab LJ 5 
5, 8, 

1972 MPLJ (Notes) 78 i 
AIR 1970 SC T 18 
AIR 1961 SC 832 1, 13, 15 
AIR 1950 Assam 169 8 
AIR 1943 Nag 149: 29 MPLC 254 8 
AIR 1941 Nag 223 8 

K. L. Issarani, Gulab 


for Applicant; 
Gupta, for Opposite Party. - 


ORDER:— This is a revision by the 
plaintiff which has arisen in the follow~ 
ing manner; 

2. The applicant filed a suit for ejeci- 
ment and arrears of rent on the alleged 
ground of relationship of landlord and 


*Against order of R: K.. Sharma, lst Addl, 
. Dist. J.; Bhopal, D/- 30-3-1976. ; 
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1886 
tenant in'the Court of Second Civil 


Judge, Class II, Bhopal being Civil: Suit: 


No. 22-A of 1973. In this suit, the defen- 
dant non-applicant herein had. filed an 
< application under Order 6, R. 5-demand- 
ing further and better particulars in the 
plaint which was allowed by that Court 
vide its order dated 26th June, 1973 and 
the plaintiff was directed to supply the 
following particulars: l i 

(i) Whether the tenancy is oral or in 
writing? 

(ii) Whether the plaintiff has obtained 
the necessary permission for the propos- 
ed reconstruction? 

(iii) Whether the plaintiff has sufficient 
funds for the same? 


(iv) How the plaintiff requires the suit 
_ premises for itself? l 


3. The aforesaid particulars were not 
` supplied till 14th Nov. 1973 and on vari- 
ous dates falling between this date and 
the date on which the furnishing of par- 
ticulars was ordered, adjournments were 
sought for furnishing particulars by 
amending the plaint. 


4. On 14-11-1973, the plaintiff filed an 
application under Order 6, Rule 17 of 
the Code of Civil Procedure (hereinafter. 
referred to as the Code). This application 
is not on record. But it is agreed by the 


learned counsel for the parties that from. 
amongst the 4 particulars that were. 


ordered to be furnished by the trial 
Court, particulars Nos. 1 and 3 were fur- 
nished in the said application and parti- 
culars Nos, 2 and 4 were not furnished. 
The trial Court, vide its order: dated 
14-11-73, while dismissing this applica- 
tion of the plaintiff, dismissed the suit for 
the non-compliance with the order of 
that Court dated 26th June, 1973. The 
material excerpt of that order reads as 
under: (Matter in Hindi omitted.—Ed.) 
5. The plaintiff against this order, fil- 
ed-an appeal (Misc. Civil Appeal No. 1 
of 1974) in the Court of the First Addi- 
tional District Judge, Bhopal which has 
been dismissed by that Court vide its 
order dated 30th March, 1976 whereby 
the lower appellate Court relying:on a 
decision of this Court in Smt. Chamarin 


v. Mst. Budhiyarin, AIR 1975 Madh Pra. 


74 held that no appeal lay against the 


order of the trial Court dismissing the . 
suit for non-compliance with O. 6, R. 5 | 


' of the Code as it was not a decree within 
the meaning of Section 2 (2) of the Code 
and dismissed the appeal on that solitary 


ground, without examining the -merits;. 


hence the plaintiff ‘has filed. the: - present 
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revision against both the orders, that is, 
the order of the trial Court dismissing 
the suit as well as the order of the lower 
ree ‘Court holding that. no appeal 
ay. . l 


6. It was argued on behalf of the 
plaintiff that the lower appellate Court 
was wrong in holding that the appeal did 
not lie; that the trial Court was wrong 
in dismissing the suit without examining 
as to what were the particulars which 
were not furnished and the trial Court 
had no jurisdiction to dismiss the suit for 
non-furnishing of some of the particu- 
lars. The learned counsel has submitted 
that the present revision is filed against 
the order of the trial Court also. He 
argued that as no decree was drawn by 
the trial Court and only a memo of costs 
was prepared, the order of the trial 
Court would be revisable and the revi- 
sion can be entertained by this Court. He 
also argued that as the record of the case 
is before the Court and the order of the 
trial Court is patently illegal and without 
jurisdiction, this Court- in exercise of its 
jurisdiction should set it aside. 


7. The learned counsel for the defen- 
dant non-applicant herein in his argu- 
ment in counter supported the order of 
the trial Court. He submitted that when 
on a number of occasions, the case was 
adjourned at the request of the plaintiff 
and still the plaintiff did not furnish the 
full particulars, the trial Court had no 
other alternative, but to dismiss the suit, 
He also argued that the impugned order 
of the trial Court was appealable as de- 
cree and not as appeal against an order, 
Therefore, the plaintiff ought to have fil- 
ed a regular appeal in the lower appel- 


late Court, If the decree was not drawn, 


he ought to have made an application for 
the drawing of the decree to the trial 
Court and should have filed the regular 
appeal after the decree was drawn, He 
argued that the appeal filed as a miscel- 
laneous appeal in the Court below against 
an order was not competent. He also 
argued that at any rate when the im- 
pugned order of the trial Court was ap- 
pealable as a decree; appeal was filed 
in the lower appellate Court; on its dis- 
missal a second appeal should have been 
filed, the revision is not competent. 


8. The question whether the dismissal 
of a suit for non-furnishing the parti- 
culars ordered under Order 6, Rule 5 of 
the Code by the Court amounts to a de- 


.,¢ree and was.appealable as such is a 
-- question which is covered: by the decision 
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in Abbas Sujjat Ali v. Raza Azamshah 
Sulemanshah, AIR 1941 Nag 223. which 
has been approved by a Full Bench deci- 
sion of this Court in Budhulal v. Chhote- 
lal, 1976 Jab LJ 797: (AIR 1977 Madh 
Pra 1). The decision relied on by the trial 
Court in Chamarin v. Budhiyarin, AIR 
1975 Madh Pra 74 the equivalent of which 
is reported in 1975 Jab LJ 52: 1975 MPLJ 
82: (AIR 1975 Madh Pra 74) has been 
overruled by the afore referred Full Bench 
decision. The question before the Full 
Bench was whether the dismissal of suit 
for non-payment of adjournment costs 
amounted to a decree and was appealable 
as such. Their Lordships, while answer- 
ing this question, have observed as under: 

“The second question, to which we 
have now to advert, is really this: whe- 
ther the order dismissing a suit for non- 
payment of adjournment costs is appeal- 
able. There is divergence of views on this 
question also. The view taken in Chama- 
rin v. Budhiyarin, 1975 Jab LJ 52: 1975 
MPLJ 82: (AIR 1975 Madh Pra 74) and 
Gauhati Bank Ltd v. Baliram, AIR 1950 
Assam 169 is that word “default” in Sec- 
tion 2 (2), C.P.C. which defines ‘decree’ 
is comprehensive enough to include non- 
payment of costs or. any other default, 
and it is not restricted to default of ap- 
pearance. Therefore, an order dismissing 
a suit for non-payment of costs is ex- 
cluded from the definition of decree so 
that it is not appealable. Contrary view 
has been taken in Abbas Sujjat Ali v. 
Raza Azam Shah, 27 MPLC 27: (AIR 1941 
Nag 223): Radhabai v. Purnibai, 29 MPLC 
254: ILR (1943) Nag 613: (AIR 1943 Nag 
149). In the former case, the plaintiff had 
been given two opportunities to furnish 
further particulars but he did not com- 
ply with the order. Thereupon the trial 
Court discharged the defendants. Mr. 
Justice Vivian Bose held that the order 
of dismissal amounted to a decree and 
hence an appeal lay from it. It was fur- 
ther observed that no fresh suit could be 
brought on the same cause of action. We 
respectfully concur in the latter view.” 
In this view of the matter, the lower ap- 
pellate Court was not right in holding 
that the dismissal did not amount to a 
decree and no appeal lay, against it. 

9. From the discussion in paragraph 4, 
it is evident that the following particulars 
were not supplied by the plaintiff: 

“Whether the plaintiff has obtained the 
necessary permission for the proposed 
reconstruction?” 

“How the plaintiff requires 


the suit 
premises for itself?” 
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The suit for ejectment has been based 
on various grounds. On the non-furnish- 
ing of these particulars, the grounds to 
which these particulars related should 
have been struck out. The whole suit 
could not be dismissed as there is no 
finding of the trial Court that on striking 
out the grounds to which these are relat- 
ed, no cause pf action for the suit sur- 
vived. The Courts are Courts of justice 
and not of military discipline, The ex- 
treme penalty of dismissing the suit is not 
justified at all. 


10. Now the question is, whether this 
Court in exercise of its revisional power, 
ean correct the errors of the lower appel- 
late Court which it committed in holding 
that no appeal lay against the impugned 
order of the trial Court as it did not 
amount to a decree and of the trial Court 
in dismissing the suit for the alleged 
non-furnishing of the particulars order- 
ed under Order 6, Rule 5. 


11. The argument of the learned coun- 
sel for the plaintiff-applicant was that 
as no decree was drawn by -the trial 
Court, no regular appeal could be filed. 
The applicant, therefore, filed it as mis- 
cellaneous appeal treating it to be an 
appeal against the order; the applicant 
could also file a revision against the order 
of the trial Court — as no decree was 
drawn in this Court directly. He also 
argued that the. applicant has, therefore, 
filed this revision against the order of the 
trial Court also and that this Court can 
in exercise of its revisional jurisdiction 
suo motu correct the errors of the Court 
below. The argument in counter of the 
learned counsel for the non-applicant was 
on this point that if an appeal lay 
against the order of the trial Court, it 
will be treated as an appeal against the 
decree. If no formal decree was framed 
by the trial Court, the plaintiff-applicant 
could have made an application for fram- 
ing of the decree, that is, he could have 
adopted a procedure laid down in Jagat 
Dhish Bhargava v. Jawaharlal Bhargava, 
AIR 1961 SC 832. He also argued that as 
an appeal lay against the order of the 
lower appellate Court against the dismis-~ 
sal of the appeal by the lower appellate 
Court vide impugned order, a second 
appeal ought to have been filed before 
this Court and as there is no second ap- 
peal, this Court in exercise of its revi- 
sional power cannot correct the error. 

12. As already held hereinabove, the 
order of the trial Court was appealable 
as a decree. The trial Court, while dis- 


1980 


missing the suit did not draw the decree; 
tax, bill of costs was endorsed on the 
back of last page of the order. 


_ 13. It has been held by their Lord- 
ships of the Supreme Court in Jagat 
Dhish v. Jawaharlal Bhargava (AIR 1961 
SC 832) (supra), on interpretation of 
Order 41, Rule 1 of the Code that the 
requirement of filing the certified copy 
of the decree along with the memoran- 
dum of appeal is imperative and in the 
absence of the decree, the filing of the 
appeal would be incomplete, defective 
and incompetent. Their Lordships have 
also observed in the said decision that no 
hard and fast rule of general applicabi- 
lity can be laid down for dealing with 
appeals defectively filed under Order 41, 
Rule 1 of the Code and then contemplat- 
' ing certain contingencies indicated the 
procedure to be followed by the appel- 
late Court in case of such incomplete, 
defective and incompetent appeals. 


14. In the instant case, it is undisput- 
ed that a decree has not in fact been 
drawn up by the trial Court; the memo- 
randum of appeal before the lower ap- 
pellate Court was naturally, therefore, 
not accompanied by a certified copy of 
decree. It is also significant that neither 
the plaintiff-appellant in the lower ap- 
pellate Court and applicant herein appli- 
ed before the trial Court praying for the 
framing of the formal decree nor the 
lower appellate Court had issued any 
direction in that regard. As a matter of 
fact, the lower appellate Court without 
noticing this defect proceeded to decide 
the appeal and held that no appeal lay 
against the impugned order of the trial 
court as the dismissal of the suit 
for non-compliance of the order of the 
Court under Order 6, Rule 5 of the Cade 
was not a decree within the definition of 
decree in Section 2 (ii) of the Code. I 
have held in paragraph 8 of this Order, 
that it falls within the scope of decree 
and was appealable as a decree. 

15. In this setting of the facts and in 
view of the mandatory requirement of 
Order 41, Rule 1 of the Code, it cannot, 
but be held that there was no competent 
appeal before the lower appellate Court; 
the lower appellate Court had, therefore, 
no jurisdiction to proceed with such an 
incompetent, defective and incomplete 
appeal and decide it. The lower appellate 
Court has, therefore, committed a juris- 
dictional error in rendering the impugn- 
ed decision. Further, the lower appellate 
Court has also not drawn a formal de- 
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cree, It has also endorsed a bill of costs 
on the last page of the impugned order. 
As there was no competent appeal before 
the lower appellate Court, there is no 
question of giving a direction to the lower 
appellate Court in terms of the decision 
of the Supreme Court in Jagat Dhish 
Bhargava v. Jawaharlal Bhargava (AIR 
1961 SC 832) (supra), In this view of the 
matter, the revision against the impugn- 
ed order of the lower appellate Court is 
entertainable, and that order can be set 
aside. Now the question is, whether the 
impugned order of the trial Court can 
also be revised, For want of formal de- 
cree on the basis of the impugned order, 
though it was appealable, the appeal was 
not competent. 

16. On the perusal of the plaint, it is 


-apparent that the suit is based on the 


grounds under Sections 12 (1) (a), 12 (1) 
(h) and 12 (1) (f) of the M. P. Accommo- 
dation Control Act (for short hereinafter 
referred to as the Act). The particulars 
not supplied relate to grounds under 
Sections 12 (1) (h) and 12 (1) (£); on dele- 
tion of these grounds, the ground under 
Section 12 (1) (a) would still survive 
and as such it cannot be held that the 
plaint did not disclose the cause of action. 
Therefore, the dismissal of the suit was 
erroneous and illegal. The trial Court 
had no jurisdiction to dismiss the whole 
suit. The trial Court has acted in excess 
of its jurisdiction and/or has illegally 
exercised its jurisdiction. This order, if 
allowed to stand, would occasion a failure 
of justice. 

17. In the instant case, it appears that 
the trial Court also considered that the 
impugned order is not a decree and there- 
fore, did not draw a formal decree and 
this was even the view taken by this 
Court in Smt. Chamarin v. Mst. Budhiya- 
rin (AIR 1975 Madh Pra 74) (supra). In 
the light of the peculiar facts of this case, 
it would not be just to throw out the 
plaintiff on the ground that, the plaintiff 
should have applied for the drawing of 
a formal decree in the trial Court; after 
the framing of the decree, should have 
filed a regular appeal in the lower ap- 
pellate Court and in the event of dismis- 
sal of that appeal, ought to have come te 
this Court in second appeal in which the 
order would have been decided. The jus- 
tice would be lost in technicalities. Since 
there was no decree drawn, there could 
be no competent appeal. The order in 
such a situation was a case decided and 
was open to revision, [See Ganesh vy, 
Radhelal, 1972 MPLJ (Notes) 78]. 
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18. It would be pertinent to point out 


here that their Lordships of the Supreme 
Court have in Shankar Ramchandra 
Abhayankar v. Krishnaji Dattatraya 


Bapat, AIR 1970 SC 1 held that when the ` 


aid of the High Court is invoked on the 
revisional side, it is done because it is-a 
superior Court and it can interfere for 
the purpose of rectifying the error of the 
Court below. Section 115 of the Code cir- 
cumscribes the limits of that jurisdiction, 
but the jurisdiction which is being exer- 
cised is a part of the general appellate 
jurisdiction of the High Court as a super- 
ior Court. It is only one of the modes of 
exercising power conferred by the statute; 
basically and fundamentally it is the ap- 
pellate jurisdiction of the High Courts 
which is being invoked and exercised in 
a wider and larger sense. 

19. It is a matter of technicality whe 
ther the impugned order of the trial 
Court is set aside in exercise of appellate 
jurisdiction or in exercise of revisional 
jurisdiction. The laws should be inter- 
preted to advance the cause of justice. 
My view finds support from a Full 
Bench decision of this Court in Budhu- 
lal v. Chhotelal (AIR 1977 Madh Pra 1) 
(supra), The relevant observations are 
theses | 


y 


= A. I. R. 


gt 


Pesesscene’ Lhe dismissal of the suit was, 


therefore, erroneous and illegal. It would 


be merely a matter of technicality whe- 


‘ther we set aside the order in exercise 


of appellate. jurisdiction or in exercise 
of revisional jurisdiction suo motu. The 
error is obvious enough and the sooner 
it is corrected, the better in the interest 
of justice.” 

20. As already held hereinabove, the 
trial Court has committed an illegality 
and if its impugned order is allowed, it 
would result in injustice. It is a fit case 
for exercise of the revisional powers suo 
motu. 

21. In the light of the foregoing dis- 
cussion, in the exercise of revisional 
jurisdiction suo motu, I set aside the im- 
pugned orders of the Courts below and 
send the case back to the trial Court with 
a direction that it shall order the strik- 
ing off of paragraphs 4 and 5 of the plaint 
regarding which the particulars were not 
furnished and thereafter proceed with 
the trial of the suit according to law. 

22. The revision is thus allowed as in- 
dicated hereinabove, I make no order as 
to cost. 

Revision allowed, 
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——S. 100 — Finding of fact — Finding not 
supported by evidence or based on miscon- 
ception — Second Appellate Court can 
interfere (Sep) 212 A 
————-§, 107, O. 23, R. 1-A — Transposition 
of respondent as appellant — Permissible 


(Sep) 232 A 
——§. 107, O. 23, R. 1-A — Transposition 
of respondent as appellant — Scope of ap- 
peal likely to be widened — Transposition 
not permissible (Sep) 232 B 
-——S. 115 — See Ibid, S. 20 (Feb) 28 A 


~S, 144 — See Tenancy Laws — T. N. 
Estates (Abolition and Conversion into Ryot- 
wari) Act (1948), S. 54-F (Feb) 31 


S, 151 and O. 6, R. 17 — Amendment 
of pleadings — Resort cannot be had to 
S. 151 if a case is not covered by O. 6, R. 17 

(May) 105 A 
——Ss. 151, 152, 153, O. 6, R. 17 — In- 
herent powers — Scope of 38 

(May) 116 A 
~———-§s, 151, 152, 153 — Scope of 

(May) 116 B 
——-S, 151 — Tamil Nadu Court-fees and 
Suits Valuation Act (14 of 1955), Ss. 70, 66 
and 82 — L. P. Appeal found incompetent 
in view of amended S. 100-A, C. P. C. — 
High Court cannot grant certificate to en- 
able appellant to get refund of court-fees. 
AIR 1950 Mad 629 and (1958) 1 Mad LJ 
183, Partly Overruled; C. M. P. Nos, 3106 
and 3940 (Mad); (1970) 1 Mad LJ 529; AIR 
1971 Mad 490; (1959) 1 Mad LJ 110; AIR 
1966 Mad 423 and AIR 1971 Mad 136, 
Overruled (Oct) 269 ŒB) 


S, 152 — See Ibid, S. 151 
(May) 116 A, B 
~S, 153 — See Ibid, S. 151 
(May) 116 A, B 
———O. 6, R. 17 — See also Ibid, S$. 151 
(May) 105 A; 116 A 


-———-O. 6, R. 17 — Amendment of plaint, 
when can be allowed — Delay — Materia- 
lity (May) 105 B 
——O. 20, R. 12 — See Ibid, O. 20, R. 18 

(Sep) 222 


—~O. 20, Rr. 18, 12 — Suit for partition 
or separate possession — Decree allotting 
share in property and awarding share in in- 
come therefrom — Even if application for 
ascertainment of such share purports to be 
under O. 20, R. 12, that provision does not 
apply — Order 20, Rule 18 governs such 
case — Hence grant of mesne profits for 
more than three years from date of decree 
cannot be challenged (Sep) 222 
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Civil P. C. (contd.) 
——QO. 21, R. 66 — See Ibid, O. 21, R. 90 
(May) 123 B (FB) 
—O. 21, R. 90 — See also Ibid, S. 47 
(May) 123 A (FB) 
——O. 21, R. 90; O. 21, R. 66 and S. 47 — 
Defect and irregularity in* preparation and 
settlement of sale proclamation — Order 21, 
R. 90 is attracted. AIR 1964 Mad 424; 
(1971) 1 Mad LJ 474 and AIR 1972 Mad 
364, Overruled (May) 123 B (FB) 
—O. 23, R. 1-A — See also Ibid, S. 107 
(Sep) 232 A, B 
O. 23, R. 1-A — Transposition allowed 
in appeal after expiry of limitation for filing 
appeal — Appeal does not become time- 
barred vis-a-vis transposed respondent — 
Section 21, Limitation Act not attracted 
(Sep) 232 C 
——O. 30, R. 1 — See Debt Laws — Tamil 
Nadu Debt Relief Act (1978), Pre. 





(Sep) 230 
—O. 32, R. 4 — Guardian ad litem — 
Appointment of (Mar) 66 B 


—O, 32, R. 7 — Failure to comply with 
R. 7 (1) — Effect (Mar) 66 C 
-~-—O. 33, R. 1 — Pauper application — 
Applicant a coparcener in Mitakshara joint 
family — Shall be held to be possessed of 
interest in family property even in an un- 
divided state in view of rule of survivorship 
in S. 6 of Hindu Succession Act -—~ Hence, 


not pauper (Sep) 203 A 
——Q. 33, R. 1 — Pauper application — 
Sufficiency of means to pay court-fee — 


Sufficiency need not be restricted to. suitor’s 
means (Sep) 203 B 
—O. 37, R. 3 — See Ibid, O. 38, R. 5 
(Sep) 198 
——O. 38, R. 5 and O. 37, R. 3 — Order 
of attachment before judgment -— Leave 
sought for leading defence — Plaintiff hav- 
ing no objection in view of deposits made 
by defendant in the Court —— However 
defendant adjudged insolvent during pen- 
dency of suit — Official assignee could not 
claim the amount — Plaintiff would have 
lien over that amount till the decision of 
suit. Case law discussed (Sep) 198 
O. 40, R. 1 — Appointment of third 
party receiver — When necessary. A. A. O. 
No. 233 of 1977, D/- 13-9-1977 (Mad), Re- 
` versed (May) 103 
O. 41, R. 22 — Cross objection in ap- 
peal by respondent — Not essentia] for 
supporting decree of lower Court in his 
favour on the ground decided against him 








(Sep) 212 C 
Commissions ef Inquiry Act (60 of 1952), 


Ss, 3 and 8-B {a) — Nature of duties of 


Commissions of Inquiry Act (confd.) 
Commission —- Direction to inquire into. 
misconduct of an advocate involved in an 
incident at Police Station — Section 35 
Advocates Act is no bar (Apr) 89 A (FB) 
—~—-§, 8-B (a) — See Ibid, S. 3 
i (Apr) 89 A (EB) 
Constitution of India, Art. 19 (5) — See 
Tamil Nadu Cultivating Tenants Arrears of 
Rent (Relief) Act (1972), S. 3 (Jan) 16 
———Art. 31-C — See Tamil Nadu Cultivat- 
ing Tenants Arrears of Rent (Relief) Act 
(1972), S. 3 (Jan) 16 
-———Art. 141 — Obiter dicta of Supreme 
Court — It is binding on High Courts 
(Nov) 276 B (FB) 
———Art. 226 — See also Contract Act (1872), 
S. 205 (Jul) 162 
Art. 226 — Freedom Fighters Pension 
Scheme (1972) — Cancellation of grant of 
pension — Must be preceded by proper 
show cause notice and consideration of the 
grantees representation even though the 
scheme may be ex gratia (Feb) 23 
Contract Act (9 of 1872), S. 28 — Execution 
of eviction order — Tenant agrecing not to 
take any legal proceedings against the order 
if time is given to him to vacate premises 
~~ Contract is valid (May) 99 A 
———Ss, 205, 206 — Interpretation of — 
Previous sections must be considered. AIR 
1976 Mad 55, Reversed (Jul) 162 
S, 206 — See Ibid, S. 205 (Jul) 162 


COURT-FEES AND SUITS VALUATIONS 


-—-Tamil Nadu Court-fees and Suits Valua- 
tion Act (14 of 1955), S. 66 — See Civil 
P. C. (1908), S. 151 (Oct) 269 (EB) 
———S, 70 — See Civil P. C. (1908), S. 151 
(Oct) 269 (ŒB) 

~———-§, 82 — See Civil P. C. (1908), S. 151 
. (Oct) 269 (FB) 
Criminal Procedure Code (2 of 1974), S. 242 
— See Ibid, S. 255 (1) (Oct) 260 A (FB) 
———Ss. 248 and 253 (1) — Court issuing 
summons to witnesses — Procuring presence 
of witnesses difficult — Prosecution exhibit- 
ing pronounced negligence — Court can 
acquit accused. AIR 1971 Mys 60; AIR 
1968 Guj 15; (1965) 2 Cri LI 835 (Raj); 
1972 Cri LJ 1478 (Mys); AIR 1942 Mad: 
452 (1) and 1973 Cri LJ 548 (Mad), Partly 
Dissented from (Oct) 260 B (FB) 


5, 253 (1) — See Ibid, S. 248 
; (Oct) 260 B (£B) 

—§, 254 — See Ibid, S. 255 (1) 
(Oct) 260 A (FB) 
———Ss. 255 (1), 242 and 254 — Acquittal of 
accused under only on ground of non-pro- 
duction of evidence by prosecution — Not 





6 Subject Index, A. I. R. 1980 Madras 


Criminal P. C. (1974) (contd) 
permissible. 1961 (2) Cri LJ 92 (1) (Ker); 
1966 All LJ 342; AIR 1960 Cal 263 and 
1961 (2) Cri LJ 331 (All, No longer good 
law in view of amendment 

(Oct) 260 A (FB) 


DEBT LAWS 


—Tamil Nadu Debt Relief Act (40 of 1978), 
S. 2 (i) — Term “Creditor” — Includes a 


registered partnership firm (Sep) 230 
—~S, 10 — See Ibid, S. 16 (May) 102 
——Ss. 16 and 10 — Stay -—~ Execution 
petition for realisation of costs — Applica- 
tion for stay — Not maintainable 

(May) 102 





Divorce Act (4 of 1869), S. 19, Cl. (1) — 
Obduracy of wife not to have sexual inter- 
course with husband — Refusal to submit 
herself to medical examination — Inference 
of her impotency can legimately be drawn 
(Jan) 1 
——S. 47 — Husband obtaining decree for 
dissolution of marriage — Earlier decree 
for judicial separation as well as second 
marriage of wife were her own making — 
Held, there could not be any collusion 
(Jan) 3 
Evidence Act (1 of 1872), Ss. 17 and 31 ~ 
Admission — Not conclusive proof by itself 


— Adverse inference — When can be 
drawn (Sep) 212 B 
—-—~S. 31 — See Ibid, S. 17 (Sep) 212 B 
——Ss, 101 to 104 — See Hindu Law — 
Gift (Sep) 239 


Foreign Exchange Regulation Act (7 of 1947), 
Ss. 12 (2), 23 (1) (a) — Export of goods — 
Exporter selling his foreign branch without 
realising export sale proceeds due from 
foreign buyers and without permission of 
Reserve Bank — Offence under S. 12 (2) is 
made out (Jul) 176 
——S. 23 (1) (a) — See Ibid, S. 12 (2) 
(Jul) 176 
Freedom Fighters Pension Scheme (1972) 
See Constitution of India, Art, 226 
(Feb) 23 
Hindu Law — Bequest of land by Will — 
Sale by mother of her minor son’s share in 
the land acting as his guardian while father 
of minos stili alive — Sale is ab initio void 
(Sep) 216 A 
Gift — Settlement of small portion of 
joint family property on sister — Valid — 
Gift challenged as not acted upon — Burden 
is on him who sets up the challenge 
(Sep) 239 
———Guardian of minor — ‘De facto guar- 
dian’ and ‘de jure guardian’ — Distinction 





Hindu Law (contd.) 

explained — Ad hoc guardian — Who is —~ 
His position in law (Sep) 216 B 
Joint family — Father leaving his self- 
acquired property at the time of his death 
— In what manner joint and undivided sons 





would take that property. AIR 1949 All 
545 (FB), Dissented from (Feb) 33 A 
——~Minor — Sale of minor’s property — 


Validity — Mother selling minor’s property 
for liquidating mortgage on her own sepa- 


rate property — Sale is not for minor’s ne- 
cessity or benefit and, hence, cannot stand 

(Sep) 216 C 
—~Mitakshara joint family — Rights of 
coparcener — See Civil P. C. (1908), O. 33, 
R. 1 (Sep) 203 A 
— Partition — Severance of status — In- 


tention to separate oneself and to enjoy 
one’s share in severalty must be unequivocal 
and clearly expressed — Separation from 
commonness does not as a necessary conse- 
quence effect a division (Feb) 33 B 


Hindu Marriage Act (25 of 1955), Ss. 13 
(1-A) and 23 (1) (a) — Petition under Sec- 
tion 13 (1-A) could be opposed on the same 
ground as pleaded in the application for 
judicial separation if the lapse be a continu- 
ing wrong. AIR 1977 Punj 167 (FB) and 
AIR 1977 Delhi 178, Diss. {Nov) 294 B 
——--Ss. 13 (1-A) (i) and 23 (1) (a) — Sec- 
tion 13 (1-A) (i) too is subject to S, 23 (1) 
(a) — Husband continuing to live in adul- 
tery — Petition by him for divorce not al- 
lowed in view of his ‘wrong’ (Nov) 294 A 
~———-S. 23 (1) (a) — See Ibid, S. 13 (1-A) (i) 
(Nov) 294 A, B 
Hindu Minority and Guardianship Act (32 of 
1956), S. 11 — See -o Hindu Law — 
Guardian of minor (Sep) 216 B 
——S. 11 — De facto guardian not to deal 
with minor’s property — Father of minor 
alive — Disposal of minor’s property by de 
facto guardian, the mother, would be void 
(Sep) 207 B 
Hindu Succession Act (30 of 1956), S. 6 — 
See Civil P. C. (1908), O. 33, R. 1 
(Sep) 203 A 
——S, 23 — Only male member choosing 
to sell his moiety in the dwelling house — 
Section 23 would not bar the female heir 
suing for partition (Oct) 243 
HOUSES AND RENTS 
—Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 10 — Tenant 
from usufructuary mortgagee of building — 
Not entitled to protection of Act on re- 
demption of mortgage — Section 76 (a) of 
T. P. Act not attracted (Nov) 276 A (FB) 
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Houses & Rents — Tamil Nadu Buildings 
(Lease & Rent Control) Act (contd.) 

-~——S. 10 — Suit for possession of building 
— Defendant claiming to be statutory tenant 
~~ Court can entertain suit and pass decree 
— What is prohibited is only execution of 
decree (Nov) 276 C (FB) 
——§. 10 (2) Gi) (a) — Application for 
eviction on ground of subletting — Sub- 
letting need not subsist either on date of 
notice complaining subletting or during the 
course of the application. (1979) 1 Mad LJ 
317, Overruled (Jun) 143 
———§. 10 (2) (ii) (b) — Building let out for 
purpose of administrative office — Portion 
let out by tenant to third person — Contra- 
venes S. 10 (2) (ii) (b), user of building be- 
ing contrary to purpose for which it is let 
out (Mar) 51 A (FB) 
~——S. 10 (2) (ii) (b) — Tenant letting out 
“substantial portion” of building to third 
party — Held, building included part also 
and therefore S. 10 (2) (ii) (b) was contra- 
vened — Eviction of tenant ordered 

(Mar) 51 B (FB) 
S. 10 (3) (a) (iii) — Eviction order — 
Death of landlord — Right not divested by 
his death — Right enures to his heirs’ bene- 
fit, 1947 Mad WN 655, Held not good law 
in view of AIR 1976 SC 2358 (Jan) 12 


——S. 10 (3) (a) (i) — Eviction of tenant — 
Application by landlord for bona fide per- 
sonal requirement — Landlord residing in 
building owned by third party — Landlord 
not obliged to prove that he was paying 
rent for such occupation (May) 100 
——S. 11 — Eviction petition — Denial of 
relationship of landlord and tenant — Rent 
Controller can decide disputed question and 
dispose of proceedings, (1957) 2 Mad LJ 
513, Not followed in view of (1963) 2 SCJ 





475 (Sep) 225 
Interpretation of Statutes — Harmonious 
construction — Same word appearing in 


Same paragraph of a statutory notification 

(Apr) 89 C (ŒB) 
Land acquisition 
~-Compensation — Assessment of 

See Land Acquisition Act (1894), S. 23 

Land Acquisition Act (1 of 1894), S. 4 — 
See Ibid, S. 6 (1), First Proviso 

(Oct) 251 B (FB) 
-~—-S. 4 (1) — See Ibid, S. 6 (Ð 

(Oct) 251 A (FB) 
~——Ss. 6 (i), 4 (1) — Amendment of S. 6 
by Act 13 of 1967 —- Object 

(Oct) 251 A (FB) 
——-S. 6 (1), First Proviso and S. 4 — 
Notification under S. 6 (1) — Publication — 


Land Acquisition Act (contd.) 
Limitation period of 3 years —- Computation. 
(1978) 91 Mad LW 1, Overruled 
(Oct) 251 B (FB) 
~———Ss, 23 (1), 49 (2) — Assessment of 
compensation — Land originally acquired 
pursuant to notification under S. 4 — Land 
subsequently acquired under S. 49 (2) form- 
ing part of land originally acquired under 
S. 4 — Claimants cannot seek for distinct 
and separate valuation of lands (Mar) 61 
——S. 49 (2) — See Ibid, S. 23 (1) 
(Mar) 61 
Letters Patent (Madras), Cl. 12 — Leave to 
sue applied for and granted — Application 
to revoke leave — Factors to be considered 
(Mar) 73 
Life Insurance Corporation of India (Agents) 
Regulations (1972), Regn. 9 (3) and (4) — 
See Ibid, Regn. 13 (1) (Dec) 316 
———Regn. 13 (1) — Automatic termination 
of agency under — Applicability 
(Dec) 316 
Limitation Act (36 of 1963), S. 21 — See 
Civil P. C. (1908), O. 23, R. 1-A 
(Sep) 232 C 
———ÅÂrt. 65 — Adverse possession — It is 
only in cases of proved ouster and establish- 
ed assertions of sole and exclusive title and 
denial of title in others, question of adverse 
possession can arise (Feb) 33 C 


Madras City Municipal Corporation Act 
(4 of 1919) 
See under Municipalities. 
Madras City Tenants Protection Act (3 of 
1922) 
See under Tenancy Laws. 
Mahomedan Law — Gift of immovable pro- 
perty —- Delivery of possession whether ne- 
cessary (Mar) 66 A 
~-——Maintenance of children — Father’s 
obligation to maintain his children attaches 





to his property and runs with it. (1911) 
ILR 37 Bom 71, Dissented from 

(Apr) 82 A 

Personal law for Muslims — Must be 

administered only on the basis of ancient 

textual authorities (Apr) 82 B 


Master and Servant — Doctrine of — Ap- 
plicability — See Contract Act (1872), Sec- 


tion 205 (Jul) 162 
Maxims — Actio Personalis Moritur cum 
Persona — Exceptions — See Houses and 


Rents —- T. N. Buildings (Lease and Rent 
Control) Act (1960), S. 10 (3) (a) (ili) 

(Jan) 12 
Motor Vehicles Act (4 of 1939), S. 3 — See 
Ibid, S. 9 (2) (Sep) 214 
——S, 5 — See Ibid, S. 9 (2) (Sep) 214 
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Motor Vehicles Act (contd.) 
Ss. 9 (2), 3 and 5 — Liability of insurer 
—- Arises only when conditions in policy are 





fully complied with — Learner’s licence 
cannot be equated with effective driving 
licence (Sep) 214 
——S. 95 (1) (b) Gi) — System of third 


party insurance — Passenger risk — Liabi- 
lity is restricted to public carriage vehicles 





only — Jeep owned by University cannot 
be a public vehicle (Sep) 219 B 
S. 110-A — Compensation under — 


Accident by tyre burst — Liability of vehi- 
cle owner (Oct) 245 
S. 110-B — Motor accident — Negli- 
gence of driver employed by State — State 
Government not impleaded as a party — 
Doctrine of respondeat superior not appli- 
cable (Sep) 219 A 
MUNICIPALITIES 
-—--Viadras City Municipal Corporation Act 
(4 of 1919), S. 100 — Reasonably expected 





to fetch — Interpretation —- Premises ordi- 
narily let out — Annual rental valuation 
(Jan) 14 


-Famil Nadu District Municipalities Act 
(5 of 1920), Ss. 259 and 260 — Power of 
Municipality to fix fee for stalls in market 
~~ Exercise of — Relevant considerations 
(Jun) 130 A (EB) 
———S. 260 — See Ibid, S. 259 
(Jun) 130 A (FB) 





Partition Act (4 of 1893), S. 4 — Application 
under — Shall be filed before passing of 
final decree in suit for partition. (1970) 74 
Cal WN 871 and AIR 1973 Pat 142, Diss. 
from (Sep) 235 
Partnership Act (9 of 1932), S. 43 — Part- 
nership — Will — Notice of dissolution 
with retrospective effect — Not permissible 


(Jan) 7 A 
-——S§. 43 — Dissolution of partnership and 
stoppage of its business — Distinct matters 


-— Discontinuance of business — Partnership 
does not necessarily stand dissolved thereby 
and vice versa (Jan) 7 B 


Presidency Towns Insolvency Act (3 of 
1909), S. 68 (1) (d) — Suit for recovery of 
money — Defendant adjudicated as _ insol- 
vent — Official Receiver whether a necessary 
or proper party — Expression “suit relating 
to the property of insolvent” occurring in 
the Section — Meaning of (Sep) 200 


STAMP DUTY 

—Stamp Act (2 of 1899), S. 2 (15) — Award 
suggesting mode of division of common pro- 
perties — Formal document to be executed 
in future — Award does not fall within 
sS. 2 (15) (May) 97 (FB) 


Stamp Duty — Stamp Act (contd.) 

——Sch. I, Art. 23 (as amended by Tamil 
Nadu Act 24 of 1967) — Conveyance — 
Assignment of decree — Decree has no 
market value — Stamp duty to be computed 
according to actual consideration recited in 
deed (Jul) 171 (EB) 


Succession Act (39 of 1925), S. 111, Expla- 
nation — Survivorship in case of bequest to 
described class — Determinative date on 
which distribution can take place 

(Sep) 207 A 

Tamil Nadu Agricultural Lands Record of 
Tenancy Rights Act (10 of 1969) 

See under Tenancy Laws. 

Tamil Nadu Buildings (Lease and Rent Cons 
trol) Act (18 of 1960) 

See under Houses and Rents. 

Tamil Nadu Court-fees and Suits Valuation 
Act (14 of 1955) 

See under Court-fees and Suits Valuations. 

Tamil Nadu Cultivating Tenants Arrears of 
Rent (Relief) Act (21 of 1972) 

See under Tenancy Laws, 

Tamil Nadu Debt Relief Act 1978 (40 of 
1978) 

See under Debt Laws. 

Tamil Nadu District 
(5 of 1920) 

See under Municipalities. 

Tamil Nadu Estates (Abolition and Conver- 
sion into Ryotwari) Act (26 of 1948) 
See under Tenancy Laws. 

Tamil Nadu Hindu Religious and Chari- 

fable Endowments Act (22 of 1959), Ss. 6 

(20), 107 — Temple belonging to a religious 

denomination of Hindus — Inference of 

dedication to temple to public when cannot 


Municipalities Act 





be drawn (Jul) 166 
S. 107 — See Ibid, S. 6 (20) 

(Jul) 166 

Tamil Nadu Inam Estates (Abolition and 


Conversion into Ryotwari) Act (26 of 1963) 
See under Tenancy Laws. 


Tamil Nada Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961) 
See under Tenancy Laws. 


Tamil Nadu Motor Vehicles Rules (1940), 
R. 269 — Power of transport authority to 
fix timings — Quasi-judicial function — 
Existing operators on route to be heard 
(Dec) 318 
Tamil Nadu Slum Areas (Improvement and 
Clearance) Act (11 of 1971), S. 29 — Exe- 
cution of decree of eviction without permis- 
sion — Held not maintainable. (1977) 2 
Mad LJ (SN) 17, Overruled (Oct) 246 
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TENANCY LAWS 
—Madras City Tenants Protection Act (3 of 
1922), S. 9 — Application under —- With- 
drawal of — Could be withdrawn by the 
tenant (May) 120 A 


———S, 9 (1) (b) — Expression ‘date of the 
order’ occurring in third sentence — Mean- 
ing — It means date on which court decides 
minimum extent of land which may be ne~ 
cessary for convenient enjoyment by tenant. 
(1974) 2 Mad LJ 172; (1976) 1 Mad LJ 338, 
Overruled (Dec) 305 


———-§. 9 (2) — Application under — With- 
drawal of — Refund of deposit — Whether 
possible (May) 120 B 


—Tamil Nadu Agricultural Lands Record 
of Tenancy Rights Act (10 of 1969), S. 16-A 
(as inserted in 1972) — Bar of jurisdiction 
of Civil Court —- Ambit, amplitude and ex- 
tent of interdict imposed by the Section 
(Aug) 180 B (ŒB) 
~——-S. 16-A (as inserted in 1972) — Scope 
— Jurisdiction of Civil Courts is expressly 
excluded to determine whether a particular 
person is a cultivating tenant or not — But 
bar imposed by S. 16-A does not apply to 
suits instituted prior to coming into force 
of that section. AIR 1976 Mad 287, Over- 
ruled (Aug) 180 A (FB) 


—Tamil Nadu Cultivating Tenants Arrears 
of Rent (Relief) Act (21 of 1972), S. 3 — 
Constitutional validity of Act (Jan) 16 
—~Famil Nadu Estates (Abolition and Con- 
version into Ryotwari) Act (26 of 1948), 
S. 2 (3) — See Tenancy Laws — T. N. 
Inams Estates (Abolition and Conversion 
into Ryotwari) Act (1963), S. 2 (9) 

(Jun) 149 A (FB) 
Ss. 54-F and 64-C — Tribunal paying 
compensation money to ‘A’ after enquiry — 
Civil Court upholding B’s entitlement to it 
-= Tribunal could not call back the amount 
from ‘A’ either under S. 54-F or Sec. 144, 
Civil P. C. (Feb) 31 
mone, 64-C — See Ibid, S. 54-F (Feb) 31 


Tenancy Laws (contd.) 

—Tamil Nadu Inam Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 1963), 
S. 2 (9) — T. N. Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 1948), 
S. 2 (3) — Definition of “Inam Estate” 
under the Acts — They are mutually exclu- 


sive Jun) 149 A (FB) 
——S. 2 (11) — Expression “part” — Mean- 
ing of (Jun) 149 B (ŒB) 
—-S. 2 (11) — Explanation I (b) — Appli- 
cability — Expression “Other local equi- 


valent” —- Meaning (Jun) 149 C (ŒB) 
—Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961), S. 22 — 
Inquiry under, is mandatory (Jan) 4 


Torts — Negligence — Doctrine of respon- 
deat superior — See Motor Vehicles Act 
(1939), S, 110-B (Sep) 219 A 
Trade mark 
—Infringement of 
See Trade and Merchandise Marks 
(1958), S. 29 
Trade and Merchandise Marks Act (43 of 
1958), S. 2 (d) — See Ibid, S. 29 
(Mar) 56 C 
——Ss. 23 and 27 — Suit for infringement 
of trade mark for which application for 
registration was pending — Competency 
(Mar) 56 A 
—-S. 27 — See Ibid, S. 23 (Mar) 56 A 
—S§. 29 — Suit for infringement of trade 


Act 


mark and passing of action — Distinction 
(Mar) 56 B 
— Ss. 29 and 2 (d) — Action for infringe- 
ment of trade mark — Deceptive similarity 
between two marks — Tests to determine 
(Mar) 56 C 


Transfer of Property Act (4 of 1882), S. 2 
— See Ibid, S. 39 (Apr) 82 C 
——Ss. 39, 2 — Section 39 has no applica- 
tion where courts have to administer rules 
of Mohammedan Law (Apr) 82 C 
Words and Phrases — ‘Misconduct’, meaning 

(Apr) 89 B (EB) 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. 
IN A. I. R. 1980 MADRAS 
' Diss.: Dissented from in; Over.: Overruled in; Revers.: Reversed in 


AIR 1920 Mad 1 (FB) — 
good law in view of AIR 1945 
AIR 1980 Andh Pra 32 (Jan). 

AIR 1927 Mad 92 — Held not good law in 
view of AIR 1931 PC 79. AIR 1980 
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Madras High Court. 
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AIR 1980 MADRAS 1 Cases Referred : Chronological Paras 
SPECIAL BENCH AIR 1970 Mad 103 (FB) | 


RAMAPRASADA RAO C. J, 
VARADARAJAN AND SETHURAMAN 
JJ. l 
Mathuram Augustine, Petitioner v, 
Vijayarani, Respondent, 
M. C. No. 18 of 1978, D/- 3-4-1979.* 


Divorce Act (1869), Section 19 cl. (1) 
— Impotency — Wife — Incapacity to 


consummate marriage -—- Proof — 
Obduracy of wife not to have sexual 
intercourse with husband — Refusal to 


submit herself to medical examination — 
Inference of her impotency can legiti- 
mately be drawn. 


Consummation of a marriage which is 
demonstrated by either parties having 
sexual intercourse with the other, is’ one 
of the necessary concomitants of matri- 
mony or a matrimonial tie. If due to 
obduracy or obstinacy or otherwise on 
the part of the wife the marriage is not 
consummated and, although an opportu- 
nity is given after being accused by the 
husband that the wife is physically im- 
potent, the wife refuses to submit herself 
to medical examination so as to obtain an 
expert opinion about her physical condi- 
tion then, courts are bound to draw a 
reasonable inference from such obduracy, 
of her impotency at the time of the 
marriage and also at the time of institu- 
tion of the husband’s petition for dissolu~ 
tion of marriage under Section 19 (1) on 
the ground of her impotency. AIR 1970 
Mad 103 (FB), Rel. on. (Paras 7, 8 and 9) 


*(Against order of Dist. J. Tirunelveli 
D/- 20-3-1978.) 
Iw/TW/E554/79/VBB 

1980 Mad./1 I G—25 


V. Raghupathy and T. R. Rajaraman, 
for Petitioner; S. Balakrishnan, Amicus; 
Curiae, for Respondent. 


RAMAPRASADA RAO C. J:— This 
reference arises out of the judgment of 
the learned District Judge, Tirunelveli, 
who decreed the suit for declaring the 
marriage of the plaintiff with the defen- 
dant as null and void under Section 138 
of the Indian Divorce Act. The short facts 
are as follows— The spouses are Chris- 
tians. The plaintiff married the defen- 
dant on 27-5-1976 at the CM. S. Church 
at Nazarath, Tiruchendur taluk, and the 
marriage is evidenced by Ex. A-1. The 
plaintiff appeared to have tried his best 
to have sexual intercourse with the 
defendant which she refused consistently 
from the date of marriage. The burden 
of the song seems to be that in spite of 
persuasions, ever since the date of 
marriage, the marriage could not be con- 
summated as the defendant never agreed 
to have sexual intercourse with him. The 
plaintiff effected a change of place of 
residence and took the defendant to 
Sholinghur and treated her in the ex- 
pectation that there would be a change 
in the attitude of the defendant. Even 
such attempts were of no avail. Accord- 
ing to the plaintiff, the defendant has 
left him to live with her parents to live 
at Nazarath. The defendant did not ap- 
pear in the court below. The plaintiff 
therefore alleges physical impotency to 
the defendant and that she is incapable 
of having sexual intercourse with him 
both at the time of the suit and at 
the time of the marriage and prayed for 


2 Mad. [Prs, 1-7) Mathuram v. Vijayarani (SB) (R. Rao C. J.) 


a declaration that the marriage between 
him and the defendant is null and void. 


2. The defendant, in the first instance, 
filed a written statement admitting the 
marriage. She admitted that she refused 
to have sexual intercourse with the plain- 
tiff during the first night, but would say 
that it was not due to any impotency on 
her part, but because the overtures made 
by the plaintiff were violent and as she 
was tired she refused to have sexual 
intercourse with him. She denied that 
she was sexually impotent. She further 
stated that there were many letters which 
passed between her and the plaintiff and 
that she did not send a reply to the 
notice sent by the plaintiff before the ac- 
tion. In the end, however, she denied 


that she is physically impotent. In the 
actual proceedings, she remained ex 
parte. 


3. During the course of the trial, an 
interlocutory application was filed by the 
plaintiff for a direction from the court 
to have the defendant examined medi- 
cally about her physical condition . and 
for a report whether she was capable of 
having sexual intercourse. The learned 
District Judge examined the spouses in 
court, the defendant, though expressed 
her willingness for a divorce she was 
not for an examination of her physical 
body by medical experts and stated that 
she was not willing to submit herself to 
such medical examination by a. doctor. 
Thereafter she did not examine herself. 


4, The plaintiff examined himself and 
secured a letter from the Commissioner, 
Dr. -Maragathavalli, M. D. D. G. O. ap- 
pointed by the court for examining the 
defendant. Dr. Maragathavalli’s letter is 
addressed to the court P. W. 1 repeated 
what he stated in the petition and assert- 
ed in the box that the defendant did not 
have sexual intercourse with him on the 
nuptial bed and even at places like Tuti- 
corin and Sholinghur to which places he 
took her for a change she did not have 
sexual intercourse with him and that for 
all the reasons, as stated by him and for 
the particular reason that she would not 
even reply to the notice prior to the ac- 
tion and for the greater reason that she 
refused to submit herself to medical ex- 
amination even though an opportunity 
was given to her by the plaintiff he ask- 
ed for a decree as prayed for by him. 


5. We may add for the purpose of 
completion that Dr. Maragathavalli 
M. D. D. G. O. who was appointed as 
Commissioner by the court wrote to the 


A. IL R. 


court that the defendant did not submit 
for medical examination on the date fix- 
ed for the purpose. Tt is in these cir- 
cumstances that the learned District 
Judge came to the conclusion that the 
defendant was not willing to submit her- 
self for sexual intercourse with the 
plaintif and a special feature in this 
case, namely, her refusal to submit to a 
medical examination was an instance to 
come to the reasonable conclusion that 
she was physically impotent. He accepted 
the case of PW 1. that from the date of 
the marriage as between him and the 
defendant till date of the action, the 
marriage was not consummated. In the 
result he found that the plaintiff was 
entitled to a declaration that the marriage 
as between the plaintif and the defen- 
dant is null and void and decreed the 
suit as prayed for subject, however, to 


- confirmation by the High Court as re- 


quired under law. 


6. Learned counsel for the plaintiff 
supports the judgment and after bring- 
ing to our notice the necessary papers 
in the record seeks for confirmation. The 
defendant is represented by Mr. S. Bala- 
krishnan, amicus curiae, who did not ap- 
pear yesterday and he is not present in 
court today also. We have perused the 
records and after hearing the arguments 
of Mr. Raghupathi for the petitioner, 
we are satisfied that the decree passed 
by the court below has to be Sustained, 
Our reasons are as follows— 


7. Matrimony, whether sacramental 
or contractual projects certain recipro- 
cal obligations as between the spouses. 
One ‘of the main obligations of a matri- 
monial tie is consummation. Consumma- 
tion of a marriage which is demonstrated 
by either parties having sexual inter- 
course with the other, is one of the 
necessary concomitants of matrimony or 
a matrimonial tie. If due to obduracy or 
obstinacy or otherwise on the part of 
either of the spouses the marriage is not 
consummated and one is not willing te 
have sexual intercourse with the other, 
if an opportunity is given after being ac- 
cused by one of the spouses that the 
other spouse is physically impotent, if 
the accused spouse refuses to submit him- 
self or herself to medical examination so 
as to obtain an expert opinion about his 
or her physical condition and if the 
above facts are established in a given 
case, then, courts are bound to draw a 
reasonable inference from such obduracy 
on the part of the accused-spouse not to 
submit to a medical examination and not 
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to have sexual intercourse with the seek- 
ing spouse that the marriage is a nullity. 
PW. 1, the plaintiff, says that he did not 
have sexual intercourse with the defen- 
dant even on the first night and at any 
time thereafter. Though in the written 
statement the defendant denied the al- 
legations made by the plaintiff she did 
not get into the box nor did she challenge 
the testimony of PW. 1. in a manner 
known to law. There is yet another cir- 
cumstance in this case which throws 
light upon the fact that physical impot- 
ency is apparent in the defendant. The 
plaintiff, even though the defendant was 
not physically present in the course of 
the proceedings, filed an interlocutory 
application seeking for permission of the 
court to have the defendant examined 
medically about her condition and her 
capability to have sexual inter- 
course with him. Dr. Maragathavaili, 
M. D. D. G. O. was appointed Commis- 
sioner. She fixed a date for examination 
of the defendant. The defendant did not 
turn up before Commissioner. She had 
to report to the court saying that on the 
date fixed, the defendant did not turn up 
for medical examination and the defen- 
dant also would say that she was not 
prepared to submit herself to medical 
examination and also wrote to the Com- 
missioner to the same effect. These fac- 
tors undoubtedly establish the contention 
of the plaintiff that the physical condi- 
tion of the defendant was such that she 
was incapable of having sexual inter- 
course with him and that she was un- 
willing to have carnal copulation with 
him. 


8. In an earlier Full Bench decision 
of our court in Jayaraj Anthony v. Mari 
Seeni Ammal, AIR 1970 Mad 103, the 
learned Judges observed to the same ef- 
fect as we said earlier and opined as fol- 
lows— 


“In a husband’s petition for declaration 
of a nullity of marriage, on the ground 
of wifes impotency, the wife’s consis- 
tent refusal to consummate the marriage 
and also her refusal to submit herself to 
medical examination are strong circum- 
stances from which a legitimate inference 
of her impotency at the time of the 
marriage and also at the time of the 
institution of the proceedings against her 
within the meaning of Section 19 (1) of 
the Divorce Act, can be drawn.” (Head- 
note) 


9. In that case, a reference was made 
to the passage in the well-known book 


Edger Wesley v. Emity Violet (SB) (R. Rao C. J.) 


[Pr. 1] Mad. 3 


‘Reydon on Divorce’ who stated that 
where a woman is shown not to have had 
intercourse with her husband after a 
reasonable time for consummation of the 
marriage and it appears that she has re- 
fused intercourse and resisted her 
husband’s attempts, the court, if satisfied 
that the refusal was not due to mere 
obstinacy or caprice, may draw the infer- 
ence that it arose from some incapacity 
proceeding from nervousness or hysteria 
or from an invincible repugnance to the 
act of consummation resulting in a paraly- 
sis of the will which was consistent only 
with the incapacity. As we observed in 
the beginning, one of the necessary con- 
comitants of a marriage is consummation. 
Obstinacy or abduracy on the part of 
one of the spouses not to consummate 
the marriage in the manner stated above 
in the course of our judgment leads to 
the reasonable inference that the defen- 
dant was physically impotent. 

10. We accept the finding of the learn- 
ed District Judge and the result is that 
we confirm the decree for a declaration 
that the marriage between the plaintiff 
and the defendant is null and void. 

Decree confirmed. 
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Edger Wesley, Plaintiff v. Emity Violet 
and another, Defendants. 


Matrimonial Cause No. 12 of 1976, 
D/- 2-4-1979.* 
Divorce Act (1869), Section 47 — 


, Husband obtaining decree for dissolution 
of marriage — No express plea of ab- 
sence of collusion — Earlier decree for 
judicial separation as well as second 
marriage of wife were her own making 
— Held, there could not be any collusion. 
(Para 3) 

Cases Referred : Chronological Paras 
1978 TNLJ 430: AIR 1979 Mad 100 (FB) 
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K. Jayachandran, Amicus Curiae. for 
Defendants. f 

RAMAPRASADA RAO C. J.:.— The 
plaintiff in O. S. No. 3 of 1976 on the file 
of the District Judge, Coimbatore West, 
sought for dissolution of his marriage 


*(Against order of Dist. J., 
West, D/- 16-7-1976.) 
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with the first defendant on the ground 
that the first defendant has already 
secured a decree for judicial separation 
on 31-8-1972 in OS No. 4 of 1971 on the 
file of the same Court and though he 
was Willing to live with her, it was the 
first defendant who obtained such a 
judicial separation and that he was not 
therefore interested in setting aside the 
ex parte decree obtained by her. He also 
alleges that the first defendant has marri- 
ed the second defendant who has been im- 
pleaded as a party to the suit and that 
the second marriage took place on 10-2- 
1975. On the basis of the above pleadings 
he sought for a dissolution of the 
marriage. 


2. Both the defendants 1 and 2 were 
ex parte even in the court below. The 
learned District Judge marked Exts. A-1 
and A-2 as the exhibits filed on behalf 
of the plaintiff. Ex. A-1 is a certified 
copy of the judgment in OS No. 4 of 1971 
proving that the first defendant obtained 
a decree, though ex parte, for judicial 
separation on 31st August 1972. Ex. 
A-2 is the certified copy of the certifi- 
cate of marriage to establish that the 
first defendant has married the second 
defendant. Based on such unrebutted 
evidence, the court below granted a de- 
eree for dissolution of marriage. But as 
required in law the said decree was pass- 
ed subject to confirmation by this court. 


3. In this court, Mr. S. Meenakshi- 
sundaram, was appointed as amicus 
curiae for the petitioner and he has not 
even filed any appearance in this court, 
He is not before us today. However, Mr. 
K. Jayachandran who also appeared as 
amicus curiae for the second defendant 
in the action read over the judgment and 
contended that as there is no express 
plea of absence of collusion in the plead- 
ings, this court has to consider whether 
confirmation of the decree passed by the 
court below must be granted in the usual 
course. As regards the main issue whe- 
ther the plaintiff is entitled to a decree 
for dissolution, we have no hesitation in 
accepting the decree of the court below 
that he is so entitled to, for the reason 
that the first defendant not only sought 
for a decree for judicial separation as 
early as 3lst August 1972, but she has 
also contracted a second marriage on 
10th February 1975, as is seen from Ex. 
A-2. These factors irretrievably establish 
that the first defendant is no longer 
interested in continuing the marital ties. 

We accept the finding that the plain- 


tiff is entitled to a decree for dissolution 
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of the marriage on the above facts. The 
contention, however, is that the plea of 
collusion does not expressly appear in 
the pleadings. A Full Bench of our court 
in Christie Mary Stella v. Dr. Vijay 
Siddha Raj 1978 TNLJ 430 observ- 
ed that though the verb in Section 47 is 
‘shall’ which is apparently mandatory, 
yet all the circumstances have to be taken 
into consideration to come to the con- 
clusion whether a reasonable inference 
should be drawn that there was collu- 
sion as between the spouses. Having re- 
gard to the facts of this case, we find 
that there cannot be and there could not 
have been any collusion since the decree 
for judicial separation as well as the 
second marriage of the first defendant 
with the second defendant were her own 
making. There could not be, therefore, 
any collusion. We are unable to accept 
the only contention of Mr. Jayachandran 
appearing for the second defendant as 
amicus curiae. 

4. For the above reasons we confirm 
the judgment of the court below. We 
thank Mr. K. Jayachandran for his hav- 
ing acted as amicus curiae and for hav- 
ing assisted the court in this case. 

Order accordingly, 
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V. S. Velliappa Chettiar and others, 
Petitioners v. State of Tamil Nadu, Res- 
pondent. 


C. R. P. No. 
1979.* 


Tamil Nadu Land Reforms (Fixation 
of Ceiling on Land) Act (58 of 1961), Sec- 
tion 22 — Inquiry under, is mandatory. 

A duty is cast on the Authorised Offi- 
cer to find out whether the transfer was 
such as would defeat any of the provi- 
sions of the Act. It is a mandatory pro- 
vision and the Authorised Officer has to 
follow the procedure laid down in S. 22. 

(Para 6) 
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ORDER :— This revision is against the 
order of the learned Land Tribunal con- 
firming the order of the Authorised Off- 
cer (Land Reforms), Ramanathapuram 


` and dismissing the appeal preferred by 


the revision petitioner. The facts are: 


The estate called R. M. P. V. Estate 
owned by late Palaniappa Chettiar of 
Poolankurchi had extensive lands in 
Minnamalaipatti and Malavanniaruppu 
villages. After the death of the original 
owner Palaniappa Chettiar in the year 
1920, his descendants were enjoying the 
income derived from the estate accord- 
ing to their shares. Some of the descend- 
ants of late Palaniappa Chettiar formed 
a new firm called V. S. R. M. Firm. but 
the Authorised Officer held that the pro- 
perties owned by the new firm as well 
as R. M. P. V. Firm are joint family 
properties. Some lands owned by the 
said estate were sold to V. S. R. M. Firm 
during the period between 6-4-1960 and 
2-10-1962. The partners of V. S. R. M. 
firm filed a joint statement before the 
Authorised Officer wherein they stated 
that the lands sold to V. S. R. M. firm 
could be included in their ceiling limit 
and one of the partners requested the 
Authorised Officer not to proceed with 
the enquiry under Section 22 of the Land 
Reforms Act. Those lands mentioned in 
that petition were included within the 
ceiling limit of the said persons and the 
Authorised Officer dropped proceedings 
under Sec. 22 of the Act. The Jearned 
Authorised Officer issued notice under 
S. 9 (2) (b) of the Act to the partners of 
V. S. R. M. firm and also to R. M. P. V. 
Subramania Chettiar and Muthukaruppi 
Achi who are also the descendants of 
Palaniappa Chettiar for enguiry. The 
matter was enquired into and the Autho- 
rised Officer passed an order declaring 
83-04 standard acres as surplus lands to 
be surrendered by these persons. Ag- 
grieved by the said decision, they filed an 
appeal before the Land Tribunal who 
dismissed the appeal observing that 
‘there are no merits in the appeal’. It is 
against that order of the Tribunal that 
this revision is filed. 


2. Two points were raised before the 
Tribunal and one was that the enquiry 
should have been conducted under the 
amended Act and the next point was 
that the statement filed by the partners 
of V. S. R. M. firm were not made volun- 
tarily and that the partners were ‘under 
the erroneous impression that all ‘the 
transfers made between the date of com- 
mencement of the Act and the notified 
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date were void’. Both these contentions | 
were negatived by the Land ‘Tribunal. 
Now, it is contended by the learned 
counsel Mr. S. V. Jayaraman, appearing 
for the revision petitioners that these 
admissions in the statement were made 
by the petitioners in ignorance of law 
and ‘on an erroneous impression that 
all the transfers made between the date 
of commencement of the Act and the 
notified date are void’ and as such, those 
statements can never be called voluntary 
statements so as to bind the petitioners. 
The learned counsel: further contended 
that the Authorised Officer (Land Re- 
forms), failed to note that the enquiry 
under Section 22 was mandatory and 
that notwithstanding the statements made 
by the petitioners in regard to the alie- 
nations, the Authorised Officer ought to 
have proceeded with the enquiry under 
Section 22 and should have determined 
whether the transfers would defeat the 
provisions of the Act. 


3. It is necessary now to refer to the 
statements filed in this case. (The state- 
ment at page 401 of the Authorised off- 
cers’ file, Volume I is by Meenakshi 
Achi) The statement runs thus — 


“In reply to your above notice, I sub- 
mit that I have sold the following lands 
to the persons mentioned therein under 
duly registered sale deed. These sales of 
lands are ‘bona fide and are not made 
contrary to the provisions of the Land 
Reforms Act. I agree that these lands 
may be included in the land which will 
form part of the ceiling area for which 
I am entitled under S. 5 (1) of the Act. 
Necessary entries may be made and the 
sale of lands may be treated as valid. 
As I am willing to keep all the lands 
sold after 6-4-1960, within my ceiling 
limit, I request that the enquiry under 
Section 22 need not be proceeded with.” 
To the same effect is the statement of 
Valliappa Chettiar and also of Chokalin- 
gam Chettiar, but both Valliappa 
Chettiar and Chockalingam Chettiar have 
not stated that the enquiry under S. 22 
need not be proceeded with. Only 
Meenakshi Achi has stated so. The ques- 
tion is whether the Authorised Officer 
could drop the proceedings under S. 22 
of the Act. 


4, It is pointed out that under S. 22 
of the Tamil Nadu Land Reforms (Fixa- 
tion of Ceiling on Land) Act, the Autho- 
rised Officer is entitled to declare as void 
only those transfers which are sham and 
nominal entered into with the avowed 
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object of defeating the provisions of the 
Act without any bona fide intention to 
transfer title. I earlier extracted the 
statement filed by the sharers, They 
have stated in their statements that ‘the 
sales of lands are bona fide and are not 
made contrary to the provisions of the 
Land Reforms Act’. But, they added 
that they agree ‘that those lands may be 
included in the lands which will form 
part of the ceiling area for which they 
are entitled under S. 5 (1) of the Act’. 
In Naganatha Iyer v. Authorised Officer, 
1971 (1) Mad LJ 274, Ramanujam J. has 
observed — 


“It is seen that there is no statutory 
provisions prohibiting any transfer ex- 
pressly or by necessary implication 
either before or after the notified date. 
Even transfers made after the notified 
date which are likely to defeat the pro- 
visions of the Act have not been prohi- 
bited, nor declared void statutorily .but 
the Authorised Officer is only authorised 
to declare the lands acquired by the 
transferee in excess of the ceiling area 
as having been transferred to the Govern- 
ment under the transfer...... .... jar 


5. Then again, the earned Judge 
says — 


“A close scrutiny of Ss. 19 to 21 shows 
that the main intention of the statute is 
to see that no person acquires land in 
excess of the ceiling area which he is en- 
titled to hold under Sec. 7, without in- 
validating the transfers as such. Read 
in that light S. 22 cannot be construed 
as one intended to invalidate all 
transfers made between the com- 
mencement of the Act and before the 
notified date if they in fact defeat the 
provisions of the Act. If that were the 
intention of the Legislature, it would 
have used clearer language and would 
have stated that all transfers which de- 
feat the provisions of the Act are void, 
leaving the authorities constituted under 
the Act to decide the question whether 
the transfers in fact defeat the provi- 
sions of the Act. Section 22 does not in 
terms invalidate such transfers effected 
after the commencement of the Act but 
authorises the Authorised Officer to de- 
clare the same to be void if it defeats 
the provisions of the Act.” 

These observations, with which I respect- 
fully agree, clearly show that an enquiry 
has to be held by the Authorised Officer 
under Sec. 22 to find out whether the 
transfers were entered into only with a 
view to defeat the Act without bona fide 
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intention to transfer title under the docu- ` 
ments of transfer. 


6. In S. Narayanasami v. State of 
Madras (W. P. No. 1699 of 1977 unreport- . 
ed) the learned Judges of the Division 
Bench observed — 


“Sec. 22 does confer upon the Authoris- 
ed Officer having jurisdiction power to 
declare void alienations by way of sale 
among other forms of transfer made on 
or after the date of the commencement of 
the Act, but before the notified date, if 
he finds that the sales defeat any of the 
provisions of the Act. But before he 
made such a declaration, there are two 
requisites which are mandatory, One is, 
he has to serve notice to all persons af- 
fected by such transfer by way of sale 
and secondly he has to make such en- 
quiry as he thinks fit to make in order to 
find that the transfer was such as would 
defeat any of the provisions of the Act. 
These are two independent steps. Merely 
because notice was served but was not 
responded, it does not follow that the 
second step can be dispensed with. The 
second step casts an obligation on the 
Authorised Officer to hold an enquiry as 
he thinks fit. The words ‘as he thinks 
fit to make’ mean that a duty is cast on 
the Officer to hold an enquiry. It is no 
doubt discretionary. But the discretion 
has got to be exercised according to law 
and reason. In that sense there is a 
duty on the officer, even though the 
parties to whom notices were sent did not 
respond thereto to apply himself to the 
documents themselves, or by making 
some other investigation to gather facts 
in relation to the sales so that he would 
be in a position to appreciate the merits 
and hold that the sales were fictitious 
transactions, or they were not meant to 
be acted upon as they were bogus, or the 
documents were not supported by con- 
sideration. Even if the documents were 
not supported by consideration the sales 
would be quite good. There may be 
several relevant considerations, which 
will have to be borne in mind and taken 
into account in the process of arriving at 
a finding whether the sales were intend- 
ed to defeat any of the provisions of the 
Act. The policy of the law fixing the 
ceiling of land holding is to limit the ex- 
tent of holding which means to that ex- 
tent concentration of holding is directed 
to be_fragmented. It is this policy which 
is the core of the purpose of the enact- 
ment, which has got to borne in mind,.in 
deciding the question whether the given 
sale deeds were intended to get over the 
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ceiling. The procedure we have just now 
mentioned has not been adopted in this 
case.” 


These observations also show that the 
provisions of See. 22 has to be compli- 
ed with strictly. If appears to me that 
the learned Authorised Officer erred in 
dropping the proceedings without con- 
sidering whether the documents had the 
effect of defeating the provisions of the 
Act, because one of the partners had stat- 
ed in her statement that the enquiry under 
S. 22 need not be gone into. In Naga- 
natha Iyer v. Authorised Officer, 1971-1 
Mad LJ 274, earlier referred to the 
learned Judge further observed— 


“Even assuming that Section 22 ap- 
plies even to genuine and bona fide 
transactions, if the transferor is inclined 
to treat the lands transferred by him 
during the interval within his ceiling 
area and declare his other lands as ex- 
cess, the Authorised Officer cannot declare 
it as void, for the transaction cannot be 
said to have been intended to defeat the 
provisions of the Act. This gives a clue 
as to the untenability of the submission 
made on behalf of the State that this 
statute in effect declares all transactions 
entered into during the interval having 
the effect of defeating the provisions of 
the Act void, that the Authorised Officer 
has no jurisdiction to go into the 
genuineness of the transaction and that 
he has to merely consider the question 
whether it defeats the provisions of the 
Act arid if it did, to declare the same to 
be void.” 


Tt is therefore manifest that a duty is 
cast on the Authorised Officer to find out 
whether the transfer was such as would 
defeat any of the provisions of the Act. 
It is a mandatory provision and the 
Authorised Officer has to follow the pro- 
cedure laid down in Section 22. I earlier 
pointed out that only one of the part- 
ners has asked to drop the proceedings 
under Section 22 and the other partners 
have not prayed to drop the proceedings. 
It has to be further noted that they do 
not say that the sale was void and was 
made in order to defeat the provisions 
of the Act, but they say that ‘the sales 
of the lands are bona fide and are not 
made contrary to the provisions of the 
Land Reforms Act.’ It is all the more ne- 
eessary that the Authorised Officer should 
consider the question whether the trans- 
fer would defeat the provisions of the Act. 
That procedure has not been followed in 
this case. I do not find any thing on re- 
cord to show that he has even dropped the 
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proceedings under Section 22. Nothing 
is mentioned about the enquiry under 
Section 22. He has not come to the con- 
clusion that the transfers had the effect 
of defeating the provisions of the Act. 
On that view, the order of the Autho- 
rised Officer is not sustainable. The pro- 
per course to be adopted under such cir- 
cumstances is to remit the matter to the 
Authorised Officer for an enquiry afresh. 
As I am of the view that the Authoris- 
ed Officer should have proceeded with 
the enquiry under Section 22 of the Act, 
I am abstaining from giving a finding as 
to whether the statements made by the 
partners were under an erroneous im- 
pression that all the transfers between 
the date of commencement of the Act 
and the notified date are void. The revi- 
sion is allowed and the orders of the 
Land Tribunal and the Authorised Officer 
(Land Reforms), Ramnad at Madurai, 
are set aside and the matter is remitted 
to the Authorised Officer (Land Reforms) 
Ramnad at Madurai, for hearing the peti- 
tion afresh untrammelled by any obser- 
vations made in this order. The Authoris- 
ed Officer will also admit the petition for 
reception of additional documents, if any, 
and take into consideration the additional 
documents filed, while dealing with the 
enquiry under Section 22 of the Act. 
There will be no order as to costs in this 
revision. _ l 
Revision allowed. 
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V. V. P. Thangaraju, Appellant v. K. V. 
Perumal Chettiar and others, Respon- 
dents. 


Second Appeal Nos. 794, 795 and 1119 
of 1975, D/- 22-12-1978.* 


(A) Partnership Act (1932), Section 43 
— Partnership — Will — Notice of dis- 
solution with retrospective effect — Not 
permissible, 


A unilateral notice by a partner in a 
partnership-at-will cannot effectuate the 
firm’s dissolution as from an anterior 
date. Having regard to the scheme under- 
lying partnership law as codified, and 
having particular concern for the nature 
and incidents of partnership-at-will it is 
clear that the provision in Sec. 43 (2) 
cannot be read as entitling ‘a partner to 


*(Against decree of Dist. J., Salem in 
A. S. Nos. 103, 104 and 121 of 1974). 


IW/K.W/E678/79/DVT 


8 Mad. [Prs. 1-4] 


undo a partnership with retrospective 
effect. A partner-at-will can under the 
section, undoubtedly name a date as 
from which the firm would stand dissolv- 
ed, but that date can, in no case, be prior 
to the date of issue of his notice. It 
would be proper to construe the provi- 
sion only as entitling the partner to 
notify the dissolution in futuro. This 
way of reading the section would no 
doubt tend to give the partners-at-will a 
means of postponing the dissolution to 
a later date by unilateral declaration. but 
if he does so, he would not thereby be 
rendering the position of his co-partners 
any the worse for it, which hardly would 
be the case if he were given the power 
to put an end to the partnership with 


retrospective effect. AIR 1961 SC 1397 
Rel. on. (Paras 12, 15) 
Retrospectivity and retroactivity. as 


modes of laying down legal rights and 
obligations ex post facto, are privileges 
peculiarly given to the legislature and. 
within a limited field, to statutory instru- 
mentalities, to exercise as law givers; 
parties to an agreement are not in the 
position of law givers and hence they 
cannot strictly, alter their past by con- 
tractual terms. They can only agree upon 
things to be done, or to be forborne, in 
the here and in the hereafter. This is 
why it is said, very accurately, that per- 
sons who become partners cannot start 
their partnership with retrospective ef- 
fect, that is to say, from a time before 
they brought themselves together in 
agreement. This principle must apply 
with equal, if not greater force, to dis- 
solution by unilateral notice under Sec- 


tion 43. (Para 11) 
A partner sent lawyer’s notices on 
5-7-1965 to other partners intimating 


that the partnership business was stopp- 
ed-on 6-6-1964. On 29-12-1965 he sent 
them telegrams reading as .“intimating 
the dissolution of partnership...... as on 
6-6-1964, pursuant to earlier notice’. The 
partnership was at-will. 


Held. the lawyer’s notices could not be 
construed as notices for dissolution of 
partnership as it only referred to the 
date of stoppage of the partnership 
business. The telegrams intimating dis- 
solution could, however, be construed as 
notice of dissolution of partnership. But 
as partnership could not be dissolved re- 
trospectively, the date of issue of tele- 
grams (i.e. 29-12-1966) would be the 
date of dissolution of the partnership and 
not the earlier date (i.e. 6-6-1964) re- 
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ferred to in the telegrams, nor the date 
i.e. 5-7-1965 on which lawyer’s notices 
were issued. (Para 16) 

(B) Partnership Act (1932), Sec. 43 — 
Dissolution of Partnership and stoppage 
of its business — Distinct matters — Dis- 
continuance of business —~ Partnership 
does not necessarily stand dissolved 
thereby and vice versa. 

In the law of partnership, stoppage of 
the partnership business is one thing; 
dissolution of partnership is quite ano- 
ther. Carrying on business is, no doubt, 
the purpose of partnership, and disconti- 
nuance of business ordinarily puts an 
end to the main partnership activity but 
it does not, by itself, sunder the legal 
relationship between the partners. Indeed, 
there are cases where, even after dissolu- 
tion, the business may be carried on, if 
only for the purpose of the mere benefi- 
cial winding up of the affairs of the 
partnership. (Para 5) 


Cases Referred : Chronological Paras 
AIR 1961 SC 1397 14 


JUDGMENT:— These second appeals. 
three in number, raise a common point. 
They arise out of suits for dissolution of 
partnership filed by a partner against his 
other partners. Two firms are sought to 
be dissolved in the two actions. -~ 


2. The controversy between the par- 
ties in these second appeals is extremely 
limited in scope. It is about the precise 
date when the partnership, in the case 
of either firm, became dissolved. The 
date of dissolution becomes highly im- 
portant for the purpose of determining 
questions relating to accounting between 
the parties. According to the appellant, 
the partnerships were dissolved on 6-6- 
1964. The courts below rejected this 
contention. They held that the firms got 
dissolved on 5-7-1965. The appellant’s 
endeavour in these second appeals is to 
get the date of dissolution placed at 6-6- 
1964. 


3. Exactly when a partnership gets 
dissolved might be thought to be a ques- 
tion which is predominantly, if not 
wholly, a question of fact. In this case, 
however, the question has to be dealt 
with and determined -as one of law, in- 
volving, as it does, an application of Sec- 
tion 43 of the Indian Partnership Act, 
1932 and the construction of certain 
notices purporting to bring about the dis- 
solution. 


4. The two firms in question in these 
proceedings were constituted under re- 
gular deeds of partnership. It is common 
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ground that the. deeds did not contain 
any article or clause fixing the duration 
of the partnership. The result was that 
they were merely — partnerships-at-will. 
The deeds do not also provide for any 
particular mode of dissolution or taking 
accounts. This meant that the matters 
relating to their dissolution were to be 
governed wholly by the relevant provi- 
sions of the Indian Partnership Act. 1932. 


5. Section 43 of the Act provides for 
a special mode of bringing about dissolu- 
tion of partnerships-at-will. The section 
is in the following terms: 

“Where the partnership is at will the 
firm may be dissolved by any partner 
giving notice in writing to all the other 
partners of his intention to dissolve the 
firm; 


2. The firm is dissolved as from the 
date mentioned in the notice as the date 
of dissolution or, if no date is so men- 
tioned, as from the date of the com- 
munication of the notice.” 


In the Courts below the appellant relied 
on two sets of notices issued by him to 
the other partners as constituting notices 
of dissolution in terms of Sec. 43. The 
first was a set of lawyer’s notices dated 
5-7-1965, identically worded in the case 
of the two firms. The appellant relied 
on the following words used by the 
lawyer in those notices:— 


“Our clients and you are running art 

silk business till it was stopped on 6-6- 
1964”. 
The reference to the stoppage of the 
partnership business on 6-6-1964, was 
sought to be relied on by the appellant 
as amounting to giving to the other 
partners notice of- dissolution effective 
from that date. Both the courts below, 
however, rejected this construction of 
the legal notices. I agree with their view. 
In the law of partnership, stoppage of 
the partnership business is one thing; dis- 
solution of partnership is quite another. 
Carrying on business is, no doubt, the 
purpose of partnership, and discontinu- 
ance of business ordinarily puts an end 
to the main partnership activity; but it 
does not, by itself, sunder the legal re- 
lationship between the partners. Indeed, 
there are cases where, even after dissolu- 
tion, the business may be carried on, if 
only for the purpose of the mere benefi- 
cial winding up of the affairs of the 
partnership. In the event, the lawyer’s 
notices dated 5-7-1965, on- their terms, 
cannot be regarded as notices of dissolu- 
tion at all, much less notices dissolving 
the firms as on 6-6-1964. 
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6. The appellant then relied on a set 
of two telegrams which he had issued in 
this regard to his other partners. Both 
were sent by teleprinter on 29-12-1965. 
The telegraphic language was identical 
in both cases. The appellant underlines 
the following words as ‘words which 
brought about the dissolution of the firms 
on 6-6-1964:— __ 


“Intimating the Dissolution of Partner- 
ship As on 6th June 1964, pur- 
suant to earlier notice.” 


Mr. R. Krishnamoorthy, learned counsel 
for the respondents, however, said that 
on a plain reading, the telegrams merely 
referred to the earlier lawyer’s notices 
dated 5-7-1965. His argument was that 
when those earlier notices did not, in 
terms, talk about dissolution at all, the 
subsequent telegrams cannot hope to ac- 
hieve dissolution by inviting a bare re- 
ference to the earlier notices, which only 
related to cessation of business and noth- 
ing else. 


7. While I agree that a mere reference 
to the earlier notices can only be taken 
as a reiteration of the appellant’s asser- 
tion as to the discontinuance of business, 
I do not accept the implication in the 
argument that the telegrams stop short 
with a repetition of the gist of the earlier 
notices. Hor, unlike as in the lawyer’s 
notices, we find the telegrams speaking 
about ‘dissolution’ of the firm, in express 
terms. As a matter of reasonable con- 
struction of their language, I am inclin- 
ed to regard these telegrams as constitut- 
ing ‘notices of dissolution. Brevity, it 
must be remembered, is the soul of tele- 
grams, and because this is so, courts, in 
my view, must construe them liberally, 
supplying requisite words of their own 
even, to make sense. That is the way any 
addressee of the telegram would interpret 
the words, and that is the way the sen- 
der also intends and expects his words 
to be understood by one and all. To 
construe the telegrams in these cases in 
the way learned counsel for the respon- 
dent asks me to do would be to blind 
myself to the words ‘Intimating the Dis- 
solution’ which were words which the 
appellant paid for and which he got the 
telegraphic authorities to send over the 
wires to his partners. Construing the 
words in the manner appropriate to 
telegraphic English, I am __ satisfied that 
by these telegrams the appellant un- 
mistakably purported to notify to his 
other partners the dissolution of the two 
firms. 
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8. Mr. Sethuratnam, learned counsel 
for the appellant, pursued this line of 
construction farther and urged that I 
must accept the terms of the telegrams 
on their face value and proceed to hold 
therefrom that the firms stood dissolved 
on 6-6-1964, as declared in the telegrams. 
I am prepared to go a little way along 
with learned counsel and accept that the 
language of the telegrams is capable of 
being understood as notifying the dis- 
solution of the firm as on 6-6-1964. But 
saying this as a matter of construction 
does not mark the end of our inquiry in 
this case. For the question has: heen rais- 
ed and, therefore, requires to be answer- 
ed, as to whether the telegrams dated 
29-12-1965 can, in law, bring about a 
dissolution of the firms as from an ante- 
rior date. namely, 6-6-1964. For an 
answer to this question, one has to turn 
to the text of Section 43 of the Partner- 
ship Act. 


9. Advancing arguments on the terms 
of Section 43 of our Act, Mr. Sethurat- 
nam said that it was quite clear that 
while the legislature provided for the 
dissolution of partnerships-at-will by the 
simple expedient of a unilateral notice 
of dissolution by one of the partners to 
the rest, the Legislature also declared in 
the same section as to what the effective 
date of dissolution would be under such 
a notice. Learned counsel said that in 
the matter of dissolution by notice, the 
partner may either make mention of a 
particular date or make no mention of 
any date whatever for the firm’s dissolu- 
tion. Sub-section (2) provided for both 
the contingencies. If no date is mention- 
ed in the notice, then, according to the 
section, the actual date of communica- 
tion of the notice must be deemed to be 
the effective date of dissolution. But in 
all other cases, that is to say, in cases 
where the notice specifies a given date 
for the purpose of dissolution, then that 
would in law, mark the effective date- 
line for dissolution of the partnership. 
In such cases, learned counsel said, nei- 
ther the date of issue nor the date of 
communication of the notice would be 
pertinent. They would be matters of in- 
difference. He further urged that where 
the notice mentions a given date of dis- 
solution, it would not be open to a court 
to ignore it and substitute the date of 
communication of the notice as the effect- 
ive date of dissolution. To do so, he 
said, would be to go against the grain of 
‘Section 43. He said that this would be 
the position whether the date of dissolu~- 
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tion notified by the partner is anterior to, 
or subsequent to, the date of the notice 
itself. 


10. Mr. Krishamoorthy argued on 
the other hand, that however the words 
of Section 43 (2) might read on the sur- 
face, the statute does not and cannot 
countenance a partner possessing the 
right or the ability to terminate his 
partnership, with retrospective éffect, 
by merely mentioning an anterior date in 
his notice of dissolution. 


11. I agree with Mr. Krishna- 
moorthy’s contention. Retrospectivity and 
retroactivity, as modes of laying down 
legal rights and obligations ex post facto, 
are privileges peculiarly given to the 
legislature and, within a limited field 
to statutory instrumentalities, to exercise 
as law givers; parties to an agreement are 
not in the position of law givers and 
hence they cannot, strictly, alter their 
past by contractual terms. They can only 
agree upon things to be done, or to be 
forborne, in the here and in the here- 
after. This is why it is said, very ac- 
curately, that persons who become part- 
ners cannot start their partnership with 
retrospective effect that is to say. from a 
time before they brought themselves to- 
gether in agreement. This principle must 
apply with equal, if not greater, force to 
dissolution by unilateral notice under 
Section 43. Partnership, it need hardly be 
said, is a creature of contract between 
persons, and till that relationship is ef- 
fectively put an end to, it subsists. In the 
case of partnerships for a term certain, 
the agreement itself clearly envisages 
that the firm should get dissolved with 
the expiry of the period. In the case of 
partnerships-at-will, however, the firm 
continues indefinitely, which is only an- 
other way of saying that it will last as 
long as the consensus between the part- 
ners lasts, to carry on the partnership to- 
gether. When once there is a dent or dis- 
sonance in that consensus, the basis re- 
quisite for its continuance goes. This is 
why the statute, in Section 43, provides 
for dissolution as a certain consequence 
of even a mere unilateral notice by a 
single partner. But this necessarily im- 
plies that till that eventuality occurs the 
continuance of the partnership relation- 
ship is not only a verifiable fact, but is 
unquestionable in law. If the law were 
not so, and if a partner-at-will were re- 
garded as having the power to dissolve 
the partnership as from an anterior date 
by issuing a retrospective notice, what 


Aj 


_ todian 


1986 | 


prevents him from effecting dissolution 
of the firm. as from the very next day 
after the commencement of the partner- 
ship setting at naught the entire factual 
duration of the firm thereafter? The in- 
tention of Section 43 is not to give the 
partner-at-will a right to obliterate his 
past relationship with his other partners 
to the littlest exent; the section only pro- 
vides for an easy free mode of bringing 
about an end to partnerships at will; pre- 
sumably on the principle that nothing. in 
its nature, is intended or meant to be 
everlasting and even good things must 
have an ending. 


12. Having regard to the scheme 
underyling partnership law as codified, 
and having particular concern for the 
nature and incidents of partnership-at- 
will I am satisfied that the provision in 
Section 43 (2) of the Partnership Act 
cannot be read as entitling a partner to 
undo a partnership with retrospective ef- 
fect. A partner-at-will can, under the 
section, undoubtedly name a date as from 
which the firm would stand dissolved, 
but that date can, in no case, be prior to 
the date of issue of his notice. It 
would be proper to construe the pro- 
vision only as entitling the part- 
ner to notify the dissolution in 
futuro. This way of reading the section 
would no doubt tend to give the partners- 
at-will a means of postponing the dis- 
solution to .a later date by unilateral 
declaration. But even if he does so, he 
would not thereby be rendering the posi- 
tion of his co-partners any the worse for 
it, which hardly would be the case if he 
were given the power to put an end to 
the partnership with retroactive effect. 


13. There is not much  case-law on 
this particular topic of dissolution of 
partnerships at will. Lindley, 13th Edn. 
(1971) writing on the comparable provi- 
sions of Section 32 (c) of the English 
Partnership Act, 1889 says that the notice 
of dissolution may have to be prospec- 
tive. 


14. Mr. Sethuratnam brought to my 
notice a decision rendered by the 
Supreme Court which was supposedly in 
his favour: Fazal Bhai Dhala v. The Cus- 
Evacuee Property, New Delhi, 
AIR 1961 SC 1397. He relied on the head- 
note* which the AIR carried in its re- 
port:— 


*Editorial Note: 
It is regretted that the Headnote of 
Pt. B in AIR 1961 SC 1397 is misleading 
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“Date on which deed of dissolution is 
executed is date of dissolution notwith- 
standing that a future date is mentioned 
as date of dissolution. (Para 10)” 


15. Plainly, this head-note does not 
help the appellant, for it does not say 
that a partnership-at-will can be dissolv- 
ed with retrospective effect. But there is 
more to be said about this head-note. As 
I shall presently show, the head-note has 
got the Supreme Courts decision all 
wrong, with the result that it completely 
misled learned counsel during argument. 
What is more, the error in the headnote 
had also got into the post-1961 editions 
of a well-known text book on the sub- 
ject. What the headnote had put down as 
a statement of the law contained in the 
judgment is the very antithesis of what 
the Supreme Court had written. The 
Supreme Court was concerned with a] 
firm’s dissolution which was brought: 
about by a regular deed of dissolution. | 
In that deed, the dissolution was purport-! 
ed to be effected as from an anterior 
date. The Supreme Court held that this 
result cannot be brought about, and the 
dissolution took effect only from the date 
of the deed. The relevant passage at para- 
graph 10 of the Supreme Court’s judg- 
ment reads as under— 


“The next contention raised in the ap- 
peal is ......... that in view of Section 43 
of the Indian Partership Act, the partner- 
ship stood dissolved from November 2, 
1948 wcscsiesees The deed of dissolution was 
dated August 12. 1949 ......... The men- 
tion of the date November 2, 1948, as the 
date of dissolution cannot, therefore, be 
accepted. The firm must, however, be 
held to have been dissolved on August 
12, 1949 on which date the deed of dis- 
solution was executed”. 


If even in a consensual dissolution by a 
deed signed by all partners, the firm can- 
not be dissolved with retrospective effect, 
there is a fortiori justification for the 
view that a unilateral notice by a part- 
ner in a partnership-at-will cannot ef- 


which led to much inconvenience. The 
Head-note be read as follows: 
Partnership Act (1932), Section 43 — 
Partnership-at-will — Dissolution — 
Partners executing deed of dissolution on 
12-8-1949 mentioning therein anterior 
date, i.e. 2-11-1948, as date of dissolu- 
tion — Held partnership will be deemed 
to be dissolved on the date of execution 
of deed of dissolution, i.e. on 12-8-1949, 
and not on the anterior date mentioned 
therein, i.e. 2-11-1948. (Para 10) 
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` fectuate the firm’s dissolution as from an 
anterior date. 


16. I had earlier held that the ap- 
pellant’s telegrams dated 29-12-1965 to 
his co-partners constitute notice of dis- 
solution. The only part of the notices 
which the law cannot give effect to is the 
antecedent date set down therein as the 
date of dissolution. Sans this date, the 
notices must, in my opinion, be treated 
as notices which do not fix any particular 
date as the date of dissolution. For this 
construction to be adopted we have the 
example of the Supreme Court’s deci- 
sion in the case I have cited. It follows, 
therefore, that the appellant’s telegrams 
in this case must be regarded as effectuat- 
ing the dissolution of the two firms as 
from the date of delivery of the tele- 
grams. The receipt of the telegrams by 
the other partners is not disputed. It 
would, therefore, be proper to mark the 
date of dissolution of the two firms as 
20-12-1965. 


` 17. The courts below, however, had 
quite a different assessment of the legal 
position emerging from the appellant’s 
notices. According to them, the appel- 
lant’s notices resulted in placing the dis- 
solution date as 5-7-1965. The courts be- 
low had plumbed for this date, ap- 
parently because this was the day on 
which the initial legal notices were issu- 
ed by the appellant to his other partners. 
But, as I had earlier explained, the law- 
yer’s communications of 5-7-1965 con- 
tained no notice of termination of the 
partnerships. All they did was to proclaim 
that the businesses were stopped from 
6-6-1964. If then, the lawyer’s notices 
were not notices of dissolution, the date 
of their issue or even the actual date of 
their communication to the other part- 
ners can have no validity or significance 
as notices of dissolution under Sec. 43. 


18. I have'no doubt in my mind that 
in this case the dissolution of the two 
firms was brought about only by the ap- 
pellant’s telegrams dated 17-12-1965, and 
the dissolution took effect from the dates 
of their communication to the partners, 
on which there seems to be no dispute, 
which is 20-12-1965. 


19. So while rejecting the appellant’s 
contention that the firms must be held 
to have been dissolved as on 6-6-1964, I 
must modify the finding of the courts be- 
low and hold that the dissolution took 
effect on 20-12-65. Subject to this modi- 
fication of the decree of the courts be- 
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low, the appeals are dismissed. There 
will, however, be no order as to costs. 
Appeals dismissed. 


AIR 1980 MADRAS 12 
VENUGOPAL J. 


L. K. K. Gafoor, Petitioner v. M. T. 
Lakshmana Mudaliar (Died) and another, 
Respondents. 


Civil Revn. Petn. No. 3377 of 1975, 
D/- 1-3-1979.* 


Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960) Sec- 
tion 10 (3) (a) (iii) — Eviction order — 
Death of landlord — Right not divested 
by his death — Right enures to his 
heirs’ benefit — Doctrine actio persona- 
lis moritur cum persona does not apply 
— (Maxims — Actio personalis moritur 
cum persona — Exceptions). 1947 
Mad WN 655, Dissent. from. 


The order of eviction secured by the 
landlord under Rent Control Act is the 
right which becomes annexed to the 
property owned by him and it cannot 
be divested by his. death and would 
therefore, pass on to his heirs as being 
part and parcel of the property owned 
by the landlord. The statutory excep- 
tion provided under Sec. 10 (3) (a)(iii) 


of the Act to the Doctrine of Actio 
Personalis Moritur Cum Persona (a 
personal right dies with the person) 


cannot be governed or controlled by 
pleadings of parties and hence the right 
will not come to an end on death of 
landlord and will certainly enure to the 
benefit of his legal heirs: AIR 1976 SC 
9358: AIR 1976 Mad 205 Followed; 1947 


Mad WN 655, Dissent. from (Para 5) 
Cases Referred : Chronological Paras 
1976 Ren CJ 811 : ATR 1976 SC 2358 
(1976) 1 Mad LJ 128 : AIR 1976 Mad 

205 3, 4 
1947 Mad WN 655 3 


N. Sivamani, for Petitioner. 


ORDER:— The petitioner, respondent 
before the lower court, was a tenant 
under the first respondent in respect of 
one portion of a non-residential build- 
ing comprisedin No.179-A Ramakrishna 
Mutt Road, Mylapore, Madras. on a 
monthly rent of Rs. 100. The landlord, 
the first respondent herein, filed an ap- 
plication for eviction of the petitioner 


“(Against order of Small Cause Court, 
Madras D/- 29-9-1975.) 
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on the ground that the portion occupi- 
ed by the petitioner is required by the 
first respondent for running a tea stall 
and the first respondent was not in oc- 
cupation of any non-residential building 
in the city of Madras. The trial court 
dismissed the petition holding that the 


first respondent has not taken steps for 


securing licence for running the tea 
stall and the requirement of the build- 
ing by the first respondent was 
mot a bona fide one. On- appeal, 
it was held that the mere fact 
that the first respondent had not ob- 
tained licence from the Police and 


Corporation for running a tea stall in 
the premises cannot be considered as a 
factor against him, and the Corporation 
licence and police licence can always be 
secured by the first respondent after 
getting the order of eviction. The ap- 
court came to the conclusion 
that the requirement of the building by 
the first respondent is a bona fide one, 
and disagreeing with the findings of the 
trial court, passed an order of eviction 
against the petitioner. Aggrieved against 
the order of the appellate court, the 
petitioner has come up before this 
court by way of revision. 


2. During the pendency of the revi- 
sion petition, the first respondent died 
and his wife has been impleaded as the 
second respondent. _ 


3. The main contention of the peti- 
tioner is that the order for eviction 
passed under Section 10 (3) (a) (Gii) of 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960, on the ground 
of personal requirement of the first 
respondent for carrying on business in 
the building is personal to the first 
respondent, and after his death, it 
lapses and cannot enure to the benefit 
of his legal heirs. In support of this 
contention, the decision in Muhammad 
Ibrahim v. Rahiman Khan 1947 Mad 
WN 655 is relied on. The learned coun- 
sel for the second respondent contend- 
ed that the doctrine that a personal 
right dies with the person, cannot be 
invoked having regard to the statutory 


provisions contained under S. 10 (3) (a). 


iii) of the Act and the eviction order 
passed gives a vested right which runs 
with the estate and cannot be divested 
by the death of the first respondent, 
and the eviction order passed enures to 
the benefit of the legal heirs of the 
deceased first respondent as it has be- 
come annexed to the property. In sup- 
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port of this contention, the learned 
counsel for the second respondent re- 
lies on a decision of the Supreme Court 
in Shantilal Thakordas v. Chimanlal 
Maganlal Telwala, 1976 Ren CJ 811 and 
the decision of the Madras High Court 
in Vijayaraghavan v. Md. Yakub Row- 
ther, 1976-1 Mad LJ 128. 


4. In the case of Shantilal Thakordas, 
1976 Ren. CJ 811, a partnership styled 
as Jai Hind Silk Weaving Works, had 
three partners. One of the partners, 
Thakordas Bhagwandas, filed a suit for 
eviction of the tenant from the premi- 
ses on the ground that the building was 
required for ‘the use of the partnership 
firm. The trial court ordered eviction. 
During the pendency of the proceeding 
before the High Court, Thakordas 
Bhagwandas died and his legal heirs 
were impleaded. The High Court held 
that the right to sue did not survive to 
the heirs of Thakordas Bhagwandas and 
on that short ground set aside the order 
of eviction. On a further appeal, the 
Supreme Court held— 


“If the law permitted the eviction of 
the tenant for the requirement of the 
landlord ‘for occupation as a residence 
for himself and members of his family’, 
then the requirement was both of the 
landlord and the members of his 
family. On his death, the right to sue 
did survive to the members of the 
family of the deceased landlord. We are 
unable to take the view that the re- 
quirement of the occupation of the 
members of the family of the original 
landlord was his requirement and ceas- 
ed to be the requirement of the mem- 
bers of his family on his death. After 
the death of the original landlord the 
senior member of his family takes his 
place and is well competent to continue 
the suit for eviction for his occupation 
and the occupation of the other mem- 
bers of the family”— 


In Vijayaraghavan v. Md. Yakub Row- 
ther, 1976-1-Mad LJ 128, the landlady 
filed an application under the provisions 
of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960 on the 
ground that she wanted the leased pre- 
mises for her husband’s business. Evic- 
tion was ordered. During the pendency 
of the appeal, the landlady died and 
her husband, her son and daughter were 
brought on record and the appeal was 
further prosecuted. The order of 
eviction was confirmed against which 
the tenant came up on revision before 
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this court. During the pendency of the 
revision petition, the husband of the 
landlady also died. The question arose 
whether the son and daughter were 
entitled to the benefit of the order of 
eviction. It was held that the exception 
to the doctrine Actio Personalis Moritur 
Cum Persona, that a personal right dies 
with the person, can be certainly invok- 
ed having regard to the peculiar nature 
of the right obtained by the landlord 
under the provisions of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(XVIII of 1960) amd the order of evic- 
tion secured is not a personal right, but 
an incorporeal right vested in a land- 
lord and cannot be divested by his 
death, and it could pass on to the heirs 
as it becomes part and parcel of the 
property owned by the landlord. 


5 The general principle actio person- 


nalis moritur cum persona has some 
well recognised exceptions. The short 
question for consideration is whether 


the order of eviction passed in the pre- 
sent case falls within that exception. 
Section 10 (3) (a) (iii) of the Tamil 
Nadu Buildings (Lease and Rent Con- 


trol) Act provides that if the landlord ° 


requires a non-residential building for 
carrying on business by himself or 
members of his family, he œan file a 
petition for eviction of the tenant, pro- 
vided he, or the members of his family 
are not in occupation of any non-resi- 
dential building in that locality. The 
very fact that Section 10 (3) (a) (iii) 
provides that the landlord can require 
the building occupied by the tenant for 
carrying on business by him or the 
members of his family is a clear indica- 
tion to show that the section itself pro- 
vides a statutory exception to the doct- 
rine actio personalis moritur cum per- 
sona. When the landlord obtains an 
order of eviction under Section 10 (3) 
(a) (iii), such a right cannot be charac- 
terised as a personal right which comes 
to an end with the death of the land- 
lord. It is an incorporeal right annexed 
to the estate of the deceased and it can 
be taken advantage of by the legal re- 
presentatives of the deceased. The order 
of eviction secured by the landlord in 
the present case is a right which is an- 
nexed to the property and it cannot be 
divested by his death and would, there- 
fore, pass on to his heirs as being part 
and parcelof the property owned by the 
landlord. It is contended for the peti- 
tioner that the landlord filed the ap- 
plication for eviction on the ground that 
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he required it for the purpose of carry- 
ing on business by him and not by the 
members of his family, and in the face 
of such averments in the petition for 
eviction, the order of eviction passed is 
personal to the landlord and comes to 
an end with his death. The absence of 
an averment in the petition that the 
building was required for carrying on 
business by the landlord or the mem- 
bers of his family will not by itself 
convert a non-personal action into one 
of personal action. The statutory ex- 
ception provided under S. 10 (3) (a) (ii) 


of the Act to the doctrine actio perso-|. 


nalis moritur cum persona cannot be 
governed or controlled by the pleadings 
of parties and hence will not come to 
an end on the death of the first respon- 
dent. It will certainly enure to the 


benefit of his legal heirs, the second 
respondent herein. In this view, the 
order of eviction passed is confirmed 


and the revision petition will stand dis- 

missed, with costs. Four months time 

granted for vacating the building. 
Petition dismissed, 


AIR 1980 MADRAS 14 
RAMAPRASADA RAO, C. J. 


C. G. Ramanathan, Petitioner v. Com- 
missioner, Corporation of Madras, Re- 
spondent. 


Civil Revn. Petn. No. $49 of 1978, 
D/- 18-1-1979.* 

Madras City Municipal Corporation 
Act (4 of 1919) Sec. 100 — Reasonably 
expected to fetch — Interpretation 
Premises ordinarily let out — Annual 
rental valuation. 


In order to arrive at the annual 
valuation of the premises, which is 
ordinarily let out and which is within 
the jurisdiction of the Corporation of 
Madras, the taxing authorities are en- 
titled to assess and estimate the rent 
which the property may reasonably be 
expected to fetch, when the property is 
leased out in the normal course. What 
is ‘reasonably be expected to fetch’, isa 
matter which varies from case to case; 
it all depends on the facts of each case. 
If there is no proof of letting the build- 
ing prior to the challenged valuation 
for the purposes of fixing the property 
tax, then the yardstick adopted by the 


*(Against order of Chief Judge. 
C. C., Madras D/-15-3-1977.) 
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Corporation in fixing such reasonable 
rent can be scrutinised by the author- 
ties in the higher hierarchy. But if, on 
the other hand, there is proof or, at 
any rate, acceptable material on which 
the taxing authorities can act and 
arrive at the reasonable rent which the 
property would fetch in normal circu- 
mstances, then such material cannot be 
lightly brushed aside and it is not open 
to the owner to dictate that the 
rent which was being paid by the 
tenant in occupation, after negotiations 
with him, should be taken, willy nilly, 
as the basis for arriving at the annual 
value of the presmies. If there is avail- 
able material, which has to be accepted 
and against which nothing is saic, then 
it is mandatory on the part of the tax- 
ing authorities, functioning under the 
City Municipal Corporation Act, to 
adopt the rent quoted in the lease deed, 
unless it is shown to be far too Iow than 
the market rent. (1969) 2 Mad LJ 495 
Rel. on. (Para 2) 


Cases Referred : Chronological Paras 
(1969) 2 Mad LJ 495 2 


Gopinath, for Petitioner; S, Palani- 
swami, for Respondent. 


ORDER:— The owner of premises 
No. 72, Archbishop Mathias Street, Mad- 
ras, aggrieved by the order of the Chief 
Judge, Court of Small Causes, Madras 
(Appellate Authority under the Tamil 
Nadu Buildings (Lease and Rent Con- 
trol) Act, 1960), who fixed the annual 


value of the premises at Rs. 10920 has 
filed this civil revision petition. The 


main contention before me is that even 
though the property would fetch a rent 
of Rs. 900 per month and an additional 
income of Rs. 400 per month towards 
amenities provided in the premises ear- 
lier to 31-3-1973, yet after 31-3-1973, to 
wit, in June 1973, the premises were. 
let out to Parry and Co. for occupa- 
tion by one of its officers, on a rent of 
Rs. 600 per month and an additional. 
charge of Rs. 200 per month for ameni- 
ties. The main contention of Mr. Gopi- 
nath. learned counsel for the petitioner. 
is that as there is proof of payment of 
such rent in the form of rent receipts 
and a lease deed inter se between the 
jandiord amd the tenant, there is no 
possibility of any speculation in this 
case and that the rent ought to be fix- 
ed on the basis of the actuals and nof 
on mere assumptions or best judgment 
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method. On the other hand, Mr. Palani- 
swami, learned counsel for the Corpora- 
tion, would refer to S. 100 of the City 
Municipal Corporation Act, 1919, and 
would say that incertain circumstances, 
the actuals paid by the tenant may not 
be a safe guide for arriving at the an- 


nual valuation of the premises, as 
other circumstances should also be 
taken into consideration to fix the 


reasonable rent which the property is 
likely to fetch in the open market, if 
let out freely. For this purpose he 
would rely upon the admitted fact that 
the same property, before it was let 
out to Parry and Co, was fetching a 
monthly. rent of Rs. 1300 made up of 
Rs. 900 rent and Rs. 400 as charges for 
amenities. He would also contend that 
the landlord had accepted the assess- 
ment on the rental basis of Rs. 1000 
per month even at the time when the 
rent was Rs. 900 plus Rs. 400 (rent) and 
amenities). He would therefore seek to 
sustain the order of. the Appellate 
authority, who fixed the rental value at 
Rs. 1000 and directed the taxing autho- 
rity to arrive at the annual value on 
that basis. 


2. In order to arrive at the annual 
valuation of the premises, which is 
ordinarily let out and which is 
within the jurisdiction of the Corpora- 
tion of Madras, the taxing authorities 
are entitled to assess and estimate the 
rent which the property may re- 
asonably be expected to fetch, when 
the property is leased out in the nor- 





























mal course. What is ‘reasonably 
be expected to fetch’ is a matter 
which varies from case to case 


it all depends on the facts of each case, 
If there is no proof of letting the 
building prior to the challenged valua~ 
tion for the purposes of fixing the pro- 
perty tax, then the yardstick adopted by 
the Corporation in fixing such reason- 
able rent can be scrutinised by the 
authorities in the higher hierarchy. But 
if, on the other hand, there is proof or, 
at any rate, acceptable material on 
which the taxing authorities can act 
and arrive at the reasonable rent 
which the property would fetch in nor- 
mal circumstances, then such material 
cannot be lightly brushed aside and it 
is not open to the owner to dictat 
that the rent which was being paid by 
the tenant in occupation, after negotia- 
tions with him, should be taken, willy 
nilly, as the basis for arriving at the 
annual value of the premises, 
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In fact, a Division Bench of this 
Court in Municipal Council, Tirunelveli 
v. Haniffa, (1969) 2 Mad LJ 405 while 
considering a provision under the Dis- 
trict Municipalities Act, which is in 
pari materia with Section 100 of the 
City Municipal Corporation Act, observ- 
ed that, though the Municipality, while 
determining the annual rental value, 
was not bound by the actual rent paid 
by the tenant, the rent fixed under the 
lease deeds should normally be taken 
as the best prima facie evidence, in the 
absence of proof that any other ele- 
ment was responsible for fixing up a 
lower rent, and that, if the Municipa- 
lity wanted to enhance the rent, there 
must be proof that a hypothetical ten- 
ant intending to use the property for 
the same purpose would pay more. In 
the instant case, it is mot necessary fo 
consider a hypothetical tenant, for a 
few months before the date when the 
property was leased out to Parry and 
Co. the property was fetching rent of 
Rs. 900 per month with an additional 
amount of Rs. 400, towards charges for 
amenities. It, therefore, appears to me 
that, having regard to such material, 
which is acceptable and which ought to 
be acted upon, the authorities should 
be asked to arrive at the annual valua- 
tion of the premises on that basis for 
the reason that it is not questioned be- 
fore us as being either unfair or illu- 
sory. In fact, it appears that the Cor- 
poration estimated the rent, in spite of 


the available proof as stated above, on. 


the basis that the rental yield was 
Rs. 1000/.. As to why this was done is 
not clear. It is in this sense that the 
decision of the Division Bench referred 
to above comes to the rescue of the 
petitioner. If there is available mate- 
rial, which has to be accepted and 
against which nothing is said, then it 
is mandatory on the part of the taxing 
authorities, functioning under the City 
Municipal Corporation Act, to adopt the 
rent quoted in the lease deed, unless if 
is shown to be far too low than the 
market rent. No such inference can be 
drawn in the instant case. T am un- 
able to agree with the Appellate Autho- 
rity when it adopted the total rent of 
Rs. 1300 which included a sum of Rup- 
ees 400 towards charges for amenities, 
and having found that the total rent 
ought to be Rs. 1300 and allowing a 
deduction of Rs. 200, it arrived at the 
monthly rent of Rs. 1000 (sic) I am 
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unable to accept this conclusion. There 
is abundant proof, which is also ad- 
mitted, that a few months before, the 
premises were let out for Rs. 900 per 
month, the additional amount of Rup- 
ees 400 being referable to amenities. It 
follows that the reasonable rent which 
the premises can be expected to fetch 
at all times can be fixed at Rs. 900 per 
month. In this view of the matter, the 
order of the appellate authority cannot 
be sustained. It is accordingly set aside, 
the rental value is fixed at Rs. 900/- 
per month, and the taxing authorities, 
will fix the annual valuation on this 
basis. The C. R. P. is allowed, there 
will be no order as fo costs. 

Petition allowed, 
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RAMAPRASADA RAO, C. J. AND 
RAMANUJAM, J. 


Sarojini Ammal and others, Peti- 
tioners v. The State of Tamil Nadu and 
others, Respondents. 


W. Ps. Nos. 3282 of 1972; 463, 1135, 
1802, 4100 and 5904 of 1973, D/- 13-11- 
1978. 


Tamil Nadu Cultivating Tenants 
Arrears of Rent (Relief) Act (21 of 
1972), Section 3 — Constitutional vali- 
dity of Act. (Constitution of India, Arti- 
cles 19 (5) and 310C). 


The provisions of the Tamil Nadu 
Cultivating Tenants Arrears of Rent 
(Relief) Act, 1972 provide ameliorative 
reliefs fo the cultivating tenants with a 
view fo enable them fo concentrate on 
agriculture without being distracted by 
the proceedings that are likely to be 
initiated by the landlords for eviction 


or for recovery of arrears of rent from. 


the tenants. Under the Act, the tenants 
do not get an automatic discharge of 
the arrears due by them. An option is 
given to them and if they want to claim 
the benefits of the Act, they are bound 
fo pay a portion of the rent in arrears. 
Time is fixed for payment for the ex- 
ercise of the option. By exercising the 
option the burden of previous arrears 
gets discharged and thereafter the ten- 
ants will apply themselves earnestly in 
the cultivation of the lands and increase 
food production for the benefit of the 
public. Therefore, the impugned 
measure can be taken to be a part of 
agrarian reform intended to better the 
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conditions of agriculturists. who work 
on the land and of lightening the burden 
on them of accumulated arrears of rent, 
for securing a common benefit of in- 
creased agricultural production. Hence 
the provision must be taken to be a 
reasonable restriction under 
cle 19 (5). (Para 12) 

Article 31 (c) will also clearly protect 
the impugned measure. The impugned 
Act has received the assent of the 
President. According to Article 39 (c) 
one of the Directive Principles of the 
State policy is to see that the operation 
of economic system does not result in 
the concentration of wealth and means 
of production to the common detriment. 
If for non-payment of arrears of rent 
the tenants are to be evicted from the 
lands and the lands revert to the land- 
lords it will result in the concentration 
of the lands which are the means of 
production with the landlords and this 
will lead to the loss of production in 
agricultural produce which will be to 


the common detriment. (Para 13) 
Cases Referred : Chronological Paras 
AIR 1972 SC 2097 4, 13 
AIR 1971 SC 161 13 
(1967) 1 Mad LJ 206 10, 13 
1952 SCR 889: AIR 1952 SC 252 5 
(1950) C. M. P. No. 7812 of 1950 ete. 
_ (Mad) 9 
(1940) 3 FLJ (FC) 97 AIR 1941 

FC 16 i 9, 10 


N. Srinivasan, for V. P. Raman, N.R. 
Chandran, V. Narayanaswami, V. Sri- 
nivasan, V. Syamalam, V. Natarajan 
and K. Sarvabhauman, for Petitioners; 
Govt. Pleader, T. S$. Subramaniam, R. 
Sundaralingam, R. Shanmugham, P. S. 
Ramachandran, S. Palaniswami and N. 
Varadarajan, for Respondents, 

RAMANUJAM, J.:— The petitioners 
in all these petitions are landlords who 
have let out their lands to tenants for 
cultivation and have either filed ap- 
plications for eviction before the Re- 
venue Court on the ground that the 
tenants have committed default in pay- 
ment of the arrears of rent or filed 
suits in civil courts for recovery of the 
arrears of rent. All these petitions have 
been filed challenging the Constitutional 
validity of the Tamil Nadu Cultivating 
Tenants Arrears of Rent (Relief} Act, 
Madras Act XXI of 1972, hereinafter 
referred to as the Act, on the ground 
that the provisions of the said Act are 
violative of Arts. 14, 19 and 31 of the 
Constitution of India. According to 
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them, the provisions of the Act practi- 
cally liquidate the rights of the land- 
lords and prevent eviction even when 
the tenants are admittedly in arrears, 
that the tenants who are in arrears for 
several years are entitled to continue 
in possession of the leasehold property 
if they pay the current rent alone, that 
mo application for eviction can even be 
made for six months from the date of 
the publication of the Act, that even 
tenants who have been evicted are en- 


abled to get restoration of posses- 
sion merely on payment of the 
current rent, that the provisions of 


the Act which are drastic in nature 


practically deprive the owners of the 
land of their lawful income from the 
properties, that while the owners are 


obliged to pay taxes and other rates to 
the State, they are deprived of the only 
income from which they can hope te 
meet those taxes and public charges, 
and that this virtually and in effect 
amounts to illegal confiscation of their 
properties. 

2. Tamil Nadu Cultivating Tenants 
Arrears of Rent (Relief) Act (Madras 
Act XXI of 1972) was passed by the 
State Legislature and received the as- 
sent of the President on 9-8-1972. The 
Act is intended to give relief to culti- 
vating tenants in respect of certain 
arrears of rents. The Preamble and the 
Statement of Objects and Reasons of the 
Act which explain the necessity for the 
legislation state that the cultivating 
tenants have borrowed and added to 
their debts during the years of drought, 
that they are not in a position to pay 
the arrears of rent due to indebtedness 
and poor economic conditions, that on 
account of default in the payment of 
arrears of rents, the landlords have 
initiated action against the cultivating 
tenants for eviction and for recovery of 
arrears of rent, and that in the interests 
of the general public and in order to 
obtain maximum advantage in the 
matter of production of food crops, the 
cultivating tenants should be spared the 
distractions and expenditure involved in 
the litigation. In the above circum- 
stances, it was considered necessary as 
part of the agrarian reforms, to give 
relief to the cultivating tenants from 
the burden of discharging the arrears of 
rent on condition of payment of current 
rent due to the landlords and with that 
object, the above Act was enacted. Sec- 
tion 3 of the Act provides for relief to 
tenants in payment of arrears of 


18 Mad. 


rent outstanding on the 30th June 
1971 provided the cultivating tenants 
deposit the whole current rent that is 
rent due for the fasli year commene- 
ing on Ist July 1971 and ending 
with 30th June 1972, within 6 months 


from the date of publication of 
the Act, that is on 11-8-1972. Sec- 
tion 4 is a deeming provision 
under which if any cultivating tenant 


paid on or after 1st July 1972, any rent 
to the landlord or deposited into court, 
it shall be deemed to be the payment 
towards the current rent. Sub-sec. (3) 
of Section 4 however disentitles any 
cultivating tenant to claim any refund 
from the landlord on the ground that 
the payment or deposit made on or 
after Ist July 1971, towards the dis- 
charge of any arrears is in excess of 
the rent due as current rent. Sec 5 
prohibits anysuit for recovery of arrears 
and for eviction of cultivating tenants 
within the period of six months from 
the date of publication of the Act. Sec- 
tion 7 provides for restoration of 
possession of land to cultivating tenants 
who have been evicted on or after ist 
March 1972, and before the publication 
of the Act, on the ground of non-pay- 
ment of rent, provided he pays the 
current rent. Section 9 of the Act pro- 
vides that the provisions of the Act 
shall have effect notwithstanding any- 
thing inconsistent therewith contained 
in certain statutes. The provisions refer- 
red to above show that the main object 
of the Act is to give an option to the 
tenant to pay the current rent within 
a specified period if he is to have the 
benefit of all the outstanding arrears 
getting wiped off. The Act does not 
wipe out the entire dues payable by 
the tenants compulsorily. 


3. According to the petitioners the 
Act takes away the rights of the land- 
lord to receive arrears of rent which is 
definitely ‘property’ within the meaning 
of Article 19 (1) () of the Constitution, 
and such a right canmot be taken away 
except in certain circumstances and 
without paying compensation. Under the 
guise of this Act, it is said, the Gov- 
ernment has only abolished all arrears 
of rent due by the tenants, but has also 
mot given any exemption from land re- 


venu, agricultural income-tax etc. 
It is also complained that the 
Act does not provide for any 
compensation payable to the landlords 


in respect of the arrears of rent which 
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has been abolished or wiped out under 
the Act, that the Act is highly discri- 
minatory and violative of Article 14, as 
it strikes only at a particular class of 
property holders and that the provi- 
sions of the Act are violative of the 
fundamental right to hold property and 
to receive income therefrom as guaran- 


teed under the Constitution. It is also 
stated by the petitioners that the 
reasons contained in the Preamble as 


well as the Statement of Objects and 
Reasons for enacting the legislation are 
neither true nor justify the deprivation 
of the landlords of their just dues from 
the tenants without any compensation, 
that indebtedness of the tenant and the 
resultant inability to pay the arrears of 
rent is not a justification for depriving 
the landlord of his due share in the 
produce, that if the tenants are imdebt- 
ed, they can have the benefit of the 
Agriculturists’ Debt Relief Act and that 
for failure of seasonal rains if the 
tenant was not able to realise the nor- 
mal yield, he can obtain relief from the 
Revenue Court under the provisions of 
the Tamil Nadu Cultivating Tenants 
(Payment of Fair Rent) Act, 1956. Fur- 
ther, during the time of drought it has 
been a normal routine and procedure 
adopted by the State remitting land 
revenue either wholly or in part for 
the relevant fasli year. It is also point- 
ed out that in the face of the specific 
provisions in the Cultivating Tenants 
Act (Payment of Fair Rent) Act, 1956, 
there is hardly any justification for 
total confiscation of all the arrears of 
rent that would accrue to the land- 
lords prior to 1st July 1971. It is also 
stated that in the last few years the 
quality and quantity of food production 
has increased manifold in the State and 
the price of paddy and other agricultu- 
ral produce has also increased by 50 
per cent over the years and the seasons 
have been favourable and that the 
cultivating tenants are in fact gettinga 
high return. They have been also given 
protection from eviction from time to 
time, for non-payment of rent to the 
landlord for a certain period. Under 
the Tamil Nadu Act 16 of 1968 the 
tenants were given time for payment of 
arrears in instalments. Therefore, the 
reasons given in the Statement of Ob- 
jects and Reasons for bringing in the 
Act, according to the petitioners cannot 
be relevant or germane and may not 
justify the wiping out of the arrears of 
rent due by the tenants to the land- 
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fjords for the period prior to ist July 
1971. 

It is no doubt true that under the 
provisions of the Act if the current 
rent payable by a tenant to the land- 
lord in respect of the demised land is 
paid within six months from the date 
of commencement of the Act, the tenant 
will not be liable to pay the balance of 
the arrears. The question is whether 
such a deprivation violates Art. 19 (1) (f) 
of the Constitution and whether it is 
protected by Article 31-A-or 31-C. 

4. According to the learned counsel 
for the petitioners the wiping out ofthe 
arrears, if the current rent is paid by 
the tenant, will amount to confiscation 
and it will therefore be violative of 
Article 19 (1) (Ê) of the Constitution. 
The petitioners also contend that the 
Act will not have the protection of 
Article 31-A as that provision covers 
only legislation for the acquisition -by 
any State of estates or amy right there- 
in as also legislation for the extinguish- 
ment and modification of any rights in 
estates. The learned counsel for the 
petitioners refers to the decision of the 
Supreme Court in Kunjukutty v. State 
of Kerala AIR 1972 SC 2097 and con- 
tends that in view of the said decision 
the impugned Act has to be struck 
down. It is pointed out that Section 73 
of the Kerala Land Reforms Act 1964 
providing for discharge of arrears of 
rent which is similar to Section 3 of 
the impugned Tamil Nadu Act has been 
held to be violative of Article 19 (i) (f) 
of the Constitution as it was not entitl- 
ed to the protection of Article 31-A of 
the Constitution. Section 73 of the 
Kerala Land Reforms Act 1964, the 
constitutional validity of which was im- 
pugned in the Kunjukutty’s case AIR 
1972 SC 2097, reads as under— 

“73. Discharge of arrears of rent: 
(1} Notwithstanding anything to the con- 
trary contained in any other law for 
the time being in force, or in any con- 
tract, or in any judgment, decree or 
order of any court or tribunal, the land- 
lord of a tenant specified in column i 
of the Table below shall be entitled to 
recover towards arrears of rent accrued 
due before the Ist May, 1958 and out- 
standing at the commencement of the 
Kerala Land Reforms (Amendment) Act 
1969 only the amount specified in the 
corresponding entry in column (2) of 
the Table”. 

This provision was challenged before a 
Full Bench of the Kerala. High Court 
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on the ground that the liability to pay 
the arrears of rent is a debt and the 
liquidation of such a debt either wholly 
or in part ‘cannot be said to be an 
agrarian reform, and even if it is neces- 
sary to rehabilitate indebted tenants by 
relieving them of their liability to pay 
the arrears of rent that must, like any 
other measure, for relief of indebted- 
ness, be justified as a reasonable re- 
striction in the interests of the general 
public within the meaning of Art. 19 (5) 
and that there is no material to show 
that it is reasonable. The majority 
opinion of the Full Bench was— 


“The effect of Section 73 is not 
merely to deprive the landlord of the 
charge conferred on him by Section 42, 
but to wipe off the debt itself and this 
debt not being an interest in the land, 
it seems to us clear that the section 
cannot have the ‘protection of Arti- 
cle 31-A. That protection is afforded 
only in so far as the acquisition, ex- 
tinguishment, or modification of rights 
in an estate are concerned. That is an 
essential element of agrarian reform 
and the so-called incidental or ancillary 
provisions can get the protection only 
in so far as they are necessary for ef- 
fectively implementing the reform or 
are otherwise an integral part of the 
reform. The liquidation of debt due 
from tenants cannot be said to be 
necessary for implementing the law re- 
lating to the acquisition, extinguishment 
or modification of rights in estates or 
an integral part of that law and can- 
not therefore have the protection of 
Article 31-A.” 


The majority also held that the provi- 
sions in Section 73 have not been shown 
to be a reasonable restriction in the 
interest of the general public so as to 
attract clause (5) of Article 19 and 
therefore the section “is violative of 
Art. 19 (1) (f£). The said majority view 
was upheld by the Supreme. Court. 
Their Lordships of the Supreme Court 
expressed— 


“The liability to pay arrears of rent 
under the impugned Act, assuming the 
charge created by Section 42 is an 
interest in land, is not a right in land; 
besides the liability being also a personal 


liability it would clearly amount 
to debt. Acquisition or extinguish- 
ment of such a personal liability for 


payment of money cannot be covered 
by Article 31-A. That money cannot be 
acquired is clear as already pointed 
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out, from the majority view of this 
court’s decision in Kameswar Singh’s 
case 1952 SCR 889. Looking at the 
table incorporated in Section 73, it is 
obvious that the amount of rent to be 
paid for getting discharge of the whole 
debt has been arbitrarily fixed and does 
not seem to be founded on any rational, 
logical or just  basis............... We 
grant that amelioration of indebtedness 
of tenants is a laudable and desirable 
object. But the person to whom the ar- 
rears of rent are due is also entitled to 
seek protection of his legitimate right 
and if the acquisition of arrears of rent 
is outside the protection of Article 31-A 
then the impugned provision cannot: but 
be held invalid. It prima facie partakes 
of the character of forfeiture or con- 
fiscation of the discharged arrears. Arti- 
cle 39 of the Constitution to which re- 
ference was made can be implemented 
by other permissible means without 
violating or abridging the just and 
legitimate rights of those to whom the 
arrears of rent are due. Section 73, 
therefore, in our opinion, was rightly 
struck down by the majority opinion.” 


5. It is submitted by the learned 
counsel for the petitioners that the 
said decision of the Supreme Court ap- 
plies on all fours to these cases and that 
in the face of that decision, the im- 
pugned Act cannot be held to be valid 
as its provisions violate Articles 14 and 
19 (1) (f) and it does not get the pro- 
tection of Article 31-A. 


6. However, on a close perusal of the 
provisions of the impugned Act, we are 
satisfied that there is considerable 
difference between Section 73 of the 
Kerala Act and Section 3 of the Tamil 
Nadu Act. There, there is an automatic 
wiping out of a portion of the arrears 
of rent and the landlord cannot recover 
any arrears of rent in excess of the 
amounts mentioned in the table set out 
in that section. Such a wiping out of 
arrears had been made as an agrarian 
reform in the Kerala Land Reforms Act 
of 1964. The preamble to the said 
Kerala Act says that the Act is intend- 
ed to bring in a comprehensive legisla- 
tion relating to land reforms in the 
State of Kerala. The Act does not pur- 
port to be one for amelioration of in- 
debtedness of tenants. Further, the 
Supreme Court has accepted the follow- 
ing reasoning given by the majority of 
the Full Bench of the Kerala High 
Court— 
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“Provisions for the fixation of fair 
rent have been in force throughout the 
State at least from 1964; and, in the 
Malabar area, from much earlier. For 
many years .past, seasons have been 
favourable and yields have been good, 
The price of agricultural produce have 
been high, while rents, even when pay- 
able in kind, are computed into money 
at rates much less than the prevailing 
prices, and it is notorious that cultiva- 
tors of land have been making big pro- 
fits even after paying rent. The mere 
fact that since 1957, the legislature has 
from time to time thought fit to stay 
proceedings for the recovery of arrears 
of rent is not enough to show that 
tenants were not in a position to pay 
rent, and there is nothing to show that 
the arréars of rent accrued due are any- 
thing more than what the landowner 
can reasonably ask for his share or the 
tenant can reasonably be expected to 
pay. There were statutes in force by 
which, on the payment of rent for one 
year or more, the entire arrears could 
be discharged, and it does not seem to 
us either a reasonable restriction on the 
rights of the landlords or something 
calculated to further the interests of 
the general public that persons who 
declined to take advantage of these 
statutes and would not pay when they 
could, should be absolved of the liabi- 
lity to pay their due debts”. 

7. It is for the above reasons the 
Supreme Court held that Section 73 of 
the Kerala Act cannot be taken to be a 
reasonable restriction under Art. 19 (5) 
of the Constitution and that the same 
is not also protected by Article 31-A. 
But the Tamil Nadu Act merely gives 
an option to the tenants to avail of the 
concession by paying the current dues 
within a specified period. This option 
has been given, as is clear from the 
Objects and Reasons given im the Act, to 
ameliorate the conditions of indebted- 
ness of tenants so as to enable them to 
fully concentrate on cultivation and in- 


crease production. The remission of 
outstanding arrears of rent, if the 
current rent is paid by the impugned 


Act has been done as part of a measure 
to ameliorate the conditions of agri- 
cultural indebtedness and it is the case 
of the State that but for the passing of 
the said Act there would have been 
large scale eviction of the cultivating 
tenants for non-payment of the arrears of 
rent leading to agraian unrest and con- 
sequent decrease in the agricultural 
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production. It is also the contention of 
the State that the impugned Tamil 
Nadu Act will come under the protec- 
tion of Article 31-A of the Constitution 
or in any event it will be saved under 
Article 31-C. 


8. There cannot be any dispute that 
the right of the landlords to collect the 
arrears of rent due to them from the 
tenants is affected by the provisions of 
the impugned Act. Therefore, unless 
those provisions could be justified as a 
reasonable restriction under Art. 19 (5) 
of the Constitution, the same cannot be 
held to be valid. As already stated, the 
provisions of the Act give an option to 
the tenant to pay the current rent if 
he is to have the benefit of all the 
arrears of rent outstanding getting wip- 
ed off. The Act does not wipe out the 
entire dues payable by the tenants com- 
pulsorily. The said concession or benefit 
given to the tenants of paying the 
current rent to have the © earlier 
arrears wiped out has been thought of 
by the Legislature in the interest of the 
general public to enable the cultivating 
tenants to spare themselves from the dis- 
tractions and expenditure involved in 
defending actions by the landlords for 
recovery of arrears of rent or for evic- 
tion in order that the maximum advan- 
tage might result to the State in the 
matter of production of food crops, 
Having regard to the said object which 
has been specified in the Objects and 
Reasons set out the provisions of the 
Act have to be taken to be a reason- 
able restriction on the right of the land- 
lords to recover the arrears of rent due 
to them or to evict the tenants for non- 
payment of rent. 


9. Similar provisions occur in Sec- 
tion 15 (1) of the Tamil Nadu Agricul- 
turists’ Relief Act, 1938 (Tamil Nadu Act 
IV of 1938), Section 55 (1) of the Tamil 
Nadu Estates (Abolition and Conversion 
into Ryotwari) Act, 1948 (Tamil Nadu 
Act XXVI of 1948), sub-section (2-A) (i) 
of Section 56 of the Tamil Nadu Inam 
Estates (Abolition and Conversion into 
Ryotwari) Act, 1963 (Tamil Nadu Act 26 
of 1963) and Section 41 (1) of the 
Tamil Nadu Minor Inams (Abolition and 
Conversion into Ryotwari) Act, 1963 
(Tamil Nadu Act 30 of 1963). The vali- 
dity of the provisions relating to remis- 
sion of rent in the Tamil Nadu Estates 
(Abolition and Conversion into Ryot- 
wari) Act, 1948 was upheld by this 
court in an unreported decision in Raja’ 
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Rao Suguna Kumaran v. State of Mad- 
ras, C. M. P. No. 7812 of 1950 etc. Jn 
upholding the provisions of the said 
Act, this court observed as follows— 
“Obviously he (counsel for the peti- 
tioners} could not say that the arrears 
so wiped out were being acquired by 
the Government. So far as I understand 
him, his contention evidently was that 
the Legislature was not competent to 
enact such a provision. This ground is 
not open to the learned counsel in view 
of the decision of the Federal Court in 
United Provinces v. Atiqua Begum, (1939) 
40 FLR Supp 65, in which a simi- 
lar provision was held to fall within 
the scope of Entry 21 in List TI of 
Schedule VII of the Government of 
India Act which included ‘land’, that is 
to say, rights in or over land, land 
tenure including the relation of land- 
lord and tenants, and the collection of 
rent. In that case the United Provinces 
Government directed to their landlords 
(sic) in view of the unprecedented fall 
in the prices of agricultural produce. 
This remission was declared by the 
High Court unauthorised and inopera- 
tive. So in 1938 the Legislature passed 
an Act, called the Regularisation of 
Remission Act which precluded any 
question as to the validity of the orders 
of remission being raised in courts. This 
Act was attacked as ultra vires of the 
Legislature and that it was not within 
the competence of the Provincial Legis- 
lature. It was held by the Federal 
Court that the impugned Act was a 
legislation with respect to the ‘collec- 
tion of rents’ within the meaning of 
Entry 21 List H, .........1. have no doubt 
that legislation with respect to the re- 
mission of rents is legislation with res- 
pect to a matter included in item 21.” 
10. The validity of a similar provi- 
sion in Section 56 (2-A) (i) of the Tamil 
Nadu Inam Estates (Abolition and Con- 
version into Ryotwari) Act, 1963, was 
questioned in Subbachariar v. State of 
Madras, (1967) 1 Mad LJ 206. This court 
upheld the provisions on the ground 
that the remission of rent was part of 
the agrarian reform and consequently 
the provisions enjoy the protection of 
31-A of the Constitution. It was 
also held that the provision was within 
the competence of the State Legislature 
falling under Entry 18 of List II, and 
the relevant observations of the Court 
are as follows— 
“How the field or legislation under 
Entry 18 of List I, covers relation of 
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landlord and tenant andthe collection of 
rents? There is no reason to limit the 
content of the Entry particularly the 
words ‘the collection of rents.’ It 
can well include remission of rents. It 
was observed by Gwyer C. J. in the 
Federal Court in Atiqua Begum’s case 
(1940) 3 FLJ (FC) 97: 1940 FCR 110: 
(1941) 1 Mad LJ Suppl 65, with reference 
to Entry 21 of the Provincial List 
corresponding to the present Entry 18, 
‘the general descriptive words in item 
No. 21, imclude ‘the collection of rents’ 
and if a provincial Legislature can 
legislate with respect to the collection 
of rent, it must also have power to 
legislate with respect to any limitation 
on the power of a landlord to collect 
rents, that is to say, with respect to the 
remission of rents as well as to their 
collection.’ Clearly the impugned provi- 
sion is within the legislative com- 
petence of the State and no question of 
colourable legislation can arise”. 

The above case went up in appeal to 
the Supreme Court and the Supreme 
Court upheld the provisions on the 
ground that they fall within the com- 
petence of the State Legislature. The 
Supreme Court observed— 


“It was next urged that the provi- 
sions in the impugned Acts reducing 
the liability of the tenants in the 
matter of payment of arrears of rent, 
whether decreed or not were beyond 
the legislative competence of the State. 
These arrears are either arrears of rent 
or debts due from § agriculturists. If 
they are treated as arrears of rent then 
the State legislature had legislative 
power to legislate in respect of the 
same under Entry 18 of List IJ of the 
VIIth Schedule. If they are considered 
as debts due from the agriculturists 
then the State Legislature had com- 
petence to legislate in respect of the 
same under Entry 30 of the same List”. 


11. In view of the above decision of 
the Supreme Court, the competence of 
the State Legislature to enact the im- 
pugned Tamil Nadu Act cannot at all 
be questioned. If the legislative com- 
petence cannot be questioned, then 
the only ground on which the validity 
of the Act could be questioned is that 
the benefits conferred on the tenants 
under Section 3 which certainly affects 
the landlord’s right to collect arrears of 
rent is not a reasonable restriction com- 
ing under Article 19 (5) of the Constitu- 
tion. 
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12. The provisions of the impugned 
Act provide ameliorative reliefs to the 
cultivating tenants with a view to en- 
able them to concentrate on agriculture 
without being distracted by the proceed- 
ings that are likely to be initiated by 
the landlords for eviction or for re- 
covery of arrears of rent from the 
tenants. It must be noted that under the 
impugned Act, the tenants do not get 
an automatic discharge of the arrears 
due by them. An option is given to 
them and if they want to claim the 
benefits of the Act, they are bound to 
pay a portion of the rent in arrears. 
Time is fixed for payment for the ex- 
ercise of the option. By exercising the 
option the burden of previous arrears 
gets discharged and thereafter the 
tenants will apply themselves earnestly 
in the cultivation of the lands and in- 
crease food production for the benefit 
of the public. Therefore, the impugned 
measure can be taken to be part of 
agrarian reform intended to better the 
conditions of agriculturists who work 
on the land and of lightening the bur- 
den on them of accumulated arrears of 
rent, for securing a common benefit of 
increased agricultural production. Hence 
the impugned provision must be taken 
to be a reasonable restriction under 
Article 19 (5). 


13. Though the State has also con- 
tended that in any event the impugned 
measure comes within the protection of 
Article 31-A based on the decision of 
the Supreme Court in K. W. Estate v., 
State of Madras, AIR 1971 SC 161, up- 
holding the decision of this court in 
Subbachariar v. State of Madras, (1967) 1 
Mad LJ 206 we are ofthe view that the 
later decision in Kunjukutty v. State of 
Kerala AIR 1972 SC 2097, dealing with 
the provisions of the Kerala Land Re- 
forms Act, 1964 seems to take a slightly 
different view. But it is not necessary 
for us to go into that question as we 
are clearly of the opinion that Arti- 
cle 31 (ce) which was introduced by the 
Constitution 25th Amendment Act, 1971, 
with effect from 20-3-1972, will clearly 
protect the impugned measure. Arti- 


. cle 31-C as amended says that no law 


giving effect to the policy of the State 
towards securing all or any of the 
principles laid down in Part IV shall be 
deemed to be void on the ground that it 
is inconsistent with or takes away or 
abridges any of the rights conferred by 
Article 14, Article 19 or Article 31 and 
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that no law containing a declaration 
that it is for giving effect to such policy 


Shall be called in question in any court 
on the ground that it does not give ef- 
fect to such policy. The proviso says 
that any law made by the State Legis- 
lature to have the protection of Arti- 
cle 31-C should have received the as- 
sent of the President. As already stated 
the impugned Act has received the as- 
sent of the President. Accerding to 
Article 39 (c) one of the Directive 
Principles of the State policy is to see 
that the operation of economic system 
does not result in the concentration of 
wealth and means of production to the 
common detriment. If for non-payment 
of arrears of rent the tenants are to be 
evicted from the lands and the lands 
revert to the landlords it will result in 
the concentration of the lands which 
are the means of production with the 
landlords and this will lead to the loss 
of production in agricultural produce 
which will be to the common detriment. 


14. One additional point raised in 
W. P. 1135 amd 1802 of 1973 is that the 
tenants in those cases are raising cash 
crops such as plantain and sugarcane 
and that by raising such crops they 
have ceased to be covered by the pro- 
visions of the Cultivating Tenants Pro- 
tection Act and therefore any arrears 
of rent due by them cannot be taken to 
be covered by the provisions ‘of the im- 
pugned Act. It is true, Section 15 of the 
Cultivating Tenants (Payment of Fair 
Rent) Act, 1956. says that persons rais- 
ing cash crops such as sugarcane, plan- 
tain or betel vines will not be entitled 
to the benefits of that Act. That will 
only mean that by raising cash crops 
they have ceased to be covered by that 
Act. The exemption provided under. 
that Act is only for the purpose of that 
Act, and that will not enable the land- 
lords to claim that the tenants are not 
cultivating tenants and therefore they 
are not entitled to the benefits of the 
impugned Act, 


15. In the result, we uphold the 
validity of the Act and dismiss the 
writ petitions. There will, however, be 
mo order as to costs. 


Petitions dismissed, 
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G. Ramasubbu Pillai and others, Peti- 
tioners v. Government of India and 
others, Respondents. 

Writ Petns. Nos. 197 to 202 etc. of 1978, 
D/- 30-1-1979. 

Constitution of India, Article 226 — 
Natural Justice — Principles of — Apply 


to administrative orders —- Freedom 
Fighters’ Pension Scheme (1972) — Can- 
cellation of grant of pension — Must be 


preceded by proper show cause notice 
and consideration of the grantees repre- 
sentation even though the scheme may be 


ex gratia. (Freedom Fighters’ Pension 
Scheme (1972)). (Paras 10, 11, 12) 
Cases Referred : Chronological Paras 
AIR 1978 SC 851 10 
AIR 1973 SC 205 — 10 
(1973) 3 SCR 22: ATR 1973 SC 389 10 
AIR 1970 SC 150 10 


(1969) 2 Ch 149: (1969) 1 All ER 904, 
Schmidt v. Secy. of State for Home 


Affairs 10 
AIR 1968 SC 718 10 
AIR 1967 Sc 1269 10 


C. R. Pattabhiraman for M. Kalyana- 
sundaram and §. N. Gopalakrishnan, for 
Petitioners; U. N. R. Rao and N. R. Chan- 
dran for Govt. Pleader, for Respondents. 


ORDER :— As the point involved in all 
the above writ petitions is the same, they 
are dealt with together. The facts involv- 
ed in all the matters are also substantial- 
ly the same and as such it is sufficient to 
deal with the facts in the first case, ie, 
W. P. No. 197 of 1978. 


2. The first respondent herein had 
proposed a scheme for rehabilitation of 
those persons who participated in the 
National Freedom Struggle and sacrificed 
the prospects of all livelihood and who 
were actually without any means of sus- 
tenance. The said scheme formulated by 
the Government of India is known as the 
Freedom Fighters’ Pension Scheme of 
1972. The said Scheme laid down the 
class of such freedom fighters who will 
be covered by the Scheme and also pre- 
scribed certain conditions and procedure 
for the applications to be made and for 
the grant of pension thereunder. For a 
person to become eligible for the grant 
of pension under the said scheme, he 
should have suffered imprisonment of 
not less than six months prior to 15-8- 
1947 the date on which the country at- 


tained Independence. A person claiming 
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the benefit of pension under the scheme 
has to produce the records of the jail or 
the criminal Courts ‘to prove that he has 
in fact suffered imprisonment during the 
relevant period. But if such records are 
not available, a certificate from a co- 
prisoner who is either a sitting M.L.A. 
or M.P. or former M.L.A. or M.P. has to 
be produced in evidence of such impri- 
sonment. . 


3. All the petitioners herein applied 
for the grant of pension under the said 
scheme on production of co-prisoner’s 
certificate as required under the scheme. 
Their applications were considered and 
pension under the said Scheme was ac- 
tually sanctioned by the President of 
India for life on various dates in 1972 
and they were being paid pension from 
the date of sanction by the President of 
India. All on a sudden, without any prior 


notice the petitioners received a commu-. 


nication, dated 30-11-1976 from the Gov- 
ernment of India, the first respondent 
herein, stating that the pension given to 
them may be treated as cancelled and 
that the amounts already paid to them 
as pension will be recovered by taking 
necessary action by the State Govern- 
ment. Subsequently, proceedings under 
the Revenue Recovery Act have been 
initiated against the petitioners for re- 
covery of the amounts of pension paid 
to them before the said order of cancel- 
lation of pension was issued. It is at that 
stage the petitioners have come before 
this Court seeking the issue of a writ of 
certiorari from this Court to quash the 
order of the first respondent dated 30-11- 
1976 under which the pension granted to 
the petitioners and others had been can- 
celled and a direction has been given to 
the State Government to recover the 
pension already paid by taking necessary 
action. 


4. The contentions advanced on behalf 
of the petitioners are twofold. One is 
that the pension to freedom fighters hav- 
ing been sanctioned in pursuance of the 
provisions of the Freedom Fighters’ Pen- 
sion Scheme of 1972 after scrutiny and 
local enquiry as regards the factum of 
the petitioners suffering an imprisonment 
for a period of six months, there is no 
question of the first respondent going 
back on the findings given at that stage 
and withdrawing the pension earher 
granted. The second point urged is that 
in any event, the impugned order, dated 
30-11-1976 cancelling the pension granted 
to the petitioners and directing recovery 
of the amounts already paid is clearly 
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violative of the principles of natural jus- 
tice, in that all the petitioners herein 
have in fact been condemned unheard 
and that no show-cause notices have 
been given to them before the benefit of 
pension granted to them is withdrawn. 


5 As against these contentions, the 
learned Central Government Standing 
Counsel, Mr. U. N. R. Rao, appearing for 
the first respondent contends that the 
conferment of benefit under the Scheme 
to the petitioners is purely ex gratia and, 
therefore, the first respondent is entitled 
to withdraw the benefit at any time it 
likes if they felt that the petitioners had 
been wrongly granted the benefit under 
the Scheme, and that the grant of pension 
to all of them was only provisional sub- 
ject to cancellation on further scrutiny 
of materials. It is next pointed out by 
fhe learned counsel for the first respond- 
ent that the impugned order is only ad- 
ministrative in nature and, therefore, 
there is no question of following the 
principles of natural justice before pas- 
Sing the same. 


6. In this case to appreciate the rival 
contentions the provisions of the Free- 
dom Fighters’ Pension Scheme, 1972 un- 
der which the petitioners have been 
granted pension have to be looked into. 
The said Scheme came into force on 15th 
August, 1972. That Scheme provided for 
the grant of pension to living freedom 
fighters, their families if they are no 
more alive, and to the families of mar- 
tyrs. The minimum pension under the 
scheme is Rs. 200/- per month if the free- 
dom fighter is alive. In the case of fami- 
lies, it will vary from Rs. 100/- to 
Rs. 200/- per month, but not more than 
one member of the family can be grant- 
ed pension under the said Scheme. That 
Scheme also covers persons who took part 
in the freedom struggle in the former 
French and Portuguese territories in 
India and also the persons who partici- 
pated in the INA movement and in the 
Independence League. For eligibility of 
this pension under the Scheme, a person 
should have suffered a minimum impri- 
sonment of six months in the mainland 
jails before Independence. However, ex- 
INA or Ex-Military personnel will be eli- 
gible for pension if the imprisonment or 
detention suffered by them was outside 
India. For the purpose of determining the 
minimum period of imprisonment of six 
months, the broken periods of imprison- 
ment will have to be totalled up and 
counted as one. The procedure for claim- 
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ing the benefit under the Scheme is also 
set out therein. As per the procedure set 
out, an applicant should furnish the fol- 
lowing documents along with his appli- 


cation. (1) Certificates from the concerned 


jail authorities, District Magistrates or 
the State Government to the effect that 
the applicant has suffered imprisonment 
as required under the Scheme; (2) In 
case of non-availability of such certifi- 
cates, co-prisoner certificate from a sit- 
ting M.P. or M.L.A. or from an Ex-M.P. 
or an Ex-M.L.A. specifying the jail pe- 
riod. (3) In the case of person remaining 
underground or Ex-INA person, a differ- 
ent certificate is required, On production 
of such certificates along with the appli- 
cations, the applications will be scruti- 
nised by the Government and sanction 
will be issued if the applications are 
found to be in order and the applicants 
are found to be entitled to the benefit of 
the Scheme. The Scheme also deals with 
the mode of payment and duration ete. 


T. The petitioners in all these cases 
applied for pension under the said 
Scheme and they produced along with 
their applications certificates from their 
co-prisoners, After scrutiny of the peti- 
tioners’ applications and co-prisoner cer- 
tificates produced by them, the pension 
has been sanctioned to them after 
August 15, 1972. Subsequently by the 
impugned order, the first respondent has 
chosen to cancel the order granting pen- 
Sion and to direct the State Government 
to recover the pension amounts already 
paid to the petitioners. No reason for 
cancellation has been given in the im- 
pugned order and it merely says that 
in view of the State Governments re- 
commendation the pension already grant- 
ed to the petitioners will stand cancelled. 
The impugned order does not indicate as 
to what is the nature of the recommend- 
ation of the State Government and what 
are the reasons for cancelling the pension 
which had already been granted to the 
petitioners. However, in the counter-affi- 
davit filed on behalf of the respondents, 
it has been stated that the co-prisoner 
certificates produced by the pensioners 
along with their applications are found 
to be false and that apart from those 
false certificates there is no material or 
record to indicate that the petitioners 
were in fact in jail for a period of six 
months as contemplated by the Scheme. 


' Though the first respondent has set out 


the grounds for cancellation of the pen- 
sion granted: to the petitioners in the 


counter-affidavit the petitioners were not- 
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told as to what are the materials on 
which the respondents came to the con- 
clusion that the co-prisoner certificates 
given by them were false or that the pe- 
titioners were not in jail for the required 
period of six months. In these circum- 
stances, the petitioners complain that the 
impugned order is vitiated for the two 
reasons set out above, 


8. There cannot be any doubt that the 
grant of pension under the said scheme 
is not statutory. Though the petitioners 
have alleged in the affidavits filedin sup- 
port of their writ petitions that the 
grant of pension is statutory, in fact no 
statutory basis has been suggested and 
no statute has been referred to by the 
learned counsel for the petitioners as 
forming the basis for the grant of pen- 
sion in these cases. Therefore, the Court 
has necessarily to proceed on the basis 
that it is a non-statutory Scheme under 
which the petitioners have been granted 
pension. Learned counsel for the respon- 
dents would say that the grant of pen- 
sion is not only non-statutory, but pure- 
ly ex gratia and, therefore, the peti- 
tioners cannot claim a right to get the 
pension especially when the Scheme it- 
self contemplates the payment of pension 
being provisional subject to verification 
of the fact whether the petitioners have 
in fact suffered imprisonment for the 
relevant period. A perusal of the provi- 
sions of the Scheme indicates that the 
pension is sanctioned under the Scheme 
on scrutiny of the applications and the 
certificates produced by the petitioners. 
In these cases, the petitioners were 
granted pension only after scrutiny of 
the applications and co-prisoner certifi- 
cates produced by them. Though the pay- 
ment of pension is referred to as provi- 
sional, the Scheme does not set out the 
circumstances under which the pension 
could be cancelled. But the actual orders 
of sanction of pension by the President 
clearly retain the power of cancellation 
if it is found that the petitioners are not 
entitled to the grant of pension under 
the Scheme on a further enquiry and 
scrutiny of the records. Therefore, the 
actual orders granting pension to the pe- 
titioners and others under the sad 
Scheme’ actually contain a power of re- 
vocation or cancellation. 


9. The question then is whether the 
power of cancellation referred to in the 
orders sanctioning the pension has pro- 
perly been invoked. It is in this connec- 
tion,’ the contention advanced by the 
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learned counsel for the respondents that 
the order of cancellation, which has been 
impugned in these writ petitions, is an 
administrative order and, therefore, the 
first respondent need not follow the prin- 
ciples of natural justice, has to be con- 
sidered. 


10. Mr, Pattabiraman, learned counsel 
for the petitioners contends that the dis- 
tinction between an administrative order 
and a quasi-judicial order no longer 
exists with reference to the requirement 
or necessity to follow the principles of 
natural justice and that in fact with re- 
ference to the application of the princi- 
ples of natural justice, the judicial opi- 
nion is uniform that there is practically 
no difference as on date between the ad- 
ministrative orders and quasi-judicial or- 
ders. Learned counsel in support of his 
submission that even in respect of ad- 
ministrative orders, the principles of na- 
tural justice have to be followed if the 
order is likely to affect the interests of 
the person concerned, referred to the va- 
rious decisions of the Supreme Court. 
After considering the observations of the 
Supreme Court in the said decisions, 
I am clearly of the view that even 
treating the impugned order as an ad- 
ministrative order, the principles of na- 
tural justice should have been followed, 
In Union of India v. Anglo Afghan Agen- 
cies (AIR 1968 SC 718), dealing with the 
provisions of the Export Promotion 
Scheme for woollen textiles and woollen 
goods promulgated by Central Govern- 
ment, the Supreme Court, after holding 
the Scheme to be non-statutory, ex- 
pressed its view that the Court can grant 
relief to the person affected even though 
the relief is based on a non-statutory 
Scheme. In A. K. Kraipak v. Union of 
India (AIR 1970 SC 150), the Supreme 
Court had specifically pointed out that 
even an administrative authority is bound 
to follow the rules of natural justice. In 
that case, the Supreme Court pointed out 
that the dividing line between an admin- 
istrative order and a quasi-judicial order 
is quite thin and is being gradually 
obliterated and that the concept of rule 
of law would lose its vitiality if the ad- 
ministrative authorities are not charged 
with the duty of discharging their func- 
tions in a fair and just manner. In 
Keshav Mills Ltd. vy. Union of 
India ((1973) 3 SCR 22) the Supreme 
Court observed that the concept of 
natural justice cannot be put into 
a strait jacket, that it is futile to 
look for definitions or standards of na- 
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tural justice, that the only essential point 
that has to be kept in mind in all cases 
is that the person concerned should have 
a reasonable opportunity of present- 
ing his case and that the- admin- 
istrative authority concerned should 
act fairly, impartially and reason- 
ably. In D. F. O, South Kheri v. 
Ram Sanehi (AIR 1973 SC 205) it was 
pointed out that an administrative order 
affecting the rights of a party has to be 
made in a manner consonant with the 
rules of natural justice. In that case, a 
contract awarded to a forest contractor 
by the Forest Officer was cancelled by a 
higher authority without any notice. 
When a complaint of violation of the 
principles of natural justice was made, 
the Supreme Court held that the cancel- 
lation order is in violation of the prin- 
ciples of natural justice. The Supreme 
Court referred to the arguments ad- 
vanced on behalf of the State that the 
order of cancellation of the contract was 
an administrative order and, therefore, 
the principles of natural justice need not 
be followed. Rejecting that contention, 
the Supreme Court observed: 


"Granting that the order was admin- 


istrative and not quasi-judicial, the or- 


der had still to be made in a manner 
consonant with the rules of natural jus- 
tice when it affected the respondent’s 
rights to property. This Court inthe case 
of State of Orissa vy, Dr. (Miss) Binapani 
Dei (AIR 1967 SC 1269) held in dealing 
with an administrative order that “the 
rule that a party to whose prejudice the 
order is intended to be passed is entitled 
to a hearing applied alike to judicial tri- 
bunals and bodies of persons invested 
with authority to adjudicate upon 
matters involving civil consequences. It 
is one of the fundamental rules of our 
constitutional set-up that every citizen is 
protected against exercise of arbitrary 
authority by the State or its officers, 
The Divisional Forest Officer in the pre- 
sent case set aside the proceeding of a 
subordinate authority and passed an or- 
der which involved the respondent in 
considerable loss. The order involved 
civil consequences. Without considering 
whether the order of the Divisional 
Forest Officer was vitiated because of ir- 
relevant considerations, the order must 
be set aside on the simple ground that 
it was passed contrary to the basic rules . 
of natural justice.” 


In a recent decision in Mohinder Singh 
v Chief Election Commr., (AIR 1978 SC 
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851), the matter has been put beyond any 
doubt. In that case, it has been stated as 
follows :— 


“The dichotomy between administrative 

and quasi-judicial functions vis-a-vis the 
doctrine of natural justice is presumably 
obsolescent after Kraipak (1970) 1 SCR 
457: (AIR 1970 SC 150) in India and 
Schmidt (1969) 2 Ch 149 in England. The 
aim of the rules of natural justice is to 
secure justice or to put it negatively to 
prevent miscarriage of justice. These 
rules can operate only in areas not co- 
vered by any law validly made. In other 
words they do not supplant the law of 
the land but supplement it (P. 468): (of 
SCR): (at Page 156 of ATR).” 
Dealing with the recent and fresh think- 
ing on the subject of principles of na- 
tural justice, the Court observed that 
though natural justice involves the ir- 
ritating inconvenience for men in autho- 
rity, of having to hear both sides, since 
notice and opportunity are its very 
marrow and this principle is so integral 
to good government, the onus is on him 
who urges exclusion to make out why. 
Their Lordships of the Supreme Court 
also referred the following observation of 
Lord Denning in an earlier case: 


“Justice must be rooted in confidence; 
and confidence is destroyed when right- 
minded people go away thinking ‘the 
judge was biased’.” Justice must be felt 
to be just by the community if democra- 
tic legality is to animate the rule of law. 
And if the invisible audience sees a 
man’s case disposed of unheard, a chorus 
of ‘no-confidence’ will be heard to say, 
‘that man had no chance to defend his 
stance’,” 


11, The above decisions of the Sup- 
reme Court clearly lay down that even 
administrative tribunals are bound to 
follow the principles of natural justice 
if the ultimate order to be passed by 
them is likely to affect the property and 
personal rights of the individuals. In 
this case, rightly or wrongly, a benefit 
has been conferred on the petitioners 
under the said Pension Scheme. On the 
basis of the materials produced by them, 
the petitioners were able to satisfy the 
authorities in the first instance that they 
are entitled to the benefit of the Scheme, 
and it is only after such satisfaction, they 
got the benefit of the scheme. Before the 
pension so granted to the petitioners un- 
der the Scheme is withdrawn, the peti- 
tioners are entitled to know as to what 
are the grounds on the basis of which the 
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pension is sought to be cancelled and the 
benefit given to them earlier is being 
withdrawn, and they are also entitled to 
be put on notice of the materials on the 
basis of which the pension earlier grant- 
ed to them is being withdrawn. They are 
also entitled to make their representa- 
tions: In this case, admittedly, no notice 
has been given to the petitioners prior 
to the impugned order of cancellation 
and the petitioners were not even made 
aware of the reasons why the pensions 
given to them are being withdrawn. Ad-, 
mittedly, the petitioners are in receipt of 
the benefit under the Scheme and before 
that benefit is withdrawn, they must be 
given notice of the intention to with- 
draw the same and they must also be 
given an opportunity to put forward 
their objections before the proposed with- 
drawal of the benefit is given effect to. 
since no show-cause notice has been issu- 
ed to the petitioners and the petitioners 
are not aware of the basis on which the 
first respondent has proceeded to cancel 
the pension, the order of cancellation is 
violative of the principles of natural jus- 
tice. Those rules clearly require that the 
petitioners should be given show-cause 
notice and their objections should be 
heard before a decision to cancel the 
pension already granted is taken by the 
first respondent. As a matter of fact, 
from the records produced by the learn- 
ed Senior Central Government Standing 
Counsel, it appears that since 1976 show- 
cause notices are uniformly given to 
persons whose pensions are sought to be 
withdrawn and in the said show-cause 
notices reasons for such cancellation 
have been set out in detail and the per- 
sons concerned are being given opportu- 
nity to make their representations. There 
is no reason as to why such show-cause 
notices have not been given. to the peti- 
tioners in this case. I, therefore, feel that 
the impugned order is defective, in thai, 
the cancellation of the pension granted 
to the petitioners had been made with- 
out any prior notice to the petitioners 
and without giving any opportunity to 
them to put forward their objections for 
such withdrawal or cancellation of the 
pension, 


12. Learned counsel for the respon- 
dents submits that the pension granted 
to the petitioners being an ex gratia pay- 
ment, it can be withdrawn at any time. 
But so long as the payment of pension 
is in pursuance of the provisions of a 
Scheme, the cancellation cannot be arbi- 
trary and without reference to the pro- 
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visions of the Scheme. Even if the pen- 
sion granted to the petitioners under the 
scheme is taken to be ex gratia, still the 
first respondent is under duty to give 
notice to the petitioners and consider 
their representations ‘before the benefit 
granted to them even it be ex gratia, is 
withdrawn. In fact in a case arising ouf 
of refusal of a pension to a Canadian 
Police Officer obliged to resign, the Court 
held that the power to refuse pension 
could be validly exercised only after a 
fair hearing of the party adversely af- 
fected. Dealing with a case of ex gratia 
payment, Wade in his Administrative 
Law, Fourth Edition, at page 540 points 
out that even in cases of ex gratia pay- 
ments, certiorari will lie to quash a deci- 
sion of the Board refusing ex gratia pay~ 
ments if such a decision is not in accord- 
ance with the rules. It is thus clear that 
even if the payment of pension is con- 
sidered to be ex gratia, still the authority, 
before it stops ex gratia payments al- 
ready sanctioned or recovers the amounts 
paid earlier as ex gratia, must give no- 
tice to the persons affected and consider 
their representations. In any view of the 
matter, the first respondent cannot avoid 
following the basic principles of natural 
justice before the benefits conferred on 
the petitioners are withdrawn. The im- 
pugned orders in so far as they have 
been passed without following the princi- 
ples of natural justice, should be held to 
be bad. The writ petitions are therefore, 
allowed and the impugned orders, so far 
as they relate to the petitioners, are set 
aside. The first respondent is, however, 
at liberty to issue show-cause notices to 
each of the petitioners and hear the peti- 
tioners’ representations before taking de- 
cision to cancel the pension granted to 
them earlier and seeking recovery of the 
amounts already paid. No costs. 

Petitions allowed, 
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ISMAIL, J. 
Renown Biscuit Co., Bombay, Petitioner 
v. Kamalanathan, Respondent. 
C.R.P. No. 1348 of 1977, D/- 25-1-1979.* 


(A) Civil P. C. (1908), Ss. 20, 115 — 
Choice of forum — Agreement between 
parties to refer dispute to particular Court 
—Suit entertained by another Court which 


*(Against order of Dist. Munsif, Coimba- 
tore, D/- 21-3-1977. 
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was not specified, as part of cause of ac- 
tion arose in its territorial jurisdiction — 
No failure of justice occasioned — High 
Court can refuse to interfere. 


What is involved in the present case is 
not the total want of jurisdiction on the 
part of the Court of the District Munsiff, 
Coimbatore, But for the contract entered 
into between the parties vesting jurisdic- 
tion in Courts at Bombay to entertain 
any dispute between them, the District 
Munsiff, Coimbatore, will have jurisdic- 
tion since a part of the cause of action 
arose within his jurisdiction. In such con- 
text, when the plaintiff is to be compel- 
led to file a suit in the Court at Bombay, 
it is not because that the Court in Coim- 
batore did not have jurisdiction in law, 
but parties having entered into a contract 
between them, they are compelled to 
stick to the terms of the contract. There- 
fore if the District Munsiff Coimbatore 
entertains and disposes of the suit, it 
will only be an irregular exercise of 
jurisdiction and resultant decree will not 
be a nullity. In such a situation, when 
the matter is brought before High Court, 
under S. 115, it has a discretion not to 
interfere with the order complained of, 
unless if the order is allowed to stand 
it would occasion failure of justice or 
cause irreparable injury to the party 
against whom it was made. AIR 1975 Guj 
72 and AIR 1975 Mad 103, Rel. on. 


(Para 3) 
(E) Civil P. C. (1908), S. 21 — Objection 
to territorial jurisdiction — Aggrieved 


party must establish that entertainment 
of the suit by the Court has caused failure 


of justice, (Para 4) 
Cases Referred: Chronological Paras 
ATR 1975 Guj 72 2 
AIR 1975 Mad 103 3 


K, Chandra Mouli, for Petitioner; V. V, 
Lakshminarayanan, for Respondent. 


ORDER:— The defendant in O. S. No. 
1317 of 1975 on the file of the Court of 
the District Munsif, Coimbatore, is the 
petitioner herein. The suit was filed by 
the respondent herein for recovery of a 
sum of Rs. 2,500 on the basis of the ap- 
pointment of the plaintiff-respondent ag 
the sole selling distributor for the bis- 
cuits manufactured by the petitioner in 
the Districts of Coimbatore and Nilgiris 
on 5-7-1961, and on account of the trans- 
actions that took place between the par- 
ties, the plaintiffi-respondent claiming to 
be entitled to the amount in question. The 
petitioner raised a preliminary objection 
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to the jurisdiction of the Court of the 
District Munsif, Coimbatore. The peti- 
tioner’s case was that Cl. 13 of the agree- 
ment entered into between the parties 
contemplated the courts situate in the 
City of Bombay alone having jurisdiction 
to entertain any dispute between the 
parties. The existence of such a Clause 
in the agreement is not disputed. Equally, 
as part of the cause of action arose with- 
in the Court of the District Munsif, Coim- 
batore, there is no dispute that that court 
has jurisdiction. In view of this, the peti- 
tioner’s case is that notwithstanding the 
fact that in law the Court in Coimbatore 
has jurisdiction, in view of the agreement 
entered into between the parties the re- 
spondent should have filed the suit_ only 
in the court in Bombay, and, therefore, 
the Court in Coimbatore did not have 
jurisdiction to entertain the suit in ques- 
tion. The learned District -Munsif held 
that he had jurisdiction to entertain the 
suit, therefore, decided the question of 
jurisdiction in favour of the respondent 
herein. It is this order which is sought 
to be revised in the present petition. 


2. There is no controversy on the fol- 
lowing facts: (1) The Court in Bombay 
has jurisdiction, because the petitioner- 
defendant resides in Bombay. (2) The 
Court in Coimbatore has jurisdiction be- 
cause a part of the cause of action arose 
there. (3) The parties, in Clause 13 of the 
agreement entered into between them, 
have agreed that no Court other than the 
Courts in the City of Bombay shall have 
jurisdiction to decide any dispute that 
may be arising between the parties. In 
such a context, the general rule is no 
doubt that the plaintiff-respondent will 
have to file the suit in the Court in Bom- 
bay. However, the Gujarat High Court 
in M/s. Snehalkumar Sarabhai v. M/s. 
Economic Transport Organisation (AIR 
1975 Guj 72) had struck a new path. In 
pe 3 of the judgment, it was stated 
that, 


“While parties can lawfully enter into 
an agreement to restrict a dispute to a 
particular court having jurisdiction, that 
stipulation though valid cannot take 
away the jurisdiction of the court which 
admittedly has jurisdiction. The ouster 
clause can operate as estoppel against the 
parties to the contract. It cannot tie the 
hands of the Court and denude it of the 
power to do justice. It is no doubt true 
that ordinarily Courts would respect the 
agreement between the parties which is 


born out of the meeting of their minds 
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and out of considerations of convenience. 
But the Courts are not obliged to do so 
in every case. In a case like the present 
where the claim is Rs. 1,207.92 to oblige 
the plaintiff to go to Calcutta merely for 
the pleasure of respecting the stipulation 
embedded in the contract between the 
parties is to deny justice. A new approach 
to this question deserves to be made for 
the ouster clause is calculated to operate 
as an engine of oppression and as a 
means to deféat the ends of justice for 
in a case like the present it would be 
oppressive to drive the plaintiff all the 
way to Calcutta to recover a small sum 
of Rs. 1,208. The costs of travelling and 
litigation will far exceed the stakes in- 


volved, and even a rightful claimant 
would be obliged to abandon his claim 
rather than incur greater expenditure 


than the sum involved in order to seek 
redress. In this backdrop the question 
assumes importance whether the stipula- 
tion to confine the jurisdiction in one of 
the Courts robs the excluded Court of 
its power to try the suit. Now such a sti- 
pulation may be legal and binding to 
parties. That, however, does not mean 
that it divests the court of its jurisdic- 
tion. The plaintiff cannot insist that a 
Court other than the stipulated court 
should try the suit. But the Court on its 
part is not bound by the sfipulation. The 
stipulation can be ignored by the exclud- 
ed Court which otherwise possesses juris- 
diction if it is considered to be oppres- 
sive having regard to the surrounding 
circumstances including the stakes in- 
volved.” 


It is this judgment of the Gujarat High 
Court that was followed by the learned 
District Munsif in the present case. As 
soon as this judgment was cited, I asked 
the learned counsel for the petitioner to 
bring to my notice any authority or prin- 
ciples which will render the decision of 
the Gujarat High Court erroneous. The 
learned counsel, even after taking an ad- 
journment was not able to bring to my 
notice any authority or principle to that 
effect. All that he contends is that the 
Courts have held that when the parties 
so agreed to oust the jurisdiction of one 
Court which has got jurisdiction in law 
and vests the jurisdiction in another 
Court, which also has jurisdiction, then 
the parties must go to that Court only. 
But that is not a principle which can be 
said to render the new approach refer- 
red to by the Gujarat High Court errone- 
ous. If every new approach has to be 
frowned upon solely on the ground that 
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it is new, there will be neither growth 
nor progress. Under the circumstances, 
in the absence of anything directly con- 
trary to the decision of the Gujarat High 
Court, I do not see any justification for 
not following it. 


3. The matter could be looked at from 
another point of view also. What is in- 
volved in the present case is not the total 
want of jurisdiction on the part of the 
Court of the District Munsif, Coimbatore. 
But for the contract entered into þe- 
tween the parties, there is no dispute 
that under the Code of Civil Procedure, 
the learned District Munsif, Coimbatore, 
will have jurisdiction since a part of the 
cause of action arose within his jurisdic- 
tion. In such a context, when the plan- 
tiff is to be compelled to file a suit in the 
court of Bombay, it is not because that 
the Court in Coimbatore did not have 
jurisdiction in law, but the parties hav- 
ing entered into a contract between them, 
they are compelled to stick to the terms 
of the contract. As pointed out by a 
Bench of this Court in M/s. Nanak Chand 
Shadurain v. Tinnevelly Tuticorin Elec- 
tric Supply Co. Ltd. (ATR 1975 Mad 103) 


“A marked distinction exists between 
cases in which Courts lack jurisdiction 
to try the cases and where jurisdiction 


is irregularly *exercised by courts. In the 
former case the Court ought not to have 
entered upon trial of the suit; in the 
latter it could have avoided trial, but 
necessarily not. Competency of a Court 
to try an action goes to the root of the 
matter and when such competence is not 
found, it has no jurisdiction at all to try 
the case. But objection based on jurisdic- 
tion is a matter which parties could 
waive and it is in this sense if such juris- 
diction is exercised by Courts, it does not 
go to the core of it so as to make the re- 
sultant judgment a nullity. Equally well 
settled is the proposition that where 
there are two or more competent Courts 
which can entertain a suit consequent 
upon a part of the cause of action having 
arisen within the jurisdiction of each of 
these Courts, parties to the concerned 
transaction can contract to vest jurisdic- 
tion in one of such courts to try disputes 
which might arise as between them- 
selves. If such a contract is clear, un- 
ambiguous, not vague and explicit, it is 
not hit by S. 28 of the Contract Act. This 
should not be understood as parties con- 
tracting against statute. But this is one 
of many series of contracts available in 
mercantile practice and forged in the 
name of commercial expediency.” 
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Thus, it will be seen that even if the 
learned District Munsif of Coimbatore 
entertains and disposes ofthe suit, it will 
only be an irregular exercise of jurisdic- 
tion and the resultant decree will not 
be a nullity. In such a situation, when 
the matter is brought before this Court, 
under S., 115 of Civil P. C., this Court 
has a discretion not to interfere with the 
order complained of, unless, if the order 
is allowed to stand it would occasion 
failure of justice or cause irreparable 
injury to the party against whom it was 
made. In this particular case, having re- 
gard to the stake involved and the dist- 
ance between Coimbatore and Bombay, 
it will be causing failure of justice if the 
plaintiff is driven te go to Bombay for 
the purpose of instituting the suit for 
the recovery of this small amount. There- 
fore, even if the decision of the Gujarat 
High Court is not correct, and, therefore, 
the learned District Munsif is wrong in 
holding that he had jurisdiction to try 
the suit, yet I am not bound to interfere 
with that conclusion in exercise of the 
Pon T of this court under S, 115 of Civil 
Ta 


4. There is another aspect of the mat- 
ter which also can be taken note of. S. 21 
of Civil P. C. states: 


“No objection as to the place of suing 
shall be allowed by any Appellate or Re- 
visional Court unless such objection was 
taken in the Court of the first instance 
at the earliest possible opportunity and 
in all cases where issues are settled at 
or before such settlement, and unless 
there has been a consequent failure of 
justice.” 


It is true that in this case the objection 
has been taken by the petitioner at the 
earliest possible opportunity, and yet 
what has to be established under S. 21 (1) 
of Civil P. C. is that entertainment of 
the suit by the learned District Munsif, 
Coimbatore, has caused failure of justice. 
I am unable to hold that on the facts of 
this case, for the reasons already men- 
tioned, there has been a failure of justice 
by the learned District Munsif holding 
that he had jurisdiction to entertain and 
try the suit. For all these reasons, the 
civil revision petition fails and is dismis- 
sed. There will be no order as to costs, 


Revision dismissed, 
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RAMANUJAM, J. 


Neelavarna Iyer and others, Petitioners 
v. Srinivasa Iyer, Respondent. 


C. R. P. Nos, 1492 etc. of 1975, 
19-1-1979.* 


T. N. Estates (Abolition 
version into Ryotwari) Act (26 of 
1948), Sections 54-F and 64-C — Tri- 
bunal paying compensation money to ‘A’ 
after enquiry — Civil Court upholding 
B's entitlement to it — Tribunal could not 
call back the amount from ‘A’ either 
u/s. 54-F or S. 144, Civil P. C. (Civil P, 
C. (1908), S. 144). 


The Tribunal formed under the above 
T. N. Act has no power to review its 
earlier order and subject to provisions for 
appeal and revision it becomes final 
under Section 64-C of the Act. There- 
fore, where after a proper enquiry as 
provided for under the Act the Tribunal 
paid the compensation money to ‘A’ and 
the order had reached finality, the Tri- 
bunal would be powerless to direct ‘A’ 
to redeposit correcting its earlier 
order in the light of the Civil Court’s 
finding that B was entitled to the money 
and not A. §. 54-F providing for recal- 
ling money paid to wrong person should 
be construed as being subject to the other 
provisions and the scheme of the Act. 
It might apply to payments made by the 
Government and authorities other than 
the Tribunal. S. 144, Civil P. C. too could 
not enable the Tribunal to act in the case. 
(1960) 1 Mad LJ 415 and (1970) 1 Mad LJ 
606, Foll. (Paras 5, 7 & 8) 
Cases Referred: Chronological Paras 


(1970) 1 Mad LJ 606 5 
(1960) 1 Mad LJ 415 4,5 


V. Krishnan, for Petitioners; N. Venu- 
gopal Nayagar and K. Alagiriswami, for 
Respondent, 


ORDER:— One Thiruvenkatathammal 
was possessed of certain inam villages as 
life estate holder which were taken over 
under the Tamil Nadu Estates (Abolition 
and Conversion into Ryotwari) Act 1948. 
In respect of those inam villages, advance 
compensation had beén deposited by the 
State Government under Section 41 of 
the Act with the Estates Abolition Tri- 
bunal, Madurai. On a claim made by 
the respondent who is the same in all 


D/- 


and Con- 





*Against Order of Dist Judge, Madurai in 
O. P., Nos. 13 etc. of 1972. 
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these petitions, the amounts were paid 
out to him by the Tribunal after due 
enquiry under S. 53. The claim before 
the Tribunal by the respondent was that 
he is entitled to compensation on the 
basis of a settlement deed executed by 
the service inam holder, Thiruver.<ata- 
thammal. 


2. Thereafter disputes arose between 
the respondent and the petitioner herein 
as to who is entitled to succeed to the 
estate held by Thiruvenkatathammal. 
The petitioner claimed that wunder the 
Will of Thiruvenkatathammal, he is en- 
titled to succeed to her estate and that 
the respondent cannot claim any interest 
on the basis of the alleged settlement 
deed said to have been executed by her. 
Since the respondent disputed the claim 
put forward by the petitioner, the latter 
filed O.S. 33 of 1962 on the file of the 
Dist. Munsif’s Court, Madurai, for a de- 
claration of his right to succeed to the 
estate of Thiruvenkatathammal on the 
basis of the will executed by her in his 
favour. Though the suit was dismissed by 
the trial court, there was an appeal 
against that judgment in A-S. No. 255 of 
1965 on the file of the Sub-Court, Madu- 
rai. In that appeal, the petitioner suc- 
ceeded in establishing his claim on the 
basis of the will set up by him to succeed 
to the estate of Thiruvenkatathammal as 
against the respondent. The respon- 
dent took the matter in S.A. No. 830 of 
1966 to this court which, however, failed. 
The result of these proceedings is that 
the petitioner has been declared as a 
successor to the estate of Thiruvenkata- 
thammal as against the respondent. 


3. Subsequent to his succeeding in the 
civil suit, wherein he got a declaration 
that he is entitled to succeed to the 
estate of Thiruvenkatathammal, the pe- 
titioner filed four O. Ps. before the 
Estates Abolition Tribunal for directions 
to the respondent to  redeposit the 
amounts earlier withdrawn by him, pur- 
porting to be under S. 54-F of the Act 
read with S. 144 C.P.C. The case put for- 
ward by the petitioner before the Tribu- 
nal for redeposit of the sums drawn by 
the respondent is that he has been de- 
clared by the civil court to be entitled 
to succeed to the estate of Thiruvenkata- 
thammal and that therefore the advance 
compensation amounts which have been 
wrongly paid to the respondent should 
be directed to be redeposited to the credit 
of O. P. 691 of 1952. The said petitions 
were opposed by the respondent on the 
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ground that such petitions are not main- 
tainable in law. After hearing the argu- 
ments of the counsel on the preliminary 
point as to the maintainability of the 
petition, the Tribunal held that since it 
has no power to review its own earlier 
orders directing payment out of the 
amounts to the respondents, the petitions 
for redeposit cannot be maintained. The 
orders passed by the Tribunal have been 
challenged in these revision petitions. 


4. According to the learned counsel 
for the petitioner the Tribunal is in error 
in holding that the petitions for redepo- 
sit are not maintainable and that, though 
the Tribunal has no power of review as 
has been held by this court in Nanja Raja 
v. Lalithammal, (1960) 1 Mad LJ 415, 
still the Tribunal can act under S. 54-F 
which specifically deals with a situation 
where payments have been made by the 
‘Tribunal to a wrong person and says that 
the amounts wrongly paid can be re- 
covered as arrears of land revenue. Ac- 
cording to the learned counsel, the object 
of Section 54-F stands completely defeat- 
ed if the Tribunal denies itself the power 
to call back the amount which if has 
paid to a wrong person. The question. is 
whether this contention of the learn- 
ed counsel for the petitioner can be ac- 
cepted as sustainable. 


5. The learned counsel does not dis- 
pute the legal position that the Tribunal 
does not have the power to- review its 
own orders as there is no specific power 
of review conferred on it under the pro- 
visions of Tamil Nadu Act 26 of 1948. As 
a matter of fact, there are at least two 
decisions of. this court,.one in Nanjaraja 
v. Lalithammal, (1960) 1 Mad LJ 415 and 
another in Mayilsami Gounder v. Rama- 
murthi, (1970) 1 Mad LJ 606, specifically 
holding that the Tribunal has no power 
of review as the provisions of. the Act do 
not confer a power of review on the Tri- 
bunal. Therefore it is clear that the Tri- 
bunal is powerless to go behind its own 
order and to call back the amount it had 
paid earlier to the respondent. It is also 
equally clear that S. 144 C.P.C. cannot 
be applied to the facts.of this case. Apart 
from the question as to whether S. 144 
C.P.C. is applicable to the Tribunal or 
not, there is no question of the decision 
of the Tribunal being reversed so as to 
enable the petitioner to claim the 
amounts which were already paid to the 
respondent by the Tribunal on the ground 
of restitution. 

6. The only question then to be con- 
sidered is- whether the Tribunal.:can- act 
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under Section 54-F of the Act and direct 
the respondent to redeposit the amounts 
which were wrongly paid to him. On a due 
consideration of the matter, I am inclin- 
ed to take the view that S. 54-F cannot 
be taken to confer on the Tribunal either 
a power of review or a power to rectify 
a mistake in its earlier order or to act 
independently to call back the amounts 
which it had already paid to a particular 
person after due enquiry under S. 53. It 
cannot be disputed that the provisions 
of the Act deal specifically with the man- 
ner of payment of advance compensa- 
tion. Section 40 of the Act prescribes 
the manner in which the compensation 
payable to any person under the Act 
may be paid. Section 41 directs that the 
Government shall deposit the compensa- 
tion in respect of each estate which has 
been taken over under the Act in the 
Office of the Tribunal, Section 43 enjoins 
on the Tribunal to conduct enquiry 
as to the person to whom the compensa- 
tion amount is payable or as to the per- 
sons between whom it should be appor- 
tioned. Such determination by the Tribu- 
nal is made the subject of an appeal be- 
fore a Special Tribunal under S. 51. Sec- 
tion 53 deals with the disbursement of 
compensation as per the directions of the 
Tribunal. The same procedure has to be 
adopted in the matter of payment of ad- 
vance compensation as well. The pay- 
ment of advance compensation is dealt 
with under Ss, 54-A to 54-H, 


T. In this case, after following the pro- 
cedure set out above, the Tribunal had 
paid the amount to the respondent in 
the earlier proceedings. Now it is found 
that the respondent is not the person 


actually entitled to receive the said sum 


from the Tribunal and that the petitioner 
is the person justly entitled to receive 
the same as per the decision of the civil 
court. As already pointed out, the pro- 
visions of the Act do not confer any 
power on the Tribunal to review its own 


order. Therefore, even if the Tribunal 
has passed erroneous orders and has 
directed payment of the compensation 


to persons who are not entitled to re- 
ceive the same, such orders cannot be 
Said to be null and void. As a matter of 
fact, S. 64-C clearly gives a finality to 
the order passed by the Tribunal. Sec- 
tion 64-C says that any order passed by 
an authority in respect of matters to be de- 
termined by it forthe purpose of this Act 
Shall be final subject only to any appeal 


-or revision provided by or under the Act, 
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Admittedly; the earlier orders passed’ by 
the Tribunal directing the .payment of 
the compensation to the respondent had 
not been successfully challenged by fil- 
ing appeals before the Special Tribunal. 
Therefore the earlier orders passed by 
the Tribunal directing the payment of 


the amount of compensation to the re-. 


spondent have become final under Sece- 
tion 64-C. In view of this position, unless 
the statute specifically enables the Tri- 
bunal before whom the present applica- 
tions for redeposit have been filed to set 
aside its earlier orders and to reopen the 
proceedings, the Tribunal is powerless 
fo entertain these petitions filed by the 
petitioner for a direction to the respon- 
dent to redeposit the amount. So long as 
the earlier order of the Tribunal stands 
and has reached a finality under the 
provisions of the Act, there is no question 
of the Tribunal directing the redeposit 
of the amount paid to the respondent 
ignoring its earlier orders. 


_ 8 It cannot be disputed that S. 54-F 
of the Act cannot be interpreted in isola~ 
tion and that the scope of that section 
has to be understood in the light of the 
other provisions of the Act which have 
already been referred to. If Section 54-F 
is understood as conferring a power on 
the Tribunal to rectify the mistake in 
paying the amount to the respondent and 
to call back the amount from him, then 
that section should be taken to confer a 
power of review on the Tribunal. But it 
has been uniformly held by the courts 
that the provisions of the Act do not con- 
fer any such power to the Tribunal. 
Therefore S. 54-F has to be understood 
as not conferring any review power on 
the Tribunal. Apart from this, the lan- 
guage adopted in S. 54-F does not also 
indicate that the Legislature intended to 
confer a power on the Tribunal to recall 
the amount paid to a claimant after due 
enquiry and to consider the question of 
disbursement once again. S. 54-F says 
that where any payment made to any 
person is subsequently found to be not 
idue to him, the amount which is found 
to be not due shall be recoverable as if 
it were an arrear of land revenue. Though 
the language adopted in S. 54-F appears 
to be somewhat wide so as to. cover all 
payments made under the Act, it is not 
possible for the Tribunal to apply Sec- 
tion 54-F and call back the amount which 
it had already paid to certain claimants 
after due enquiry. If S., 54-F has to be 
understood as being subject to the other 


provisions of the-Act,. then it.. can. be: 
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‘applied only ‘in cases of wrong payment 


. been made by the Tribunal to a claimant! 
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made by the Government or other autho- 
rities under the Act excluding the Tri- 
bunal as otherwise it will lead to an ano- 
maly; where the payment has been made 
by the Tribunal to'a claimant after due 
enquiry, the Government in exercise o 
the power under S. 54-F can, if it is of 
opinion that a payment has been made 
to a wrong- person, call upon the person 
who has been paid the compensation to 
refund the same for proper disbursement. 
This will lead to the situation where the 








or the other authorities prescribed under 
the Act and therefore S. 54-F cannot be 
understood in the sense that it can be 
invoked even when the payment has 








after due enquiry. In this view of the 
matter, I cannot accept the contention 
put forward by the petitioner in these 
Cases, - E 


9. The petitions are therefore dismis- 
sed. No costs, 


Petitions dismissed. 
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RAMAPRASADA RAO, C. ‘J. AND 
M. A. SATHAR SAYEED, J. 

P. Periasami and others, Appellants v. 
P. Periathambi and others, Respondents. 


Appeals Nos. 141 and 142 of 1972, D/- 
11-1-1979. . 


(A) Hindu Law — Joint family — Fa- 
ther leaving his self-acquired property 
at the time of his death — In what man- 
ner joint and undivided sons would take 
that property, AIR 1949 All 545 (FB), 
Dissented from. 


The question whether the undivided 
sons of a Hindu father take his self-ac- 
quired property as tenants in common or 
as joint tenants with rights of survivor- 
ship has to be necessarily decided by de- 
termining the nature and character of 
the property taken by them in their 
hands. AIR 1950 Mad 680, Rel. on. 

(Para 13) 

The son has no justiciable right over 
“the self-acquired property of his father, 
when he is alive to seek for a share 
therein or interdict the father from in 
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any way dealing with it to his prejudice. 
So long as such a right of the son revolves 
round an air of expectancy rather than 
reality, the undivided son’s right over 
the self-acquired. property of his father 
can only be as Saprathibandha Daya and 
not unobstructed heritage or Aprathi- 
bandha Daya. The very fact that such a 
right is dormant during the lifetime of 
the father, completely buttresses the 
same and ultimately the undivided son 
or sons can only inherit such self- 
acquired properties of their father as 
tenants in common with no rights of sur- 
vivorship inter se as between them. The 
principle of joint tenancy with rights of 
inter se survivorship is unknown to 
Hindu Law except in the case of joint 
property of an undivided family govern- 
ed by Mitakshara Law which under that 
law passes by survivorship. (AIR 1962 
SC 287, Rel. on). It is no doubt true that 
if a father dies leaving separate property 
and also leaves sons some of whom are 
divided from him and some remained 
joint with him, the undivided sons would 
exclude the divided sons, in the matter 
of taking the self-acquired property of 
the father ((1909) ILR 32 Mad 377, AIR 
1932 Mad 361, (1898) ILR 22 Bom 101, 
ATR 1942 All 201 (FB), Rel. on). But that 
does not necessarily mean that the un- 
divided sons take the self-acquired pro- 
perty of their father as joint tenants. A 
divided son severs his connection with 
the family and particularly his father 
for all purposes. He cannot claim any 
right in the self-acquired property of the 
father along with his undivided brothers. 
AIR 1953 SC 495, (1911) ILR 34 Mad 511 
and AIR 1922 Mad 150, Rel. on; AIR 1921 
Mad 168 (FB), Foll; AIR 1949 All 545 
(FB), Dissented from. (Paras 17, 19) 


(B) Hindu Law — Partition — Sever- 
ance of status — Intention to separate 
oneself and to enjoy one’s share in se- 
veralty must be unequivocal and clearly 
expressed — Separation from common- 
ness does not as a necessary consequence 
effect division. AIR 1964 SC 136, Rel. 
on, (Para 22) 


(C) Limitation Act (1963), Art. 65 — 
Adverse possession — It is only in cases 
of proved ouster and established asser- 
tions of sole and exclusive title and de- 
nial of title in others, question of adverse 


possession can arise. (Para 24) 
Cases Referred: Chronological Paras 
AIR 1977 Mad 353 22 


AIR 1968 SC 1018 «= ` 22 
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ILR (1949) All 160: AIR 1949 All 545 
(FB) 14, 16, 17 
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(FB) 14, 17 
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(1932) ILR 55 Mad 577: AIR 1932 Mad 
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(1926) 51 Mad LJ 836: AIR 1926 PC 100: 

25 All LJ 25 24 
(1922) ILR 45 Mad 648: AIR 1922 Mad 
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(1921) ILR 44 Mad 499: AIR 1921 Mad 


168 (FB) 14, 16, 17, 18, 19, 20 
(1919) ILR 42 Mad 431: AIR 1919 Mad 
531 24 
ATR 1916 PC 104: 14 All LJ 822 22 
(1916) ILR 39 Mad 159: AIR 1916 Mad 
1170 (2) (FB) 22 
(1913) ILR 35 All 80 (PC) 22 
(1911) ILR 34 Mad 511 20 
(1909) ILR 31 All 412 (PC) 24 
(1909) ILR 32 Mad 377 T4, 17, 19 
(1902) 29 Ind App 156 (PC) 14, 17 
(1898) ILR 20 All 267 (PC) 14, 19 
(1898) ILR 22 Bom 101 14, 17, 19 
(1896) ILR 23 Cal 670 (PC) 14, 17 
(1889) ILR 10 All 272 (PC) 19 
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14, 17 


V. Raman and P. Navaneethan, for 
Appellants; R. Sundaralingam, R. T. 
Doraiswami, W. K. Sankaran and R. Sri- 
nivasan, for Respondents. 


RAMAPRASADA RAO, ©. J.:— As 
against a common judgment rendered by 
the Subordinate Judge, Tiruchirapalli, in 
O. S. No. 124 of 1964 and O. S. No. 161 
of 1965, the above appeals arise. The 
plaintiffs in O. S. 124 of 1964 are the 
appellants in A, S. 141 of 1972 and the 
same three plaintiffs as above, who are 
defendants 4 to 6 in O.S. 161 of 1965 are 
the appellants in A.S. 142 of 1972. Both 
the suits. are- laid as suits for partition. 
We shall consider the relative claims of 
parties in the course of our judgment. 
In the court below evidence was record- 
ed in O.S. 124 of 1964. The first plaintiff 
in O.S. 124 of 1964 who is the 4th defen- 
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dant in O.S. No. 161 of 1965, examined 
himself as P.W. 1. The first defendant in 
O.5. 124 of 1964, who is also the first 
defendant in O.S. No. 161 of 1965, ex- 
amined himself as D.W. 1 and the plain- 
tiff, 8th defendant, 13th defendant, 17th 
defendant’ and 18th defendant in O.S. 161 
of 1965 have examined themselves as 
D.Ws. 2, 3, 4, 5 and 6 respectively. We 
shall maintain in these appeals such re- 
ferences to parties for purposes of con- 
venience. The geneological tree showing 
the relationship of the parties are set out 
hereunder for ready reference. The de- 
scription of the parties are as set out in 
O.S. 161 of 1965. 
(For Table See Below} 

The common ancestor was one Pinnan 
Muthirian hereinafter referred to as Pen- 
nan-1. He had three sons Pennan Amba- 
lakaran, who died in the year 1906, here- 
inafter referred to Pennan II and Chin- 
nan Ambalakaran and Vellian Ambala- 
karan, Pennan II in turn had three sons, 
the first son called Ponnan Muthirian 
Ambalakaran hereinafter referred to às 
Pennan TII, the second son Vellian and 
the third son Anaikutti. Pennan III mar- 
ried twice. Through his first wife, Nallan- 
gal he had defendants 1, 2 and 3 and 
through his second wife Perikkal, who 
was originally the 7th defendant in the 
suit, and who died penaiig suit, he had 
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defendants 4, 5, 6, who in tum are the 
plaintiffs in O.S. 124 of 1964. Vellian 
had one son, who is the plaintiff. Anai- 
kutti had four sons, who are defendants 
8, 9, 10 and 11. The description of the 
above parties exhausts the line of Pen- 
nan-II. We now come to Chinnan Amba- 
lakaran, the second son of Ponnan I. He 
had 4 sons. The only surviving members 
in this branch are defendant 12, who 
also died, in the course of the suit, de- 
fendant 13, defendant 14, defendant 15, 
who died pending suit and defendant 16. 
Vellian Ambalakaran, the third son of 
Pannan I left behind defendants 17 and 
18. This defendant 17 died during the 
pendency of the appeals and his legal 
representatives have been brought on 
record. Even so defendant 18 died dur- 
ing the pendency of the appeals and his 
legal representatives have also been 
brought on record in these appeals. There 
ìs no showing in the record as to what 
were the properties left by Pennan I. In 
the schedule to the plaint in O.S. 161 of 
1965, which is the main suit, the pro- 
perties left by Ponnan II at the time 
of his death in June 1906 and the pro- 


perties acquired in the name of Pennan II 
from the years 1906-1951 are the subject- 
matter of this and the other suit O.S. 124 


of 1964. The properties which were left 
by Ponnan II are all detailed in Sche- 


PENNAN i died (1884) 
Do a ERC EST RE x PEC SSeS FATES RES SRS VA ES a 
: ' , 


| 
Pennan Ambalakaran (died 1906) 
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i 
Vellaian Ambalakaran 
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dules: A1, B1 C1, Dl ‘and El appended to 
the plaint in O.S. 124 of 1964. The pro- 
perties which were acquired in the name 
of Pennan III are described in‘ Schedules 
A, B; C, D to that plaint. Plaintiffs and 
defendants 8 te 11 in O.S. 161 of 1965, 
make common cause as against defen- 
dants 1 to 6 therein, Defendants 4 to 6 
in O.S. 161 of 1965 who are the plain- 
tiffs in OS. 124 of 1964 are the contest- 
ing defendants and hence, they are the 
appellants in A. S. 142 of 1972. Defen- 
dants 17 and 18 in O.S. 161 of 1965 have 
filed a memorandum of cross-objections 
in A.S. 142 of 1972. The case of the plain- 
tiffs and defendants 8 tc 11 (as already 
stated they are referred to as such in 
O.S. 161 of 1965) is that all the properties 
described in schedules A, B, C and D and 
the sum and substance of which are 
contained in the schedules to the plaint 
in O.S. 124 of 1964 are joint family pro- 
perties in which the branches of Pen- 
nan HI, namely, defendants 1 to 6, plain- 
tiffs’ branch and Anaikutti’s branch, 
namely, defendants 8 te 11, are entitled 
to equal shares. This is resisted by de- 
fendants 1 to 6. 


2. The properties in dispute are most- 
ly nanja and punja lands and they are 
situate in four villages. The A schedule 
properties are in Mullikarumbur village, 
B schedule properties in Kulumani vil- 
lage, the plaint C schedule properties in 
Kudalaipatti village and the D schedule 
properties in Koppu North village and E 
schedule in Koppu South village. 
fase of the plaintiffs is that Pennan II 
who died in the year 1906, left consider- 
able properties, which, according to the 
plaintiffs are his own self-acquisitions and 
that they are comprised in the suit sche- 
dules A to D and that after the death of 
Pennan II, Pennan II, the plaintiff’s 
father and the father of defendants 7 to 
1] remained as members of a Hindu un- 
divided family and that Pennan III was 
the Manager thereof and that Pennan II 
with the surplus income from the family 
properties acquired various properties 
but in his name set out in schedules A te 
D and that Pehnan [II had no indepen- 
dent means of income other than joint 
family income and that therefore all such 
properties acquired left by Pennan II 
and all those properties added to them 
by Pennan III when he was manager of 
the joint family are all partible proper- 
fies and that the plaintiff would be 
entitled to a one-third share therein, The 


alternative case is that even if the pro- 
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-perties standing’ in the name- of Pennan 


IH are to be considered as his own pro- 
perties, he threw them into the common 
stock and thus, there was a blending of 
such properties with joint family pro- 
perties and that Pennan II, Vellian, the 
plaintiff's father and Anaikutti, the 
father of defendants 8 to 11 treated such 
blended properties as joint family pro- 
perties and in that sense also, he was 
entitled to his legitimate share. 


3. We have to note at this stage a se- 
cond set of pleadings and a different case 
which is commonly fought out as be- 
tween the plaintiff and defendants 1 to 11 
on the one hand and defendants 12 to 18 
on the other. The case of the plaintiff is 
that defendants 12 to 18 have no interest 
in the suit properties at all. To further 
his contention a common cause is made 
through the 4th defendant that Pennan 
I died about 75 years ago and he left 
very little properties which did not pro- 
duce any income and that after the death 
of Pennan I, Pennan II left the village 
and his two brothers Chinnan and Vel- 
lian and what little properties Pennan I 
left were taken over by Chinnan and 
Vellian and therefore, there was a sever- 
ance in status and in enjoyment between 
Pennan II and his two brothers and 
therefore the branch of Chinnan and 
Vellian now represented by defendants 
12 to 18 have no interest in the suit pro~ 
perties at all. On the other hand, defen- 
dants 17 and 18, who resisted such a 
stand would aver that there was no di- 
vision or partition as between Pennan II 
and Chinnan and Vellian and that the 
family being an agricultural family, Pon- 
nan II continued to be the manager and 
notwithstanding the fact that each of 
the branches grew from time to time 
by the birth of sons and grandsons, there 
was no partition at all and the proper- 
ties acquired by Pennan II in the four 
villages referred to in the plaint and the 
later accretions should be treated as 
joint family properties in which they 
should be deemed to be the sharers. They 
admit that defendants 17 and 18 were 
in possession and enjoyment of some pro- 
perties in some of the villages referred 
to above and, that, therefore, they were 
entitled to a one-sixth share each, as 
their father Vellian was entitled to a 
one-third share therein. They would 
allege that the common cause made by 
the plaintiff and other defendants in the 
action that Pennan II left the village 
leaving his two brothers Chinnan and 
Vellian and the available family proper- 
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ties left by Pennan I, is not true. Ulti- 
mately, defendants 17 and 18 contended 
that the lands in their possession should 
not be disturbed and even if a decree for 
partition is made, accepting their con- 
tentions, those lands should be allotted 
to them. As already stated; the common 
cause made by the contesting parties was 
that the only properties left by Pennan I 
were taken over by his two sons, Chin- 
nan and Vellian and that, therefore, de- 
fendants 17 and 18 have no more surviv- 
ing interest or title in the other proper- 
ties of Pennan II. We may at once state 
that in so far as defendant 13 is concern- 
ed, he has filed a memo of compromise 
and adjusted his claim with the appel- 
lant and respondents 1 to 8 It is re- 
corded. 


4. We shall presently consider whe- 
ther the claim of the 17th & 18th defen- 
dants, whose legal representatives are 
now before us and who have filed cross~ 
objections in A.S. 142 of 1972, question- 
ing the finding of the trial Court that 
Pennan II left his father’s properties 
(Pennan I’s) and disclaimed totally any 
interest therein and made it over to his 
other two brothers to be enjoyed by 
them absolutely, is sustainable or not. 
No independent case was put forward by 
defendants 13 to 16. Defendant 12 died 
and his legal representatives were 
brought on record. l 


5. We shall now take up the main 
contest as between the plaintiff and de- 
fendants 8 to 11 on the one hand and de- 
fendants 1 to 6 on the other. It is common 
case of parties that Pennan II when he 
died in or about 1906 left the properties 

in the four villages as above and those 
EN EA should be taken to be his self- 
acquisitions and not properties imprinted 
with the character of ancestral properties, 
The case of the plaintiff is that after the 
death of Pennan II, Pennan III, the plain- 
tiff’s father and the father of defendants 
8 to 11 constituted members of an un- 
divided Hindu family and improved the 
same by purchasing the properties in 
Pennan ITl’s name and that therefore, 
they were entitled to a one-third share 


therein. The 4th defendant who sails 
along with his natural brothers defen- 
dants 5 and 6, would say that his step- 


brother, the first defendant herein is the 
cause of this litigation. He would deny 
that there were any properties of Pen~ 
nan II which formed the nucleus for 
Pennan III. The specific case of the 4th 
defendant is that after the death of Pen- 
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nan II, Pennan HI and his two brothers - 


Vellian and Anaikutti enjoyed their share 


in the self-acquisitions of their father 
Pennan II separately and that they have 


been purchasing properties in their own 


right and to the knowledge of each other 
and that after the death of Pennan II 
there was a division between the three 
brothers, namely, Pennan III and his two 
brothers and that by their conduct they 
made it known that they were divided 
members. The further case is that Pen- 
nan III was independently securing lease 
of lands and borrowing moneys from 
third parties and it was this which form- 
ed the foundation for the various acqui- 
sitions made by Pennan III in his own 
name. He would also rely upon a will 
executed by Pennan III, in and by which 
he left certain properties to his sons, 
defendants 1 to 6 and also to his two 
wives. There are positive indicia that 
the properties which are the subject 
matter of these two suits are his self- 
acquired properties and that the suit 
O. S. 124 of 1964 was filed against the 
step-brothers, namely, defendants 1 to 3, 
for partition based upon the two wills 
executed by Pennan ITI on 19-7-1950 and 
14-11-1953. The 4th defendant incidental- 
ly states that he has paid off a large por- 
tion of the debts of Pennan III besides 
paying income-tax, which in any event, 
should be paid over to him in case the 
plaintiffs contention is upheld. He also 
sets up an independent claim with regard 
to item V in the schedule properties and 
says that it is his own property. Defen- 
dants 8 to 11 support the case of the 
plaintiff. 


6. We are not traversing the pleas 
raised by defendants 13 as his claim has 
been adjusted in this appeal. 


7 On the above material pleadings 
the following issues have been framed 
and the suits were tried together as per 
the directions of this court — 


1. Whether Pennan Ambalagaran and 
his three brothers constituted a Hindu 
joint family as alleged? 


2.` Whether the three sons of Pennan 
Ambalakaran after his death remained 
as members of the joint family as alleg- 
ed in the plaint or whether the three 
sons separately got and separately en- 
joyed their shares in the acquisitions of 
the father? 


3. Whether the properties purchased 
by Pattaidar Pennan Muthiriar since 1905 
are joint family properties 4 as contended 
by the plaintiff? 
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4, Whether 35 cents in item 5 of 
A schedule is the exclusive property of 
the 4th defendant? 


5. Whether Akkandi was validly mar- 
ried to Chinna Ambalagaran, if not whe- 
ther defendants 12 to 16 have any rights 
to in the family? 


6. What provisions have to be made 
for discharging the debts contracted by 
Pattaindar Pennan Muthiariar? 


7. Whether the 4th defendant is en- 
titled to be paid the amounts paid by him 
for discharge of his father’s debts and 
the amounts paid towards agricultural 
income-tax? 7 

8. Whether the suit had been proper- 
ly valued and proper court-fee paid? 

§. To what shares if any are the par- 
ties entitled and in which items of the 
suit properties? 

10. Whether the defendants I to 6 and 
their father have prescribed title by ad- 
verse possession? 


11. To what relief? 

8. The learned Judge held that Pen- 
nan III and his two brothers remained as 
members of a joint family as alleged in 
the plaint and that the properties pur- 
chased by Pennan [iI and the properties 
purchased by the 4th defendant describ- 
ed as item 5 in the A schedule are all 
joint family properties and that the suit 
properties are not the self-acquisitions of 
Pennan III. There was no serious argu- 
ment on the finding that item § in the 
A schedule standing in the name of the 
4th defendant is joint family property. 
We, therefore, confirm this finding of the 
trial Court. After answering the other 
issues, the trial court decreed both the 
suits. Hence, the appeal A.S. 142 of 1972 
by defendants 4 to 6 and by them as 
plaintiffs in O.S. 124 of 1964, the appeal 
A.S. No. 141 of 1972. 


9. In order to set at rest the contro- 
versy whether Pennan II did have at the 
time of his death any ancestral proper- 
ties which he obtained from Pennan I, 
it would be convenient at this stage to 
deal with that part of the dispute as be- 
tween the branch of Pennan II and the 
two other sons of Pennan I, who figured 
as defendants 12 fo 18 in the suit. We 
have already referred to the fact that 
defendant 13, after adjusting his differ- 
ences filed a memorandum of compromise 
and therefore, the contest between de- 
fendant 13 on the one hand and the 
members of the branch of Pennan II may 
be closed. But the controversy as be- 
tween the above branch of Pennan II and 
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defendants 12 and 14 to 18 survives. Ex- 
cepting for the- contest by defendant 17 
and 18, there was no independent argu- 
ment on the side of defendants 12, and 
14 to 16. In their memorandum of cross- 
objections, the legal representatives of 
defendants 17 and 18 question the finding 
of the trial court which held against 
them. The cross-objectors’ case that the 
lower court acted merely on the hearsay 
of the plaintiff and some of the de- 
fendant who had no personal knowledge 
about the transactions and events. The 
sheet anchor of their defence is that as 
there is no clinching evidence to prove 
that there was a division in status or 
division by metes and bounds of the fa- 
mily properties as between Pennan H 
and his brothers Chinnan and Vellian, 
the case of defendants 17 and 18 now 
pursued by their legal representatives is 
that they, as the heirs, who are alive in 
the branch of Vellian, would be entitled 
to a one-third share in the suit proper- 
ties. They would also make capital of the 
fact that they have been made parties to 
this action by the plaintiff and as it is 
the common case that their ancestors 
were in possession of some lands (not 
identified) in two out of.the four villages 
in which the joint family properties are 
situate they should be considered as un- 
divided members of a Hindu joint fa- 
mily in the light of alleged evidence of 
such possession of lands which might 
have originally belonged to Pennan I. 
They produced Exs. B 143 to B 163 and 
B 233 to B 254. They are all kist receipts 
evidencing payment of kist by the 17th 
defendant. It is also brought out that the 
17th defendant in his own right, mort- 
gaged the lands in Mudalaipatti village 
under Ex. B 230 and that the legal re- 
presentatives of the 17th defendant had 
to discharge the same. On the strength 
of such possession of lands, it is said that 
there was no division in the family at 
all. Referring to the evidence of DW 2, 
who is the plaintiff who admits such en- 
joyment of Mudalipatti lands by the 17th 
defendant, since Pennan II left them to 
his brothers, they would point out that 
the plaintiff has no personal knowledge 
as to whether Pennan II and his brothers 
Chinnan and Vellian were divided or not. 
They would refer to the alleged vague 
evidence of PW 1, who is the 4th de- 
fendant in O.S. 161 of 1965 who also 
speaks to some hearsay evidence to the 
effect that Pennan ITI told him that lands 
of the family were left over for the be- 
nefit of Chinnan and Vellian. Specific re- 
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ference is made to the fact that PW 1 is 
also not aware of the date or the mode 
of division of Pennan I’s lands. DW 5 who 
is the 17th defendant as well as DW 6, 
would only refer to their separate enjoy- 
ment of the Mudalaipatti lands 
would assert that the mere fact that they 
were in possession of some properties of 


Pennan I cannot lead to the irresistible © 


inference that the ancestors of de- 
fendants 12 to 18 should be deemed to 
have separated themselves from Pen- 
nan If, In the end however they would 
pray that defendants 17 and 18 together 
should be granted a decree for a one- 
third share in the entirety of the admit- 
ted joint family properties which were in 
the possession of Pennan II at the time 
of his death or in any event, the proper- 
ties in the possession of defendants 17 
and 18 respectively be sustained without 
themselves being deprived of the same. 


10. In answer to this claim in the 
cross objections, the contention of the 
other party contesting the same which 
include the plaintiff and defendants 1 to 
11 is as follows — Pennan I as per the 
record left only two items of properties 
in Eteri village as is seen from pattas 
marked as Ex. D 1 (a) and D 1 (b) im an 
earlier action between the parties in 
O.S. 13 of 1946 on the file of the Sub- 
Court, Tiruchi. Besides Pennan I had a 
one-eighth share along with seven others 
in another property as is seen from 
Ex. B 271, and both the above lands were 
dry lands of an extent of 12 to 16 acres 
and that as per Ex. A 196 which was the 
written statement filed by Pennan HI in 
an earlier action, the small extent of 
lands held by Pennan I were unproduc- 
tive dry lands and its income could not 
have exceeded more than Rs. 50 per 
annum. A reference is also made to the 
evidence of Pennan HI who was exa- 
mined in O.S. 13 of 1946. Pennan M 
reiterated in the above suit that the en- 
tire lands left by Pennan I, were culti- 
vated ‘by his uncles Chinnan and Vellian, 
the ancestors of defendants 17 and 18 
and that Pennan II was independently 
exerting himself by taking on lease lands 
belonging to third parties besides trading 
in grains and paddy. The ancestors of de- 
fendants 17 and 18 were parties to that 
suit and never contradicted the evidence 
of Pennan HI. In fact in that suit the 
Court accepted the case of Pennan III 
and impliedly negatived the claim of 
Vellian and Chinnan over the other pro- 


perties acquired by Pennan IT. A reason- 
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able inference from the conduct of the 
ancestors of defendants 17 and 18 is that 
they never claimed any interest in the 
properties acquired by Pennan II in 
his own right and a fortiori therefore, 
they cannot claim any interest in the 
properties of Pennan II. We are unable 
to accept the interested testimony of 
DW 5 who is the 17th defendant that his 
father gave all his earnings to Pennan II. 
He has no personal knowledge about it. 
Though he is aged 85 years, he would 
only speak by himself. He has not even 
seen Pennan II and he is not aware per- 
sonally whether his father gave any 
money to Pennan Il. Having regard to 
the fact that DW 5 himself would admit 
that the so-called ancestral lands which 
came into the hands of Pennan II were 
12 acres of punja lands and that they 
were not cultivable unless there was rain 
and as there was no corroborative ac- 
ceptable evidence the case of defendants 
17 and 18 that all the properties held by 
Pennan JI and later in the possession of 
Pennan II and others should be deemed 
to be joint family properties appears to 
be a tall and unacceptable claim. It is 
not known as to why the 17th defendant 
who was a party to O.S. 13 of 1946 did © 
not give evidence in that suit. The 18th 
defendant who is younger than him at- 
tempted to speak in that case. His evi- 
dence was therefore rightly disbelieved. 
One other factor which was relied upon 
by the trial court and which is found on 
the record is that after Pennan II’s death, 
it was only Pennan IHI and his brothers 
who sought for succession certificate to 
collect the oustandings due to Pennan II 
and even at that time neither Vellian nor 
Chinnan joined them or laid any claim 
thereto. ` 


11. One other factor also looms large 
though incidentally in this case. The 
judgment in 0.8.13 of 1946 on the file 
of the Court of the Subordinate Judge, 
Tiruchirapalli, was the subject matter 
of appeal to the District Court in 
A.S 883 of 1947. At the appellate stage, 
the suit was withdrawn with liberty to 
the parties to file a fresh suit. Defendants 
17 and 18 did not file any such suit, but 
were brought to the scene of action only 
by the present plaintiff, who so im- 
pleaded them so as to obtain an adjudi- 
cation of his rights in their presence. The 
inaction of defendants 17 and 18 lends 
support to the conclusion that Pennan II 
left the ancestral lands with his brothers 
and was earning by himself without pre- 
judice to the then joint family properties 


æ 
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him later should be deemed to be Pen- 
nan Ils properties, in which neither the 
branch of Chinnan or Vellian including 
defendants 17 and 18 can claim any 
share. 


12. Regarding the lands in Mudalai- 
patti village, they are the properties pur- 
chased by Pennan III after the death of 
Pennan II, under Ex. A. 55 dated 6-9- 
1942. We have already held that the 
cross-objectors cannot project any right 
to the properties acquired by Pennan II. 
Defendants 17 and 18 and their legal re- 
presentatives before us want to take ad- 
vantage of the fact that the lands were 
leased back by Pennan III ‘to them. The 
factum of lease was accepted by a com- 
petent court in O.S. 13 of 1946. In fact, 
a similar claim made by defendants 17 
and 18 as is made now, over the Mudalai- 
patti lands was negatived. As Pennan HI 
himself purchased the lands in 1943, their 
possession pursuant to a lease granted by 
Pennan III thereafter could not be for a 
period of 60 years as claimed by them. 
Rightly, therefore, the trial court dis- 
countenanced such a plea also. It is, 
therefore, clear that Mudalaipatti lands 
are not ancestral lands and the case of 
the defendants that they paid the kists 
for the land in the absence of a patta of 


such lands in their names is absolutely - 


a false claim and has to be rejected. The 
appellants have filed the kist receipts and 
DW 1 in his evidence has stated that the 
patta for all the lands including Mudalai-~ 
patti lands stood in the name of Pen- 
nan III and that they were the owners 
thereof. The mere fact that Pennan MI 
allowed defendants 17 and 18 to culti- 
vate the lands purchased by him, under 
Ex. A. 55, and which was also referred 
to by Pennan III in O.S. 13 of 1946 does 
point out that the case of defendants 17 
and 18 wherein they project a claim over 
the lands at Mudalaipatti is untrue. In 
fact, defendants 17 and 18 themselves 
admit that they were cultivating the 
lands only after it was purchased by 
Pennan III. They could not have, there- 
fore, perfected their title to it by adverse 
possession. The fact that defendants 
mortgaged the Mudalaipatti lands under 
Ex. B 230 cannot improve the situation. 
He did not have the original document of 
title of Ex. A 55. That was produced 
by the appellants in the present suit and 


marked as such. Obviously defendants 17 


and 18, taking advantage of their posses- ` 
sion which was by ‘itself permissive, con~- 
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trived to mortgage .the -property.. The . 
recitals therein belie the case of defend- 
ant 17. He gave an indemnity as to title 
and would say that himself and his sons 
are ancestrally enjoying: the lands. Even 
as regards the other mortgage as Ex. 
A. 232, we are persuaded to say that the 
transaction is not a bona fide one. With- 
out being in possession of the title deed 
and without the challenging coparcener 
establishing that the mortgaged property 
was joint family property, the claim for 
adverse possession is absolutely a mis- 
conceived one. It may be that the mort- 
gagee who advanced moneys under the 
two mortgages Exs. B 230 and A 232, 
might have filed a suit and obtained a 
decree. But it is on a misrepresentation 
that the mortgage was created and a 
decree has been suffered. That cannot be 
taken advantage of by a person who has 
no right, title or interest over the same. 
We agree with the trial court that de- 
fendants 17 and 18 were only in permis- 
sive possession of such lands and in the 
absence of any acceptable material evi- 


dencing title in them over such lands, the 


cross objections are without any sub- 
stance and they are, therefore, dismissed. 


13. All parties have agreed that the 
his 
self-acquired properties. Obviously, this 
contention is based on the proved fact 
that Pennan II left the small extent of - 
lands which he got from his father Pen- 
nan I for the benefit of his.two brothers 
Chinnan and Vellian and was eking his 
own livelihood and purchased properties 
by exercise of his volition, without pre- 
judice to any ancestral property in his 
hands. We shall therefore proceed on the 
agreed assumption that all the properties 
left by Pennan II were his self-acquisi- 
tions and at the time of his death in 1906, 
Pennan II, Vellian, father of the plaintiff 
and Anaikutti, father of defendants 8 to. 
11, were his undivided sons. The primary 
question mooted before us is :— 


When a Hindu father, who is joint and 
undivided with his sons at the time of 
his death dies, leaving self-acquired pro- 
perties of his, in what manner the sons 
who continued to be joint with him take 
that property? 


Is it joint family property in their 
hands with all the incidents attached to 
such a concept or do- they take it as 
tenants in common? 

In spite of the enlightened cobwebs of 
orthodox Hindu law having been shed by 


-the introduction. of: the. statute law - -in 


1989." 


. Hindu Succession ‘Act. of 1956, yet, ` the 
law relating to joint family which is a 
peculiar doctrine among Hindus stil 
shoots posers ‘which are not easy of so- 
lution. The: peculiarity in Hindu Law. is 
that the kith and-kin of an owner of 
property acquired an interest in such 
property: even before his demise. This is 
adumbrated in the principle of right by 
birth. Daya (heritage) in Hindu law from 
hoary times has been classified under 
two heads Apratibandhadaya and Sapra- 
thibandhadaya which expression to the 
extent possible has been translated in 
English as ‘unobstructed - heritage’ and 
‘obstructed heritage’. Unobstructed as the 
term itself connotes and interest in prae- 
senti and such an interest is attributed 
to his birth in the family. The son, 
grandson and great grandson have such 
vested rights by birth in the property of 
their father and their Pitha Maha 
(father’s father) and they acquired an 
interest by birth in such property of 
their father and grandfather. The ques- 
tion is, if the property left by the father 
is his Swayarjita or self-acquired proper- 
ty, does the son acquire an interest in it 
by birth and incidentally therefore the 


question arises if there are more than. 


one son, who, at the time of the death 
of the father, are undivided, do they in- 
herit the same or do they collectively 
take the property by. survivorship by 
reason of their birth and hold the same 
as joint family property amongst them- 
selves. Law of succession amongst -the 
Hindus, particularly, with reference to the 
joint family property follows the nature 
of the particular property in question 
and the status of the person is sometimes 
not material for consideration. The ques- 
tion whether the undivided sons of a 
Hindu father take his self-acquired pro- 
perty as tenants in common or as joint 
tenants with rights of survivorship has 
to be necessarily decided by determining 
the nature and character of the property 
taken by them in their hands. (Vide 
Lakshmi Narasamma v. Ramabrahmam 
ILR (1950) Mad 1084: AIR 1950 Mad 
680). We have referred to two kinds of 
Daya. The first heritage is relatable to 
the right. by birth which in Hindu Law 
is available to a.son, sons’ son and the 
son’s son’s son. In the second kind of 
Daya namely Sapratibandha Daya, the 
existence of the owner is a fundamental 
obstruction and the right of inheritance 


accrues only on the death of the 
owner, (Vide Lakshminarasamma v. 
_Ramabrahman AIR 1950. Mad 680)... -If 
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“therefore, the’ law’ of ‘succession: amongst — 


Hindus would follow the nature of inci- 
dence of the particular property, the ne- 
cessary weightage has to be given and a 
dichotomy created in the case where un- ` 
divided sons of a father seeks an answer 
to the query whether they inherit the 
same or succeed to the same. If they in- 


-herit the same, then it would be a case 


of sapratibandha daya. If they survive to 
the same as members of a coparcenary, 
it would be a case of apratibandha daya. 
This distinction, in our view, has to be 
borne in mind before we answer the 
question first formulated by us. 


(14. Mr. Kesava Iyengar in a lucid ex- 
pression of the intricacies of law of joint 
family squarely relied upon the decisions 
reported in Vairavan Chettiar v. Sri- 
nivasachariar (1921) ILR 44 Mad 499 
(FB), Katama Natchiar v. Srimut Raja 
Mootoo Vijaya Raghunadha Bodha 
Goorooswamy Peria Odaya Taver, (1861- 
63) 19 Moo Ind App 539 (PC), Balwant 
Singh v. Rani Kishori (1898) ILR 20 All 
267 (PC), Jogeswar Narain Deo v. Ram- 
chandra Dutt (1896) ILR 23 Cal 670 (PC), 
Raja Chelikani Venkataramayamma v, 
Raja Chelikani Venkayyamma Garu, 
(1902) 29 Ind App 156 (PC); Mt. Bahurani 
v. Rajendra Baksh Singh AIR 1933 PC 
72; Bhagwan Dayal v. Reoti Devi AIR 
1962 SC 287; Lakshminarasimha v. Rama- 
brahman AIR 1950 Mad 680, Ranganatha 
vV. Kumaraswami AIR 1959 Mad 253. Con- 
tending equally with felicity and force, 
Mr. M. R. Narayanaswami would strong- 
ly rely upon a Full Bench decision re- 
ported in Mst. Ramdei v. Mst. Gyarsi 
ILR (1949) All 160 and the ratio 
in Shyam Behari Singh v. Rameshwar 
Prasad ILR 20 Pat 904: AIR 1942 Pat 
213; Nana Tawker v. Ramachandra Taw- 
ker, (1909) ILR 32 Mad 377; Narasimha v. 
Narasimham (1932) ILR 55 Mad 577: 62 
Mad LJ 436; Fakirappa v. Yellappa 
(1898) ILR 22 Bom 101, Ganeshprasad v, 
Mazarilal ILR (1942) All 759 (FB). 


15. Whilst Mr. Kesava Iyengar would 
contend that Pennan III and his brothers 
who were admittedly joint with their 
father Pennan II on the date of his death, 
acquired those properties of Pennan IT as 
tenants in common, Mr, M. R. Narayana- 
swami’s contention is that they took it as 
joint tenants with rights of survivorship 
inter se. 


16. For a digression which is necessary 


. in this case, we have to-remember the 


established rule of stare decisis which 
compels us to. abide by well-known pre-. 
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cedents of the past instead of venturing 
to alter the same. Raghava Rao J. in 
Paramanayakam v. Sivaraman AIR 1952 
Mad 419 (FB) while dealing with the rule 
explained it thus — 


P. Periasami v, 


“The rule of ‘stare decisis’ only means 
that where a rule has become settled law 
it is to be followed although some pos- 
sible inconvenience may grow from a 
strict observance of it, or although a sa- 
tisfactory reason is wanting, or although 
the principle and the policy of the rule 
may be questioned.” 


It is also a guiding rule to courts that 
when an ancient precedent which has 
stood the test of times for over 50 years 
is available, and that too in the nature 
of a Full Bench decision of a particular 
, High Court that should be the guiding 
factor to the Judges sitting in a Division 
Bench and a fortiori to a single Judge, 
Preferring the ratio of a Full Bench de- 
cided by a different High Court may bor- 
der on impropriety. This rule of prudence 
would naturally keep the scales of jus- 
tice in the same court steady and un- 
wavering and make it not susceptible to 
private sentiments of a Judge, human as 
he is. We have referred to the doctrine 
of stare decisis prefactorily, since we are 
constrained to respect the decision of the 
Full Bench of the Madras High Court re- 
ported in Vairavan Chettiar v. Srinivasa- 
chariar (1921) ILR 44 Mad 499, rather 
than to accept the principle laid down 
by the Full Bench of the Allahabad High 
Court in Mt. Ramdei v. Mt. Gyarsi ILR 
(1949) All 160, which is diametrically op- 
posite to the ratio in the first cited Full 
Bench decision. We shall now proceed to 
give our reasons, 


17. Mitakshara explains the two 
ferms Apratibandha daya and Saprati< 
bandha daya thus — ys 


“The wealth of the father or of the 
paternal grandfather becomes the proper- 
ty of his sons or of his grandsons, in 
right of their being his sons or his grand- 
sons: and that is an inheritance not lia- 
ble to obstruction. But property devolves 
on parents or uncles, brothers, or the 
rest, upon the demise of the owner, - if 
there be no male issue; and thus the ac- 
tual existence of a son, and the survival 
of the owner are impediments to the 
succession; and on their ceasing, the pro- 
perty devolves on the successor in right 
of his being uncle or brother. This is an 
inheritance subject to obstruction.” 

It is undisputed, since it is not disput- 
able, that the father in so far as his own 
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property is concerned, has an unrestrict- 
ed power to alienate the same either tes- 
tamentarily or otherwise, the son can 
project only a right in the nature of ex- 
pectancy in the father’s self-acquisitions. 
It is in the nature of a spes successionis. 
To adopt with respect the enlightened 
observations of Lord Macnaghten in Raja 
Chelikani Venkayyamma Garu v. Raja 
Chelikani Venkataramanayyamma (1902) 
29 Ind App 156 (PC). “He is his father’s 
son and if his father does not.dispose of 
it, it will come to him; but is it anything 
more than a spes.” ' 

The Allahabad High Court in another 
Full Bench decision reported in Ganesh 
Prasad v. Hazarilal ILR (1942) All 759, 
had to consider a similar question, They 
observed — 


“On the death of a Hindu leaving self- 
acquired property the undivided sons suc- 
ceed to such property to the exclusion of 
Sa divided son under the Mitakshara 
aw”, 

Two of the learned Judges expressed the 
view that the undivided sons of a Hindu 
succeed to the self-acquired property of 
their father by inheritance and not by 
survivorship, There was, of course, in the 
very same judgment a contrary view ex- 
pressed by a learned single Judge on the 
above question. In fact, one of the Judges 
ef the Allahabad High Court referred to 
Venkayamma Garu v. Venkataramanay- 
yamma (1902) 29 Ind App 156 (PC) 


and made a pointed reference to 
the observation of the Law Lords 
in that case which reads that 


‘the members of a joint family who 
succeed to self-acquired property, take 
it jointly’ and the learned Judge said 
that this is ‘the same thing as saying that 
they take the property by survivorship. 
The observations of Lord Justice Turner 
in Katamanachiar v. Raja of Sivaganga 
(1861-63) 9 Moo Ind App 539 (PC) that 
the law of partition shows that as to the 
separately acquired property of one 
member of a Hindu family, the other 
members of the family have neither com- 
munity of interest nor unity of posses- 
sion. Though the above observation might 
not have been quite necessary for the 
decision in the above case (Katamana- 
chiar’s case), yet such observations which 
are in the nature of valuable propositions, 
though prima facie obiter dicta in nature, 
carry great weight. The Full Bench of 
the Allahabad High Court in Mt. Ramdei 
v. Mst. Gyarsi TLR (1949) All 160 (FB) was 
of the view that the self-acquired pro- 
perty of a Hindu father which his sons, 
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who were joint with him, take on his 
death, was in their hands joint family 
property and as between the sons and 
their descendants, it was subject to all 
the incidents of a coparcenary is a dictum 
which we, with great respect, are unable 
to follow having regard to the contrary 
view expressed by our court in Vairavan 
Chettiar v. Srinivasachariar (1921) ILR 
44 Mad 499 (FB). With great respect, to 
the learned Judges, who presided over 
the case in Mst. Ramdei v. Mst. Gyarsi 
ILR (1949) All 160 (FB), even the ques- 
tions in Mitakshara referred to by them, 
do not fully support the conclusion. Dr. 
Sen who pioneered the said view accept- 
ed by the learned Judges in the Full 
Bench decision. of Mst. Ramdei v. Mst. 
Gyarsi ILR (1949) All 160 is constrained 
to observe thus: 


“My conclusion, then, is that the right 

which a son acquires by birth in his 
father’s property is not limited to an- 
cestral property alone, but extends over 
the entire property of the father, al- 
though the extent of the right is not 
everywhere the same but depends on the 
nature of the property”. 
The last portion of the opinion of Dr. 
Sen underlined by us creates a doubt 
whether the principle propounded is of 
universal application. Even the learned 
author Mayne touching on this aspect is 
rather vacillating. He would say — 


“The son’s right by birth does not, 
therefore, extend to his enforcing a par- 
tition or interdicting an alienation of his 
father’s property. The right, however, 
remains a real birth right, though dor- 
mant, and enables the son to succeed to 
the property by survivorship as Aprathi- 
bandha Daya”. 

With utmost respect to the learned 
author, we are still at pains to logically 
adopt the same for the reason that the 
son has no justiciable right over the self- 
acquired property of his father, when 
he is alive to seek for a share therein or 
interdict the father from in any way 
dealing with it to his prejudice. So long 
as such a right of the son revolves round 
an air of expectancy rather than reality, 
we sustain the view that the undivided 
son’s right over the self-acquired proper- 
ty of his father can only be as Saprathi- 
bandha Daya and not unobstructed heri- 
tage or Aprathibandha Daya, as Aprathi- 
bandha Daya or unobstructed heritage is 
traceable to an existing right which in 
turn is relatable to the right by birth in 
the Hindu family. The very fact that 
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such a right is dormant during the life- 
time of the father, completely buttresses 
the same and ultimately the undivided 
son or sons can only inherit such self- 
acquired properties of their father as 
tenants in common with no rights of sur- 
vivorship inter se as between them. The 
principle of joint tenancy with rights of 
inter se survivorship is unknown to 
Hindu Law except in the case of joint 
property of an undivided family govern- 
ed by Mitakshara Law which under that 
law passes by survivorship, (Vide Joges- 
war Narain Deo v. Ramchandra Dutt 
(1896) ILR 23 Cal 670 (PC), Mt. Bahurani 
v. Rajendra Baksh AIR 1933 PC 72 


and Bhagwandayal v. Reoti Devi 
AIR 1962 SC 287 at p. 303). It is 
no doubt true that if a father 


dies leaving separate property and also 
leaves sons some of whom are divided 
from him and some remained joint with 
him, the undivided sons would exclude 
the divided sons, in the matter of taking 
the self-acquired property of the father 
(see Nana Tawker v. Ramchandra Tawker 
(1909) ILR 32 Mad 377, Narasimharao v. 
Narasimham (1932) ILR 55 Mad 577: 
62 Mad LJ 436, Fakirappa v. Yellappa 
(1898) ILR 22 Bom 101, Ganesh Prasad 
v. Hazarilal ILR (1942) All 759-(FB). But 
that does not necessarily mean that the 
undivided sons take the _ self-acquired 
property of their father as joint tenants. 
A divided son severs his connection with 
the family and particularly, his father 
for all purposes. He takes his share in 
the ancestral property, if any, and is not 
mindful of the expected share of his in 
the self-acquisitions of the father. At the 
time when he left the family and divided 
himself he had only a right of expectan- 
cy in his father’s absolute properties. He 
voluntarily cut off that knot of expectan- 
cy and was prepared to surrender it, even 
though it was not in reality a ripe right 
at that time. This is the basic truth be- 
hind the accepted principle that a divid- 
ed son cannot claim any right in the self- 
acquired property of the father along 
with the undivided brothers of his. This 
is understandable because no man can 
help one who does not want to help him- 
self. The divided son cuts himself off 
from the family and he cannot re-enter 
the same merely for purposes of aggran- 
dizing himself to the prejudice of those 
undivided sons who knit themselves with 
the father in filial bondage. We are un- 
able to agree with Mr. M. R. Narayana- 
Swami that as continuance in the copar- 


cenary is the sine qua non to enable the 
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undivided. son -to take the 
acquired property of the father to the 
exclusion of the divided son, they should 
necessarily take it as coparceners and 
not as-tenants-in-common. We have al- 
ready categorically expressed that: the 
law of succession amongst Hindus follows 
the nature of the particular property in 
question and the status of the person is 
immaterial. It, therefore; follows that 
the argument of Mr. Narayanaswami that 
it is only their status at the time of the 
father’s death that would decide the cha- 
racter of the estate is not acceptable to 
us. There is nothing inconsistent in our 
view to say that a divided son is exclud- 
ed in the matter of the share of the self- 
acquired property of the father, whereas 
the undivided sons take the property not 
as coparceners inter se with rights of 
survivorship but only as tenants in com- 
mon. No doubt, Varadachariar J. in Ven- 
kateswara Pattar v. Mankayammal (1935) 
69 Mad LJ 410, speaking for a Division 
Bench took a view that according to the 
scheme of Mitakshara Law, the succes- 
sion of sons even in respect of their 
father’s self-acquired properties is by 
survivorship. Though this decision was 
rendered 14 years after the decision of 
a Full Bench of our court in Vairavan 
Chettiar v. Srinivasachariar (1921) ILR 
44 Mad 499 (FB), yet this was not refer- 
red to. But on the other hand, A. S. 
Panchapakesa Ayyar J. speaking for the 
Division Bench in Ranganatha v. Kumara- 
sami AIR 1959 Mad 253, adopted the dic- 
tum in the Full Bench in Vairavan Chet- 
tiar v. Srinivasachariar (1921) ILR 44 
Mad 499 (FB) and observed — 


“This Full Bench decision was deliver- 
ed in 1921, and has never been dissented 
from by any decision of this court or any 
other Court till now much less overruled 
by the Supreme Court or the Privy 
Council. It has stood the test of 37 years 
and we are satisfied that it does not de- 
serve to be referred to a fuller Bench es- 
pecially as we have absolutely no doubt 
regarding its correctness”, 


What is, however, urged before us is that 
the decision of the Full Bench of the 
Allahabad High Court in Mst., Ramdei v. 
Mst. Gyarsi ILR (1949) All 160 followed 
the ancient text. As a matter of fact, 
Kaul J. while speaking for the Full 
Bench in the Allahabad High Court 
said — . 


“that the proposition that the sons of 
a Hindu though joint with him, acquired 
no interest in his self-acquired property 
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by birth is opposed to express text of the 


Mitakshara and other Hindu books”. 
Our answer to this is found in the forci- 
ble observations of Rajamannar C. J. in 
Lakshminarasamma v. Ramabrahman ILR 
(1950) Mad 1084, 1089 — 


“However deplorable this may be we 
are at a stage when we are not free to 
go back to the law as enunciated and 
discussed in ancient books of Hindu Law, 
untrammelled by judicial decisions. There 
can be no doubt that as between the ori- 
ginal text and a decison of the Judicial 


‘Committee we cannot choose to follow the 


former and refuse to be bound by 
latter”, 


18 We add we cannot. choose to fol- 
low the ancient text as was done by the 
Allahabad High Court, and refuse to be 
bound by a Full Bench decision of our 
Court reported in Vairavan Chettiar v, 
Srinivasachariar (1921) ILR 44 Mad 499 
(FB). 

18. We have thus to fall back on the 
decision of the Full Bench of our in Vai- 
ravan Chettiar v. Srinivasachariar (1921) 
ILR 44 Mad 499 (FB), which clinches the 
issue in question. The main contention 
of the respondent in the Madras Full 
Bench case was that even though the de- 
ceased father may have had absolute po- 
wers of disposal over the debt due to 
him, there is yet a coparcenary between 
himself and his undivided sons, which 
operates to alter the character of the pro- 
perties into coparcenary properties as 
soon as he dies and in such a case a son 
gets it by right of survivorship. Reliance 
was placed upon the dicta in Mana Taw- 
ker v. Ramachandra Tawker (1909) ILR 
32 Mad 377 and Fakirappa v. Yellappa 
(1898) ILR 22 Bom 101. It was in that 
context that Kumaraswami Sastri J. who 
wrote the leading judgment in Vairavan 
Chettiar y. Srinivasachariar (1921) ILR 
44 Mad 499 (FB), reiterated that the ob- 
servation of the Privy Council in Bal- 
want Singh v. Rani Kishori (1898) ILR ` 
20 All 267 was only a moral precept and 
not a rule of law capable of being en- 
forced. The Full Bench referred to early 
rulings and accepted also in principle that 
the son acquired no legal rights over his 
father’s self-acquisitions by reason of the 
text of Mitakshara, After accepting the 
above dictum the Full Bench observed 
thus — 


“It is difficult to see how there can be 
any coparcenary between the father and 
the sons as regards self-acquired proper- 
ty over which the sons have no legal 
claim or enforceable rights. Coparcenary 
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and survivorship imply the existence of 


co-ownership and of.rights of partition - 


enforceable in law, and a mere moral in- 
junction can hardly be the foundation of 
a legal right”, 


Again quoting Sartaj Kuari v. 
Kuari’s case (1889) ILR 10 AN 272 (PC), 
the Full Bench of our court noted with 
approval that the property in the pater- 
nal or ancestral estate acquired by birth 
under the Mitakshara law is so connected 
with a right to partition that it does not 
exist where there is no right to it. Un- 
doubtedly, a son and in the instant case, 
Pennan III, and his brothers Vellian and 
Anaikutti did not have a right to demand 
a partition from his father in regard to 
the self-acquired properties of Pennan II. 
We are, therefore, of the opinion that as 
undivided sons had only a bare expect- 
ancy and an imperfect or inchoate right 
over the self-acquired properties of their 
undivided father, they could only “be 
heirs under Hindu Law to such proper- 
ties and they cannot claim heritage as if 
it was Aprathibandha Daya. They had na 
right by birth nor is it contended before 
us that they had any such right. We have 
to therefore necessarily follow the dic- 
tum in Vairavan Chettiar v. Srinivasa- 
chariar (1921) ILR 44 Mad 499 (FB) which 
is a direct decision which is binding on 
us, 


20. We may also refer to a case of the 
Supreme Court reported in Arunachala v. 
Muruganatha AIR 1953 SC 495, which re- 
iterates: the untrammelled power of the 
Mitakshara father to sell his self-acquired 
immovable property to a stranger with- 
out the concurrence of his sons and make 
even unequal distribution amongst his 
heirs, Effectively, the principle in Vai- 
ravan Chettiar v. Srinivasachariar (1921 
ILR 44 Mad 499 (FB) is assented to by 
the Supreme Court also by necessary im- 
plication. The net result of the discus- 
sion is that we are unable to agree with 
Mr. Narayanaswami that the three sons 
who are themselves members of a Hindu 
joint family inherited the self-acquired 
property of Pennan II and they took it 
as joint family property not merely þe- 
tween themselves and their sons but 
amongst themselves. On the other hand, 
we are of the view that Pennan III and 
his brothers took Pennan II’s property 
as co-heirs under the law of inheritance 
and as tenants in common. There is high 
authority for the proposition that co- 
heirs take properties as tenants in com- 
mon. Vide Khadersa Hajee Bapu v. Pul- 
ten Veettil Ayisa Ummath (1911) ILR 34 
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: Mad 511 and Yerukola v. Yerukola (1922) 


ILR 45 Mad. 648. 


21. The only properties as admitted in 
this case were the self-acquired proper- 
ties of Pennan II which were inherited 
by Pennan III and his brothers as tenants 
in common and the other self-acquired 
properties of Pennan III earned by him. 
Therefore, the only right of Pennan III 
and his brothers would be to get their 
Share only in Pennan II’s properties and 
the income therefrom. If it transpires 
that Pennan III utilised any such income 
in excess of his legitimate share, he 
would have to account for it to his other 
brothers. In the instant case, there is no 
clear proof whether Pennan III utilised 
Pennan: II’s properties or the income 
therefrom to the prejudice of his bro- 
thers. This has to be established in the 
final decree proceedings. If once it is 
proved that Pennan III utilised Pen- 
nan Ils properties for acquiring proper- 
ties in his own name then only the right 
which the brothers of Penman III and in 
this litigation the plaintiff and de- 
fendants 8 to 11 can claim would be to 
get their share of income so irregularly 
utilised by the heirs of Pennan III, who 
are defendants 1 to 7 and they cannot 
Claim any share in the acquisitions made 
by Pennan III in his own name. This is 
because Pennan III was only a tenant in 
common with respect to the properties of 
Pennan II inherited by him as co-heir 
with his brothers. It is a matter of proof 
whether Pennan III was in possession of 
more than one-third share of the proper- 
ties left by Pennan II and whether he 
used or utilised such excess share or 
other properties of Pennan II or the in- 
come therefrom for acquiring properties 
of his own in his own name which was 
to the prejudice of the plaintiff and de- 
fendants 8 to 11. This is a matter again 
to be investigated in the final decree 
proceedings. 


22. The next incidental question which 
arises for consideration is whether there 
has been a severance in status and a di- 
vision as between Pennan III, Vellian 
and Anaikutti. Mr. Kesava Iyengar would 
fairly say that there is no clinching evi- 
dence as to the date and manner of the 
severance amongst the co-tenants, but 
he would refer to a series of transactions 
indulged in by the three brothers which 
would conclusively establish that they ‘so 
conducted themselves as to give the im- 
pression to the outside world that they 
were independently enjoying the proper- 


ties inherited by them from Pennan II 
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and were treating those properties as 
their own with the concurrence of the 
other two that one was treating the pro- 
perties in his possession as if they were 
his own and such dealings were to the 
knowledge and concurrence of the other 
two, It is common case of parties before 
us that soon after the death of Pennan II, 
Pennan IH, Vellian and Anaikutti were 
enjoying defined portions of the proper- 
ties inherited by them from Pennan II 
and were either selling. or mortgaging 
the same to the knowledge of all. There- 
fore, it is contended that no case of par- 
tition has arisen, as each of the sharers 
are already in possession of definable pro- 
perties of Pennan II and in that sense, 
no occasion has arisen for a preliminary 
decree for partition. We may at once 
state that no acceptable material has 
been placed before us to show that the 
three .coparceners are in enjoyment of 
specific items of property left by Pen- 
nan IJ. In this sense, therefore, a preli- 
minary decree for partition cannot be 
avoided, even if we accept the rather for- 
cible argument on merits made by Mr, 
Kesava Iyengar. He has. referred to us 
various documents under which the bor- 
rowings were made by Pennan III and 
contended that all the properties pur- 
chased by him were from extensive bor- 
rowings from third parties. By way of 
elucidation, we shall refer to some of 
those incidents. Exs. A 193, A 190, B 38, 
B 192, A 189, A 205, A 208 etc, show 
how Pennan III was dealing with those 
properties. In course of such dealings, 
some documents such as Exs, P 192, A 189, 
A 191 etc, were all attested by Anai- 
kutti. Some of the borrowings made by 
Pennan III were discharged by Anaikutti 
himself — vide Ex. A 121. In fact, the 
plaintiff himself under Ex. A 110 receiv- 
ed money from Pennan IJI and cancelled 
the debt due therein. Similarly, Vellian 
had his own independent transactions. 
Under Ex. A 198 Vellian purchased pro- 
perties. Under Ex. A 200 Anaikutti sold 
some property to Vellian. Under 
Exs. A 204, A 211, A 212, A 213 etc., 
Anaikutti sold certain properties to 
the plaintiff himself. We have evi- 
dence on record to show that Anai- 
kutti had independently dealings by 
himself vide Ex. A 219 ete. We have only 
illustratively referred to such transac- 


tions which are relied upon by Mr. 
Kesava Iyengar to show that there has 
been a severance in status between Pen- 
nan III and his brothers. He would ask 
us to consider the cumulative effect of 
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such dealings inter se as between the 
brothers and between the brothers and 
third parties. Reference is also made to 
the oral evidence of D.W. 2 to sustain 
a case of severance. No doubt, there is 
abundant volume of evidence in this casa. 
both documentary and oral to urge thaf 
the brothers were enjoying the proper- 
ties of Pennan II independently at least 
to some extent. But would that be suffi- 
cient to conclude that there was sever- 
ance as between themselves and _ that 
there has been a partition of properties 
by metes and bounds. We are afraid that 
We are not in a position to opine that 
way. One significant factor in the course 
of this litigation was stressed before us 
fo sustain the case of severance in status, 
Reference is made to an earlier litigation 
between the parties in O.S. 13 of 1946 
already referred to. The 12th defendant 
in O.S. 161 of 1965 was the plaintiff in 
O. S. 13 of 1946. Pennan II and his three 
sons and others were parties to that liti- 
gation, The allegation was that there was 
This suit was, 
however, ultimately withdrawn in 1949 
under Ex. B 272. What is urged befora 
us is that by merely asking for a parti- 
fion, a member effects severance in status 
as between all the members in the joint 
family. Reliance is placed upon the deci- 
sion in Soundararajan y. Arunachalam 
(1916) ILR 39 Mad 159 (FB). It is urged 
that the subsequent withdrawal cannot 
have any effect in the disruption in status 
of the family. In this sense, therefore, 
Mr. Kesava Iyengar contends that there 
has been such a severance in status. We 
should at once point out that the appel- 
lants were not able to pin-point with 
any precision as to when exactly the se< 
verance in status, if at all there was one, 
took place. We are not inclined to accept 
the broad proposition that notwithstanding 
the withdrawal of the suit O.S. 13 of 1946, 
still it should be held that the family 
has divided itself in all respects because 
one of the members of the composite co- 
parcenary in which Pennan II was the 
head, filed a suit for partition and later 
withdrew it. The legal position relating 
to severance in status is by now well 
established. We are not in this case re- 
ferring in detail to the voluminous exhi- 
bits in which Pennan III, Vellian and 
Anaikutti and their respective heirs con- 
ducted themselves in dealing with the 
properties in their possession, This is un- 
doubtedly a case where Pennan III, Vel- 
lian and Anaikutti domestically and in- 


ternally arranged to enjoy the proper- 
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ties of Pennan II separately. But it is not 
clear from the evidence on record nor 
has it been brought home to us as to 


what were the properties each of the 
sons of Pennan II took after his death. 
The dealings would only show that there 
was a mixing up of the properties when 
it suited them. One brother was borrow- 
ing and the other brother was discharg- 
ing the debt. In some cases one of the 
brothers attested as a witness to the bor- 
rowings made by his brother. If at all 
there was a consistency, there was con- 
sistency in inconsistency. The voluminous 
records produced do not give us a clear 
‘impression that there was a division by 
metes and bounds as between the bro- 
thers. As already stated, each was en- 
riching himself by purchasing properties 
in their own name. Each was lending 
money and in turn borrowing moneys. 
Such an admixture of events and cita- 
tion of facts do not evidence an unequi- 
vocal intention or an explicit declaration 
either as such or by conduct to sever. 
In order that conduct alone should be 
the sole criteria for a conclusion about 
severance, the Privy Council in Girija 
Bai v. Sadashiy Dhundiraj AIR 1916 PC 
104, said that the intention to separate 
may be evinced in different ways either 
by explicit declaration or by conduct and 
if it is an inference derivable from con- 
duct, it will be for the court to deter- 
mine whether it was unequivocal and ex- 
plicit. There is no such clinching record 
or material for us to gain that impres- 
sion. In Surajnarain v. Iqbal Narain 
(1913) ILR 35 All 80 (PC) once again the 
principle was re-affirmed that a definite 
and unambiguous indication by one of 
the members of a joint family (may be 
fenants in common) is necessary to sepa- 
rate himself and to enjoy his share in 
severalty. But to have that effect the in- 
tention must be unequivocal and clearly 
expressed. Separation from commonality 
does not as a necessary consequence 
effect a division. Such intention should 
not be purely subjective and exist in va- 
cuum but should be made known objec- 
tively as Subba Rao J. in Raghavamma 
v. Chenchamma AIR 1964 SC 136 said— 


“The process of manifestation may 
vary with circumstances. What form that 
manifestation should take would depend 
upon the circumstances of each case. 
Thus, the knowledge of the members of 
the family of the manifested intention of 
one of them to separate from them is a 


necessary condition for bringing about 
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that member's severance from the fa- 


mily.” 


Vide also the decision in Puttarangamma 
v. Rangamma AIR 1968 SC 1018. Though 
Mr. Kesava Iyengar was at pains to refer 
to the various circumstances touching 
upon the conduct of the parties and said 
to be evidence of an unequivocal decla- 
ration on their part to sever and sepa- 
rate, yet we are unable to comprehend 
such a situation. The conduct of the par- 
ties no doubt fairly touch upon their be- 
haviour to separately enjoy the proper- 
ties which they inherited from Pennan II. 
In what share they were enjoying is yet 
to be found, If ultimately, in the final 
decree proceedings it is found that each 
of the sons of Pennan II was enjoying 
fairly a third of the properties left by 


‘Pennan IJ, then there may not be much 


of difficulty; but if they were unequally 
enjoying their shares, then it has to be 
found whether Pennan III or Vellian or 
Anaikutti benefited themselves by caus- 
ing a prejudice to the joint property. In 
any event, however, the properties pur- 
chased by Pennan III or Vellian or Anai- 
kutti in their names, shall be their own 
properties subject, however, to account- 
ing by them, if it becomes necessary to 
the other brothers in case they were in 
enjoyment of properties in excess of 
their legitimate share. The properties in 
the name of Pennan HI shall be and 
ought to be accepted as his own proper- 
ties. As, in our view, the three brothers 
took Pennan Hs properties as tenants in 
common and not as members of an un- 
divided Hindu family, the principles laid 
down in M. Girimallappa v. Yellappa- 
gouda, AIR 1959 SC 906, Mallesappa v. 
Mallappa AIR 1961 SC 1268; and a judg- 
ment of this court in Kumaraswami v. 
Subba Gounder AIR 1977 Mad 353, would 
not apply. The case of the plaintiff and 
defendants 8 to 11 is that Pennan III was 
in sole management of the entirety of the 
properties. Even if he was, it cannot be 
said that he was in possession of those 
properties or any share in excess of his 
legitimate share as the ‘manager of an 
undivided Hindu family’. It may be that 
a co-owner was irregularly enjoying the 
properties of another co-owner. As al- 
ready stated by us, he would only be 
accountable to the income from those 
properties enjoyed by him in excess of 
his legitimate share. Even if in the course 
of such enjoyment he has purchased pro- 
perties in his own name, they will be 
his self-acquisitions, but the only respon- 
sibility of. his would be to shed the ex- 
wer 
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cess' share of his possession and’ account 
for its income to his other two brothers: 
Mr. Narayanaswami’s contention is that 
applying the principles in the above cases 
cited, the acquisitions made by Pen- 
nan III should be equated to the accre- 
tions made by the manager of a Hindu 
undivided family. This principle will not 


squarely apply to a case of co-sharers or. 


co-owners. In the case of the three bro- 
thers in question, they had indisputably 
a right over a third of the properties. By 
accident or by sufferance or by consent, 
if Pennan III or any one of the other 
brothers were in possession of and in en- 
joyment of a share which is not equal 
to one-third share of Pennan I's pro- 
perties, they would only be surcharged 
for the corpus or income which they en- 
joyed until a physical partition takes 
place. But their exertions which are in- 
dependent as co-owners without. refer- 
ence to the others cannot be said to be 
for the benefit of the other two co- 
owners, In this sense, therefore, the 
question as to nucleus, blending, throw- 
ing into the common stock, ete., which 
would arise only in cases of acquisitions 
made by coparceners from and out of the 
income of coparcenary properties . when 
. they remained joint do not arise and are 
not relevant for purposes of the present 
case. This is because the case in question 
relates to acquisition from and out of in- 
herited properties held as tenants in 
common’ and not from coparcenary pro- 
perty held as joint tenants. The adjust- 
ment of equities, therefore, 
made as indicated above. 


-23. The only surviving question is 
whether the suit is barred by limitation. 


24, Here again, we are unable to 
agree with Mr. Kesava Iyengar, that the 
suit is barred by limitation. We have in 
the earlier portion of our judgment ex- 
pressed the view that in spite of volumi- 
nous evidence, oral and documentary, 
there was no proof of clinching material 
aliunde to show that there was a sever- 
ance as between the co-owners in a real- 
istic sense and that there was an equit- 
able and equable division of their inde- 
pendent third share amongst themselves 


and there was not even evidence to show © 
that at any particular point of time any. 


such declaration was made and expressly 
communicated by one to the other so 
that an ouster of the same in relation to 
the properties held by the other two 
could reasonably be inferred. We have 


also referred to the impact - which. .-the:: 
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earlier. 1946 suit had in. the, course of this 
litigation. O.S. 13 of 1946 was filed in 
which Pennan III and almost all the par- 
ties to the present actions were parties. 
Pennan III besides making assertions of 
severance and his independent title to 
all his properties did not pursue his stand 
to the end and there was no real adjudi- 
cation on the rights of parties except- 
ing pleadings. No doubt, the trial court 
rendered its judgment in O.S. 13 of 1946. 
But the main suit was withdrawn at the 
appellate stage. It is, therefore, doubtful 
whether the infructuous pleadings by 
themselves and the evidence let in in that 
case to show that each.of the brothers 
were dealing with the properties of 
Pennan II in their possession, as if it 
was their own, cannot succinctly and 
pointedly lead to the conclusion that 
there was an assertion of hostile title by 
Pennan III, Vellian and Anaikutti, by 
one as against the other. It is only in 
cases of such proven ouster and estab- 
lished assertions of sole and exclusive 
title and denial of title in others, the 
question of adverse possession can arise. 
If adverse possession is established and 
proved to the satisfaction of courts, then 
only Art. 65 or Art. 113 of the Indian 
Limitation Act would apply. The case 
before us could at best be illustrative o 
the position that co-owner was enjoying 
some portion of the joint properties 
whilst others were enjoying the other ` 
portions. At best it was the result of a 
subjective domestic adjustment of rights. 
There is no showing that such enjoyment 
was by virtue of an agreement or a prov- 
ed understanding. Even in a case where 
a member of a Hindu family, who is 
divided in status from others is in enjoy- 
ment of some portions of the family pro- 
perties while others enjoy other portions 
is not in law excluded or ousted from 
other portions so as to disentitle him to 
his share of those portions however long 
their enjoyment by others. (Vide Kumar- 
appa Chettiar v. Saminatha Chettiar 
((1919) ILR 42 Mad 431). We are unable 
to find, nor is it seriously urged before 
us that Pennan III or Vellian or Anai- 
kutti were in exclusive possession of 3 
defined or identifiable’ portion of Pen- 
nan It’s properties and that such posses- 
sion was ‘adverse to the other two bro- 
thers. Borrowings made to the knowledge 
of others or dealings had inter se be- 
tween the brothers or evidence of muta- 
tion proceedings or proceedings for.muta- 
tion of names have to be understood as 


an understanding . conduct as - between 
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the brothers without any legal implica- 
tions thereto and such domestic adjust- 
ments of rights in a family forum can- 
not be the sole criteria for deciding legal 
rights and particularly on a question 
" whether the suit laid by the plaintiff 
and consented to by some of the defen- 
dants is barred by the statute of limita- 
tion. In fact, in Nirman Singh v. Rudra- 
partab Narain Singh, (1926) 51 Mad LJ 
836 (PC) the Privy Council characterised 
proceedings for mutation of names as 
not a judicial proceeding in which the 
title to and the proprietary rights in im- 
moveable property are determined, but 
are more in the nature of physical en- 
quiries instituted in the interest of the 
State for ascertaining which of several 
rival claimants to the occupation of im- 
movable property may be placed in pos- 
session of it with greater probability 
that the Revenue will be duly paid. Even 
so, the illustrative examples referred to 
by us earlier out of the many transac- 
tions quoted before. us by Mr. Kesava 
Iyengar, which in turn refer to the deal- 
ings each of the brothers had either inde- 
pendently or in conjunction with one an- 
other cannot be misunderstood as con- 
duct which reflects upon the title of each 
of the brothers over the respective pro- 
perties dealt with by them. At best they 
have persuasive value but by themselves 
cannot be conclusive of title and eyi- 
dence of ouster or adverse possession, 
Govindrao v. Rajabai, AIR 1931 PC 48, 
cited by Mr. Kesava Iyengar, to support 
his plea that the suit is barred by limita- 
tion presents a different set of facts. 
There it was established beyond doubt 
that the possession of one of the owners 
was adverse for more than the statutory 
period with reference to the other co- 
owners. In fact, there was evidence in 
that case that one co-owner did not 
have possession or participation of pro- 
fits in the properties for more than the 
statutory period and that in spite of 
knowledge that such properties in which 
he had an interest were adversely being 
enjoyed by others, the affected party kept 
quiet. It was in those circumstances, the 
Privy Council in Govindrao v. Rajabai, 
AIR 1931 PC 48 held that the possession 
of one party was adverse to the others. 
But in our view there is no such clinching 
evidence in this case. The case reported 
in Parbati v. Naunihal Singh (1909) ILR 
31 All 412 (PC) relied upon by Mr. 
Kesava Iyengar was also a case in which 
the members of a Hindu family agreed 
that the joint property should be held 
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and enjoyed by the various members of 
the family in certain defined shares which 
they specified in writing in public record. 
It was in those circumstances the court 
held that the transaction and conduct of 
the members of the family with respect 
to the management of the property had 
been on the basis that it was held in 
separate shares from that time. We have 
expressed the view that the cumulative 
effect of all the transactions had when 
Pennan II was alive and which had a re- 
levant impact upon the conduct of Vellian 
and Anaikutti, as also the conduct of the 
three co-owners could not have been on 
the basis that there was any agreement 
on the basis of which they were in pos- 
session of the properties of defined shares 
in the properties of Pennan II. The posi- 
tion of each of the brothers was as a 
result of a mutual unwritten understand- 
ing and this does not effectively give out 
to the outside world that such possession 
of their properties sprang from a mutual 
final adjustment of rights. There is no 
proof excepting the suit of 1946 which 
was later on withdrawn that there was a 
demand and a refusal to account by one 
to the other. The cause of action prior 
to the institution of the present suit did 
not come into being earlier. So the per- 
iod oi limitation cannot run until the 
cause of action arose. In our view, the 
cause oi action arose for the first time on 
the institution of the present suit. In the 
ultimate analysis we are unable to find 
that any one of the brothers was ousted 
or excluded from the joint properties so 
as to allow the law of limitation to 
operate. We agree with the court below 
that the suit is within time. 


25. The result of our discussion as 
above, could be summarised thus ;— 


1. The plaintiff is granted a declaration 
that he is entitled to a one-third share in 
the properties left by Pennan II. 

2. If it is found in the course of the 
final decree proceedings that either 
Pennan IH and his branch or Vellian and 
his branch or Anaikutti and his branch 
were in possession of properties in excess 
of one third share in Pennan II’s pro- 
perties, they would have to shed the same 
and account for mesne profits in respect 
of such excess of properties in their 
possession, to the plaintiff. 


3. In so far as the properties standing 
in the name of Pennan HI or Vellian or 
Anaikutti, they shall be their respective 
self acquired properties and shall be con- 
sidered as such, 
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4. There is no positive proof that there 
has been a severance in status or an 
effective division as between the co- 
owners, viz, Pennan III, Vellian and Anai- 
kutti and the evidence on record either 
independently scrutinised or cumulatively 
considered does not give such an impres- 
sion. 


5. In so far as the Will Ex. A 168 exe- 
cuted by Pennan III is concerned, it 
would be valid and enforceable as regards 
his own properties acquired by him and 
also in so far as they relate to the pro- 
perties acquired by Pennan III after the 
death of Pennan II, as in our view they 
should be his self acquired properties 
and in consequence he would have a 
valid disposing power over them. 


6. As we find, as already stated, that 
the suits are within time. 

26. A preliminary decree for partition 
is, therefore, passed in favour of the 
plaintiff declaring his right over the one- 
third share in the properties of Pennan 
I and in so far as the accounting por- 
tion inter se as between the parties is 
concerned, it is relegated to the final 
decree proceedings. 


27. We shall now take up O.S. 124 of 
4964 against which A.S. 141 of 1972 arises, 
This is a suit in which the sons of Pen- 
nan II through his second wife are fight- 
ing the sons of Pennan II through his 
first wife. The plaintiffs in this suit are 
defendants 4, 5 and 6 in O.S. 161 of 1965. 
The defendants in this suit are defen- 
dants 1, 2 and 3 in that suit. The plain- 
tiffs alleged that the properties describ~ 
ed in schedules A to E are the self-ac- 
quired properties of Pennan III and they 
were acquired by him as his absolute 
property by his own exertions without 
reference to the joint family property or 
income. According to them Pennan IÑ 
executed a Will Ex. A-168 bequeathing 
the suit properties in favour of the plain- 
tiffs and the defendants in equal shares 
and though each of them was enjoying 
the properties separately by mutual con- 
sent and agreement, yet the first defen- 
dant in this suit has unauthorisedly 
interrupted the possession of the plain- 
tiffs and was enjoying the income of all 
the properties to the prejudice of the 
plaintiffs and it has, therefore, become 
necessary for them to sue for partition 
and separate possession of their one-half 
share in the suit property. Later on they 
included the properties set out in sehe- 
dules A-1, B-1, C-1, D-1 and E-1. In so 
far as these properties are concerned, 
the plaintiff’s case is that they are joint 
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family properties in which the plaintiffs 
and defendants are both entitled to a 
one-third share and the plaintiffs alone 
being entitled to one-sixth share. The 
defendants denied that the suit proper- 
ties as originally contained in the plaint 
are the self-acquired properties of their 
father. They would set up a case of 
blending of the properties acquired . by 
Pennan IH from Pennan II and that all 
the suit properties included in schedules 
A to E and A-1] to E-l are joint family 
properties and that a division if at all 
has to be made in that light. As in the 
view of the defendants in this case the 
properties are all joint family properties, 
the Will as such is unenforceable. In so 
far as the rest of the pleadings are con- 
cerned, the defendants’ case is that there 
was always an undivided joint Hindu 
family and the rights of parties had to 
be worked out in that light. Thereafter, 
the pleadings in O.S, 161 of 1965 which 
has already been set out, are repealed by 
the defendants. 


28. The learned trial Judge in view 
of his findings earlier held that the Will 
Ex. A-168 is unenforceable in all re- 
spects. He also held that the parties 
agreed that there was no E schedule pro- 
perty. He rendered a judgment in ac- 
cordance with his findings as above. 


29. But in view of a partial modifica- 
tion of the judgment of the trial Court 
in the light of our discussions in A.S. No, 
142 of 1972, we modify the judgment of 
the court below in O.S. 124 of 1964 as 
under— 


As there was no argument before us 
about the validity of the Will Ex. A-168, 
it is upheld. We hold that Ex. A-168 will 
be operative not only as regards the pro- 
perties which Pennan IJI would acquire 
as per our decision in O.S. 161 of 1965 
which is a one-third share in Pennan Ms 
properties, but also with reference to the 
properties which he purchased and ac- 
quired in his own name after the death 
of'Pennan II. We also pass a preliminary 
decree for partition as prayed for by the 
plaintiffs in respect of their one-half 
share in such properties as per the direc- 
tions in the Will and relegate the par- 
ties in respect of the accounting of the 
mesne profits therefrom in the final de- 
cree proceedings. 


30. In the result, therefore, A.S. 141 
of 1972 and A-S. 142 of 1972, are allowed 
in part and a preliminary decree shall 
issue in each of the cases as per our judg- 
ment above. All the parties both in the 
court below and before us shall bear 
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their own costs and such costs shall come 
out of the estate. 

31. The cross-objections filed by the 
legal representatives of defendants 17 and 
18 stand dismissed, and there will be no 
order as to costs. 

(These appeals and memorandum of 
cross-objections having been set down 
this day for being mentioned, the court 
made the following order): 

32. The Chief Justice;-— Learned 
counsel appearing before us agree that 
as no orders have been passed apparently 
by inadvertance in C.M.P. No. 9232 of 
1977, which was an application to bring 
on record the legal representatives of 
the deceased 13th respondent, it has to 
be ordered. Accordingly, the said C.M.P. 
No. 9232 of 1977 is ordered as prayed for. 

33. As regards the cross-objections in 
' AS. No. 141 of 1972, counsel agree that 
in view of the judgment already render- 
ed by us they have to be dismissed, and 
the cross-objections filed in A. S. No. 142 


of 1972 have to be allowed as this result . 


follows from the judgment. 
Order accordingly. 
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FULL BENCH 
GOKULAKRISHNAN, NATARAJAN 
AND VENUGOPAL, JJ. 


Dr. N. R. Rao and another, Petitioners 
v. M/s. Premier Auto Electric Pvt. Ltd. 
Respondent. 


C. R. P. No. 2163 of 1977, 
1979.* 

(A) T.'N. Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 10 (2) (ii) (b) 
— Use of building contrary to purpose 
for which it is let out —- Building let out 
for purpose of administrative office — 
Portion let out by.tenant to third person 
—~ Contravenes S. 10 (2) (ii) (b), user of 
building being contrary to purpose for 
which it is let out. (Para 12) 

(B) T. N. Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 10 (2) (ii) (b) 
~—- Tenant letting out “substantial por- 
tion” of building to third party — Held, 
building included part also and there- 
fore S. 10 (2) (ii) (b) was contravened — 
Eviction of tenant ordered. (1970) 1 SC 
WR 487, Rel. on. (Paras 17, 18) 


*Decided by Full Bench on order of rex 
ference made by Ramaprasada Rao, 
C. J. on 23-11-1978. 
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Cases Referred: Chronological Paras 


1974 TNLJ 180 13 
(1970) 1 SC WR 487 7, 8, 17 
(1968) Appeal No. 825 of 1968 (Mad) 5, 
T, 9, 

U. N. R. Rao, for Petitioners; Govind 
Swaminathan, for Respondent. 

GOKULAKRISHNAN, J.:— The revi- 
sion petitioners herein filed H. R. C. No, 
1433 of 1968, before the Rent Controller, 
Madras, for eviction of the respondent, 
under Section 10 (2) (ii) (b) of the Tamil 
Nadu Buildings (Lease and Rent Con- 
trol) Act, Act 18 of 1960. They inter alia 
alleged that they are the owners of pre- 
mises No. 4-A Pattulos Road, Mount 
Road, Madras 2 a non-residential build- 
ing, that they leased out a portion of 
the said premises fo M/s. Premier Auto 
Electric P. Ltd. (respondent) by a regis- 
tered instrument bearing the date 28-10- 
1961, for the purpose of running their 
administrative office, that the portion 
leased out consisted of an area of 2225 
sq. ft. in the ground floor and an area of 
759 sq. ft. in the first floor, that clause 9 
of the lease deed specifically provides 
that the lessee should use the demised 
premises only for the purpose of having 
the administrative office of their business 
and for no other purpose and that con- 
trary to the covenant the respondent, 
viz., M/s. Premier Auto Electric Pvt. Ltd, 
gave the use of a portion of the leased 
premises to M/s. Premier Automobiles 
Ltd., Bombay and their local resident 
representative runs his office in the leas- 
ed premises. The landlords further aver- 
red in the eviction petition that in April 
1966, they filed C. S. No. 77 of 1966 on 
the file of the High Court of Judicature 
at Madras, against M/s. Premier Auto 
Electric Pvt, Ltd. Bombay, alleging vio- 
lation of the covenant and praying for 
damages and an injunction restraining 
the defendants from further violating the 
covenant. A few months after the filing 
of the said suit, M/s. Premier Automo- 
biles Ltd., Bombay vacated the premises, 
and the prayer in the suit for injunction 
became infructuous at the time of the 
trial. The suit was transferred to the file 
of the City Civil Court, Madras, for ad- 
ministrative reasons and numbered as 
O. S. No. 5484 of 1967. There, both the 
defendants admitted the violation of the 
covenant though they sought to justify 
it on various grounds. In the judgment 
that was delivered in that suit on 6-3- 
1968, it was found that the defendants 
had violated the covenant contained in 
clause 9 of the lease deed, in that M/s, 
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Premier Auto Electric Pvt. Ltd., had gi- 
ven the use of a portion of the premises 
to a third party. Subsequent to that the 
landlords, ie. the revision petitioners 
herein issued a notice under S. 106 of the 
Transfer of Property Act, calling upon 
the tenant to vacate and deliver vacant 
possession of the demised premises. The 
tenant has replied by notice dated 18-3- 
1968 stating that the lease was not liable 
to be terminated and that the tenant 
was not liable to vacate the premises. 
Hence, the landlords on the ground that 
the tenant had used the building for a 
purpose other than that for which it was 
leased, filed a petition H. R. C. 1433 of 
1968, under Section 10 (2) (ii) (b) of the 
Act, praying for the eviction of the ten- 
ant from the leased premises and also 
for costs. 


2. The respondent, M/s. Premier Auto 
Electric Pvt. Ltd., inter alia, contended 
that the landlords knew that M/s. Pre- 
mier Auto Electricals Ltd., and M/s. Pre- 
mier Automobiles Ltd, Bombay were 
one unit, that to the knowledge of the 
landlords a portion of the premises was 
occupied by M/s. Premier Automobiles 
Ltd., Bombay, and that is why no pro- 
ceedings had been launched by the land- 
lords from 1960 to 1964, in spite of the 
fact that M/s. Premier Automobiles Ltd., 
was occupying a portion of the demised 
premises for a long period. The respon- 
dent further contended in the eviction 
petition that the notice for eviction was 
defective and that the tenant never ad- 
mitted during the trial of the suit O. S. 
No. 5484 of 1967, aforesaid, that the ten- 
ant has committed violation of the terms 
and conditions of the lease. ‘The tenant 
further contended that the present pro- 
ceedings taken by the landlords was bar- 
red by res judicata by virtue of S. 19 of 
the Act and that at the time of filing 
the present eviction petition Messrs. Pre- 
mier Automobiles Ltd., Bombay, was 
not in occupation of the premises and 
therefore the breach, if any, had not 
existed. 


The Rent Controller, on a considera- 
tion of the evidence on record, came to 
the conclusion that the respondent-ten- 
ant has violated clause 9 of the lease 
deed by allowing RW 1, the then District 
Sales Manager of M/s. Premier Auto- 
mobiles Ltd., Bombay to make use of the 
petition-premises, which was in clear 
violation of the terms of the lease deed. 
On this finding the Rent Controller 
ordered the eviction of the respondent 
and allowed the eviction petition. 
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3. Against the order of eviction, the 
tenant, M/s. Premier Auto Electric Ltd., 
preferred H. R. A. No. 461 of 1977, be- 
fore the Appellate Authority. The Ap- 
pellate Authority, after observing that 
M/s. Premier Automobiles Ltd., Bombay, 
is the parent concern of the tenant, that 
only a small portion was used as the 
administrative office by RW 1, that RW 
1 was having the office even prior to 
the lease deed and that there was no- 
thing to show that M/s. Premier Auto 
Electric Pvt. Ltd. used the building for 
a purpose other than that for which it 
was leased, held that the petition under 
S. 10 (2) (ii) (b) of the Act was not main- 
tainable. After holding so, the Appellate 
Authority allowed the appeal with costs 
and set aside the order of eviction pass- 
ed by the Rent Controller. 

4. The landlords, aggrieved by the 
decision of the Appellate Authority, 
have preferred this civil revision peti- 
fion. 

% The Honourable the Chief Justice 
who heard this civil revision petition 
considered the decision rendered by a 
Division Bench of this court in Appeal 
No. 825 of 1968. Appeal No. 825 of 1968 
arose out of the decision in the afore- 
mentioned suit O. S. No. 5484 of 1967. 
That suit, as already mentioned, was for 
recovery of damages in a sum of Ru- 
pees 18,000. for alleged violation of cla- 
uses §6 and 9 of the lease deed dated 
28-10-1961. The appellants im the said 
appeal were M/s. Premier Auto Electric 
Ltd., and M/s. Premier Automobiles Ltd., 
while the respondents therein were the 
present revision petitioners. Clause 6 of 
the lease deed runs as follows— 

“§ The lessees shall not assign, sublet 
or part with possession of the premises 
or any part thereof without the specific 
and written consent of the lessors.” 
Clause 9 of the lease deed runs as fol- 
lows— 

“9, The lessees shall use the demised 
premises only for the purpose of admin- 
istrative office of their business and for 
no other purpose”. 


6. In that case, the trial court found 
that the first defendant, M/s. Premier 
Auto Electric Ltd. has violated clauses 
6 and 9 of the lease deed and therefore 
it was liable in damages. The trial court 
further found that the second defendant 


rar 


M/s. Premier Automobiles Ltd. was also | 


liable in damages. As regards the quan~ 
tum, the trial court fixed it at a nominal 
sum of Rs. 500, observing that the plain- 
tiffs had not proved the quantum they 
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claimed in the plaint. In appeal, a Divi- 
sion Bench presided over by Ramanujam 
and V. Ramassami JJ. considered the 
question as to whether M/s. Premier 
Auto Electric Ltd. has violated clauses 6 
and 9 of the lease deed and thus made 
itself liable in damages for such viola- 
tion. The learned Judges, on a consi- 
deration of clause 6 of the lease deed, 
came to the conclusion that M/s. Premier 
Auto Electric Ltd. has violated clause 6 
of the lease deed in permitting the se- 
cond defendant to occupy a portion of 
the leased premises. Continuing further, 
the Division Bench considered the ques- 
tion of violation of clause 9 of the lease 
deed, and observed that clause 9 has to 
be taken to cover any unauthorised user 
by the first defendant, that if the first 
defendant has used the premises for pur- 
poses other than for running its admin- 
istrative office then it can be said to have 
violated clause 9, that having, specially 
found that the first defendant has violat- 
ed clause 6 by parting away with posses- 
sion of a portion of the leasehold pre- 
mises to the second defendant and the 
second defendant has used it for its 
business, the Division Bench cannot find 
that the first defendant has also violated 
clause 9 in respect of the same conduct, 
and ultimately held that clause 9 of the 
lease deed has not been violated. Since 
the appellate court sustained the nice 
that clause 6 has been violated, it uphel 

the award of damages made by the trial 
court. 


7. The parties to Appeal No. 825 of 
1968 were the same as in this revision 
petition. There also, the lease deed which 
we have to consider here, was in ques- 
tion, Since the Division Bench has held 
that clause 9 of the lease deed has not 
been violated and since clause 9, which 
we have extracted above, in effect em- 
bodies the provisions contained in Sec- 
tion 10 (2) (ii) (b) of the Act, the learned 
Chief Justice, who felt that he cannot 
accept the finding of the Division Bench 
as regards clause 9 of the lease deed, has 
referred the matter to a Full Bench for 
the purpose of deciding as to whether the 
tenant has come under the mischief of 
S. 10 (2) (ii) (b) of the Act. The learned 
Chief Justice has observed in the order 
of reference that incidentally the ques- 
tion whether the user of the building for 
a different purpose has been made out 
would have to be considered in the light 
of the decision reported in Palaniappa 
Chettiar v. Ponnuswami Pillai, 1970-1 
SCWR 487. This incidental question was 
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also referred because of the fact that Mr. 
U. N. R. Rao, for the petitioner, stated 
that a third of the property was put to 
such use, while Mr. Govind Swaminathan 
for the respondents, stated that it was 
not so. This is how the matter is before 
Hs. 


8. Before advancing arguments in the 
reference, Mr. U. N. R. Rao, learned coun- 
sel for the petitioners, submitted þe- 
fore us that since the learned Chief Jus- 
tice has clearly found that the tenant 
has contravened S. 10 (2) (ii) (b) of the 
Act, we need not go into the questions 
forming the subject-matter of reference 
and we can allow the revision petition 
solely with reference to the finding ren- 
dered by the learned Chief Justice. On 
the other hand, Mr. Govind Swami- 
nathan, learned counsel for the respon- 
dents, submitted that having regard to 
the observation of the learned Chief Jus- 
tice that he is bound by the decision of 
the Division Bench in Appeal No. 825 of 
1968, dated 9-4-1968, we should take 
note of that fact and straightway dismiss 
the revision petition, We, however, do 
not feel persuaded to dispose of the revi- 
sion petition in the summary way in 
which the respective counsel would like 
us to deal with the matter. What has 
been referred to us for consideration is 
whether clauses (6) and (9) of the lease 
deed are mutually exclusive and whether 
clause (9) is restricted in its application 
only to a different user of the demised 
premises by the tenant alone, and se- 
condly, whether the ratio laid down in 
Palaniappa Chettiar v. Ponnuswami Pil- 
lai, (1970) 1 SCWR 487 would apply to 
the facts of the case in the event of it 
being found that the tenant has contra- 
vened Section 10 (2) (ii) (b) of the Act. 


9. We have carefully gone through 
the pleadings in this case filed in H. R. C. 
No, 1433 of 1968, and also the judgment 
rendered by the Division Bench in Ap- 
peal No. 825 of 1968. Apart from the fact 
that the said judgment was in respect of 
the suit for damages for violation of 
clauses § and 9 of the lease deed, the 
learned Judges of the Division Bench 
were of the opinion that since they held 
that the tenant has violated clause 6 
Which prohibits the tenant from sublet- 
ting any part or the whole of the demis~ 
ed premises without the written consent 
of the lessors, the court cannot also find 
that the tenant: has violated clause 9, 
which is to the effect that the lessee shall 
use the demised premises only for the 
purpose of administrative office of their 
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business and for no other purpose, While 


giving such a finding, the Division Bench ` 


was of the view that if only the tenant 
himself has used the premises for pur- 
poses other than for running its admin- 
istrative office, the tenant can be said to 
have violated clause 9. We do not think 
the abovesaid finding of the Division 
Bench can have any impact on the mat- 
ter now under consideration. What was 
asked for in the suit C. 5. No. 77 of 1966 
(renumbered as O. S. No. 5484 of 1967, 
on the file of the City Civil Court) by 
the landlord was, the award of damages 
for contravention of clauses 6 and 9 of 
the lease deed; for granting relief to the 
landlords in that suit, it was not neces- 
sary that a violation of both the clauses 
should have occurred. It was enough 
even if one of the clauses was violated, 
Therefore, the question, as it has now 
arisen for consideration in these proceed- 
ings, did not arise for consideration in 
the earlier suit, ` It cannot, therefore, 
be strictly said that the finding rendered 
by the Division Bench in App. No. 825 
of 1968 will govern the dispute between 
the parties in these proceedings. How- 
ever, even assuming that the finding of 
the Division Bench will govern the first 
question referred to us for consideration, 
we find ourselves unable to share the 
view taken by the Division Bench. We 


have already extracted clauses 6 and 9%. 


From a reading of those clauses, it may 
be seen that clause 6 contains an inhibi- 
tion regarding the unauthorised sub- 
letting of the building, whereas clause 
9 contains restrictions regarding the 
mode of user of the building. In spite of 
the different inhibitions contained in the 
two clauses, it can never be said that the 
two clauses are mutually repellant. We 
are of opinion that the two clauses have 
a certain amount of overlapping area and 
with reference to that area the clauses 
are not mutually exclusive. For exam- 
ple, if the respondent sublets or parts 
with possession of a certain area of the 
premises to a third party without the 
consent of the lessors, then such act will 
not only be violative of clause 6, but 
will also be violative of clause 9 to the 
extent the tenant had failed to use the 
demised premises solely and exclusively 
for the purpose for which the building 
was let out to him. It is this aspect of 
the matter which has been touched upon 
by the learned Chief Justice in the fol- 
lowing words in the order of reference — 


“The conclusion of the learned Judges, 
that, even though the tenant had parted 
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with physical possession and allowed a 
third party to use the premises for a 
purpose other than the primary purpose 
of conducting the administrative office of 
their business, he could not be said to 
have violated clause 9, is not acceptable 
to me”, 

Continuing further, the learned Chief 
Justice would observe — 


Neuse I am of the view that Sec- 
tion 10 (2) (i) (b) has been violated, 
Since the purpose for which the premises 
were used by the person to whom part 
of the premises was surrendered during 
the term of the lease, would amount to 
user of the premises for a purpose other 
than the accredited purpose within the 
meaning of clause 9......... 


16. It has been specifically found by 
the Division Bench in App. No. 825 of 
1968, that the tenant has violated cl. 6 of 
the lease agreement by subletting a por- 
tion of the leased premises to M/s. Pre- 
mier Automobiles Lid. We have our- 
selves gone through clauses 6 and 9, 
which we have extracted above. The very 
fact that the tenant has sublet a portion 
of the building for use by some other 
person will squarely come under the mis- 
chief of clause 9, by which the tenant 


_ has been specifically required to use the 


premises only for the purpose of admin- 
istrative office of its business and for no 
other purpose. Even according to the de- 
cision of the Division Bench, a third 
party to the lease agreement was using 
a portion of the building. Hence in our 
view clause 9 of the lease agreement 
Ex. A. 1 also has been definitely violated, 


11. Clause 9 of the lease agreement, 
in effect, contains the ingredients of Sec- 
tion 10 (2) (ii) (b) of Tamil Nadu Act 18 
of 1960. Section 10 (2) (ii) (b) reads 
thus :— 

"10 (2). A landlord who seeks to evict 
his tenant shall apply to the Controller 
for a direction in that behalf. If the Con- 
troller, after giving the tenant a reason- 
able opportunity of showing cause against 
the application, is satisfied .................. 

(ii) that the tenant has after the 23rd 
October, 1945, without the written con- 
sent of the landlord. 

(b) used the building for a purpose 
other than that for which it was leased 

% 

12. The purpose for which the build- 
ing was leased is evident from the lease 
deed Ex. P.2. As per clause 9, the lessee 
shall use the demised premises only for 
the purpose of administrative office of its 
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business and for no other purpose. The 
evidence on record clearly makes out that 
a third party has made use of a portion 
of the demised building, which is defi- 
nitely contrary to the purpose for which 
the building was leased-out to the tenant, 
in the light of clause 9 of the lease 
agreement. Hence, if the user of the 
building or part thereof, by some person 
other than the tenant to whom it has 
been let out, is found to be true the 
tenant will definitely come under the 
mischief of Section 10 (2) (ii) (b) of the 
Act having regard to the specific cl. 9 of 
the lease agreement Ex. P. 2. According- 
ly, we answer this question in the above 
terms. 

13. The incidental question referred 
by the learned Chief Justice is whether 
the different user was with reference to 
a substantial portion of the property 
having regard to the decision of the 
Supreme Court in Palaniappa Chettiar v. 
Ponnuswami Pillai (1970) 1 SCWR 487. 
The said decision of the Supreme Court 
was in respect of a case of the tenant 
himself using a negligible portion of a 
non-residential building got on lease, for 
cooking purposes. On the facts and cir- 
cumstances of that case, the Supreme 
Court held that the landlord failed to 
show that any substantial part of the 
building was being used by the tenant 
for a purpose different from the one for 
which the building had been let out and 
as such the claim of the landlord had to 
fail. Following the above decision of the 
Supreme Court, a single Judge of our 
High -Court in E. A. E. Kamal Pasha v, 
Tajuddin, 1974 TNLJ 180: (C. R. P. 639 
of, 1973 disposed of on 13-12-1973), has 
held that in order to bring a case with- 
in Section 10 (2) (ii) (b), it is necessary 
to prove that a substantial part of the 
building was put to a different use and 
that in that case the landlord had not 
Succeeded in doing so. 


14. In this case, the Rent Controller 
has found that the tenant has allowed 
RW 1 the then District Sales Manager of 
M/s.: Premier Automobiles Ltd., to make 
use of a portion of the -petition premises. 
The Appellate Authority has observed 
that it is the admitted case that in a por- 
tion of the demised premises, M/s. Pre- 
mier Automobiles Ltd., Bombay, were 
having their administrative office for a 
long time, Thus, from the findings of 
both the authorities below, it is clear 
that a third party had been allowed to 
occupy a portion of the demised build- 
ing for its own purposes. We have al- 
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ready held in the foregoing paragraphs 
that this act of the tenant is clearly vio- 
lative of clause 9 of the lease agreement 
and that he would directly come under 
the mischief of Section 10 (2) (ii) (b) of 
the Act. 


15. Mr. Govind Swaminathan, relying 
upon the aforementioned decisions, sub- 
mitted that the space occupied by M/s. 
Automobiles Ltd., in the demised pre- 
mises cannot be taken to be a substantial 
part of the building in order to entitle 
the landlords to put forth the contention 
that the building was being used for a 
purpose different from the one for which 
the building had been let out. On the 
other hand, Mr. U. N. R. Rao, submitted 
that the words substantial part of the 
building were being used, as opposed to 
a minimal or trivial part of the building. 
Mr. Rao further contended that the 
Supreme Court decision cannot be ap- 


plied to the facts of the present case, 


since that was a case of the tenant him- 
self using a negligible portion of the de- 
mised non-residential building for his own 
cooking purposes. According to the learn- 
ed counsel, in the present case, the tenant 
has not only allowed into the building a 
third party to the lease agreement, but 
also allowed the third party to have its 
administrative office in a portion of the 
building. This, according to Mr. Rao, is 
not only violative of clause 9 of the lease 
agreement but will also attract the mis- 
chief of Section 10 (2) {ii) (b) of the Act. 

16. Ex. P, 3, is the plan, wherein the 
red marked portion A, B, C, D is said 
to be in the occupation of M/s. Premier 
Automobiles Ltd. PW 1, the power of 
has 
proved Ex. P. 3 and has stated that the 
portion red marked in Ex. P. 3 series is 
the portion occupied by Mr. Pejawar, the 
then District Sales Manager of M/s. Pre- 
mier Automobiles Ltd. Nothing was eli- 
cited in cross-examination from this wit- 
hess to show that the portion occupied 
by M/s. Premier Automobiles Ltd., is a 
trivial or minimal one. On the other 
hand, the cross-examination proceeded 
on the basis that the landlords were 
aware of the occupation of a portion of 
the building by M/s. Premier Auto- 
mobiles Ltd., and that there was abso- 
lutely no protest by the landlords. It has 
also been elicited from PW 1, in the re- 
examination that M/s. Premier Auto 
Electric Pvt. Ltd. and M/s. Premier Auto- 
mobiles Ltd., are two different companies, 
registered separately. RW 1 the then 
District Sales Manager of M/s. Premier 
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Automobiles Ltd., Bombay, has deposed 
that he was using a chair and a table in 


the premises of M/s. Premier Auto Elec- . 


tric Pvt. Ltd., and that he used to come 
to the office for half an hour in the 
morning and half an hour in the after- 
noon if it was necessary. In cross- 
examination he has stated that it is not 
‘true to say that he was occupying the 
whole portion marked red in Ex. P. 3, 
series and that he was using a table and 
a chair in that red marked portion. It is 
in the evidence of RW 1 that his service 
representative Mr. Marsh was also using 
the said office. His specific version in 
cross-examination was that M/s. Premier 
Auto Electric Pvt. Ltd, and M/s. Pre- 
mier Automobiles Ltd, are different 
companies. In re-examination it has been 
elicited from RW 1 that Mr. Narayana 
Rao, (the first landlord) knew very well 
that RW 1 was occupying a portion of 
the petition premises since 1957. From 


the above evidence it is clear that M/s, 


Premier Automobiles Ltd., was occupy- 
ing a portion of the demised building. 

17. Section 2 (2) of the Tamil Nadu 
Buildings (Lease & Rerit Control) Act 18 
of 1960, defines ‘building’ to include part 
of the building also. In S. 10 (2) (ii) (b) 
the expression is ‘used the building for 
a purpose other than that for which it 
was leased..........+ > Such a reference to 
‘building’ will include part of the build- 
ing also. Therefore, the occupation by 
RW 1 of a part of the building will de- 
finitely attract the mischief of Sec- 
tion 10 (2) (ii) (b). As contended by Mr. 
Rao, the occupation of a portion of the 
building by a third party will squarely 
come within the meaning of occupation 
of a substantial part of the building, as 
contemplated by the Supreme Court in 
Palaniappa Chettiar v. Ponnuswami Pillai 
(1970) 1 SCWR 487 and such an expres- 
sion ‘substantial part’ has been used in 
contrast to a minimal or trivial portion 
of the building. This argument is forti- 
fied by the definition given to ‘building’ 
in the Act and also the expression 
‘building’ occurring in S. 10 (2) (ii) (b) 
of the Act. 


18. Thus, the findings of the two 
authorities below and also the evidence 
on record which we have discussed above, 
amply make out that a portion of the 
building was in the occupation of M/s. 
Premier Automobiles Ltd., of which 
IRW 1 was the District Sales Manager in 
Madras and the said occupation by him, 
in view of the sections of the Tamil Nadu 
Buildings (Lease & Rent Control) Act 


P. L.. Anwar Basha v. M. Natarajan 


A. L R. 


and from the meaning we have given to 
the expression ‘substantial portion’ oc- 
curring in the Supreme Court decision, 
referred to above, will attract the pro- 
visions of Section 10 (2) (ii) (b) of Act 
18 of 1960. Accordingly, we answer this 
question in the above terms. 


19. In view of the findings we have 
given above, the civil revision petition is 
allowed and the eviction ordered by the 
Rent Controller is restored. There will 
be no order as to costs. 

Revision allowed, 
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P. L. Anwar Basha, Appellant v, M, 
Natarajan, Respondent. 


A. S. No. 2 of 1976, D/- 26-11-1979, 


(A) Trade and Merchandise Marks Act 
(1958), Ss. 23 and 27 — Suit for infringe- 
ment of trade mark for which applica- 
tion for registration was pending —. Com- 
petency. ; 


A suit ga infringement of trade mark 
when an application for registration is 
pending on the date of plaint is com- 
petent even if the trade mark is regis- 
tered pending the suit because under 
Section 23 of the Act the date of regis- 
tration should be taken to be the date 
of application which the certificate of 
registration has to bear. (Para 6) 


(B) Trade and Merchandise Marks Act 
(1958), S. 29 — Suit for infringement of 
trade mark and passing off action. — Dis- 
tinction. 

In an action for infringement of trade 
mark, the plaintiff complains that the de- 
fendant has infringed his trade mark by 
taking in its entirety or by taking a sub- 
stantial portion of it, or by colourably 
imitating it, and he relies on his statu- 
tory title to the exclusive use of the 
mark in question for goods of a specified 
kind. In a passing off action, the plain- 
tiffs case is less specialised, for he com- 
plains that the defendant is using means 
which are calculated to pass off, or cause 
to pass off, the goods of the defendant 
as and for those of the plaintiff and the 
means may or may not comprise or con- 
sist of the trade mark, either registered 
or not. (Para ô) 


(C) Trade and Merchandise Marks Act 
(1958), Ss. 29 and 2 (d) — Action for in- 
fringement of trade mark — Deceptive 
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similarity between two marks — Tests 
to determine. 


In order to come to the conclusion 
whether one mark is deceptively similar 
to another, the broad and essential fea- 
tures of the two are to. be considered. 
They should not be placed side by side 
to find out if there are any differences 
in the design and if so whether they are 
of such a character as to prevent one 
design from being mistaken for the other. 
It would be enough if the impugned mark 
bears such an overail similarity to the 
registered mark as would be likely to 
mislead a person usually dealing with one 
to accept the other if offered to him. 
The question has to be approached from 
the point of a man of average intelli- 
gence and imperfect recollection. AIR 
1972 SC 1359, Foll. (Paras 10, 12) 


When the two marks are held to be 
deceptively similar even an intention to 
deceive need not be proved. (Para 14) 


Held that the overall similarity be- 
tween the labels of the plaintiff with the 
label of the defendant and the identical 
mame ‘Meen mark beedi’ used by both 
the plaintiff and the defendant are likely 
to cause deception or confusion within 
the meaning of Section 2 (d) of the Trade 
and Merchandise Marks Act, 1958 and 
therefore the mark used by the defen- 
dant is deceptively similar to the trade 
mark of the plaintiff. (Para 10) 


Cases Referred: Chronological Paras 


(1973) 2 SCJ 17: AIR 1972 SC 1359 
10, 12 
AIR 1965 SC 980 8 
V. N. Krishna Rao, for Appellant; M. 
N. Padmanabhan and M. A. Adiseshan, 
for Respondent. 


JUDGMENT :— The plaintiff has pre- 
ferred this appeal against the dismissal 
of his suit in O. S. No. 4 of 1972 on the 
file of the District Judge, North Arcot. 


2. The plaintiff, a manufacturer of 
beedies at Vaniyambadi under the name 
‘fish beedies’ with wrappers and labels 
Showing the picture of fish in water, ap- 
plied to the Court for declaration of his 
right to ‘use the trade mark Meen Bee- 
dies to the beedies manufactured by him 
as shown in Annexure II to the plaint 
and for permanent injunction restraining 
the defendant who is also engaged in the 
business of manufacture of beedies at 
Vellore from using the infringed trade 
mark. The plaint averred that the plain- 
tiff has been using his trade mark of fish 
in water encircled with an oval ring 
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with the letters PLA on either side of 
oval ring within a circle as set out in 
Annexure I to the plaint with the trade 
mame Meen Beedi both in Tamil and 
Urdu beneath it and in Telugu above it 
with the words ‘Fish Mark Beedi’ and 
Meen mark beedi’ on either side of it, 
that the beedies of the plaintiff are of 
high quality and were very popular with 
the beedi smoking people and that he 
has also spent a large amount in adver- 
tising his beedies in journals and news- 
papers and wall-posters including exhibi- 
tion of slides in Cinemas. It was further 
averred that he is using this trade mark 
from 1959 onwards uninterruptedly, that 
he has also registered the trade mark 
under the Indian Copyright Act, as early 
as in 1965, that he has also applied to 
the Registrar of Trade Marks for regis- 
tration of the trade mark under the 


‘Trade and Merchandise Marks Act and 


that the said application is pending re- 
gistration. The plaint further stated that 
the defendant who was also a manufac- 
turer of beedies has used the trade mark 
of the plaintiff and thought of passing off 
his inferior goods as those of the plain- 
tiff in the year 1972. It is also stated that 
by such passing off the goods, he has 
caused confusion in the mind of the pub- 
lic and has also caused loss to the 
plaintiff. The plaint also stated that the 
mark used by the defendant is identical 
with the trade mark used by the plain- 
tiff, and that any unwary beedi smoking 
person is likely to be confused. The 
plaintiff therefore prayed for the reliefs 
already stated. 


3. The defendant in his answer denied 
the allegation in the plaint that he 
thought fit to pass off his goods as those 
of. the plaintiff, and stated that the 
beedies manufactured by the defendant 
are wrapped in cartons of different 
colour, that his beedies are in great de- 
mand and the beedi smoking people have 
come to associate the name ‘flying fish 
beedies’ and the design of the defen- 
dant’s goods, as articles manufactured by 
the defendant and that the beedies of the 
defendant are superior in quality to 
those of the plaintiff and there is also 
difference in size and can easily be dis- 
tinguished. The defendant also denied 
the allegation that his beedies were sold 


‘in the market only from October 1972. 


Finally he contended that the court has 
no jurisdiction to entertain the suit as 
the plaintiff has not registered the trade 
mark under the Trade and Merchandise 
Marks Act. . 
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4. On these pleadings, the following 
issues were framed by the District 
Judge i= l 

1. Whether the plaintiff has acquired a 
proprietary right to the use of the mark 
and design depicted in Annexures II (a), 
H (b) and II (c)? 

2. Whether the designs and marks de- 
picted as Annexures III (a), ITI (b) and 
HII (c) are colourable imitations of the 
plaintiffs marks? . 

3. Whether the defendant has been 
passing off his goods as those of the 
plaintiff? 

4, Whether the defendant had started 
using marks in Annexure IIT (a) HI (b) 
and III (c) only from September 1972 as 
alleged by the plaintiff or even from 
1952 as alleged by the defendant? 

5. To what if any damages is plaintiff 
entitled? 

6. Whether this Court has no jurisdic- 
tion to entertain the suit in its present 
form? 

7. Whether the plaintiff has acquired 
any copyright to the trade mark? 

8. To what relief, if any, is the plain- 
tiff entitled? 


Additional Issue t~e 


1. Whether the subsequent registration 

secured by the plaintiff is a ground for 
sustaining the plaintiffs claim? 
The learned District Judge, after compa- 
rison of the marks used by the plaintiff 
and the defendant observed that ‘it is 
not possible to come to the conclusion 
that they are similar or deceptively 
similar enabling the plaintiff to seek an 
injunction or damages’. He is also fur- 
ther of the view that the marks used by 
the defendant are not colourable imita- 
tions or similar to the trade marks used 
by the plaintiff. On the question of juris- 
diction, he held that he can entertain the 
suit as the plaintiff’s trade mark has been 
subsequently registered. He further 
found that there is no infringement_ of 
the trade mark used by the plaintiff, and 
that the defendant has not been passing 
off his goods as those of the plaintiff. 
Finally, he found: that the plaintiff has 
acquired ‘proprietary right for the use of 
the mark’, He dismissed the suit and the 
claim for damages. 

5. Before I advert to discuss the con- 
tentions raised in this appeal, I must 
point out that the suit was filed by 
the plaintiff before the registration of the 
mark, though he had applied for regis- 
tration earlier. Under Ex. A. 6, the trade 
mark of the plaintiff has been registered 
in part A of the register. After this re- 
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gistration, the plaintif amended the 
plaint on 29-4-1975 to include a prayer 
for injunction on the ground that he has 
since become the owner of a registered 
trade mark. That amendment was allow- 
ed. Obviously aware of the fact that ria 
person shall be entitled to institute any 
proceeding to prevent or to recover da- 
mages for the infringement of an un-« 
registered trade mark, the plaintiff ori- 
ginally filed the action against the de- 
fendant for ‘passing off? the goods as the 
goods of the plaintiff. Later, when the 
trade mark was registered, he included 
the prayer for an injunction on ths 
e that his trade mark was regis- 
tered. 


6. It is contended by the counsel for 
the respondent that the suit by tha 
plaintiff at the time of institution is not 
competent as he could not institute any 


.proceeding for the infringement of a 










mark which was not registered on th 
date of plaint. But, I must point out 
that under Section 23, the trade mark, 
when registered, shall be registered as 
on the date of making of the application 
for registration of a trade mark in 
part A or part B of the register and that 
date shall, subject to the provisions o 
Section 131 of Trade and Merchandise 
Marks Act, be deemed to be the date o 
registration. From Ex. A. 6, it is seen 
that the date of registration is 18th Sep- 
tember, 1969, obviously referring to the 
date of application, though the certificate 
is dated 30th November, 1974. The con- 
tention of the respondent therefore that 
the court has no jurisdiction to entertain 
the suit is not correct. Kerly in his book 
‘Law of Trade Marks and Trade Names’, 
10th Edition, Ch. 15, paragraph 15 at 
page 309 says— 


“The writ for infringement may be 
issued before registration of the mark, 
provided that registration has been ap- 
plied for, since the registration is dated 
back to the application.” 


Therefore, it is clear that in view of Sec- 
tion 23 of the Trade and Merchandise 
Marks Act, the date of registration of the 
trade mark of. the plaintiff should be 
taken as 18th September, 1969 as found 
in Ex. A. 6, the certificate. The suit is 
therefore competent and the plaintiff can 
maintain an action for infringement. 


6A. Before I deal with the facts of 
the case, I must point out that a read- 
ing of the plaint would show that the 
plaintiff has combined his action brought, 
for infringement of the trade mark as 
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well as the action described iis ‘passing 
off action’. The distinction between these 
two must be borne in mind. In \an action 
for infringement of trade mark, the 
plaintiff complains that the defendant 
has infringed his trade mark by. taking 
in its entirety or by taking a substantial 
portion of it, or by colourably imitating 
it, and he relies on his statutory title to 
the exclusive use of the mark in ques- 
tion for goods of a specified kind. In a 
passing off action the plaintiffs case is 
less specialised, for he complains that 
the defendant is using means which 
are calculated to pass off, or cause to 
pass off, the goods of the defendant as 
and for those of the plaintiff and the 
means may or may not comprise or con- 
Sist of the trade mark, either registered 
or not. (See Kerley’s Law of Trade 
Marks and Trade Names 10th Edn. Ch. 15 
para 592, page 307). Bearing this in mind, 
we may now turn to Section 29 of the 
Trade and Merchandise Marks Act which 
runs thus —~ 


“29 (1) A registered trade mark is in- 
fringed by a person who, not being the 
registered proprietor of the trade mark 
or a registered user thereof using by 
way of permitted use, uses in the course 
of trade a mark which is identical with, 
or deceptively similar to, the trade mark, 
in relation to any goods in respect of 
which the trade mark is registered and 
in such manner as to render the use of 
the mark likely to be taken as being used 
as a trade mark. 


(2) In an action for infringement of a 
trade mark registered in Part B of the 
register an injunction or other relief 
shall not be granted to the plaintiff if 
the defendant establishes to the satisfac- 
tion of the court that the use of the mark 
of which the plaintiff complains is not 
likely to deceive or cause confusion or to 
be taken as indicating a connection in 
the course of trade between the goods 
in respect of which the trade mark is 
registered and some person having the 
right, either as registered proprietor or 
as registered user, to use the trade 
mark”, 

7. What is deceptively similar has 
been defined in Section 2 (d) which reads 
as follows — 

“A mark shall be deemed to be decep- 
tively similar to another mark if it so 
nearly resembles the other mark as to 
be likely to deceive or cause confusion.” 


8 In dealing: with this. action for 
infringement, their Lordships of the 
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Supreme Court in Durga Dutt v. Nav- 
ratna Pharmaceutical Laboratories, AIR 
1965 SC 980: 1966 1 SCJ 734, observed 
thus — 


“In an action for infringement, the 
plaintiff must, no doubt, make out that 
the use of the defendant’s mark is likely 
to deceive; but where the similarity be- 
tween the plaintiff's and the defendant’s 
mark is so close either visually, phone- 
tically or otherwise and the Court 
reaches the conclusion that there is an 
imitation, no further evidence is requir- 
ed to establish that the plaintiff’s rights 
are violated. Expressed in another way, 
if the essential features of the trade 
mark of the plaintiff have been adopted 
by the defendant, the fact that the get- 
up, packing and other writing of marks 
on the goods or on the packets in which 
he offers his goods for sale show marked 
differences or indicate clearly a trade 
origin different from that of the regis- 
tered proprietor of the mark would be 
immaterial”, 

9. We may now examine the facts of 
this case. with reference to the test laid 
down by the Supreme Court. The trial 
Court has found that the plaintiff is en= 
titled to the use of the trade mark in 
Exs. A. 1 to A. 3. The label of the de- 
fendant is marked as Ex. A. 8. The 
learned District Judge compared these 
two marks and observed as follows —- 


“In Exs. A. 1 to A. 3, the position of 
the fish has been shown in horizontal 
manner just on the surface of water with 
a blue background, evidently showing 
the sky and blue and white surface in- 
dicating the water. In Ex. A. 8 design, 
the fish is shown in a completely differ- 
ent shape and position. It is not given in 
the shape of a floating fish on the sur- 
face but the position is that of a diving 
fish from above into the water surface. 
The fish has been provided with wings. 
There is no possibility of mistaking the 
figure of the fish occurring in Exs. A. 1 
to A. 3 to the figure of the fish occurring 
in Ex. A. 8. As such it is not possible 
to uphold the plaintiff's claim that there 
has been similarity between the two 
figures. Further, the fish in Exs. A. 1 to 


-A. 3 is found in a ring; whereas the fish 


in Ex. A. 8 is in a round ring with some- 
thing like a flag around. There is no 
similarity between the symbols in 
Exs, A. 1 to A. 3, and the symbol in 
Ex, A. 8: As such, I find that the plain- 
tiffs claim that the two marks are de- 
ceptively similar and that the marks 
used by the defendant are similar to the 
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marks to which he is entitled is not cor- 
rect. In the writings in the wrapper and 
label also, there is no similarity either in 
the matter of position of the writings or 
in the wording. In Exs. A. 1 to A. 3 sym- 
bols, there is a writing in Telugu above 
the ring and in Urdu below the ring 
with the Tamil words ‘Meen beedi’ by 
the side of the Urdu writing. In Ex. A.8 
it is written as ‘Meen beedies’ in English 
at the top followed by the words ‘Meen 
mark beedi’ in Tamil and the words ‘fly- 
ing fish’ on either side of the ring and 
as ‘Meen beed?’ in one side. of the oval 
ring and also Urdu writing on the other 
side and Telugu and Hindi writings at 
the bottom. So, there is no possibility 
of mistaking the one for the other even 
by referring to the writings in the two 
sets of labels. So, on a consideration of 
the symbols used by the plaintiff and the 
defendant and on a scrutiny of the same, 
it is not possible to come to the conclu- 
sion that they are similar or deceptively 
Similar enabling the plaintiff to seek for 
a decree for an injunction or damages,” 


10. I may at once point out that this 
kind of comparison is what is precisely 
prohibited in Parle Products (P.) Ltd. v. 
J. P. and Co., 1973-2 SCJ 17, where their 
Lordships of the Supreme Court have 
observed — 


“It is therefore clear that in order to 
come to the conclusion whether one 
mark is deceptively similar to another, 
the broad and essential features of the 
two are to be considered. They should 
not be placed side by side to find out if 
there are any differences in the design 
and if so whether they are of such a 
character as to prevent one design from 
being mistaken for the other. It would 
be enough if the impugned mark bears 
such an overall similarity to the regis- 
tered mark as would be likely to mms- 
lead a person usually dealing with one 
to accept the other if offered to him.” 


11. Keeping these observations in 
view, We may now analyse the marks} 
The plaintifi’s label Exs. A. 1 and A. 2 
show a fish just above the water. Ex. A. 8, 
the label of the defendant shows a fish 
with the outstretched fish in a diving 
position. We also find the words ‘regis- 
tered trade mark’ in the label in 
Ex. A. 8. (It is not disputed that the de- 
fendant has not registered the trade 
mark), We further find the words ‘Meen 
mark beedies’ in Tamil. There are writ- 
ings in Canarese and Urdu also in Ex. 
A-8 as in Ex. A-2. In Ex. A-3 which is 
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wrapped around a single þeedi, we find 
the word ‘meen’ in Tamil and between the 
two letters the mark of the fish as seen 
in Exs. A-1 and A-2 is printed. I shall 
advert to the label Ex. A. 3 which is the 
plaintiff’s label a little later. When a ques- 
tion arises whether a mark bears such re- 
semblance to the mark infringed as is 
likely to deceive, it should be determin- 
ed by considering the broad and essential 
features of the mark. The following ob- 
servations of the learned author Kerly 
in his book Trade Marks and Trade 
Names, 10th Edn. Ch. 17, paragraph 8, 
pages 456 and 457 can be extracted with 
much use — 


“Two marks, when placed side by side, 
may exhibit many and various differ- 
ences, yet the main idea left on the mind 
by both may be the same. A person ac- 
quainted -with one mark, and not having 
the two side by side for comparison, 
might well be deceived, if the goods 
were allowed to be impressed with the 
second mark, into a belief that he was 
dealing with goods which bore the same 
mark as that with which he was ac- 
quainted. Thus, for example a mark may 
represent a game of football, another 
mark may show players in a different 
dress, and in very different positions, and 
yet the idea conveyed by each might be 
simply a game of football. It would he 
too much to expect that persons dealing 
with trade marked goods, and relying, 
as they frequently do, upon marks 
should be able to remember the exact 
details of the marks upon the goods with 
which they are in the habit of dealing. 
Marks are remembered rather by gene- 
ral impressions or by some significant 
detail than by any photographic recol- 
lection of the whole. Moreover, varia- 
tions in details might well be supposed 
by customers to have been made by the 
owners of the trade mark they are al- 
ready acquainted with for reasons of 
their own”, 


12. It is, therefore, clear that though 
a critical comparison of the 2 marks may 
disclose some points of difference, yet 
the idea which would remain with a per- 
son seeing them at different times might 
be the same. There is clear evidence in 
this case that beedi users are mostly 
illiterate. These beedies are largely sold 
to illiterate or badly educated persons. It 
is pointed out by the learned counsel for 
the respondent that one cannot say as a 
general rule that ‘beedies are smoked 
only by illiterate people. It is no doubt 
true that some people who are literate 
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may smoke :beedies. But then there may 
be very few people and the majority of 
people who smoke beedies will not pause 
to consider the fine points of difference 
between the two marks for as pointed 
out in Parle Products (P.) Ltd. v. J. P. & 
Co., (1973) 2 SCJ 17, an ordinary purcha- 
ser is not gifted with the powers of ob- 


servation of Sherlock Holmes. It has been- 


repeatedly laid down by a catena of de- 
cisions that the question has to be ap- 
proached from the point of a man. of 
average intelligence and imperfect recol- 
lection. To such a man, the overall 
structure and the similarity of the two 
names ‘Meen mark beedies’ in my opi- 
nion, are likely to deceive or cause con- 
fusion. I do not think that the learned 
trial Judge was right in saying that the 
marks are not deceptively similar or that 
it may not cause any confusion. I earlier 
pointed out that I will deal with 
Ex. A. 3, the label on the single beedi. 
The defendant who has been examined 
as D.W. 1 stated in his evidence that 
Exs. A. 1 and A. 2 are not his labels, but 
Exs. A. 3 and A. 8 are his labels. I must 
point out that Ex. A. 8 is the label of 
the defendant and Ex. A. 3 is the label 
of the plaintiff. It is contended for the 


appellant that the label of the defendant | 


is so identical with the label A. 3 used 
by the plaintiff, that the defendant is 
not able to see any difference and there- 
fore says that Ex. A. 3 is his label while 
in fact Ex. A. 3 is the label used by the 
plaintiff. It is pertinently pointed out by 
the learned counsel for the appellant 
that if the label Ex. A. 3 causes confu- 
sion even in the mind of the manufac- 
turer himself, it would cause greater 
confusion in the mind of the purchaser 
of the beedi. I agree with the learned 
counsel for the appellant. It is also 
pointed out by the learned counsel for 
the appellant that if an illiterate person 
or a person of average intelligence asks 
for Meen mark beedi manufactured by 
the plaintiff and if he is supplied with 
the beedi of the label in Ex. A. 8, he 
would be under the impression that he 
has been supplied only with the beedi of 
the plaintiffs make. But it is pointed 
out for the respondent that that may be 
a point which may be germane in an 
action for passing off. But on a conside- 
ration of the circumstances, I have to 
come to the conclusion that the overall 
Similarity between the labels of the 


plaintiff Exs. A. 1 and A. 2, with the 
label Ex. A. 8 of the defendant and the 
identical name ‘meen mark beedi’? used 
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by both the plaintiff and the defendan' 
are likely to cause deception or confu- 
sion within the meaning of Sec. 2 (d) of 
the Trade and Merchandise Marks Act, 
1958. I am therefore of the view that 
the mark used by the defendant is de- 
ceptively similar to the trade mark of 
the plaintiff. 

13. It was pointed out by the counsel 
for the respondent that there is no evi- 
dence of actual deception. But that is not 
necessary. Kerly in “Trade Marks and 
Trade Names’, 10th Edn. Ch. 17, para- 
graph 38, page 478 says — 

“Proof of actual deception, if the mark 
is in the opinion of the Tribunal likely 
to deceive or if it has been substantially 
copied from another, is unnecessary. 
Nevertheless, if one or more cases of 
actual deception are made out to the 
Satisfaction of the court, this will, of 
course, afford very strong evidence that 
the resemblance of the marks in question 
is so close as to be likely to deceive.” 

14. Even intention to deceive need not 
be proved. As regards damages claimed 
by the plaintiff, I must point out that 
there is no evidence of damage. 

15. For the reasons stated above, this 
appeal is allowed, the judgment and 
decree are set aside and the suit 1s 
decreed for declaration and injunction 
prayed for by the plaintiff with propor- 
tionate costs throughout, The claim for 
damages is disallowed. 

Appeal allowed. 
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9-2-1978. 

Land Acquisition Act (1894), Ss. 23 (1), 
49 (2) — Assessment of compensation — 
Land originally acquired pursuant to noti- 
fication u/s. 4 — Land subsequently ac- 
quired u/s. 49 (2) forming part of land 
originally acquired u/s. 4 — Time lag 
between S. 4 notification and S. 49 (2) 
order — Even then claimants cannot seek 
for distinct and separate valuation of 


lands. (Para 10) 
Cases Referred : Chronological Paras 
AIR 1975 SC 1097 8 


(1965) A. S. No. 248 of 1965 (Mad), Abdul 
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Majid v. Spl. Tahasildar for Land Ac- 
quisition ' 11 


Addl. Govt. Pleader, for Appellant; 
K. G. Manickavasagam and R. Sugantha- 
raj, for Respondents. 


RAMAPRASADA RAO, J.:— These five 
appeals arise out of a common judgment 
rendered by the First Additional Sub- 
ordinate Judge, Madurai, on references 
made to the court by the aggrieved par- 
ties-claimants under Section 18 of the 
Land Acquisition Act, hereinafter to be 
referred as the Act. For the construction 
of maternity home in Sundarajapuram 
area in Madurai town an extent of 31467 
sq. ft, in the first instance and an addi- 
tional extent of 4588 sq. ft. in 
S. No. 2003/1 was acquired pursuant to a 
notification under Section 4 (1) of the 
Act, dated 22-9-1965 and a Government 
memorandum dated 16-3-1970, issued by 
the Government under Section 49 (2) of 
the Act. We shall in the course of our 
judgment consider the necessity for the 
Government to act under Section 49 (2) 
of the Act. Pursuant to the notification 
under Section 4 (1) of the Act, the ori- 
ginal extent of 31467 sq. ft. in the above 
survey number was acquired and it is in 
consequence of the memorandum dated 
16-3-1970 communicated to the respon- 
dents on 9-4-1970 that the additional ex- 
tent of 4588 sq. ft. was acquired. Each 
respondent has an interest in one-fifth 
of the compulsorily acquired land. The 
Land Acquisition Officer, after due enqui- 
ry, passed an award on 30-5-1970, and 
awarded a compensation at the rate of 
Rs. 1-04 per,sq. foot, uniformly for the 
acquired area and evaluated the same as 
on 22nd September, 1965. On a reference 
by the claimants, the Civil Court in its 
judgment appealed against, evaluated 
that portion of the land of an extent of 
31467 sq. ft. in T. S. No. 2003/1 A.2 at 
Rs. 5 per sq. foot as on 22-9-1965 and 
the other additional extent of 4588 sq. 
feet in T. S. No. 2003/1 A.1 at Rs. 7 per 
sq. foot as on 16-3-1970. The State ag- 
grieved by the grant of compensation 
made by the Court below has preferred 
the above five appeals. The claimants, 
as respondents, have filed cross-objec- 
tions in each of the appeals and are 
claiming compensation at the rate of 
Rs. 6 per sq. foot for the area comprised 
in T: S. No. 2003/1A-2 and at the rate of 
Rs. 10 per sq. foot for the area compris- 
ed in T. S. No. 2003/1 A.1. 


2. At the initial stage when the noti- 
fication under S. 4 (1) of the Act was 
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made, it was proposed to acquire a part 
of the portion in T. S. No. 2003/1 out of 
which was carved out T. S. No. 2003/1 
A.2 of an extent of 31467 sq. ft. By the 
said proposal, an extent of 4588 sq. feet 
now comprised in T. S. No. 2003/1 A.1 
was left out. The owners raised an ob- 
jection that the severed bit of 4588 sq. 
feet: would be of no use to them and 
therefore they demanded that the entire 
extent should be acquired. In order to 
avoid any excessive claim for severance 
compensation, the Government, on the 
advice of the appropriate and concerned 
authorities, issued orders on 16-3-1970 
invoking S. 49 (2) of the Act directing 
the acquisition of the leftover area. 
This order of the Government was duly 
served on the owners on 9~4-1970. After 
issuing due notices for enquiry, the ‘Laad 
Acquisition Officer fixed the valuation as 
above and which was increased by the 
Civil Court on a reference. 


3. It is common ground that each of 
the respondents are entitled to 7211 sq, 
feet in the acquired land. They filed va- 
rious statements of objections before the 
Civil Court and contended that the Land 
Acquisition Officer was wrong in having 


_uniformly valued the land which is tha 


subject-matter of the acquisitions and he 
ought to have made a distinction between 
the land originally acquired pursuant to 
the notification under S. 4 (1) of the Act 
and the land subsequently directed to be 
acquired by the Government memoran- 
dum dated 16-3-1970 under S. 49 (2) of 
the Act. They sought for a distinct and 
separate valuation of the lands accord- 
ingly as on the two dates referred to 
above. On merits, their contention was 
that the market value fixed by the Land 
Acquisition Officer was very low. 


4. In so far as the lie of the property 
is concerned, it is not in dispute that the 
acquired property is a building site in 
the midst of a thickly populated residen- 
tial area and it is also very close to in- 
dustrial establishments. It is within the 
Corporation Limits of Madurai Town and 
not far away from the grand Southern 
Trunk Road which is a National High- 
way and it also abuts two Municipal 
roads on two sides. There are many in- 
dustries such as Rice Mills, Textile Mills 
and Saw Mills near the acquired land, 
Several Educational Institutions like 
Polytechnic and College are very near 
them. On the basis of such a location, 


the request was to fix compensation at a` 


rate higher than that awarded by the 
Land Acquisition Officer. The Court be- 


inn de 
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low accepted the contention of the claim- 
ants that 31467 sq. ft. has to be valued 
as on 22-9-1965 and the additional ex- 
tent of 4588 sq. feet has to be valued as 
on 16-3-1970. On the question of valua- 
tion, the Court below, on a consideration 
of certain documents referred to by it 
in the judgment, fixed the value of the 
larger extent at Rs. 5 and the smaller 
extent at Rs. 7 per sq. foot. 


5. Before us Selvi Vimala, learned 
Government Advocate raised two con- 
tentions, firstly, she would say that there 
is no legal basis for the Court below to 
distinctly and separately value the two 
extents of land on the supposition that 
the order passed under S. 49 (2) of the 
Act would give the clue as well as the 
jurisdiction to the Civil Court on a re- 
ference under S. 18 of the Act to value, 
the leftover land and which was subse- 
quently added on to the initially com- 
pulsorily acquired land as on the date of 
the order of the Government under 
S. 49 (2) of the Act. After referring to 
the scheme of the Act with particular 
reference to Ss. 4, 5A, 6, 7, 8, 9, 10, 
li, 16, 23 and 49 of the Act, Selvi 
Vimala’s contention is that the order un= 


der S. 49 (2) of the Act is made with the’ 


purpose and intention’ of saving or pre- 
venting any damage that might accrue 
to the claimants in the event of the slic- 
ing of the land for the purpose of acqui- 
sition and leaving out a portion of it 
without being acquired, She would say 
that an order under S. 49 (2) of the Act 
cannot, by any sense, be equated to a 
fresh -notification under S. 4 (1) of the 
Act for S. 49 (2) of the Act is only an 
amplification of the earlier notification 
for acquisition under a contingency pro- 
vided for by the statute itself. On the 
scheme of the Act, Selvi Vimala’s con- 
tention is that it contemplates two con- 
tingencies, compensation for acquisition 
and ‘compensation for severance’. In a 
case where the authority finds that the 
claim for severance compensation under 
el. (3) of S. 23 (1) of the Act, is excessive 
or unreasonable, then the State has the 
option to act under S. 49 (2) of the Act 
and acquire the entire land without leav- 
ing any portion of the totality of the 
land unacquired. As an order under Sec- 
tion 49 (2) of the Act is not meant to 
give the claimants any right to prefer 
fresh claims, such an order cannot be a 
substitute for notification under S. 4 (1) 
of the Act. As the vested power in the 
Government to invoke $. 49 (2) of the 
Act in the contingency referred to above 
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dispenses with the prescribed procedure 
under Ss. 6 to 11 of the Act, it should 
be taken that the Legislative intent is 
that an order under S. 49 (2) of the Act 
has no independent legal force or con- 
notation of its own, but acts only as 
complement to the notification under Sec- 
tion 4 (1) of the Act. Secondly she would 
also say that the method of evaluation 
adopted by the Court below is wrong 
and would urge for the reduction of the 
compensation amount, 


6 Mr. K. Manickavasagam, learned 
counsel for the respondents in all these 
appeals as also the cross~objectors, while 
seeking a higher compensation, desires to 
maintain the distinction in the method 
of evaluation adopted by the Court be- 
low. According to him S. 49 (2) of the 
Act acts on its own without reference to 
S. 4 (1) of the Act and the other provi- 
sions in the Act and thus understood the 
portion of the land which was acquired 
or added on to the main acquisition pur- 
suant to the exercise of power by the 
Government under S. 49 (2) of the Act 
should be evaluated as on the date of 
the order under S. 49 (2) of the Act. 


7. We entirely agree with the legal 
contentions of Selvi Vimala on the ques- 
tion that there cannot be two dates for 
evaluating the two bits of properties ac- 
quired for a common public purpose by 
reason of two propelling occasions, one, 
because of a notification under S. 4 (1) 
of the Act and the other by reason of 
an order made by the Government under 
S. 49 (2) of the Act. It is indisputable 
that lands which are compulsorily ac« 
quired by the State in exercise of their 
prerogative right to take private pro- 
perty for a public purpose, have to be 
compensated for and such compensation 
has to be fixed as on the date of the pub- 
lication of the notification under S. 4 (1) 
of the Act, There is no provision in the 
Act which speaks of the evaluation of 
compulsorily acquired land under a dif- 
ferent methodology, Ss, 5A, 6, 7, 8, 9, 
10, 11 and 16 of the Act deal with follow 
up action which the appropriate autho- 
of pub- 
lication of the declaration of the intend- 
ed acquisition after hearing objections, 
marking the land to be acquired, en- 
quiring into the claims for compensation 
that might be preferred by the aggriev- 
ed persons whose lands have been noti- 
fied for such an acquisition and ultimate- 
ly for the passing of the award by the 
Collector and for taking possession of the 
acquired land. S. 23 of the Act which 
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deals with the matters to be considered 
in determining compensation and in so 
far as is relevant for our purpose 
speaks of severance compensation in the 
following terms. “In determining the 
amount of compensation to be awarded 
for land acquired under this Act, the 
Court shall take into consideration 
(8rdly) the damage (if any) sustained by 
the person interested at the time of the 
Collector taking possession of the land 
by reason of severing such land from his 
other lands”. This is what is usually 
termed as severance compensation. If 
Such severance compensation is made by 
a person as in this case, and if it appears 
to the appropriate Government that the 
claimant’s claim for damages on account 
of the severing of the land to be acquir- 
ed from his other lands is unreasonable 
or excessive, it may under S. 49 (2) of 
the Act direct the Collector or the Land 
Acquisition Officer to acquire the whole 
of the land of which the land first sought 
to “be acquired formed a part. 


8 We may also refer to an observa- 
tion made by the Supreme Court in 
E. D. B. K. Das v. F. L. A. Collector (AIR 
1975 SC 1097 at page 1099) wherein the 
court said that if a claim under the third 
clause of S. 23 (1) of the Act is made, the 
requirement of S. 49 (2) of the Act is 
satisfied and that S. 49. (2) of the Act gives 
the option to the Government only where 
the claim under the third clause of Sec- 
tion 23 (1) of the Act is excessive.” 


93. Under S. 49 (3) of the Act it is ex- 
pressly provided that no fresh declara- 
tion or other proceedings under Ss. 6 to 
10 both inclusive shall be necessary. 
But the only obligation on the part of 
the Collector is that he shall without de- 
lay furnish a copy of the order of the 
appropriate Government to the person 
interested and shall thereafter proceed 
to make his award under §. 11 of the Act. 


10. Mr. Manickavasagam, would say 
that S. 49 (3) of the Act has not been 
strictly complied with as the order made 
under S. 49 (2) of the Act was commu- 
nicated to the claimants on 9-4-1970 and 
there was considerable delay in the mat- 
ter of such communication. It is said 
that as there has been a delay in furnish- 
ing the copy of the order under S. 49 (2) 
of the Act to the respondents in the ap- 
peals, it should be held that the order 
under S. 49 (2) of the Act dated 16-3- 
1970, in so far as the additional area of 
4588 sq.ft. is concerned, is an indepen- 
dent order which has ‘the force of a noti- 
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fication under S. 4 (1) of the Act. We 
are unable to agree. The purpose of an 
order under Sec. 49 (2) is twofold. It is 
meant to save the claimants from suf- 
fering loss due to severance and concur- 
rently it also saves the authority from 
suffering an excessive or unreasonable 
payment towards such severance com- 
pensation. S. 49 (2) of the Act has no 
field of operation of its own. But it is de- 
pendent upon a notification under Sec- 
tion 4 (1) of the Act issued earlier and 
the order under S. 49 (2) issued by the 


~ Government, as rightly stated by Selvi 


Vimala, is not meant to give the claim- 
ants any right to prefer a fresh claim. 
I£ only such a right is available, as is 
available to an interested person when 
he was served with a notice under S. 9 
of the Act, it could at least be compre- 
hended that an order under S. 49 (2) of the 
Act projects a distinct and separate right 
in the claimants: to prefer a fresh claim 
without reference to and without having 
regard to the claim already made re- 
garding the acquisition of the major por- 
tion of the land of an extent of 31467 sq. 
feet which as already seen was the result 
of a notification under S. 4 (1) of the Act. 
A special signification is attached to the 
content and purpose of S. 49 (3) of the 
Act. Under sub-clause (3) of the S. 49 
of the Act, the processing of the subject- 
matter under Ss. 6 to 11 of the Act has 
been dispensed with. S. 11 of the Act con- 
templates an enquiry by the Land Ac- 
quisition Officer and the passing of an 
award by him, If this is dispensed with, 
should it mean that no award could ba 
passed by the Collector and no compen- 
sation be paid for the land which has to 
be added on to the parent land compul- 
Sorily processed? In our view this is not 
the intention of the Legislature at all, 
for private property cannot be taken 
away without payment of just compen- 
sation. Under S. 49 (2) of the Act, the 
state Government is the sole authority 
to decide whether the damages claimed 
under the head of “severance compensa- 
tion” is excessive or unreasonable. When 
once it chooses to exercise its jurisdic- 
tion under S. 49 (2) of the Act and issu- 
ed a direction to the Land Acquisition 
Officer to acquire the whole of the land 


_of which the land first sought to be ac- 


quired formed a part, then such subjec- 
tive satisfaction of the appropriate Gov- 
ernment is not open to challenge, and as 


a result of the exercise of such a power, 
the land which was left out of the arena 
of.the compulsory. process, automatical- 
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ly gets into it by a legal fiction and be- 
comes part and parcel of the land to be 
acquired pursuant to the notification un- 
der S. 4 (1) of the Act. The option is 


vested in the Government either to ac- 


"w 


+ 


iclaimants to take 


cept the severance compensation claim- 
ed or to view it as excessive. The accre- 


tion of the left over land with the land. 


originally sought to be acquired being 
unquestionable, it follows that while 
awarding compensation, the entirety of 
the land has to be acquired as if the no- 
tification under S. 4 (1) of the Act en- 
folds within its mischief not only the 
Jand originally notified, but also the land 


subsequently added. We are unable to 


accept the contention of the learned 
counsel for the respondents that 
the two bits of land have to be valued on 
two different dates as was done by the 
Court below, as the principles of award- 


‘jing compensation will not brook such an 


interpretation so as to give.a lever to the 
undue advantage 
against the acquiring authority. Invari- 
ably there would be some time lag be- 
tween the notification under S. 4 (1) of 
the Act and the order under S. 49 (2) of 
the Act, when in a given case such a con- 
tingency arises for consideration by the 
Government. This would not involve 
therefore the payment of compensation 
at two different rates and presumably 
at a higher rate for the land subsequent- 
ly directed to be added on to the earlier 
notified land for it is axiomatic that by 
passage of time the unearned increment 
would add as an additional value to the 
land sought to be laterly acquired. For 
all the reasons as above, we agree with 
Selvi Vimala on the first contention and 
we hold that the claimants cannot seek 
for two different methods of valuation of 
the two different parcels of land as above 
and ask for their evaluation on two dif- 
ferent dates. 


11. The surviving point is as to what 
is the just compensation for the entirety 
of the land consisting of 31467 sq. ft. 
comprised in T. S. No. 2003/1 A2 and 
4588 sq. ft. in T. S. No. 2003/1 Al. The 
property has to be valued as on 22-9-1965 
which is the date of the notification un- 
der S. 4 (1) of the Land Acquisition Act. 
The Land Acquisition Officer relied upon 
Ex. B-1 dated 26-8-1964, whilst the Civil 
Court on a reference relied upon Exs, 
A-4, A-2 and A-3 and awarded the com- 
pensation at different rates, he fixed the 
market value at Rs. 5 per sq. ft. for the 
larger extent of land and at Rs. 7 per 
sq. it. for the smaller extent of land, In 
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the view that we have expressed al-. 
ready, the property has to be uniformly 
valued. What then is the just compen- 
sation? The documents relied on by the 
Land Acquisition Officer relate to sales 
of land in Mallakulam village and noft 
in relation to the lands within the muni- 
cipal limits of Madurai. There is also 
necessary information from the records 
that the land comprised in Ex. B-] is 
land locked and no road is provided. The 
rest of the land cannot be built upon 
under the town planning scheme in op- 
eration. As far as the acquired land is 
concerned, they have access through pre- 
existing roads and is situate in a more 
important locality and inside the town. 
We are unable to, therefore, rely upon 
the data sales in Ex. B-1 or B-2. The 
Court below relied upon a judgment of 
the High Court in A. S. No. 248 of 1965— 
Abdul Mazid v. Special Tahsildar for 
Land Acquisition, Municipal Cases Ma- 
durai — which concerned itself with 
land in T. S. No. 1937 which is not far 
away from the acquired land. The noti- 
fication for acquiring the land in the 
above appeal was made on 25-4-1962. A 
compensation of Rs. 4.50 per sq. feet 
was granted in that case. Taking into 
consideration that the notification in the 
instant case is about three years after 
the notification in the other appeal, the 
Court below granted Rs. 5 per sq. ft. as 
compensation, though an attempt was 
made to refer to post notification sales 
which we are not inclined to consider. 
Selvi Vimala strongly relies upon a sale 
under Ex.. A-6 which relates to a portion 
of the property acquired. Under this 
document, a price at Rs. 3.25 per sq, ft. 
was secured for the land sold under it. 
But on an examination of the recitals in 
the sale deed, we find that the sale was 
in the year 1966 by the natural guardian 
of two minors as also the father. It is 
not clear from the date whether it was 
joint family property. In the absence of 
any order of Court under the Hindu 
Minority and Guardianship Act 1956 it 
would not be safe to rely upon the price 
fetched under this document as the sole 
guide for valuation. But the price of 
Rs. 3.25 paid under it, though a few 
months after the date of the notification, 
can be one of the considerations for eva- 
luation. It is in the light of this that reli- 
ance could be had on the value granted 
by the High Court for T. S. No. 1937, 
which is not far away from the acquired 
land. The High Court fixed the compen- 


sation at Rs, 4.50 per sq. ft, for this land, 
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as is seen from Ex. A-3. One other argu- 
ment of the learned Government advo- 
Cate is that the area of the acquired land 
is more than 10 grounds and this large- 
ness in extent should be borne in mind 
while evaluating the lands. We have al- 
ready stated that the post notification 
sales sought to be relied upon by the 
claimants respondents, which need not 
be set out in detail herein, cannot, in 
the circumstances, form or provide any 
guidelines for fixing the market value. 
Basing our conclusion on the value fixed 
by the High Court in Ex. A-3 but in rela- 
tion to the land in the vicinity under 
which a compensation of Rs. 4.50 sq. ft. 
was given to similar land but outside the 
Municipal limits, in the year 1962, we 
fix the compensation as. was done by the 
court below at Rs. 5 per sq. ft. for the 
entirety of the area, As we are unable 
to grant a higher compensation to the 
additional extent of 4588 sq. ft. as was 
done by the court below, the appeal of 
the State has to be allowed to that 
extent. 


12. In the result, the compensation 
payable to the claimants in proportion 
to their entitlement is fixed at the rate 
of Rs. 5 per sq. ft. and each of the re- 
spondents, in each of these appeals, 
would be entitled to compensation at 
that rate. They would be also entitled to 
the 15 per cent solatium thereon and in- 
terest at the rate of 4 per cent from the 
date of taking over possession till the 
date of payment of such compensation 
amount, if it has not already been paid, 

13. The appeals are therefore allow- 
ed to the extent indicated above, But 
there will be no order as to costs. 

14. In the light of this, memorandum 
of cross-objections in each of these ap- 
peals are dismissed. There will be no 
order as to costs, 

Appeals allowed, 
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Noohu Pathuammal and others, Appel- 
lants v. Ummathu Ameena and others, 
Respondents. ~ 

Appeal No. 439 of 1973, D/- 3-1-1978. 

(A) Mahomedan Law — Gift of immov- 
able property — Delivery of possession 
whether necessary. 

In the case of gift of immovable pro- 
perty no physical departure or formal 
entry is required, where the property is 
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used by the husband and wife for their 
joint residence, or is let out to tenants. 
The fact that the husband continued to 
live in the house or to receive the rents 
after the date of the gift will not invali- 
date the gift, the presumption in 
such a case being that the residence 
was on account of matrimonial ob- 
ligation and that the rents are collected 
by the husband on behalf of the wife 
and not on his own account. No mutation 
of names is necessary if the deed of gift 
declares that the husband delivered pos- 
session to the wife and the deed is hand- 
ed over to her and retained by her. Simi- 
larly in the case of a gift to a minor child 
by father no delivery of possession is re- 
quired and all that is necessary is to 
establish a bona fide intention to give. 
(Para 6) 
(B) Civil P. C. (1908), O. 32, R. 4 — 
Guardian ad litem — Appointment of. 
There is nothing in the provisions of 
O. 32 making it mandatory on the Court 
to appoint the natural guardian, even 
where he expresses his willingness, and 
not exercise its discretion, if it considers 
fit, and appoint another person as guard- 
ian ad litem for the suit. The essential 
requirements are that the person who 
is appointed as the guardian must be 
a major, of sound mind and must have 
no interest adverse to that of the minor. 
The rules under O. 32 of the Code clear- 
ly contemplate the possibility of appoint- 
ment of a person, other than the natural 
guardian, as guardian ad litem. Case law 
discussed. (Para 12) 


(C) Civil P. C. (1908), O. 32, R. 7 — 
Failure to comply with R. 7 (1) — Effect. 

In cases where there is a failure to 
comply with the provisions of R. 7 (1), 
the compromise would not be void in 
toto but would only be voidable at the 
instance of the minors and the majors 
would be bound by it. AIR 1961 SC 790, 


Followed. (Para 14) 
Cases Referred : Chronological Paras 
AIR 1971 SC 2184 9, 14 


(1970) 1 Mad LJ 286: AIR 1970 Mad 179 


12 

(1966) 1 SCR 937: AIR 1966 SC 792 12 

AIR 1961 SC 790 8, 14, 16, 17 

AIR 1955 Nag 193 13 

AIR 1953 Mad 492 18 
(1952) 3 SCR 1133: AIR 1952 SC 358 

9, 10, 14, 16 

AIR 1949 Cal 617 18 

AIR 1946 Bom 57 13 

AIR 1946 Pat 97 19 


(1927) 102 Ind Cas 470: AIR 1927 Oudh 
17 
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(1918) 45 Ind App 73: AIR 1918 PC 11 
9, 10, 17 
(1913) 40 Ind App 132 (PC) 13 


K. Parasaran for S. M. Amjad Nainar 


-and A. S. Hussan, for Appellants; Habib- 


ullah Badsha, E. S. Govindan, 5. Padma- 
nabhan and P. Anantha Krishnan Nair, 
for Respondents. 


JUDGMENT:— The plaintiffs in O. S, 
No. 17 of 1970 in the Court of the Sub- 
ordinate Judge of Padmanabhapuram are 
the appellants. There was one A. P. Mo- 
hammed Noohu, who carried on exten- 
sive business in Ceylon and _ acquired 
properties in India as well as Ceylon 
during his lifetime. He died on ist April 
1959. On 30th May 1956 prior to his un- 
dertaking the Haj pilgrimage, he execut- 
ed a number of settlements in respect of 
the properties covered by ʻA’ schedule 


. to the plaint in favour of his wives and 


children. He had married two wives. The 
first plaintiff is the Indian wife and the 
first defendant is the Ceylonese wife. He 
has seven children by his Indian wife, 
who was also the first wife, and he has 
Six children by his Ceylonese second 
wife. It is in favour of these two wives 
and children that the settlement deeds 
were executed on 30th May 1956. 


2. After Mohammed Noohu died on 
ist April, 1959, the plaintiffs filed a suit 
O. S. No. 9 of 1964 in the Court of the 
Subordinate Judge of Padmanabhapu- 
ram, which was later transferred to Sub- 
Court, Nagercoil and numbered as:.O. S. 
No. 24 of 1965. That was a suit for parti- 
tion of all the properties including those 


. settled under the document, dated 30th 


May 1956 in favour of the defendants. 
One of the contentions was that those 
settlements were invalid. Defendants 1 
to 7 and others filed a suit O. S. No. 17 
of 1964 in the same Sub-Court, Padma- 
nabhapuram which was also transferred 
to the Sub-Court, Nagercoil and was 
numbered as O. S. No. 25 of 1965. The 
prayer was for administration of the 
estate and for accounts among other re- 
liefs. O. S. No. 24 of 1965 was compromised 
and a decree in terms of the compromise 
was passed on 17th March 1966. O. S 
No. 25 of 1966 was dismissed on 24th 
March 1969, on the ground that no suit 
for administration of the estate of a de- 
ceased Mohamedan lay. In pursuance of 
the compromise in O. S. No. 24 of 1965 
certain other proceedings under S. 145 
of the Criminal Procedure Code were dis- 
posed of. One of the terms of the com- 
promise of O. S. No. 24 of 1965 was that 
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the parties shall be in possession of the 
properties described in the schedule to 
the plaint in the said suit till the title te 
the said properties were settled after dis~ 
cussion beween the first plaintiff on the 
one hand and defendants 1 to 7 on the 
other, in that case, and that such settle- 
ment shall be arrived at within a period 
of three years from that date, that is 7-5- 
1966. If no such settlement was arrived 
at by that time, the plaintiffs and the 
8th defendant were to be entitled to the 
half of items 1 to 17 and the other half 
should belong to defendants 1 to 7. There 
was no such settlement arrived at be- 
tween the first plaintiff and defendants 
1 to 7 within the period of three years 
as contemplated by the said compromise 
decree, marked as Ex. A-3 in the present 
case, 


3. The plaintiff came forward with 
the present suit for a permanent injunc- 
tion restraining defendants 9 to 19 from 
disturbing their possession of the plaint 
A and B schedule properties and re- 
straining defendants 1 to 8 from alienat- 
ing the plaint A and B schedule proper- 
ties and for partition of their half share 
in the ‘A’ schedule properties by metes 
and bounds. The allegations in the plaint 
were that the deeds of settlement ex- 
ecuted by Mohammed Noohu on 30th 
May, 1956 in favour of the defendants 
were sham or nominal and, in any event, 
invalid deeds, that the plaintiffs and the 
8th defendant were in joint possession 
of the ‘A’ schedule properties as co- 
owners in accordance with the terms of 
the compromise and that there should be 
a division by metes and bounds of the 
said properties. The alienations made by 
the defendants were questioned. 

4. This suit was contested by the de- 
fendants contending that the settlement 
deeds were valid and effective, that the 
compromise on the basis of which the 
present suit for partition has been filed 
was itself void, as there were minors, for 
whom there was no lawful guardian so 
as to represent their interests in the said 
litigation and that the plaintiffs were not 
entitled to challenge any alienation. The 
issues mainly related to the validity of 
the settlements and the compromise. 

5. The learned Subordinate Judge 
held that the compromise was not en- 
forceable, that the settlement deeds were 
valid and that the plaintiffs were not 
entitled to the reliefs claimed. The 
plaintiffs have, therefore, come forward 
with the present appeal contesting the 


findings of the Court below, 
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6. In the present case also the same 
two points viz., (i) whether the settle- 
ments in favour of the defendants on 
30th May 1956 were valid and effectual 
and (ii) whether the compromise is bind- 
ing on all or any of the defendants arise 
for consideration. The settlement or gift 
deeds in question are in favour of the 
first defendant and her children. These 
gifts were challenged only on the ground 
that there was no delivery of possession. 
The learned Subordinate Judge has 
held that the gifts or settlements were 
valid. The law is clear on this 
point. In the case of gift of -immovable 
property no physical departure or formal 
entry is required, where the property is 
used by the husband and wife for their 
joint residence, or is let out to tenants, 
The fact that the husband continued to 
live in the house or to receive the rents 
after the date of the gift will not invali- 
date the gift, the presumption in such a 
case being that the residence was on ac~ 
count of matrimonial obligation and that 
the rents are collected by the husband 
on behalf of the wife and not on his own 
account. It has also been held that no 
mutation of names is necessary if the 
deed of gift declares that the husband 
delivered possession to the wife and the 
deed is handed over to her and retained 
by her. See Mulla’s Principles of Mo- 
hamedan Law, eighteenth edition, para- 
graph 153. Similarly in the case of a gift 


to a minor child by father no delivery of. 


possession is required and all that is ne- 
cessary is to establish a bona fide inten- 
tion to give. See paragraph 155 of Mulla’s 
Principles of Mahomedan Law. In view 
of the settled legal position, Mr. Parasa- 
ran, the learned counsel for the appel- 
lants, was not in a position to contend 
that the settlement, deeds were invalid 
or ineffective because of the absence of 
any physical transfer of possession. It is 
rather curious to find that the plaintiffs 
questioned the gifts in favour of the de- 
fendants while the gifts in their favour 
were not considered to be bad and the 
properties covered by them have not 
been brought into hotchpot for the pur- 
pose of division, though the facts in all 
cases of the settlements were identical. 
The plaintiffs cannot have it both ways. 
The Court below rightly held that the 
gifts in favour of the defendants 1 to 7 
are valid. 


7. I shall now deal with the question 
of the validity of the compromise. Even 
though the gifts may be valid, still in so 

far as they were covered by the compro- 
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mise decree, the contention of the appel- 
lants is that the compromise substitutes 
the rights of parties to the respective 
properties. It may be made clear here 
that as far as ‘D’ schedule properties are 
concerned, the learned counsel was not ‘ 
in a position to contend that they were, 
in any way, affected by the compromise. 
As far as ‘B’ schedule properties are con- 
cerned, the appellants will not be en- 
titled to any relief of partition or the 
other reliefs as prayed. As regards the 
‘A’ schedule properties the finding of the 
Court below was that the compromise 
itself was invalid and illegal, because 
defendants 2 to 7 were minors, and the 
leave of the Court had not been obtain- 
ed for effecting the compromise on their 
behalf. It has also been found by the 
learned trial Judge that the compromise 
was not supported by consideration. The 
main contention of the learned counsel s 
for the appellants was that the compro- 
mise was fully supported by considera- 
tion and that the omission to obtain the 
leave of the Court under Order 32, Rule 
7, C.P.C. did not render the compromise 
a nullity in its entirety. In the submis- 
Sion of the learned counsel the compro- 
mise could be enforced as against the 
majors. I shall, therefore, first consider 
the question whether the compromise 
fails in its entirety for want of leave of 
the Court under Order 32, Rule 7, C.P.C, 
which runs as follows:— 


“7, (1) No next friend or guardian for 
the suit shall, without the leave of the 
Court, expressly recorded in the pro- 
ceedings, enter into any agreement or 
compromise on behalf of a minor with | 
reference to the suit in which he acts as 
next friend or guardian. 


(2) Any such agreement or compro- 
mise entered into without the leave of 
the Court so recorded shall be voidable 
against all parties other than the minor.” 


8 The Supreme Court considered 
this provision in Kaushalya Devi v. Baij- 
nath Sayal, AIR 1961 SC 790. That ap- 
peal arose out of a suit filed by Baij 
Nath, against his coparceners for a parti- 
tion of the family properties. By consent 
of parties, a preliminary decree was 
drawn by the trial Court on 30th Octo- 
ber 1951. This preliminary decree was 
successfully challenged on appeal with 
the result that it was set aside and the | 
case was remanded for trial. After re- 
mand, the parties again came together 
and by consent requested the Court to 
pass a preliminary decree once again on 
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15th October 1943. This preliminary de- 
cree specified the shares of the respective 
parties and left three outstanding issues 


to be determined by one of the defen- 
dants, who was to be appointed Commis- 


sioner for that purpose. The Commis- 
sioner submitted his reports and ulti- 
mately, after hearing the objections, a 
final decree was drawn up on 2ist June 
1944. It was against this final decree that 
an appeal was filed and it was urged on 
behalf of the appellants that the preli- 
minary decree was invalid in that, at the 
time of passing it, the Court had failed 
to comply with the mandatory provisions 
of Order 32, Rule 7 of the Code of Civil 
Procedure, The High Court. did not allow 
this plea to be raised, as there was no 
appeal against the preliminary decree. 
In the further appeal to the Supreme 
Court, the legal position with reference 
to Order 32, Rule 7 was enunciated as 
follows:— 


“The effect of the failure to comply with 
O. 32, R.7 (1) is specifically provided by 
O. 32, R. 7 (2) which says that any such 
agreement or compromise entered into 
without the leave of the Court so record- 
ed shall be voidable against all parties 
other than the minor. Mr. Jha reads this 
provision, as meaning that the impugn- 
ed agreement is voidable against the 
parties to it who are major and is void 
in respect of the minor; in other words, 
he contends that the effect of this provi- 
sion is that the major parties to it can 
avoid it and the minor need not avoid 
it at all because it is a nullity so far as 
he is concerned. In our opinion this con- 
tention is clearly inconsistent with the 
plain meaning of the rule. What the rule 
really means is that the impugned agree- 
ment can be avoided by the minor 
against the parties who are major and 
that it cannot be avoided by the parties 
against the minor. It is voidable and not 
void. It is voidable at the instance of the 
minor and not at the instance of any 
other party. It is voidable against the 
parties that are major but not against a 
minor. This provision has been made for 
the protection of minors, and it means 
nothing more than this that the failure 
to comply with the requirements of Or- 
der 32, Rule 7 (1) will entitle a minor 
to avoid the agreement and its . conse- 
quences, If he avoids the said agreement 
it would be set aside but in no case can 
the infirmity in the agreement be used 
by other parties for the purpose of avoid- 
ing it in their own interest. The protec- 
tion of the minor’s interest requires that 
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he should be given liberty to avoid it. 
No such consideration arises in respect 
of the other parties to the agreement and 
they can make no grievance or com- 
plaint against the agreement on the 
ground that it has not complied with 
O. 32, R. 7 (1). The non-observance of 
the condition laid down by R. 1 does not 
make the agreement or decree void for 
it does not affect the jurisdiction of the 
Court at all. The non-observance of the 
said condition makes the agreement or 
decree only voidable at the instance of 
the minor. That, in our opinion, is the 
effect of the provision of O. 32, R. 7 (1) 
and (2).” 


Again at page 793 their Lordships em- 
phasized that the words used in O. 32, 
R. 7 (2) were plain and unambiguous and 
that they did not lend any support to 
the argument that non-compliance with 
O. 32, R. 7 (1) would make the impugned 
decree a nullity, 


% Mr. Habibullah Badsha appearing 
for the respondents relied strongly on 
two other decisions of the Supreme Court 
in support of his contention that the 
compromise decree was a nullity. The 
first decision was reported as Mohd. 
Amin v. Vakil Ahmad ((1952) 3 SCR 
1133). In that case one Abdur Rahman 
died on 26th January 1940 leaving a 
large estate and a number of children. 
Soon after his death there were some 
disputes about the legitimacy of some 
of his children. There was also a dispute 
as regards the existence of an oral will 
bequeathing 1/3rd share of his estate 
to certain persons. Under these circum- 
stances a family settlement was execut- 
ed on 5th April, 1940. One of the parties 
was a minor aged about 9 years and his 
elder brother purported to represent him 
as his guardian. On 25th November, 1940, 
a suit was filed for a declaration that 
the deed of settlement dated 5th April, 
1940, was invalid and for other reliefs. 
The question was whether the family 
settlement would bind all the parties. It 
was held that the minor’s brother had 
no power to transfer any right or inter- 
est in the immovable property of the 
minor, and that such a transfer if made 
was void. At page 1141 it was pointed 
out that if the deed of settlement was 
thus void it could not be void only qua 
the minor plaintiff put would be void al- 
together qua all the parties including 
those who were sui juris. That was a 
case of the parties executing a deed of 
settlement among themselves, The settle- 
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ment was in the nature of a contract. 
Under Mahomedan Law, during the 
father’s life, he is the legal guardian of 
his minor children, though the mother 
has rights as to their custody; after his 
death, his executor (in Sunni Law) is 
their legal guardian; or, if there is no 
executor, their grandfather, or if he be 
dead, his executor. In the absence of any 
legal guardian the duty of appointing one 
devolves upon the judge as representing 
the Sovereign. See Imambandi v. Mut- 
saddi (1918) 45 Ind App 73 and Gulam 
-Ghouse Mohiuddin v. Ahmad Mohiuddin 
Kamisul Qadri (AIR 1971 SC 2184). The 
former was a case where a mother pur- 
ported to convey the shares of herself 
and her minor children in the property 
inherited from the father or the husband 
as the case may be. The contract was 
held to be void. The significant fact to 
be noticed in that case is that it was a 
contract between the parties and not a 
compromise to which the provisions of 
Order 32, Rule 7 were applicable, 


10. In the latter case on the death of 
one Abdul Rahim his sons entered into 
two agreements in 1908 and appointed 
arbitrators to partition the properties left 
by him. There was an award which was 
also made a decree of Court on 13th Au- 
gust, 1908. The suit, which gave rise to 
an appeal to the Supreme Court, was in- 
stituted on 24th July 1941 for setting 
aside the decree confirming the award 
and for partitioning the property. This 
suit was dismissed. But later on, on a 
remand, the decree confirming the award 
was set aside. In the appeal before the 
Supreme Court it was contended that 
the award was void by reason of lack of 
lawful guardian to protect and represent 
the rights and interests of the minor in 
the arbitration proceedings and in the 
proceedings resulting in the decree upon 
the award. In dealing with this aspect 
the Supreme Court observed at page 2187 
as follows :— 


“The minority of the appellant is a 
fact found both by the trial court and 
the High Court. It is an admitted fact 
that the appellant’s guardian was his 
brother Nooruddin at the time of the 
arbitration proceedings and at the time 
of the decree on the award. The brother 
is not a lawful guardian under the Mo- 
hammedan law. The legal guardians are 
the father, the executor appointed by the 
father’s will, the father’s father and the 
executor appointed by the will of the 
father’s father. No other relation is en- 
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titled to the guardianship of the property 
of a minor as of right............ In default 
of legal guardians a duty of appointing 
guardian for the protection and preser- 
vation of the minor’s property is on the 
court on proper application. It was held 
by this Court in Mohd. Amin v. Vakil 
Ahmed (1952) 3 SCR 1133: (AIR 1952 
SC 358) relying on the dictum in Imam- 
bandi v. Mutsaddi (1918) 45 Ind App 
73 : (AIR 1918 PC 11) that where dis- 
putes arose relating to succession to the 
estate of a deceased............. The eldest 
son acting as guardian for and on behalf 
of the minor son the deed was not bind- 
ing on the minor son as his brother was 
not his legal guardian; and the deed was 
void not only qua the minor, but with 
regard to all the parties including those 
who were sui juris. It is clear on the 
authority of this decision that the arbi- 
tration, agreement and the award and 
the decree are all void in the present 
case by reason of lack of legal guardian 
of the appellant.” 


11. Two aspects have to be noticed in 
regard to this decision, viz., (i) there was 
no appointment of any guardian ad litem 
and (ii) the court had no occasion to go 
into the question in the light of O. 32, 
of the Code of Civil Procedure. 


12. In the present case it was not in 
dispute that the first defendant had been 
appointed as guardian ad litem for the 
minors. The second defendant was the 
second plaintiff in that case and he was 
declared major. The rules relating to the 
appointment of guardian pendente lite 
for a minor defendant are to be found in 
Order 32 of the Code of Civil Procedure. 
There is nothing in the said provisions 
making it mandatory on the Court to 
appoint the natural guardian, even where 
he expresses his willingness, and not 
exercise its discretion, if it considers fit, 
and appoint another person as guardian 
ad litem for the suit. The essential re- 
quirements are that the person who is 
appointed as the guardian must be a 
major, of sound mind and must have no 
interest adverse to that of the minor. 
The rules under Order 32 of the Code 
clearly contemplate the possibility of ap- 
pointment of a person, other than the 
natural guardian, as guardian ad litem. 
(See Kumara Kangaya Gounder v, Aru- 
mugha Gounder (1970) 1 Mad LJ 286). 
That was a case which arose between two 
Hindus. That fact does not make any 
difference, as the provisions of Order 32 
are applied irrespective of the personal 
law of the parties. It is a part of the 
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personal law of the parties. It is a part 
of the law of procedure which regulates 
ail matters going to the remedy, and 
when the matter passes into the domain 
of procedure, it must be regulated by the 
law governing the action in the court. 
This principle was applied by the 
Supreme Court in Mohammed Sulaiman 
v. Mohammed Ismail ((1966) 1 SCR 937) 
in a case where a decree had been ob- 
tained against three widows and a 
daughter of the deceased. The decree~ 
holder proceeded bona fide on the basis 


that they were the only heirs of the de-. 


ceased. Later on the son filed a suit 
claiming that he was not bound by the 
previous decree, because he was not a 
party to the said proceedings. It was 
held that whether a decree obtained by 
a creditor against the heirs of a deceased 
Muslim, was binding upon the entire 
estate or only on those who were im- 
pleaded eo nomine, was not a question 
to be determined by the personal law 
either of the deceased or of the defen- 
dant in the suit and that it was a part 
of the law of procedure which regulated 
all matters going to the remedy. 


13. There are, in fact, direct decisions 
on this question as to how far procedure 
law takes precedence over the personal 
law in a matter like this. In Bhikaji Ram- 
chandra v. Ajagarally Sarafally, (AIR 
1946 Bom 57) the plaintiff filed a suit to 
recover vacant possession of a land pur- 
chased by him from a Mahomedan 
Widow and her minor daughter, The 
widow of one Abdul Rahman declined to 
be the guardian ad litem in certain dar- 
khast proceedings, which arose in execu- 
tion of a mortgage decree obtained 
against the widow and the minor daught- 
er. The Court Nazir had been appointed 
as the guardian ad litem. However, later 
on she applied to the Court agreeing to 
the appointment of herself as the guar- 
dian ad litem. She had agreed to sell 
the mortgaged land to the plaintiff for 
a sum of Rs. 25,000/-. She applied also 
for permission under Order 32, Rule 7 
to effect the compromise. The applica- 
tion was granted and a sale deed was 
executed by her for herself and as 
guardian of the minor child. Thereafter 
the purchaser-plaintiff filed a suit for re- 
covery of possession from the lessees. It 
was contended for the lessees that the 
Sale deed was void and not merely void- 
able. This contention was accepted as the 
mother was not a guardian under Maho- 
medan Law. This decision was noticed 
and not followed by the Nagpur High 
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Court in Babu Gyanu v. Mohammed 
Sardar (AIR 1955 Nag 193). In that case 
one Karim was indebted to three credi- 
tors, who had obtained a decree against 
his heirs after his death. His properties 
were attached. One of the deeree- 
holders undertook to pay off the debts 
due under the three decrees against 
Karim. Permission to sell the property 
was sought from the Collector before 
whom execution proceedings came. The 
Collector gave the permission and the 
widow of Karim sold the property for 
herself and on behalf of her minor child- 
ren. The minor children came forward 
with a suit claiming that their mother 
had no right to sell the property to bind 
their interest. A learned Judge of the 
Nagpur High Court, following the deci- 
sion of the Bombay High Court cited 
above, upheld the minor’s contention. 
The Bench consisting of Sinha C.J., and 
Hidayatullah J., on appeal, were of the 
Opinion that as guardian ad litem the 
Widow enjoyed powers which any 
stranger would in such a position and 
that the disability arising from Maho- 
medan Law did not affect her, provided, 
of course, she obtained proper sanction 
from the Court. It was held that the 
Collector was competent to give such 
sanction and that the sale was valid. In 
coming to this conclusion the learned 
Judges relied on an earlier decision of 
the Privy Council in Ganesh Ram v 
Tuljaram Row ((1913) 40 Ind App 132) 
where in a suit for partition the father 
was the guardian ‘ad litem’ of his minor 
son. He had purported to act as father 
and manager even after such an appoint- 
ment. Their Lordships of the Privy Coun- 
cil observed :— 


“But they consider it to be clear that 
when he (the father) himself is the next 
friend or guardian of the minor his 
powers are controlled by the provisions 
of the law and he cannot do any act in 
his capacity of father or managing mem- 
ber which he is debarred from doing as 
next friend or guardian without leave of 
the Court. To hold otherwise would be 
to defeat the object of the enactment 
(Civil Procedure Code).” 


This pronouncement was understood by 
the learned Judges of the Nagpur High 
Court as showing that even the actions 
of a legal guardian were controlled not 
by: the personal law of the. parties but 
by the Civil Procedure Code when the 
legal guardian was appointed a guardian 
‘ad litem’, The earlier decision on this 
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point of several High Courts have been 
noticed in paragraph 24 of the Judgment: 


14, The learned counsel for the re- 
spondents wanted me to follow the Bom- 
bay decision in preference to that of the 
Nagpur High Court. I would prefer, with 
respect, to follow the Nagpur High 
Court’s decision. The result is that the 
Civil Procedure Code in so far as the 
matter relates to the proceedings before 
the Court overrides the personal law. 
The decisions of the Supreme Court in 
Mohd. Amin v. Vakil Ahmed (1952-3 
SCR 1133) and Gulam Ghouse v. S. S. A. 
M. Kamisul (AIR 1971 SC 2184) had no 
occasion to go into the provisions of 
Order 32, Rule 7 and, therefore, they do 
not apply. In regard to the cases to which 
Order 32, Rule 7 applies, the relevant 
law has to be taken from the decision of 
the Supreme Court in Kaushalya Devi 
v. Baijnath (AIR 1961 SC 790). Conse- 
quently, in case where there is a failure 
to comply with Order 32, Rule 7, the 
compromise would not be void in toto, 
but would only be voidable at the in- 
stance of the minors and the majors 
would be bound by it. 


15. It is not in dispute that items 1 
to 17 of the ‘A’ schedule are properties 
allotted to defendants 1 and 3, who are 
majors, They would be bound by the 
compromise decree. With reference tø 
these properties the plaintiffs’ claim de- 
serves to succeed, subject to what is in- 
dicated at the close of the judgment. 


16. The learned counsel for the re- 
spondents contended that a compromise 
has no better status than that of being 
a contract and that the decisions in Mohd. 
Amin v. Vakil Ahmed ((1952) 3 SCR 
1133) would continue to apply. However, 
in so far as the compromise is one to 
which Order 32, Rule 7 applies, it is the 
decision in Kaushalya Devi v. Baijnath 
(AIR 1961 SC 790) that would have to 
be applied. 


17. My attention was drawn to the 
decision in Maqboolan v. Habib Ullah 
((1927) 102 Ind Cas 470) (Oudh) and 
Imambandi v. Mutsaddi ((1918) 45 Ind 
App 73) (PC). The first decision in so far 
as it is inconsistent with the decision of 
the Supreme Court in Kaushalya Devi v. 
Baijnath (AIR 1961 SC 790) cannot be 
followed. The second does not lay down 
any proposition inconsistent with the 
Supreme Court’s decision in Kaushalya 
Devi’s case (AIR 1961 SC 799). 

18. Even prior to the decision of the 
Supreme Court there are decisions which 
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have held that the decree would be void- 
able as against the minor, but would be 
binding as regards the others, who are 
not minors. See Durga Charan v. Akkari 
Das (AIR 1949 Cal 617) and Chidambaram 
v. Subramanian (AIR 1953 Mad 492). In 
the Madras case, the judgment in which 
was rendered by Venkataraman Aiyar, J., 
as he then was, though there is no dis- 
cussion as such, the opinion of the court 
that a decree in ferms of the compromise 
as against the majors could be passed is 
clearly expressed at page 506. Thus, the 


~ plaintiffs are entitled to succeed in the 


present suit as against those items to 
which first defendant is entitled. 


19, The learned counsel for the re- 
spondents submitted that the compromise 
was void in toto for the reason that it 
lacks consideration. It has been held in 
Rameshar Mistri v. Babulal Pandit (AIR 
1946 Pat 97) that when the matter had 
been compromised during the pendency 
of the suit the compromise by a litigant 
irrespective of the rights and wrongs of 
the parties was a good consideration for 
the compromise, I agree with this deci- 
sion and I hold that the settlement of 
a disputed claim in a bona fide litigation 
is itself a consideration passing from one 
side to the other and that the compro« 
mise would, therefore, be supported - by 
consideration. 


20. The learned counsel drew my at» 
tention to the fact that the possession 
of the properties was delivered on tha 
basis of the compromise and that the 
giving up of the plaintiff’s right for an 
accounting of the profits in respect of 
the Ceylon properties also furnished con- 
sideration. In the compromise memo it 
is provided that the first plaintiff was 
at liberty to realise the share of plaintiffs 
and the 8th defendant by appropriate 
steps and the compromise was entered 
into without prejudice to those rights. It 
is not necessary for me to decide whe- 
ther clause 7 of the compromise memo 
resulted in the plaintiffs’ giving up the 
right to accounting. It is enough to point 
out that the compromise was acted upon 
by reason of its having been taken notice 
of in the Section 145 proceedings, in tha 
deliveries of properties and in the with- 
drawal of certain amounts in court de- 
posit. When the compromise is so: acted - 
upon, if is too late for the respondents 
to contend that it lacks consideration. 

21. Another point that was urged on 
behalf of the respondents was that the 
compromise had been entered into on be- 


half of the first defendant by her power 
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of attorney agent and that the agent 
could not have represented her in the 
transaction. It is not in dispute that the 
power is a general power. The power of 
attorney itself is not before me. . The 
only aspect adverted to was that the 
power of attorney was executed long 
prior to the court proceedings, In order 
to exercise a power, it is only necessary 
that the grant of power should have pre- 
ceded the exercise of power. Therefore, 
the fact that the power was executed be- 
fore the earlier litigation or that tha 


power was granted at a time when the. 


litigation had not even been commenced 
so as not to be in the contemplation of 
the parties is not relevant. I see no sub- 
stance on this point. For the reasons 
given above, though the settlements were 
valid, still the compromise in so far as 
it affects the majors is binding on them. 
The plaintiffs would be entitled to a 
Share in the said properties. The appel- 
lant is entitled to a half share in items 
6 to 10 and 14 and 15 and a half share 
in the sale proceeds of items 11, 12 and 
13 with a charge on the other half of the 
first defendant in her other properties. 
Preliminary decree on the above terms 
will be drawn up. In view of the decree 
being passed in favour of the plaintiffs 
to the extent of half share in the pro- 
perties, the contention of the alienees 
was that they should be so accommodat- 
ed and that the properties to the extent 
possible should be allotted to the shares 
of the alienors, so that they will get 
equities. I think there is equity in this 
contention. I direct accordingly. 


22. The appeal is allowed. No order 
as to costs, 
Appeal allowed. 
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G filed a suit against three defendants 
on the Original Side of the High Court 
for declaration that the termination of 
G’s appointment as first defendant’s 
agents at Madras was illegal and inope- 
rative and for injunctions against them. 
It was alleged in the plaint that G was 
appointed the Sole Steamer agent for 
‘Clan Ltd., U. K.’ under a written agree- 
ment entered into between G and the 
first defendant and that the cause of ac- 
tion arose at Madras where the first de- 
fendant carries on business through its 
agents. On objection raised by the defen- 
dants that Clan Ltd., was a necessary 
party to the suit, G filed an application 
for impleading ‘Clan Ltd.’ as the fourth 
defendant on the ground that the pro- 
posed 4th defendant was the principal of 
the first defendant company which has 
been carrying on the business of Clan 
Ltd., and the fourth defendant was a 
mecessary party inasmuch as it is the 
principal of first defendant. No new cause 
of action is sought to be added. The 
amendment is sought to claim same re- 
liefs against the proposed fourth defen- 
dant in respect of same cause of action. 
G filed another application for leave un- 
der Cl. 12 Letters Patent (Madras) to in- 
Stitute the suit against the proposed 4th 
defendant, as it is carrying on business 
in London, Leave was granted. On appli- 
cation filed by 4th defendant to revoke 
that leave, the Court refused to revoke 
the leave to sue, 


Held: Where leave under Cl. 12 is ne- 
cessary, the granting of such leave is a 
condition precedent to the court having 
jurisdiction to entertain the suit and 
therefore such leave has to be obtained 
at the time of the institution of the suit. 
If, on a consideration of the evidence let 
in during the trial it is decided that the 
first defendant is not carrying on busi- 
ness within the jurisdiction of High 
Court, and leave to sue was required, the 
defect of not obtaining leave at the time 
of the institution of the suit cannot be 
cured by subsequently granting leave 
under cl. 12. On the ground that the first 
defendant was carrying on business 
through his agent within jurisdiction of 
High Court, G did not obtain leave un- 
der clause 12 for the suit originally filed. 
But the proposed fourth defendant is not 
dwelling or carrying-on business or per- 
sonally working for gain within jurisdic- 
tion of High Court and as such leave 
should be obtained only against the pro- 
posed fourth defendant. The suit against 
the. proposed fourth defendant would be 
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a new suit and even if the suit against 
the first defendant is held to be not 
maintainable eventually on the ground 
that leave had not been obtained, the 
suit against the other defendant includ- 
ing the proposed fourth defendant would 
still remain unaffected. Therefore, the 
question of grant of leave against pro- 
posed fourth defendant does not in any 
way hinge upon the question as to whe- 
ther the suit against first defendant had 
been properly received by obtaining 
leave under clause 12. Moreover, where 
a defendant is sought to be added who 
does not reside within the jurisdiction of 
the High Court and against whom the 
cause of action has not arisen wholly 
within that jurisdiction, leave must be 
obtained afresh under clause 12 even if 
leave had been obtained when the suit 
was originally filed. Therefore, the fact 
that the suit as originally instituted was 
instituted without obtaining leave under 
clause 12, would not be a bar to the 
Court granting leave under clause 12 
when fourth defendant is sought to be 
added. Case law reviewed. 

(Paras 8, 9, 14, 19, 21) 


There are no circumstances which 
would show that the plaintiff has chosen 
this forum mala fide nor can it be said 
that the forum chosen is such that if the 
court permits the suit to go on the other 
party would be so handicapped in his 
defence that it would lead to injustice 
or that the balance of convenience is de- 
cidedly or overwhelmingly against the 
suit going on in the forum chosen by 
plaintiff. The trial Judge exercised his 
discretion properly in refusing to revoke 
the leave granted. AIR 1952 Cal 645, Rel. 


on. (Para 27) 
Cases Referred : Chronological Paras 
AIR 1962 Cal 8 16 
AIR 1960 Cal 494 18 
AIR, 1953 Cal 639 9, 12, 23 
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ILR (1944) 2 Cal 101 : ATR 1946 Cal 23 
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bramanian, N. Ramamurthi, A. Arumai- 
nathan, K. N. Karthikeyan, S. Raja- 
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raman and L. Jayakumar, for Respon- 


dents. 


PAUL, J. :— This appeal has been pre- 
ferred against the order of Padmanabhan 
J. on Appn. No. 2640 of 1978 in C. 5. 
No. 26 of 1978, refusing to revoke the 
leave to sue granted to the first respon- 
dent-plaintiff under clause 12 of the Let- 
ters Patent. 


2. The first respondent plaintiff, M/s, 
Gordon Woodroffe & Co. (Madras) Pvt. 
Ltd., filed the suit C. S. No. 26 of 1978 
on the Original Side of this Court against 
respondents 2 to 4 for a declaration that 
the termination of the plaintiff’s appoint- 
ment as the first defendant’s agents at 
Madras, Kakinada and Visakhapatnam 
together with the plaintiffs function as 
the first defendant’s co-ordinating agent 
for the first defendant’s trade from India 
and as the first defendant’s controlling 
agent for Cuddalore, Masulipatnam, 
Nagapattinam and Trivandrum is illegal, 
void, inoperative and not binding on the 
plaintiff and for a permanent injunction 
restraining the first defendant or their 
agents or servants or anybody claiming 
under or through them from interfering 
with the possession and enjoyment of 
the property of the plaintiff, namely, 
Clan Line Agency for the Ports of Mad- 
ras, Kakinada and Visakhapatnam, to- 
gether with the plaintifs functioning as 
the first defendant’s co-ordinating agent 
for their trade from India and function- 
ing as their controlling agent for Cudda- 
lore, Masulipatnam, Nagapattinam and 
Trivandrum, and also restraining the 
first defendant from taking away the said 
agency from the plaintiff and from ap- 
pointing the second or the third defen- 
dant or any other person or company or 
firm as their agents, or in the alternative 
directing the first defendant to pay a sum 
of Rs. one crore to the plaintiff as and 
for damages. 


3. Among the allegations contained in 
the plaint, the material ones in so far 
as this appeal is concerned, are the fol- 
lowing. By a written agreement dated 
21-9-1878 entered into between the plain- 
tiff company and the first defendant, the 
plaintiff was appointed the sole steamer 
agent for the Clan Line Steamers Ltd. 
U. K. and under the. agreement the 
plaintiff acquired 1/64th share of the Clan 
Line Vessels ‘Clan Alpine’ and ‘Clan 
Fraser’ and accordingly the plaintiff in- 
vested large amounts of money for 
building up and expanding the cargo 
trade in the three ports of Madras, Kaki- 
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nada and Visakhapatnam and due to the 
tremendous, extraordinary and special 
efforts made by the plaintiff, the cargo 
traffic had increased by- leaps and bounds 
and the plaintiff-company was induced 
to enter into the aforesaid agreement on 
the basis that the agency was irrevoc- 
able and it was on that basis that the 
plaintiff expended enormous amounts for 
building up the agency business; and 
the plaintiff had always performed the 
terms of the agency and has always been 
willing and ready to perform the terms 
of the agreement. But. on 25-10-1977, the 
second defendant informed Mr. Vishnu 
Mohan, one of the directors of the plain- 
tiff company that he had received a 
notice of termination of the agency from 
the first defendant and on 1-11-1977, the 
second defendant showed the notice of 
termination dated 19-10-1977. The plain- 
tiff contends that the termination of the 
agency is arbitrary, capricious and with- 
out any valid reason and for no sufficient 
cause and the reasons given in the letter 
of termination were totally unfounded 
and without any basis and the termina- 
tion of the agency by the first defendant 
was under the erroneous assumption that 
there was a directive from the Reserve 
Bank of India to discontinue the agency 
activities from 1-1-1978 and the first de- 
fendant who is persisting in sticking to 
its decision -has appointed the second de- 
fendant as its agent even after knowing 
that the second defendant had made mis- 
representation and had manoeuvred to 
grab the agency for himself at the ex- 
pense of the company. The plaintiff fur- 
ther contended that it was entitled to 
reasonable notice before termination . of 
the agency and also for compensation. It 
might be noted that it was asserted in 
the plaint that the first defendant was 
carrying on steamer business in India at 
Calcutta, Bombay, Cochin & Madras and 
other ports through agents and the third 
defendant company was started by the 
second defendant for taking over the 
agency. The plaintiff had filed the suit 
C. S. 450 of 1977 against defendants 2 
and 3 for a permanent injunction re- 
straining them from taking over the 
steamer agency. The present suit C, S. 26 
of 1978 was subsequently filed. 


4. It might be noted that this suit was 
filed without obtaining leave under cl. 12 
Letters Patent, for it is asserted in the 
plaint that the cause of action arose at 
Madras where the first defendant carries 
on business through its agents. Subse- 
quently Appn. No. 1771 of 1978 was filed 
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in the present suit for impleading the 
Clan Line Steamers Ltd., as the 4th de- 
fendant on the ground that the propos- 
ed 4th defendant was the principal of the 
first defendant company which has been 
carrying on the business of Clan Line 
Steamers Ltd, and the 4th defendant 
was a necessary party, inasmuch as it is 
the principal of the first defendant- 
company; and Appn. No. 1742 of 1978 
was filed by the plaintiff for leave under 
clause 12, Letters Patent to institute the 
suit against the proposed 4th defendant. 
Leave was thereupon granted on 20-4- 
1978. It is to revoke that leave that 
Appn. No. 2640 of 1978 was filed by the 
4th defendant. 


5. It was contended on behalf of the 
proposed fourth defendant that the suit 
should have been filed against the Ist 
defendant, only after obtaining leave un- 
der clause 12 Letters Patent. Inasmuch 
as it has ‘been asserted in the plaint that 
the first defendant is carrying on busi- 
ness in Madras through its agent leave 
to sue under clause 12 was not obtained 
when the suit was instituted, Since the 
other defendants themselves raised the 
contention that the proposed fourth de- 
fendant was a necessary party to the suit 
and the suit was bad for non-joinder, the 
plaintiff had to file. the application for 
impleading the proposed fourth defen- 
dant and since the proposed fourth de- 
fendant is carrying on business in Lon- 
don, leave has to be necessarily obtain- 
ed under clause 12 Letters Patent before 
the proposed 4th defendant is actually 
impleaded in the suit. 


6. Padmanabhan, J., after considering 
the matter with reference to the autho- 
rities cited by both sides rejected the 
contention advanced on behalf of the 
proposed fourth defendant that when the 
plaintiff seeks to add the proposed fourth 
defendant as a party, leave cannot be 
granted by this court under clause 12 
Letters Patent, since leave had not been 
originally granted at the time of institu- 
tion of the suit. He further found that 
the balance of convenience was also in 
favour of not revoking the leave already 
granted. The proposed 4th defendant has 
therefore come up in appeal against that 
order, 


7. It has been contended by Mr. Go- 
vind Swaminathan on behalf of the ap- 
pellant first of all that since leave to sue 
had not been obtained when the suit was 
originally filed the suit is non est and 
consequently there can be no question of 
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adding a new party or obtaining leave in 
that suit under clause 12 of the Letters 
Patent subsequent to the institution of 
the suit even on the ground that a new 
party is proposed to be added; and se- 
condly that if leave to sue should have 
been obtained at the time of the institu- 
tion of the suit that defect cannot be 
cured by now asking for leave to sue 
on the ground that a new party is pro- 
posed to be added. 


8. With regard to the first contention 
of Mr. Govind Swaminathan, that since 
leave to sue had not been obtained 
against the first defendant at the time 
of the institution of the suit, the suit 
is non est. and as such there cannot he 
any addition of any new party and ask- 
ing for leave to sue in respect of that 
party, we have to mention that while 
disposing of O. S. A. 22 of 1978 preferred 
by the plaintiff against the order dismis- 
sing his application for injunction, we 
had dealt with the objection of the first 
defendant that the suit against him is 
not maintainable at all in view. of the 
fact that leave to sue had not been ob- 
tained under clause 12 Letters Patent, 
even though the Ist defendant does not 
actually carry on any business within 
the jurisdiction of this court and we ob- 
served — 


“As regards the objections based on 
Clause 12 Letters Patent, that no leave 
to sue has been obtained before the filing 
of the suit even though the first respon- 
dent does not carry on any business with~ 
in the jurisdiction of this court, we are 
prima facie of the view that the first re- 
spondent should be deemed to be carry- 
ing on its business within the limits of 
this court through its agent, the appel- 
lant and on the date of suit, therefore, 
the question of obtaining leave to sue 
does not arise. The question whether the 
first respondent carried on business 
through its agent within the limits of 
this Court is also a matter that requires 
elaborate consideration at the time of the 
trial after evidence is let in”. 


Therefore it cannot be contended at this 
stage that the suit filed against the first 
defendant is non est. It is only during 
the trial of the suit after evidence is let 
in that it could be decided whether or 
not the first defendant is carrying on 
business within the jurisdiction of this 
court through its agents and if it 
is eventually found that the ist defen- 
dant is not carrying on any business 
within the jurisdiction of this court 
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through its agents and as such leave to 
sue should have been obtained under 
Clause 12 Letters Patent, and for want 
of such leave the suit is not maintain- 
able, the legal consequence arising from 
that situation would necessarily follow as 
has been pointed out by Padmanabhan, J. 
As far as the ist defendant is concerned, 
undoubtedly, if leave to sue was requir- 
ed under Clause 12 Letters Patent, and 
if it had not been obtained at the time of 
the institution of the suit, that defect 
cannot be cured by subsequently grant- 
ing leave to sue under Clause 12 Letters 
Patent. That is a well settled propositi 
of law which cannot be disputed, 


9%. Where leave under Clause 12 
necessary, the granting of such leave is 
a condition precedent to the court hav- 
ing jurisdiction to entertain the suit; and 
therefore such leave has to be obtained 
at the time of the institution of th 
suit (Vide Shamchandra Rampratap v, 
Bhikamchand Ganeshlal, AIR 1929 Bom 
468; Motilal Tribhovandas v. Shankarlal 
Chaganial, AIR 1939 Bom 345; Bimal 
Singh Kothari v. Muir Mills Ltd., AIR 
1952 Cal 645, Kshitish Kumar v. State of 
Bihar AIR 1953 Cal 639 and Laliteswar 
Singh v. Rameswar Singh (1907) ILR 34 
Cal 619). 


10. Mr. Govind Swaminathan on be- 
half of the appellant has contended that 
inasmuch as the suit was not originally 
instituted after obtaining leave under 
Clause 12, subsequently leave under 
Clause 12 cannot be asked for or obtain- 
ed even when, by way of amendment, a 
new cause of action or an alternative 
cause of action is sought to be introduced 
or an additional party is sought to be im- 
pleaded and consequently leave to suş 
in so far as the proposed 4th defendant 
is concerned, should not have been grant- 
ed. In support of his contention, Mr. Go- 
vind Swaminathan has relied first of all 
on the decision in Motilal Tribhuvandas 
v. Shankarlal Chaganlal AIR 1939 Bom 
345. That was a case where a suit was 
filed by 6 partners in a firm against the 
defendant alleging that the defendant 
has given instructions to the six plain- 
tiffs to effect transactions on his behalf 
and they worked as his brokers and as 
a result of carrying out the transctions 
those 6§ plaintiffs had suffered a loss and 
they claimed the same from the defen- 
dant. Since the defendant was a resident 
of Surat it was asserted in the plaint 
that a part of the cause of action had 
arisen in Bombay within the jurisdiction 
of the Bombay High Court and as such 
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leave under Clause 12 Letters Patent was 
obtained at that stage and the plaint was 
filed. But subsequently when the defen- 
dant appeared in response to the sum- 
mons he raised the contention that he 
had dealings only with an individual 
Motilal Tribhuvandas Choksey and not 
with the plaintiff firm and that the firm, 
namely, the 6 partners together had no 
cause of action against him at all, There- 
upon the learned Chamber Judge grant- 
ed unconditional leave to defend to the 
defendant, (The suit was filed as a sum- 
mary suit) and thereafter the piaint was 
amended and Motilal Tribhuvandas Chok- 
sey, the individual continued the suit in 
his own name, but no leave under Cl. 12 
Letters Patent was obtained at the time 
when the amendment was made. It was 
held by the learned Judge, Kania, J., of 
the Bombay High Court that the obtain- 
ing of leave under Cl. 12 Letters Patent 
was the foundation of the jurisdiction 
and such leave must be obtained before 
the institution of the suit-:and cannot be 
granted afterwards and further as held 
in Rampurtab Samruthroy v. Premsukh 
Chandamal (1891) ILR 15 Bom 93, the 
leave granted was confined to the cause 
or causes of action set forward in the 
plaint at the time the leave was granted 
and hence the plaint cannot be amended 
so as to alter the cause of action and if 
an amendment, which would alter the 
-cause of action was made, it necessarily 
follows that fresh leave should be ob- 
tained in respect of the altered cause of 
action and no leave having been obtain- 
ed when Motilal, the individual, desired 
to carry on the suit, the suit has to be 
dismissed. It might be noted that Kania, 
J., did not consider the question as to 
whether leave to sue under clause 12 
Letters Patent could have been asked for 
and obtained before the plaint. was 
sought to be amended by altering the 
cause of action, 


11. The next decision cited by Mr, 
Govind Swaminathan is the one in Bara- 
set Basirhat Light Rly. Co. Ltd. v.. Dist, 
Board, 24 Parganas, ILR (1944) 2 Cal 
101. There the defendant Board neither 
resided nor carried on business within 
the jurisdiction and only part of each 
cause of action arose within the jurisdic- 
tion and consequently leave of the court 
was required before the court could en- 
tertain any of the claim in the suit and 
leave was obtained under Clause 12 
Letters Patent to institute the suit at the 


time when the only claim made was un- 
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der certain agreements. But by an 
amendment, the company, in the alter- 
native, claimed reliefs under Sections 65, 
70 and 72 of the Indian Contract Act. 
It was held that the new reliefs asked 
for were not different forms of relief .n 
respect of the cause of action originally 
contained in the plaint, but each was a 
fresh cause of action, for which leave 
was required under clause 12 Letters 
Patent. Referring to the decision in 
Rampurtab Samruthroy v. Premsukh 
Chandamal (1891) ILR 15 Bom 93, where 
it was held that the grant of leave is a 
judicial act relating solely to the cause 
of action set forth in the plaint at the 
time leave was obtained and that such 
leave affords the very foundation of the 
jurisdiction and is not available to confer 
jurisdiction in respect of a different 
cause of action which was not judicially 
considered at the time leave was grant- 
ed and that subsequently the plaint can- 
not be amended so as to alter the cause 
of action and that therefore the court 
cannot try a different cause of action 
save in another suit, Gentle J. of the 
Calcutta High Court held that the grant 
of leave is a condition precedent to the 
court having jurisdiction to receive such 
a suit and an amendment to a plaint rais- 
ing a new cause of action upon which a 
claim is made is not a fresh suit but is 
an additional claim made in an existing 
suit. It was pointed out that leave to sue 
was not sought with respect to the cause 
of action in the amendment either at the 
time application was made to amend or 
when the leave was given for the amend- 
ment or when the plaint with the amend- 
ment was presented to the court and as 
such the court had no jurisdiction to re- 
ceive, try and determine the claims upon 
the cause of action in the amendment 
to the plaint since leave was not pre- 
viously obtained in respect of those 
causes of action before the suit in which 
those claims are made was instituted. 
But then, the learned Judge did not con- 
sider or decide the question whether 
leave to sue can be asked for and ob- 
tained with respect to the new causes of 
action at the time when the application 
was made to amend. Nevertheless, since 
the learned Judge has pointed out that 
leave to sue was not sought for, either at 
the time when the application was made 
to amend or when leave was given for 
the amendment it would appear that he 


was of the view that leave to sue could 


have been asked for and obtained at the 
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time when the application to amend the 
plaint was made. 


12. The third decision cited by Mr. 
Govind Swaminathan is the one in Kshi- 
tish Kumar v. State of Bihar, AIR 1953 
Cal 639. In that case, the learned single 
Judge of the Calcutta High Court, while 
dealing with an application for amend- 
ment of the plaint, by which amendment 
the cause of action was sought to be al- 
tered and a new cause of action added, 
held that no such amendment can be or- 
dered if it required leave to be granted 
-under cl. 12 at the time of the amend- 
ment; and it follows that leave under 
clause 12 cannot be granted in such a 
cause at any stage after the institution 
of the original suit. The learned Judge 
after referring to a number of authori- 
ties, namely, Laliteshwar Singh v. Ra- 
meswar Singh (1907) 34 Cal 619, Ram~ 
purtab Samruthroy v. Premsukh Chanda- 
mal (1891) ILR 15 Bom 93, Motilal Tri- 
bhuvandas v. Shankarlal Chaganlal AIR 
1939 Bom 345, SBaraset Basirhat Light 
Rly. Co. Ltd. v. Dist. Board AIR 1946 
Cal 23 and Benoy Shankar v. Chotelal, 
AIR 1952 Cal 343 summarised the result 
of those authorities as follows— 


“I. Where leave under Cl. 12 Letters 
Patent is necessary, the granting of such 
leave is the condition precedent to the 
court having jurisdiction to entertain 
the suit. 

2. Therefore, such leave is to be obtain- 
ed at the time of the institution of the 
suit, 


3. Where by amendment of a plaint, a 
cause of action is altered or a new cause 
of action added, it is not a new suit but 
the old suit in a new form. In such.a case, 
no amendment can be ordered if it re- 
quires leave to be granted under cl. 12 
Letters Patent at the time of the amend- 
ment. 

4. It follows that leave under Cl. 12 
Letters Patent cannot be granted in such 
a case, at any stage after the institution 
of the original suit. 

5. But where a new party is added, the 
suit as regards the added party must be 
deemed to have been commenced on the 
date when he was so added. Consequent- 
ly, ifthe cause of action against the add- 
ed party requires leave under Cl. 12, 
Letters Patent, it is open to the court to 
grant such leave, if asked for at the time 
of the amendment; and if such leave has 
not been asked for or obtained in such a 
case, the court has no jurisdiction to en- 
tertain the suit against such an added 
defendant.” 
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13. We notice that in the aforesaid 
decision a distinction has been made be- 
tween suits in which by amendment of 
plaint, the cause of action is altered or 
a new cause of action is added and suits 
in which a new party is sought to be 


added, and the cause of action 
against - the party proposed to be 
added, requires leave under Cl. 12 Let- 


ters Patent, and it has been held that 
in the former case leave under Cl. 12 
cannot be granted after the institution 
of the original suit, but in the latter it is 
open to the court to grant such leave if 
asked for at the time of the amendment, 
It might be noted that the case now be- 
fore us would come under the latter 
category. 

14. In Rampartab Samrathrai v, Foo- 
libai, (1896) ILR 20 Bom 767, it was held 
that where a defendant is added who 
does not reside within the jurisdiction of 
the High Court and against whom the 
cause of action has not arisen wholly 
within that jurisdiction leave must be 
obtained afresh under Cl. 12 Letters Pa- 
tent even if leave had been obtained 
when the suit was originally filed. Now, 
it might be noted that in the case before 
us the proposed 4th defendant who is 
sought to be added does not reside with- 
in the jurisdiction of this court and the! 
cause of action against him has not arisen 
wholly within the jurisdiction of this 
court and as such leave must be obtain- 
ed under Cl. 12 Letters Patent afresh to 
sue him even if leave had been obtain- 
ed when the suit was originally filed, and 
the fact that leave had not been obtain- 
ed when the suit was originally institut- 
ed, would not in any way affect the re- 
quest for leave asked for when the pro- 
posed 4th defendant’is sought to be add- 
ed. The aforesaid decision appears to sup- 
port the contention of Mr. G. Chella- 
sami for the respondent that leave can 
be obtained under Cl. 12 Letters Patent 
when a new defendant who does not re-[ 
side within the jurisdiction of the court 
and against whom the cause of action 
has not arisen wholly within that juris- 
diction is sought to be added. 


15. In Devidatt Ramniranjandas v, 
Shriram, AIR 1932 Bom 291, when the 
suit was instituted the plaintiffs obtained 
leave under Cl. 12 Letters Patent on the 
allegation that the material part of the 
cause of action had arisen in Bombay. 
But when however some defendants 
were subsequently added as party defen- 
dants the plaintiffs did not obtain fresh 
leave under Cl. 12. It was held that the 
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force of an order granting leave was ex- 
hausted when the suit was filed and 
where a defendant who was not residing 
within the jurisdiction was added after 
the institution of the suit, fresh leave 
must be obtained at the time of the ap- 
plication to add him as a party if the 
cause of action had arisen in part only 
within the jurisdiction. This decision also 
lends support to Mr. Chellasami’s con- 
tention. 


16. In Amritlal Mullick v. Sesh Pro- 
kash Mullick, AIR 1962 Cal8 it has been 
observed by the learned Judge of the 
Calcutta High Court that ‘in a suit when 
a new party is sought to be added by 
way of amendment’, the suit is a new 
suit as against the added party. When 
amendment is allowed and order made 
in that behalf a new suit comes into ex- 
istence. It is not emphatically the old 
suit. If the new suit cannot þe ‘received, 
tried and determined’ by this court un- 
der Cl. 12 Letters Patent, except by first 
obtaining leave under Cl. 12, Letters Pa- 
tent, why should the leave be not asked 
for and granted by court? Ordinarily a 
suit is initiated by the presentation of 
the plaint and when the court accepts it 
and has it registered and numbered, the 
plaint is ‘received’ by the court. The 
Code also provides that after the insti- 
tution of a suit a party can be added and 
the law is that so far as the added par- 
ties are concerned, it is a new suit. It is 
only when the order adding a new party 
is perfected and_plaint amended that the 
court can be said to have received a suit 
so far as the added party is concerned. 
It follows that in suits in which leave 
under Cl. 12 Letters Patent is necessary 
before the order of amendment is pray- 
ed for, leave under Cl. 12 becomes ne- 
eessary if not imperative. It is a fallacy 
to contend that a suit can be initiated 
only by presentation of the plaint and 
the Court ‘receives’ a suit when it ac- 
cepts the plaint and not otherwise. A 
suit can also be initiated against a new 
party by making an application for am- 
endment and the court receives the suit 
as against him when after granting leave 
the court adds the party and then am- 
ends the plaint by bringing the new party 
on record. The presentation of the plaint 
and registration of the suit is, therefore, 
not the only way in which the court ‘re- 
ceives’ a suit in law. For reasons given 
above a suit instituted after obtaining 
leave under Cl. 12 Letters Patent can 
be amended in law and there is nothing 
in the wording of Cl. 12 Letters Patent 
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to prevent the court from granting leave 
under Cl, 12 Letters Patent to amend 
the plaint.by adding parties, in the case 
of a suit instituted after obtaining leave 
under Cl. 12 Letters Patent. 


17. Mr. Govind Swaminathan, how- 
ever, emphasises the words ‘there is no- 
thing in the wording of Cl. 12 Letters 
Patent to prevent the court from grant- 
ing leave under Cl. 12 Letters Patent to 
amend the plaint by adding parties, in 
the case of a suit instituted after obtain- 
ing leave under Cl. 12 of the Letters 
Patent’, and he has argued that, inasmuch 
as the suit as originally framed was not 
instituted after obtaining leave under 
Cl. 12 of the Letters Patent, leave cannot 
now be asked for under Cl. 12, even 
when new parties are to be added, In 
other words, his argument is that leave 
under Cl. 12 of the Letters Patent could 
be asked for and obtained when new par- 
ties are added only when originally the 
suit had been instituted after obtaining 
leave under Cl. 12, Letters Patent and 
since in this case leave under Cl. 12 was 
not obtained before filing the suit as it 
was originally framed, the court cannot 
grant leave under Cl. 12, even when 
new parties are sought to be added. We 
are however unable to agree with this 
contention of Mr. Govind Swaminathan, 
for the preponderance of authorities does 
not support that contention. 


18. In Biswanath Agarwalla v. Sm. 
Dhapu Debi Jejodia, AIR 1960 Cal 494, 
it was held that in a suit for land partly 


situate within and partly outside juris- 
diction, instituted after obtaining leave 
under Cl. 12 no fresh leave for amend- 


ment is necessary if the plaint is subse- 
quently amended, by introducing a new 
cause of action relating to land situate 
wholly within the jurisdiction of the 
court. It was observed that by the am- 
endment a new suit, as it were, is being 
instituted and since it relates to a land 
situate wholly: within the jurisdiction of 
that court, no leave under Cl. 12, Letters 
Patent is necessary. We are of the view 
that if a suit had been instituted against 
the defendant in respect of whom leave 
to sue under Cl. 12 need not be obtained 
is residing or carrying on business with- 
in the jurisdiction of the court, but sub- 
sequently a new party is sought to be 
added, against whom, under Cl. 12, Let- 
ters Patent, leave to sue would he 
required, inasmuch as he does not re- 
side or carry on business within the 
jurisdiction of the court, there could be 
no objection to the court granting such 
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leave, for in effect a new suit is being 
instituted against the new party. 


19. Clause 12, Letters Patent says 
that the High Court of Judicature at 
Madras, in exercise of its ordinary origi- 
nal civil jurisdiction shall be empowered 
to receive, try and determine suits of 
every description if, in the case of suits 
- for land or other immoveable property, 
such land or property shall be situated, 
or, in all other cases, if the cause of ac- 
tion shall have arisen, either wholly or 
in case the leave of the court shall have 
been first obtained, in part within the 
local limits of the ordinary original juris- 
diction of the said High Court, or if the 
defendant at the time of the commence- 
ment of the suit shall dwell or carry on 
business or personally work for 
within such limits. On the ground that 
the first defendant is carrying on busi- 
ness through his agent within the juris- 
diction of the court, the plaintiff did not 
obtain leave under Cl. 12, Letters Patent, 
for such leave under Cl. 12, Letters Pa- 
tent, would not be necessary if the first 
defendant at the time of the commence- 
ment of the suit was dwelling or carry- 
ing on business or was personally work- 
ing for gain within the limits of the 
jurisdiction of this court. But the pro- 
posed 4th defendant is not dwelling or 
carrying on business or personally work- 
ing for gain within the jurisdiction of 
this court and as such leave should be 
obtained under Cl. 12 only against the 
proposed 4th defendant. The suit against 
the proposed 4th defendant would be a 
new suit and even if the suit against 
the ist defendant is held to be not main- 
tainable eventually, on the ground that 
Jeave under Cl. 12 of the Letters Patent 
had not been obtained, the suit against 
the other defendants, including the pro- 
posed 4th defendant, would still remain 
unaffected. Such being the case, we do 
not think that the question of grant of 
leave under Cl. 12 as against the propos- 
ed 4th defendant in any way hinges 
upon the question as to whether the suit 
against the 1st defendant had been pro- 
perly received by obtaining leave under 
Cl. 12, Letters Patent.: We are unable to 
accept the contention of Mr. Govind 
Swaminathan on behalf of the appellant 
that inasmuch as in most of the decisions 
referred to by us above the suits had 
been originally instituted after obtain- 
ing leave under Cl. 12, Letters Patent 
and when an additional defendant was 
sought to be added after obtaining leave 
under Cl. 12, Letters:Patent, the court 
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granted such leave afresh in the case of 
the defendant sought to be newly added, 
this court cannot grant leave under 
Cl. 12, Letters Patent, and allow the. 
proposed 4th defendant to be impleaded 
since originally the suit was instituted 
against the Ist defendant without ob-- 
taining leave under Cl. 12, Letters Pa- 
tent. 


20. Mr. Chellaswami, on behalf of the 
first respondent-plaintiff, raises also the 
question of waiver and submission to the 
jurisdiction of this Court; but we do not 
think that there is any submission to the 
jurisdiction of this court or any waiver, 
for at the earlier opportunity the ob- 
jection had been taken. 


al. It should be noted that the appli- 
cation for impleading the proposed 4th 
defendant had to be filed because of the 
contention raised by the other defen- 
dants, that the proposed 4th defendant 
is a necessary party to the suit and the 
suit is bad for non-joinder of necessary 
parties. It should also be noted that on 
behalf of the plaintiff-company it is con- 
tended that when the suit was originally 
filed there was no necessity to obtain 
leave of court, because according to the 
assertions made in the plaint, the first 
defendant is carrying on business through 
ifs agent in Madras. But since the 
4th defendant is carrying on business in 
London leave has to be necessarily ob- 
tained before he is added as a party. 
Such being the case, the fact that the 
suit as originally instituted was institut- 
ed without obtaining leave under Cl. 12, 
would not be a bar to the court granting 
leave under Cl. 12, Letters Patent, when 
a new defendant is sought to be added 
and when the suit in respect of that de- 
fendant can only be instituted after ob- 
taining leave under Cl. 12 in view of the 
fact that that defendant is not residing 
or carrying on business within the juris- 
Giction of the court. 


22. In Muthusami v, Krishnaswamy, 
AIR 1952 Mad 533, the suit as originally 
fled. was for specific performance of a 
contract for the sale of certain lands in 
Salem District, entered into at Madras 
and for an injunction restraining the 
2nd defendant from bringing about a 
breach of the said contract and leave 
was obtained under Cl. 12, Letters Pa-- 
tent. But subsequently on the plaintiff 
coming to know that the 2nd defendant 
claimed to be a purchaser of the same 
property under a sale deed, filed an ap- 
plication for amendment of the plaint 


ate 2 

eee 

= a 

1980 
2 


A 


contending that the sale in favour of the 
2nd defendant was sham and nominal 
and the.-2nd defendant was not a bona 
fide purchaser for value without notice 
and added the relief of directing the ex- 
ecution of the sale deed by the 2nd de- 


; fendant also and along with the applica- 


tion for amendment an application for 
leave to sue on the basis of the plaint 
Sought to be amended was also filed. The 
question that arose for consideration was 
‘does the circumstance that previous 
leave to institute had been obtained in a 
suit disentitle the plaintiff from asking 
for an amendment of the plaint in the 
suit so instituted?’ While considering 
the question, the decisions in Rampurtab 
v. Premsukh, (1891) 15 Bom 93, Motilal 
v. Sankarial, AIR 1939 Bom 345 and 
Barasat Basirhat Light Railway Co. v. 
Dist. Board, 24 Parganas, ILR (1944) Cal 
101, were considered; and the learned 
Judge held as follows— 


“I am of the opinion that in cases 
where the court, on an application of the 
plaintiff, considers that the plaint has to 
be amended so as to include a cause of 
action, which was not originally in the 
plaint, on the ground that such an am- 
endment is necessary, it does not prevent 
the court from granting such an amend- 
ment merely for the reason that it was 
a suit instituted after obtaining previous 
leave to sue under Cl. 12, Letters Patent. 
It does not also preclude the plaintiff 
from giving effect to such an order by 
carrying out the amendment or present- 
ing an amended plaint, before which, 
however, he should apply for and ob- 
tain leave to sue on the cause of action 
described in the amendment under Cl. 12 
Letters Patent. Such’ an application for 
leave can be filed and leave can be grant- 
ed, if it comes within the scope of Cl. 12 
Letters Patent.” 


23. These observations indicate that 
even when a plaint is amended by intro- 
ducing a new cause of action, a court can 
grant leave under Cl. 12 Letters Patent 
and that there is nothing in Cl. 12 Let- 
ters Patent to show that the plaint in- 
stituted under Cl. 12 would not include 


an amended plaint and if an ` amended 


plaint after obtaining the leave to amend 
is to be received and the cause of action 
arising therein is to be tried and deter- 
mined which cannot be done without 
previous leave being obtained, there is 
no reason why such leave to present an 
amended plaint should not be granted 
under Cl. 12 on a fresh application stat- 
ing the cause of action on which the am- 
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endment has been applied for and the 
reasons. for grant of leave under Cl, 12. 
This decision, of course, is in conflict 
with the view of the Calcutta High Court 
in Kshitish Kumar v. State of Bihdr, 


‘AIR 1953 Cal 639, in so far as amend- 


ments of plaints, introducing a new cause 
of action is concerned. In the case now 
before us, mo new cause of action is 
sought to be introduced. The reason for 
adding in Clan Line Steamers Ltd., as 
the 4th defendant and for amending the 
plaint is to claim the same reliefs against 
the Clan Line Steamers Ltd., in respect 
of the same cause of action. 

24. Coming now to the question of 
balance of convenience which was also 
considered by Padmanabhan J. it 
has been held in Bimal Singh v. Muir 
Mills Co. Ltd., AIR 1952 Cal 645 as fol- 
lows— 

“In considering the question whether 
leave granted should be revoked or not, 
the question of convenience is a mate- 
rial factor, though the convenience of the 
parties is not to be weighed in a deli- 
Cate balance. The nature of the suit and 
the question of comparative expenses 
are material considerations. But mere 
balance of convenience is not enough. 
It must be proved to the satisfaction of 
the court that either the expenses: or the 
difficulties of trial in this court are so 
great that injustice will be done to the 
defendant. But at the same time, the 
court ought not to exercise the jurisdic- 
tion, if by so doing an injustice is caused 
to the plaintiff.” 

. 23. Again, in regard to the principle 
to be followed by the Appellate Court in 
interfering with an order passed by a 
trial Judge refusing to revoke a leave 
granted under Cl. 12, Letters Patent, it 
has been observed in the said decision 
as follows:— 

“The revocation of leave is entirely a 
matter of discretion with the trial Judge 


_ and a court of appeal will be very slow 


to set aside the discretion, unless it is 
proved that he has misdirected himself 
as to the facts or on the law. It may be 
that the Court of appeal does not see 
eye to eye with the trial Judge in such 
matter, but that is no ground for setting 
aside the discretion exercised by the 
trial Judge.” : 

26. In Bhulka Bros. Ltd. v. Govind- 
ram Bros. Ltd. (an unreported decision) 
which has been referred to in the above 
decision, it was held as follows— 

“The plaintiff is the dominus litis and 


has the right to choose his-own forum. 
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This right of choice is, however, not ab- 
solute, and the court has the power in 
a proper case to interfere with the plain- 
tiffs choice and revoke leave if the court 
considers that the forum has been chosen 
by the plaintiff mala fide or that the 
forum chosen is such that if the court 
permits the suit to go on, the other party 
would be so handicapped in his defence 
that it would lead to injustice or that 
the balance of convenience is decidedly 
or overwhelmingly against the suit go- 
ing on in the forum chosen by the plain- 
tiff.” 

27. It is asserted now before us on be- 
half of this respondent-plaintiff that the 
entire evidence regarding the subject- 
matter of the suit would be available 
only in Madras, for the main ground on 
which the suit has been filed is that the 
2nd defendant, who was the Chairman 
of the plaintiff company at the relevant 
time misused his position as chairman 
of the company and the trust reposed in 
him as such chairman and induced the 
proposed 4th defendant and the first de- 
fendant to terminate the agency of the 
plaintiff and give it to the third defen- 
dant company which was formed by the 
2nd defendant. Further, in the case now 
before us there are no circumstances 
which would show that the plaintiff has 
chosen this forum mala fide, nor can it 
be said that the forum chosen is such 
that if the court permits the suit to go 
on, the other party would be so handi- 
capped in his defence that it would lead 
to injustice or that the balance of con- 
venience is decidedly or overwhelmingly 
against a suit going on the forum chosen 
by the plaintiff. 


28. We therefore find that Padma- 
nabhan J. was right in having refused to 
revoke the leave which he had granted 
under Cl. 12, Letters Patent to sue the 
proposed 4th defendant. This appeal is 
therefore dismissed with costs. 


Appeal dismissed, 
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(A) Mohammedan Law — Maintenance 
of children — Fathers obligation to 
maintain his children attaches to his pro- 
vr ae AA 


HW/HW/D948/79/AS/DVT 


Ibrahim Fathima v. Mohamed Saleem 


A.LR. 


perty and runs with it. (1911) ILR 37 


Bom 71, Dissented from. 


The children’s right to maintenance in 
a Muslim household always attaches to 
the father’s property in such a way and 
in such measure that it is not affected by 
any subsequent alienation by the father 
with notice of the charge or by an ali- 
enation which is gratutious. Saying that 
Muslim father’s obligation to maintain 
his minor children is personal does not 
mean that the only sanction which the 
law imposes for the performance of the 
obligation is to proceed against his per- 
son whenever he fails to discharge that 
obligation. It is quite reasonable and 
civilised to expect all systems of law to 
link children’s maintenance with pro- 
perty as its security, Mohammedan Law 
not being an exception. In the context 
of the relationship between a father and 
his minor children, all that the idea of 
personal obligation imports is that he 
is under a duty to maintain them even 
on the mere aspect of his being their 
parent. (1911) ILR 37 Bom 71, Dissented 
from. Case law discussed. 

(Paras 14, 15, 27) 

(B) Mohammedan Law — Personal law 
for Muslims — Must be administered 
only on the basis of ancient textual au- 
thorities — Courts cannot put their own 
construction on Quran or give effect to 
new rules of law. (1897) 24 Ind App 196 
(PC) and (1903) 30 Ind App 94 (PC), Rel. 
on. (Para 23) 


(C) Transfer of Property Act (1882), 
Ss, 39, 2 — S. 39 has no application where 
courts have to administer rules of Mo- 
hammedan Law — However, right of a 
child to maintenance is a charge on 


father’s property under the Mohamme- ; 


dan Law itself which accords with the 


principle underlying S. 39. - (Para 26) 
Cases Referred : Chronological Paras 
AIR 1957 Andh Pra 710 15 
(1911) ILR 37 Bom 71 16, 23 


(1903) 30 Ind App 94: ILR 25 All 236 
(PC) 22 
(1897) 24 Ind App 196: ILR 25 Cal 9 (PC) 


A. Abdul Hadi and Syed Ali, for Ap- 
pellant; Hajee P. K. Jamal Mohd. and 
S. Sehul Hameed, for Respondents. 

JUDGMENT:— This second appeal 
raises a difficult problem in Mohamedan 
Law relating to maintenance of children 
by a father. The question is whether the 
father’s obligation is purely personal or 
whether it attaches to his property in such 
a way as to be enforced even against 
an alienee from the father. To find 
a solution to this problem learned coun- 
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sel had to hunt for material in ancient 
texts of Islamic Jurisprudence. For, there 
was a surprising dearth of case-law on 
the subject. And, as I shall presently 
show, the one solitary case on the sub- 
ject figuring in our law reports contain- 
ed title or no reference to ancient 
SOUrCeS, 


2. The question in this case arose this 
way. One Mohamed Ali had three pro- 
perties and two wives. Under a settle- 
ment of the year 1972 he settled all tha 
three properties on his childless first 
wife, Ibrahim Fathima, to the entire ex- 
clusion of the second wife, Ummul Ba- 
shira, and her four minor children. The 
value of the settled properties was 
Rs. 55,000. 

3. The circumstances under which 
Mohammed Ali parted with his proper- 
ties under the settlement are not very 
much in dispute.. He had fallen out with 
his second wife, for some reason, and 
switched his affections back to his first 
wife. The neglected second wife then fil- 
ed a petition before the Magistrate for 
maintenance of herself and her children. 
An order by consent was passed in that 
petition for payment of a monthly main- 
tenance of Rs. 40 to the second wife and 
Rs. 10 to each of the minor children, 
Mohammed Ali did not pay the amounts, 
but filed an amendment petition before 
the Magistrate saying that he had di- 
voreed his second wife, in the mean- 
time, and the earlier maintenance order 
should be limited to the period of the 
iddat or up to 1973. It was during the 
pendency of these proceedings that he 
effected the settlement -in favour of the 
other wife. 


4. In the events that happened, the 
second wife took steps to protect the in- 
terests of her minor children. As their 
next friend, she sued her husband for 
payment of future maintenance to the 
children, In the suit she asked for a 
charge decree for maintenance, on a 
charge of the three properties which her 
husband had earlier given over to the 
first wife under the settlement. Appa- 
rently for this reason, the first wife was 
also made a defendant in the suit. 


5. In the suit, the plea put forward 
by Ummul Bashira on behalf of the 
minor children was that the settlement 
effected by their father in favour of their 
step-mother was sham and nominal. It 
was also pleaded that the transaction 
was put through with intent to defeat 
the rights of the minor children to have 
recourse to the properties in question, 
for working out their maintenance, 
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6. The suit was resisted by both 
Mohammed Ali, the father, and Ibrahim 
Fathima, the step-mother. Their conten- 
tion was that the properties had always 
belonged to Fathima and the settlement 
only regularised the position. In any 
event, it was further contended that the 
settlement was valid. Lastly, it was urg- 
ed that the children could not question 
the settlement on a mere claim for main- 
fenance against the father. 


7. The learned District Munsif, Tiru- 
chirapalli, who tried the suit, passed a 
decree directing the father, Mohammed 
Ali, to pay maintenance at the rate of 
Rs. 40 each to the two elder minor child- 
ren and Rs. 30 each to the two younger 
ones. The maintenance so decreed was 
aiso made a charge on the properties 
which the second wife, Ibrahim Fathima, 
had taken under the settlement, 


8. In passing the decree in the man- 
ner aforesaid, the District Munsif record- 
ed the finding that Mohammed Ali had 
effected the settlement of all his proper- 
ties in his first wife’s favour with a view 
to defeat his second wife’s children from 
enforcing their right to maintenance 
from those properties. Proceeding, he 
held that notwithstanding the settlement 
the minor children were entitled to a 
charge over the settled properties, rely- 
ing on S. 39 of the T. P. Act, 1882. 


§. On appeal, the Sub. Court confirm- 
ed the quantum of maintenance decreed 
by the trial court, subject to a slight 
variation in the period of payment. As 
to the legal effect of the earlier settle- 
ment of the properties, the learned Sub- 
ordinate Judge agreed with the trial 
court in holding that it was effected to 
defeat the minor’s recourse to these pro- 
perties. The learned Judge took the view 
that in any case the settlement will not 
affect the minor children’s charge on 
those properties for payment of the 
maintenance. In effect, the learned Sub, 
Judge confirmed the charge decree pass-- 
ed by the trial court, - 


10. In this second appeal filed by 
Ibrahim Fathima, wife of Mohammed Ali 
and step-mother of his minor children, 
her learned counsel, Mr. Abdul Hadi did 
not and could not raise any contest over 
the decree for maintenance as such His 
objection was to that part of the decree 
which made the payment of mainten- 
ance a charge. over the settled proper- 
ties, - 

11. Mr. Hadi sought to assail the find- 
ings of the courts below on the subject 
of the settlement deed of 1973. He was 
not so much against the findings -them- 
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selves, but against the wisdom of ren- 
dering findings at cross purposes, as it 
were. Both the courts, he said, had 
found: (i) that the settlement was sham 
and nominal and; (ii) that it was effected 
with intent to defeat the minor children’s 
right to maintenance. He said that the 
two findings cannot co-exist. A settle- 
ment can defeat other’s rights in the 
property settled only if it was real, and 
not if it was not genuine, he said, The 
two findings, according to him, were self- 
contradictory. . 
12. Logically speaking, Mr. Hadi may 
be right in his criticism of the two find- 
ings. But they cannot be rejected out of 
hand for that reason, because, as factual 
findings, they are amply supported by 
the evidence on record, and each, in its 
own way, supports the court’s ultimate 
determination in the case, 


13. Mr. Hadi then put forward his 
major submission that maintenance paye 
able by a Muslim father to his children, 
for which he may be rendered liable by 
a court decree, can never be made a 
charge on his properties. This contention 
would bear examination, im any case, 
even on the footing that the settlement 
effected by Mohammed Ali was a genu- 
ine and valid settlement in favour of his 
first wife. 


14, Mr. Hadis thesis was that Mos 
hammedan Law does not recognise the 
minor children’s maintenance as a charge 
on the father’s property. I was taken 
aback by this assertion. For I had al- 
ways thought the general principle to be 


quite otherwise, and I imagined Moham-. 


medan Law to be no exception. It also 
seemed quite reasonable and civilised to 
expect all systems of law to link child- 
ren’s maintenance with property as its 
security. Mr. Hadi, however . said that 
Mohammedan Law was different, and to 
a Muslim father the obligation to main- 
tain his minor children was purely per- 
sonal, He laid emphasis on the word per 
sonal. If it was a personal obligation, 
pure and simple, then, he said, that of- 
fers no scope for any charge being laid 
on the father’s property to any -extent, 


15. I do not accept this semantic argu- 
ment of Mr. Hadi. The obligation may 
be described as a -personal obligation, 
and may be correctly so described. But 
that does not mean that thet context of 
that obligation falls within the literal 
meaning of the expression, ‘personal’. 
Saying that an . obligation is personal 
does not mean that the only sanction 


which the law imposes for the. perform<. 


ance of the obligation is to proceed 
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fails to discharge that obligation. 


ALR: ` 
| against the obligee’s person whenever h 


the context of the relationship between ` 


a father and his minor children, all tha 


the idea of personal obligation impor 

is that he is under a duty to maintain 
them even on the mere aspect of his be 
ing their parent. This idea is brought 
out forcefully in the following passage 
from a judgment of Viswanatha Sastri, J. 
in Manikyam v, Venkayamma (AIR 1959 
Andh Pra 710), 


“It is true that the husband or father 
is under a personal obligation to main- 
tain his wife or infant children. This 
does not mean that the obligation could 
be enforced only by sending him to jail 
in case of default and that the wife or 
infant children have no right to be main- 
tained out of the property of the hus- 
band or the father as the case may be 
The rule as to personal obligation only 
emphasises the legal and imperative duty 
of the husband to maintain his wife and 
minor children irrespective of the pose 
session of any property.” 


Although these observations were ren- 
dered in the context of a Hindu wife’s 
right of maintenance against her hus- 
band or of a similar right of a Hindu 
infant against his father, I adopt those 
observations, with respect, as bearing a 
general character, deriving therefrom a 
proper conception about the nature . and 
content of the right to maintenance of 
Mohammedan children as against the 
property of. their father, 


iê. Mr. Hadi referred me to a deci~ 
sion of a learned single Judge of the 
Bombay High Court reported in Maho- 
med Jusab v. Haji Adam ((1911) ILR 37 
Bom 71). In that, case, a Mohammedan 
minor child under the age of seven 
years sued his father for maintenance 
decree on a charge of the father’s share 
in certain properties. Holding that the 
minor child was not entitled to a charge 
on the father’s property, the learned 
Judge observed; 


“It has only to be added that no au- 
thority has been quoted for charging the 
maintenance on the father’s property 
and there would appear to be none under 
Mohammedan Law.” 

17. Mr. Hadi placed great reliance on 
this case, He said that this was the only 
reported authority on the subject and I 
should follow it in deciding the present 
case. 

Mr. Hajee P. K. Jamal Mohamed, ap- 
pearing for the minor children, agreed 


Y 


with Mr. Hadi that the Bombay decision 


was the only one on the subject figuring 





N 


A 


of Mohammedan Law. He 


length in Fathul Qadir, 
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in. our law reports to date. But he re- 
gretted that this solitary decision should 
have been rendered Per Incurium, with- 
out any reference to the original sources 
cited some 
‘text books to show that this ruling does 
met prevent the courts from exercising 
their discretion in appropriate cases and 
charging the father’s property for the 
maintenance of his minor children. Cit- 
ing Mohamedan Law by Babu Ram 
Verma (second edition) 193 and: Muslim 
Law by Mushin Tayyabji (4th edition) 
276, Mr. Jamal Mohamed submitted that 
Muslim lawyers in this country had 
never understood the law in the catego- 
rical and inexorable terms in which it 
was laid down in the Bombay decision 
when it said that in no case was a Mus- 
lim minor child entitled to a charge . on 
the properties of the father for payment 
of maintenance, 


18 Mr. Hadi attempted to supply 
some plausible juristic basis for his pro- 
position that children’s maintenance had 
nothing whatever to do with the father’s 
property. He said that under Mohamme- 
dan Jurisprudence, a father is enjoined 
to maintain his children irrespective of 


‘whether he has any property or none. 
‘Quoting Baille 1-456, Hedaya 340, he said 


that the father’s obligation to his child- 
ren in this regard is not affected even 
by his indigence, so long as he has some 
ability left to somehow. earn. This prin- 
tiple, according to learned counsel, has 
the effect of dissociating the idea- of 
maintenance from the existence of pro- 
perty interests in the father. 


19. If the true view of maintenance 
was that it is an obligation in itself even 
in the absence of property, if followed, 
according to Mr. Hadi, that the mere ac- 
cident of possession of property ‘by a 
father in a given case cannot make it a 
necessary attribute of the obligation it- 
self, 


20. Mr. Jamal Mohamed said that for 
this doctrine of maintenance rights pro- 
pounded by Mr. Hadi, there was no sup- 
port in ancient writings. What they laid 
down, he said, was the exact opposite, 
He referred to two texts based on the 
words of the Prophet himself, According 
to one tradition, the Prophet once said 
to Hind, the wife of Abu Sufian, ‘Take 
from his property what is required for 
the needs, and the needs of thy child’. 


This tradition is reported by Bukhari 


and Muslim, and has been explained at 
„Vide Mus- 
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lim Law by Mushin Tayyabji. (Fourth 
Edition) ' 266. Ameer Ali in Mohamedan 
Law (Fifth Edition Vol. II) at page 406 
quotes Hedaya as found in Sahib-ul-Bo- 
khari to refer to another ancient illustra- 
tion, The tradition is that on one occa- 
sion Hind, daughter of ‘Otba, came and 
complained to the Prophet that her hus- 
band Abu Sufian was a miser, and did 
mot support her and her child properly. 
The Prophet is stated to have replied. 
“Take what is mecessary, but be mode- 
rate’. 


21. Both the texts, above quoted, 
might, for aught we know, be variations 
of the same theme. But both show that 
the Prophet as the supreme law-giver 
had to say on the subject of maintenance 
of wives and children and the liability of 
the husband’s or father’s property, as 
the case may be, to such maintenance 
Reducing the Prophet’s words in modern 
Jamal Mohamed 
said that a Muslim father’s obligation to 
maintain his children attaches to his pro- | 
perty and runs with it. I think I must 
agree with this interpretation of the law 
according to the Prophet. 


22. Mr. Hadi, however, cautioned me 
as a court sitting in Twentieth Century 
India from reading ancient Arabic texts 
too astutely and too liberally for mouth- 
ing new-fangled legal principles. He 
cited the observations of the Privy Coun- 
cil in Aga Mahomed Jaffar Bindaneen v. 
Koolsom Bee Bee, (1897) 24 Ind App 196 
and Baker Ali Khan v. Anjuman Ara 
Begam, (1903) 30 Ind App 94 and sad 
that courts of law should not attempt to 
put their own construction on the Quran 
nor give any effect to new rules of law, 
however. logically they may be deducible 


‘from ancient texts, when they have not 


been ‘dealt with earlier by authoritative 
commentators, | 


23. I bow to the caution administer- 
ed by the Privy Council and by Mr. Hadi 
as a salutary one. But then, the position 
in the present case is different. While i 
should not take liberties with, or put a 
gloss of my own on, the law laid down 
by ancient Muslim sources, I cannot, at 
the same time, ignore the plain dictates 
of tradition as reported by acknowledg- 
ed authorities or text-writers on Islamic 
Jurisprudence. In particular, I cannot 
brush aside the clear and pointed refer- 
ence in the Hedaya and other sources to 
the liability of the father’s property to 
answer the claim of maintenance of his 
minor children. In the Bombay case, 
Mohamed Jusab v, Haji Adam ((1911) 
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ILR 37 Bom 71) cited earlier, the learned 
Judge had asserted, much too confident- 
ly, that there can be no authority under 
the Mohamedan Law for the proposition 
that the minor children are entitled to a 
charge on the father’s property for their 
maintenance. The texts from Fathul 
Qadir and Sahib-ul-Bokhari, to which I 
have made reference earlier, were not 
apparently brought to the notice of the 
learned Judge. The value of that decision, 
as a precedent, is, therefore, so much 
the less. This being so, and in the ab- 
isence of any other binding authority, I 
conceive that this court and other courts 
in this land must administer the personal 
law for Muslims on this difficult ques- 
tion only on the basis of the ancient tex- 
tual authorities, whose validity as sources 
of law can hardly be questioned. Hav- 
ing regard to the tradition handed down 
from the Prophet himself in the two an- 
ecdotal references I have earlier cited, 
there seems to me to be every judicial 
compulsion to follow the injunction 
which the Prophet administered to his 
followers as the only rule of law bear- 
ing on the subject of maintenance. With- 
out attempting to discover exact parallels 
between one system of personal law and 
another, I may make bold to assert that 
it would be quite purposeless and self- 
stultifying for any system of family law 
or jurisprudence worth the name to con- 
fer a right on minor children to mainten- 
ance, while allowing the parent, at the 
Same time, the liberty of sapping the 
Substance of that right, 


24. Mr. Hadi had one last argument 
to make by way of criticism of the trial 
court’s judgment. That court seemed to 
found the basis for a charge decree in 
this case on the provisions of Section 39 
of the T. P. Act, 1882. Learned counsel 
said that this was the last provision one 
could look for and rely on in a case in- 
volving maintenance rights over a Mus- 
lim’s property. 


25. section 39 of the Transfer of Pro- 
perty Act, it may be observed, lays down, 
inter alia, that a person’s right to main- 
tenance on a charge of the properties of 
another person may be enforced even 
against a transferee from that person, 
where the transfer was gratuitous. A 
Similar provision, it may be mentioned, 
is also found in Section 28 of the Hindu 
Adoptions and Maintenance Act, 1956. 
But Mr. Hadi’s point was that Sec. 39 of 
the T. P. Act, had no application where 
the courts have to administer rules of 


Mohamedan Law. 
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26. This contention has to be accepted 
on the basis of Section 2 of the T. P. Act. 
The effect of that saving provision is that 
rules of Mohamedan Law cannot be af- 
fected or overriden by Section 39 or any 
other provision in Chap. II of the T. P.. 
Act. All the same, I cannot help observ- 
ing that the particular rule of Mohame- 
dan Law which I have been able to de- 
rive from the ancient texts for purposes 
of this case does not differ far from, but 
more or less accords with, the principle 
on which Section 39 of the T P. Act had 
been enacted, 


27. At the end of the discussion I am 
quite ‘satisfied that under the Mohamme- 
dan Law, minor children are entitled to 
have a decree for their maintenance 
made a proper charge on the property 
of the father. I hold that the children’s 
right to maintenance in a Muslim house- 
hold always attaches to the father’s pro- 
perty in such a way and in such mea- 
sure that it is not affected by any sub- 
sequent alienation by the father with 
notice of the charge or by an alienation 
which is gratuktous, 


28. The eau is that I confirm the 
judgment and decree of the court below 
on the point, and dismiss the second ap- 
peal with costs, 

Appeal dismissed, 
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R. Kamalam, Appellant v. The State 
of Tamil Nadu and another, Respondents, 


Appeal No. 960 of 1974, D/- 12-2-1979, 


(A) Arbitration Act (1940), S. 34 — 
Scope — Defendant not filing application 
for stay of suit and obtaining stay — 
Civil Court is entitled to proceed with 
matters at issue in suit, notwithstanding 
existence of arbitration clause in contract. 
AIR 1973 SC 2071, Rel. on. (Para 5) 


(B) Civil P. C. (1908), S. 80 — Notice 
— Plaintiff undertaking construction 
work for defendant — Defendant cancel- 
ling contract — Subsequently, plaintiff 
again continuing construction work on 
basis of revised estimates — Defendant 
finally terminating contract — Plaintiff 
giving S. 80 notice with reference to ear- 
lier termination of contract —— Cause of 
action based on subsequent termination 
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of contract —- Held, suit cannot be enter- 


tained in absence of notice. (Para 6) 
Cases Referred : Chronological Parag 
AIR 1973 SC 2071 5 


RAMANUJAM, J.:— The plaintiff in 
O. S. No. 112 of 1970 on the file of the 
Sub-Court, Padmanabhapuram, is the 
appellant. The plaintiff undertook the 
construction work of Kurunthacode Pan- 
chayat Union office building for an esti- 
mated cost of Rs. 43,000/- and odd on 
15-1-1965. Since the Divisional Engineer, 
Highways, Nagercoil, the second defen- 
dant, was not satisfied with the progress 
of the work, the contract was cancelled 
by him and the plaintiff was asked not 
to proceed with the work. On such can- 
cellation certain articles which the plain- 
tiff had stored at the work spot, were 
alleged to have been removed by the de- 
partment on 3-9-1967. Subsequently, on 
the basis of certain revised estimates, 
which seem to have been accepted by the 
department, the plaintiff again continued 
the construction work and the depart~ 
ment also extended the time limit for 
completion of the work by the plaintiff, 
Thereafter, on 21-4-1969, the 2nd defen- 
dant finally terminated the contract 
awarded to the plaintiff on the ground 
that the plaintiff had not completed the 
work even within the time extended. 
The plaintiff has therefore filed the pre- 
sent suit substantially for two reliefs: 
(1) for payment of the value of the work 
done up to the date of termination of the 
contract on a quantum meruit basis and 
(2) for value of the articles said to have 
been unauthorisedly removed by the de- 
partment on 3-9-1967. 


2 The said suit was resisted by the 
defendants, the State of Tamil Nadu and 
the Divisional Engineer, Highways, 
Nagercoil who were impleaded as defen- 
dants 1 and 2 respectively. Their defence 
to the suit was that the cancellation of 
the contract under Ex. B. 165 on 21-4- 
1969 was justified as the plaintiff has not 
chosen to complete the work within the 
extended period. They did not admit the 
number or the value of the articles res 
moved but state that the articles were 
removed after giving an inventory to the 
plaintiff. Apart from this defence, the 
defendants also took up two preliminary 
objections, one is that the agreement en- 
tered into by the plaintiff attracts cl. 73 
of M. D. S. S. which is marked as 
Ex. B. 82 and therefore, the dispute be- 
tween the parties has to be settled only 
by arbitration and not by a suit. The 
second preliminary objection is that the 
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suit has not been proceeded by a valid 
notice under Section 80 of Civil P. C. 
and therefore, the suit has to be dismiss- 
ed in limine for want of that notice. 


3. The Court below had held that 
Since the contract between the parties 
contains an arbitration clause, the matter 
cannot be agitated in the suit and there- 
fore, the suit is not maintainable. On the 
question as to whether the suit can be ` 
maintained without notice under Sec. 80 
C. P. C., the trial Court has held that 
the suit cannot be maintained, the plain- 
tiff not having given a notice under Sec- 
tion 80 in relation to the cancellation of 
the contract by the 2nd defendant under 
Ex. B. 165. Apart from challenging the 
decision of the Court below on merits, 
the learned counsel for the appellant has 
also questioned the findings rendered by 
the Court below on the two preliminary 
objections referred to above. Before we 
proceed to deal with the appellant’s 
claim on merits, it is necessary to first 
dispose of the two preliminary objec- 
tions which have been upheld by the 
trial Court. 


4. According to the learned counsel 
for the appellant, the lower Court is in 
error in taking the view that wherever 
there is a clause for arbitration in a con- 
tract entered between two parties, the 
dispute arising out of the contract can- 
not be agitated in a civil court and that is 
contrary not only to the provisions of 
the Arbitration Act but also against cer- 
tain decisions of the Supreme Court. 
Learned Counsel submits that the Arbi- 
tration Act has not taken away the juris- 
diction of the civil court and unless there 
is an exclusion of civil court’s jurisdiction 
expressly or by necessary intendment the 
civil court’s jurisdiction to entertain a 
dispute arising out of a contract cannot 
be said to be taken away. In the circum- 
stances of this case, we are inclined to 
agree with the learned counsel for the ap- 
pellant. There is no dispute that the 
contract entered into by the plaintiff with 
the 2nd defendant contains an arbitra- 
tion clause by making a reference to 
Cl. 73 of the preliminary specification of 
M. D. S. S. It is true that the said arbi- 
tration clause is quite comprehensive to 
take in any dispute which may arise out 
of the contract. In view of that clause, 
the plaintiff should have clearly gone be- 
fore the arbitration as contemplated by 


that provision. However, in this case, 
straightway the plaintiff filed the suit 
questioning the termination notice and 


seeking to recover the cost of the work 
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done by him in pursuance of the con- 
tract. In view of this arbitration clause, 
which is quite comprehensive, the de- 
‘ fendants should have filed an applica- 
tion under S. 34 of the Arbitration Act 
and obtained stay of the trial of the suit. 
But in this case, the defendants did not 
choose to file an application for stay of 
the suit and the result was the Court 
below had to take up the suit for trial. 
At the stage of the trial, the defendants 
had taken up the plea that since 
contract contained an arbitration clause 
the suit cannot be maintained in a civil 
court and that objection has been upheld 
by the Court below. 


5. It is well established that Sec. 34 
of the Arbitration Act gives a discretion 
to the Court either to stay the suit or 
not, in cases where there is a binding 
arbitration agreement between the par- 
ties. That pre-supposes that in a case 
where the Court does not exercise the 
discretion to stay of the suit, the suit 
before the civil court can proceed. Apart 
from this, there is no provision in the 
Arbitration Act which excludes the juris- 
diction of the Civil Court either express- 
ly or necessary implication. As a matter 
of fact, dealing with a similar situation, 
the Supreme Court had observed in State 
of U. P. v. Janki Saran (AIR 1973 sc 
2071 at p. 2075) thus: 


“The legal position with respect to the 
scope and meaning of Section 34 of the 
Arbitration Act admits of little doubt, 
the language of this section being quite 
plain. When a party to an arbitration 
agreement commences any legal proceed- 
ings against any other party to the said 
agreement with respect to the subject 
matter thereof, then the other party i3 
entitled to ask for such proceedings to 
be stayed so as to enable the arbitration 
agreement to be carried out. It is, how- 
ever, to be clearly understood that the 
mere existence of an arbitration clause 
in an agreement does not by itself ope- 
rate as a bar to a suit in the Court. It 
does not by itself impose any obligation 
on the Court to stay the suit or to give 
any opportunity to the defendant to con- 
sider the question of enforcing the arbi- 
tration agreement. The right to institute 
a suit in some Court is conferred on a 
person having a grievance of a civil na- 
ture, under the general law. It is a fun- 


damental principle of law that where. 


there is a right there is a remedy. Sec- 
tion -9 of the Code of Civil Procedure 
confers this general right of suit on ag- 
grieved person except where the cogniz- 
ance of the suit is barred either express- 
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ly or impliedly. A party seeking to cur- 
tail this general right of suit has to dis- 
charge the onus of establishing his right 
to do so and the law curtailing such 
general right has to be strictly complied 
With. To enable a defendant to obtain ah 


order staying the suit, apart from other © 


conditions mentioned in Section 34 of the 
Arbitration Act, he is required to pre- 
sent his application praying for stay be- 
fore filing his written statement or taking 
any other step in the suit proceedings. 
In the present case the written statement 
was indisputably not filed before the ap- 
plication for stay was presented.” 


Therefore, so long as the defendants have 
not chosen to file an application for stay 
of the suit under Sec. 34 of the Arbitra- 
tion Act and obtain a stay in that regard, 
the Civil Court is entitled to proceed to 
deal with the matters at issue in the sut 
notwithstanding the existence of an arbi- 
tration clause in the contract. We there- 
fore do not agree with the view express- 
ed by the lower Court that the suit has 
to fail in view of the existence of the 
arbitration clause and the plaintif not 
having resorted to the same as per the 
Arbitration Act. 


6. Coming to the next preliminary ob 
jection based on Section 80 Civil P. C 
we are of the view that the lower Court 
is right in its view that the present suit 
cannot be maintained for want of notice 
under Section 80, Civil P. C. On this 
question, the learned counsel for the ap~ 
pellant submits before us that three` 
notices had been issued by the plaintif 
specifically under Section 80 of the Code 
of Civil Procedure prior to the suit and 


3 


they are Exs. A. 44 to A. 46. According ;, 


to the learned counsel though 
notices had been issued with reference 
to an earlier termination of the contract 
Ex. B. 29 dated 29-8-1967, the same can 
be relied upon by the plaintiff for sus- 
taining the present suit though another 
order of termination Ex. B. 165 has come 
into existence subsequent to the issue of 


the said three notices. We have perused 


the said notices Exs. A. 44 to A. 46 and 


found that those notices are based on the- 


cause of action arising out of the termi- 
nation of the contract under Ex. B. 29 
dated 29-8-1967. If nothing has occurred 


subsequent to the said termination of 


contract under Ex. B. 29 dated 29-8-1967; 
the notices under Section 80 Civil P. C 


covered by Exs. A. 44 to A. 46 could ba E 


taken sufficient for seeking relief based 
on the said termination of the contract. 


But here the entire plaint proceeds on ` 


the basis of the later termination of the 


those. 
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contract under Ex. B. 165 dated 21-4- 
1969 and the relief claimed also is based 
on the revised estimate on the basis of 
which work was done by the plaintiff 
subsequent to Ex. B. 29 dated 29-8-1967. 
‘Therefore, the relief claimed in this suit 
is not based on the termination of the 
contract Ex. B. 29 dated 29-8-1967. It.is 
significant to note that subsequent to. the 
earlier termination of the contract under 
Ex. B. 29 the appellant has undertaken 
to complete the work on the basis of cer- 
tain revised rates agreed to by the de- 
partment within the extended time. 
Therefore, the earlier termination of the 
contract in Ex. B. 29 cannot be taken to 
be the cause of action for the present 
suit. The cause of action for the present 
isuit is based on the termination of the 
contract under Ex. B. 165 and the relief 
‘claimed also is not based on the original 
estimates but on the revised estimates 
agreed to by the department after the 
earlier termination of the contract. We 
iare clearly satisfied, on a perusal of the 
plaint, that the plaintiffs cause of action 
for the suit is only subsequent termina- 
tion of the contract under Ex. B. 165 and 
‘not the termination of the contract under 
Ex. B. 29. The earlier notices Exs. A. 44 
to A. 46 cannot be of any use ‘to the 
‘appellant in respect of the relief sought 
iby her based on the ultimate cancella- 








may be in respect of the recovery of the 
value of the .articles removed which was 
shown. as the cause of action in the ear- 
lier notices issued under Exs. A. 44 to 
A. 46, the suit may be sustainable. As 
regards the substantial relief claimed in 
the plaint, there has been no notice un- 
der Section 80 Civil P. C. and therefore, 
the substantial claim in the suit based 
on the termination of the contract under 
Ex. B. 165 cannot be sustained. We are 
in agreement with the view expressed by 
the lower Court on this issue regarding 
the necessity for a notice under S. 80 
C. P. C. 


7 Since the suit, as framed, cannot 
be entertained in the absence of a notice 
under. Section 80 Civil P. C. we are dis- 
missing the suit without giving any find- 
ings on the merits: of the appellant’s 
claim. The appeal is, therefore, allowed 
and the suit is dismissed for want of 
notice. under Section 80 C. P. C, The 
plaintiff appellant is even now at liberty 
_ to issue notice under Sec. 86 Civil P. C. 

and file a fresh suit, if possible, by in- 
voking Section 14 of oe Limitation Act. 
N o costs. : 
, Appeal allowed. - 
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RAMAPRASADA RAO, C. J., ISMAIL, 

GOKULAKRISHNAN, V. RAMASWAMI, 

NATARAJAN, RATNAVEL PANDIAN 
AND MOHAN JJ. 


U. Dakshinamoorthy, Petitioner v. The 
Commission of Inquiry. and others, 
Respondents. 


Writ Petns. Nos. 2237 and 2238 of 1979, 
D/- 29-8-1979, 


(A) Commissions of Inquiry Act (1952) 
Sec. 3 and Sec.:8-B (a) — Nature of duties 
of Commission — Direction to inquire 
into misconduct of an advocate involved in 
an incident at Police Station — Jurisdic- 
tion of Commission — Sec. 35 Advocates 
Act is no bar — (Advocates Act (1961) 
Section 35). 


A Commission of Inquiry directed by a 
notification under Sec. 3 to find whether 
an advocate involved in the incidents at 
a police station on a certain day has 
jurisdiction to inquire into and report to 
the Government about the misconduct of 
the Advocate concerned in view of Sec- 
tion 8-B (a) of the Act and Sec. 35, Ad- 
vocates Act is no bar. The notification in 
question is valid and the order of the 
Commission overruling the . preliminary 
objection to its jurisdiction is also correct. 

(Paras 33 to 35} 


The Commission of Inquiry appointed 
under Sec. 3 of the Act is purely a fact 
finding body and there is absolutely no 
sanction behind the Commission’s report 
as is found in Sec. 35 of the Advocates 
Act. The functions of the Commission so 
far as misconduct of the Advocate is con- 
cerned and those of the Bar Council, are 
mutually exclusive, and one is indepen- 
dent of the other. Whilst a Commission of 
Inquiry only finds facts, and is interdict- 
ed from rendering a decision on such 
found facts, the Bar Council has a statu- 
tory right to act on such information and 
take such action as is necessary under 
Sec. 35 of the Advocates Act, by- referring 
the matter, if it has reason to believe 
that the Advocate has been guilty of pro- 
fessional or other misconduct, to the 
disciplinary committee for necessary ac- 
tion. If this dichotomy is borne in mind, 
then the contention that the Commission 
has no jurisdiction to go into the ques- 
tion whether there has been any miscon- 
duct on the part of the Advocate. will not 
_arise at all. . (Paras 22, 24 to 26) 
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The term ‘misconduct’ in the notifica- 
tion has to be understood in the ordinary 
sense as impropriety of conduct and not 
in the technical sense as understood by 
decisions under Sec. 35 Advocates Act. 

(Paras 31, 33) 


(B) Words and Phrases — Misconduct, 
Meaning — In absence of statutory de- 
finition the word has to be understood, in 
its ordinary dictionary meaning as impro- 
per conduct. (Para 28) 


(C) Interpretation of Statutes — Har- 
monious construction — Same word ap- 
pearing in same paragraph of a statutory 
notification, 


It is one of the accepted canons of 
interpretation that, if the same word ap- 
pears in similar context in the same sec- 
tion or in the same paragraph of a narra- 
tion, then the word so appearing has ta 
be given the same meaning, as by 
attributing a different sense to the same 
word appearing in the same sequence, it 
would lead to contradictory inferences, 
This is not permitted while interpreting 
a statute or a notification of the kind on 


hand, or a rule ete. (Para 33) 
Cases Referred : Chronological Paras 
AIR 1975 SC 2092 25 
AIR 1964 SC 244: (1964) 1 Cri LJ 146 30 
AIR 1956 SC 102 . 29 
AIR 1936 Cal 158. (SB) 29 

K. Parasaran for T. Vadivel and 
S. Rajaram, for Petitioner; Advocate- 


General assisted by C Chinnaswami, for 
the Govt. Pleader, K. V. Sankaran, T. R. 
Ramachandran, K. R. Desabandhu and 
S. Ramalingam, for Respondents. 


GOKULAKRISHNAN, J. :— To enquire 
into certain alleged incidents that took 
place at Tiruparankundram police station 
(in Madurai) on 24-2-1979, the Govern- 
ment of Tamil Nadu issued a Notification 
in G. O. Ms. No. 695 Public (Law and 
Order-A) dated 9-4-1979, in exercise of 
the powers conferred by sub-section (1) 
of Sec. 3 of the Commissions of Inquiry 
Act 1952, appointing Thiru Justice C. J. 
R. Paul as the Commission of Inquiry. The 
terms of the reference as set out in 
clause 2 of the abovesaid Government 
Notification, are as follows— 


(i) To inquire into and report on the 
incidents that took place at Tiruparan- 
kundram police station on 24-2-1979 re- 
lating to the alleged assault on Thiru 
Ayyadurai, Advocate by Thiru K. Raja- 
gopal, Deputy Inspector of Police, Tiru- 
parankundram police station and the 
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counter allegation of assult on Thiru K, 
Rajagopal by Thiru V. Ayyadurai; 

(ii) To find out whether there has been 
any misconduct or excess on the part of 
the police personnel including the Deputy 
Inspector of Police, Thiru K. Rajagopal 
and whether there has been any miscon- 
duct on the part of the advocate Thiru V. 
Ayyadurai. 


Pursuant to the above Government Noti- 
fication, the Commission of Inquiry com- 
menced its work after publishing due 
notice of its inquiry. 


2. Before the Commission of Inquiry, 
one Thiru Dakshinamurthy, an advocate 
practising at Thanjavur who is the peti- 
tioner in both these writ petitions, filed 
an affidavit contending, inter alia, that 
the inquiry, in so far as the reference re- 
lates to the alleged misconduct of Thiru 
V. Ayyadurai, Advocate, has to be dropp- 
ed for the reason that Thiru K. Raja- 
gopal, Deputy Inspector of Police, has al- 
ready sent a complaint to the Bar Coun- 
cil of Tamil Nadu on the alleged miscon- 
duct of Thiru K. Ayyadurai, that Thiru 
K. Rajagopal has thus submitted himself 
to the jurisdiction of the Bar Council of 
Tamil- Nadu, that the matter is under 
consideration of the Bar Council of 
Tamil Nadu and that the Commission of 
Inquiry, constituted under the Commis- 
sions of Inquiry Act, 1952, has no juris- 
diction to hold an enquiry on the alleged 
misconduct of Thiru V. Ayyadurai, Advo- 
cate. 


3. The Commission of Inquiry con- 
sidered this point as a preliminary objec- 
tion, and by its order dated 31-5-1979, has 
overruled the objection and rvled that 
the Commission is under a statutory duty 
to conduct the enquiry as ordered in the 
notification issued by the Government. 


4, Aggrieved by the order of Commis- 
sion of Inquiry and also the Notification 
issued by the Government, the aforesaid 
Thiru U. Dakshinamurthi has filed the 
two writ petitions, under Art. 226 of the 
Constitution of India. W. P. No. 2237 of: 
1979 has been filed to partially quash the 
Government Notification (G. O. Ms. No. 695 
Public (Law and Order-~-A) dated 9-4-1979, 
in so far as it directs ‘whether there has 
been any misconduct on the part of the ad- 
vocate V. Ayyadurai’. W. P. No. 2238 of 
1979 has been filed to quash the order of 


the C. J. R. Paul Commission of Inquiry. . 


dated 31-5-1979. In both these writ peti- 
tions, Thiru V. Ayyadurai, Advocate, has 
been impleaded as the 3rd respondent, 
and Thiru K. Rajagopal, Deputy Inspec- 


w 
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tor of Police, has been impleaded as the 
4th respondent. The State of Tamil Nadu 
is the 2nd respondent. 


5 According to the petitioner, the re- 
ference in the notification of the Govern- 
ment to the extent that it recites that the 
Commission of Inquiry shall also inquire 
as to whether there has been any ‘mis- 
conduct’ on the part of the advocate 
Thiru V. Ayyadurai is not a matter for 
enquiry which falls within the scope of 
Sec. 3 of the Commissions of Inquiry 
Act. The alleged misconduct of an advo- 
eate, if any, in general, and in any event 
in particular on the allegations in the 
present case, is not a definite matter of 
public importance. 


6. The petitioner has alleged that 
Chapter V of the Advocates Act provides 
for the conduct of advocates. Section 35 
provides for directing an enquiry to be 
made by the Disciplinary Committee of 
the Bar Council into an alleged miscon- 
duct of an advocate and for suitable 
punishment on a finding as to misconduct 
of the advocate. Section 36 provides fot 
disciplinary powers of the Bar Council of 
India. Section 36-A provides for changes 
in the constitution of the Disciplinary 
Committee. Section 37 provides for ap- 
peal to the Bar Council of India against 
orders of the Disciplinary Committee and 
of the State Bar Council made under Sec- 
tion 35. Section 38 provides for appeal to 
the Supreme Court by any person 
aggrieved by an order of the Disciplinary 
Committee of the Bar Council, under Sec- 
tion 36 or 37, as the. case may be. Sec- 
tion 39 provides for application of Sec- 
tions 5 and 12 of the Limitation Act and 
Section 40 provides for powers for grant- 
ing stay pending the appeal. From the 
above provisions contained in the Advo- 
cates Act, according to the petitioner, by 
a special statute the remedy for enforc- 
ing certain liabilities is provided for, 
Hence, the remedy provided by the 
statute alone must be followed and it is 
not competent to pursue any other 
course. Commission of Inquiry under the 
Commissions of Inquiry Act cannot be 
constituted to inquire into such alleged 
misconduct of the advocate which falls 
within the exclusive jurisdiction of the 
Tribunals constituted under the Advo- 
eates Act. Therefore, according to the 


petitioner, that part of the Notification 
issued by the second respondent directing 
an inquiry as to whether there has been 
any misconduct on the part of the advo- 
cate Thiru Ayyadurai is wholly without 
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jurisdiction and consequently the Com- 
mission of Inquiry (first respondent) has 
no jurisdiction to inquire into the said 
matter. 


7 The petitioner has further alleged 
that in the present case the definite 
matter of public importance is only the 
alleged assault by the police official on the 
advocate concerned. The Commission of 
Inquiry has only to ascertain the facts ag 
to what happened on the day of the alleg- 


. ed occurrence in the police station at 


Tiruparankundram. It cannot inquire into 
the alleged misconduct of the Advocate. 
On the Commission recording its findings 
as to what had happened on the day of 
occurrence, appropriate further action 
may be taken either in the ordinary 
courts, civil or criminal, or before the 
statutory authorities or tribunals. Hence, 
according to the petitioner, the notifica- 
tion cannot direct an inquiry into the 
conduct of an advocate, it could only 
direct an inquiry into a definite matter of 
public importance, 


8 There is a further averment made 
by the petitioner to the effect that the 
4th respondent (Deputy Inspector of 
Police) has already lodged a complaint 
before the Bar Council of Tamil Nadu 
against the 3rd respondent-(Advocate) 
and as such the State Government can- 
not direct the first respondent to inquire 
into the very same matter. The Commis- 
sion, according to the petitioner, cannot 
inquire into any alleged: misconduct of 
an advocate, which is exclusively a 
matter for the Tribunals constituted 
under the Advocates Act to inquire and 
decide. i 


9> With the above allegations, the two 
writ petitions have been filed. 


10. The second respondent, the State 
of Tamil Nadu, represented by the Chief 
Secretary, has filed a counter-affidavit, 
inter alia, contending that the Inquiry 
Commission was constituted not only to 
inquire into the alleged assault on Thiru 
Ayyadurai, Advocate, Madurai, by Thiru 
K. Rajagopal, Deputy Inspector of Police, 
Tiruparankundram, but aiso to enquire 
into the counter-allegation of assault on 
Thiru Rajagopal, Deputy Inspector of 
Police, by Thiru Ayyadurai, Advocate. ° 
The petitioner, according to the second 
respondent, is not a ‘person aggrieved’ 


. and as such he cannot challenge the noti- 


fication. Inasmuch as the petitioner him- 
self has admitted that the incident of as- 
sault on him is a definite matter of pub- 


92 Mad.. 


tic importance, the assault -alleged to 
have been made by the advocate on Thiru 
Rajagopal, Deputy Inspector of Police, is 
equally a definite matter of public im- 
portance. Simply because the individual 
happens to be an advocate and Sec. 35 of 
the Advocates Act applies to him, the 
Commission of Inquiry is not barred from 


inquiring into the conduct or 
misconduct of the Advocate as 
a citizen. As can be seen from the 


marginal heading of Section 35 of the 
Advocates Act, it provides for punish- 
ment of Advocates for misconduct and 
not protection of Advocates for miscon- 


duct. The Commission constituted just to | 


instruct the mind of the Government, 
makes a report on the basis of the facts 
ascertained, and it is open to the Govern- 
ment if there is enough material to make 
a complaint to the State Bar Council 
under Section 35 of the Advocates Act, 
The Commission of Inquiry is not a Court; 
there is no issue between the parties, for 
the Commission to decide — no defendant 
or an accused person to be tried — and 
there is no lis. 


12. It has been further averred in the 
counter-affidavit of the second respon- 
dent that the Commission constituted 
under the Commissions of Inquiry Act is 
only a fact finding body, and the said Act 
will not come in conflict with the Advo- 
eates Act, since the two Acts are quite 
different. A Commission of Inquiry under 
the Commissions of Inquiry Act, can be 
constituted to inquire into the conduct or 
misconduct of any individual including an 
Advocate as the Commission under the 
Act.is only a fact finding body which will 
not usurp the jurisdiction of the Tribunal 
constituted under the Advocates Act. 


12. The second respondent has further 
averred that the Commission constituted 
under the Commissions of Inquiry Act is 
competent not only to inquire into any 
definite matter of public importance but 
it can perform ‘such functions as may be 
specified in the Notification’ as per the 
provisions of Section 3 (1) of the Act, 
Hence the present case falls both within 

a ‘definite matter of public importance’ 
sad the statutory functions specified in 
the Notification. Hence the Commission is 
competent not only to ascertain the facts 


"as to what happened on the day of the 


alleged occurrence in the police station at 
Tiruparankundram but also the statutory 
function assigned to the Commission in 
clause 2 (ii) of the terms of reference con- 
tained in the Notification. It is correct to 


. gay according to the second respondent, 
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that on the Commission recording — its . 
finding as to what happened on the day 
of occurrence and to the finding- under 
clause 2 (ii) of the terms of reference, ap- 
propriate further action may be taken 
either in the ordinary courts, civil or cri- 
minal, or before the statutory authorities 
or Tribunals. The conduct of an indivi- 
dual or of a particular person can be in- 
quired into by the Commission and it is 
well within the ambit of Section 3 of the 
Commissions of Inquiry Act. Hence, it is 
submitted by the second respondent that 
the Notification is in accordance with law 
and the order of the first respondent 
shite 31-5-1979) is perfectly valid and 
eg 


13 The second respondent has, also 
refuted the contention that the Commis- 
sion of Inquiry cannot inquire into the 
misconduct of the Advocate since the 
police official had referred the matter to 
the State Bar Council. According to the 
second respondent, the Commission of 
Inquiry can inquire into the very same 
matter and it is performing its statutory 
duty as per the Notification. 


14, It has been further averred in the 
counter-affidavit that the entire circum- 
stances are so intertwined or so insepar- 
ably mixed that none of the circum- 
stances can be gone into individually or 
in the abstract without necessarily con- 
sidering the other. 


15° With the above contentions, the 
second respondent prayed for a dismissal 
of both the writ petitions. No other 
respondent has filed any counter-affidavit, 
Mr. K. Parasaran, learned counsel ap- 
pearing for the writ petitioner, submitt- 
ed that he had no quarrel as regards the 
reference contained in clause 2 (i) of the 
Notification, that he is agreeable to a 
major portion of the reference in cl. 2 (ii) 
but that he takes exception to the refer- 
ence to the Commission of the question 
‘and whether there has been any miscon- 
duct on the part of the advocate Thiru V. 
Ayyadurai’. Minus the latter portion in 
clause 2 (ii) Mr. Parasaran, learned coun- 
sel submitted the reference is perfectly 
valid. The learned counsel further sub- 
mitted that he has absolutely no objec- 
tion for the Commission inquiring into the 
conduct of the Advocate Thiru Ayyadurai 
in respect of the incident alleged, but 
that the reference requiring the Com- . 
mission of Inquiry to find out 
there has been any ‘misconduct’ on the 
part of the advocate. Thiru Ayyadurai, is- 
illegal. According to Sec. 35 of the 
Advocates Act, it is the State. Bar Council 
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which has to inquire into the professional 
or other misconduct of an Advocate, The 
learned counsel made himself clear by 
stating that he cannot have any grievance 
if a particular advocate is proceeded 
against for a specific offence before a cri- 
minal Court, but that it is only the State 
Bar Council that has the powers to in- 
quire into the ‘misconduct, professional 
or otherwise, of the advocate concerned, 
According to the learned counsel, the 
State Bar Council alone has exclusive 
jurisdiction to inquire into the profes- 
sional or other misconduct of the advo- 
cate, and the Commission of Inquiry can- 
not be directed by the impugned Notifica- 
tion to inquire into the misconduct of the 
Advocate concerned. Incidentally, it is 
also stated that an enquiry into the alleg- 
ed misconduct of an advocate is not a 
matter of public importance, 


16> Mr. V. P. Raman, the learned 
Advocate General, submitted that the 
impugned Notification is perfectly valid 
and that the ‘misconduct’ referred to 
therein, and impugned in the writ peti- 
tions, was used in a general way in the 
context of its dictionary meaning, and 
not with particular reference to the ‘mis- 
conduct’ occurring in the Advocates Act. 
It only means, according to the learned 
Advocate General, that the Commission 
has to enquire into the conduct of the 
Advocate concerned which will neces- 
sarily reveal the true facts pertaining to 
the incident referred to the Commission 
for inquiry. 


17. Mr. K. V. Sankaran, the learned 
counsel appearing for the third respon- 
dent, stressed more on the point that 
this court can as well dispose of the 
matter finally on merits, than on ad- 
judicating on the maintainability of the 
two writ petitions by the petitioner, Thiru 
U. Dakshinamurthi, The learned counsel 
invited the attention of this court to the 
professional or other misconduct referred 
to in Sec. 35 of the Advocates Act and 
submitted that it is for the State Bar 
Council to inquire and decide on any pro- 
fessional or other’ misconduct of the 
advocate concerned and not the Commis- 
sion of Inquiry. 


18. We have gone through the order 
passed by the Commission of Inquiry and 
also through the other relevant records in 
these two writ petitions. 


19. The Commission of Inquiry, after 
referring to the various seections in the 
Advocates Act dealing with misconduct 
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professional or otherwise, of an Advocate, 


observed that the term ‘professional or 
other misconduct’ has not been defined 
anywhere in thé Advocates Act. Accord- 
ing to the Commission, the scope of the 
Advocates Act is very wide and if the 
authority constituted to inquire into the 
misconduct of an Advocate comes to the 
conclusion that the allegations are pro- 
ved, it can impose on the Advocate any 
one of the punishments prescribed in Sec- 
tion 35 of that Act; but, as far as the 
Commission is concerned, it cannot be 
looked upon as a Judicial Functionary 
and the report ultimately made by it can- 
mot be enforced proprio vigore. The Com- 
mission governed by the Commissions of 
Inquiry Act 1952, is appointed by the 
State Government ‘for the information of 
its own mind’, in order that it should 
not act, in exercise of its executive 
power, otherwise, than in accordance 
with the dictates of justice and equity, 
in ordering a departmental enquiry 
against its officers. Hence, according to 
the Commission, it is a fact finding body 
meant only to instruct the mind of the 
Government without producing any docu- 
ment of a judicial nature. The Commis- 
sion has further observed that the re- 
port of the Commission appointed under 
the Commissions of Inquiry Act is not 
binding on the Government. Since the 
Commission is a fact-finding body, ‘it 
gives only an information to the Govern- 
ment- and such information given cannot 
have any binding nature upon the par- 
ties concerned, or on the Government. 
Commissions appointed under the Act do 
not adjudicate any disputes or determine 
rights or liabilities or decide any questions 
of guilt or innocence. On the other hand, 
the Commission observed, that the scope 
of Chapter V of the Advocates Act, is 
entirely different from the scope of the 
Commissions of Inquiry Act, and the ob- 
jects are also entirely different. On these 
findings, the Commission saw no force 
in the preliminary objection raised before 
it by the petitioner herein. 


20. The preliminary objection, accord- 
ing to Mr. K. Parasaran, learned counsel 
appearing for the petitioner, pertains only 
to that part of the reference as contain- 
ed in the latter part of clause 2 (ii) of the 
Notification, which reads— 


“and whether there has been any mis- 
conduct on the part of the Advocate, 
Thiru V. Ayyadurai”’, 


The learned counsel . would, however, 
have it that the Commission can inquire | 
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into the ‘conduct’ of the Advocate con- 
cerned, 


21- As per Section 3 of the Commis- 
sions of Inquiry Act, 1952— 


“(1) The appropriate Government may, 
if it is of opinion that it is necessary so 
to do, and shall if a resolution in this be- 
half is passed by the House of the People 
or, as the case may be, the Legislative 
Assembly of the State, by notification in 
the Official Gazette, appoint a Commis- 
sion of Inquiry for the purpose of 
making an inquiry into any definite 
matter of public importance and 
performing such functions and within 
such time as may be specified in the 
Notification, and the Commission so ap- 
pointed shall make the inquiry and per- 
form the functions accordingly.” 


22> Section 7 of the said Act states 
that the appropriate Government may, if 
it is of opinion that the continued exis- 
tence of a Commission is unnecessary, by 
notification in the Official Gazette, 
declare that the Commission shall cease 
to exist from such date as may be speci- 
fied in this behalf in such Notification, 
and thereupon the Commission shall cease 
to exist. Thus, it is clear that a Commis- 
sion of Inquiry is appointed for the pur- 
pose of finding out the facts in respect of 
a definite matter of public importance and 
it is open to the Government as provided 
in Section 7 of the Act itself, to declare 
by notification that the Commission will 
cease to exist from such date as it may 
specify in the Notification. It is also open 
to the Government either te pursue the 
matter through the court of law on the 
basis of the facts found by the Commis- 
sion of Inquiry, or close the matter once 
for all. There is absolutely no sanction 
behind the Commission’s report, such as 
we find in Section 35 of the Advocates 
Act, viz.— 


*(3) The disciplinary committee of a 
State Bar Council after giving the advo- 
cate concerned and the Advocate Gene- 
ral an opportunity of being heard, may 
make any of the following orders, 
namely— 


(a) dismiss the complaint, or, where the 
proceedings were initiated at the instance 
of the State Bar Council, direct that the 
proceedings be filed: (b) reprimand the 
advocate: (c) suspend the advocate from 
practice for such period as it may deem 
fit; (d) remove the name of the advocate 
from the State roll of Advocates”. 

Hence there cannot be any conflict or 
overlapping of the findings given by the 
Commission of Inquiry with those arriv- 


+- 
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ed at by the authority under the Advo- 
cates Act. 

23. Under the Commissions of Inquiry 
Act, any definite matter of public 
importance can be the subject matter of 
enquiry by a Commission of Inquiry ap- 
pointing under Section 3 of the Act. Sec- 
tion 8-B (a) of the Act provides that, if 
at any stage of the inquiry the Commis- 
sion considers it. necessary to inquire 
into the conduct of any person, the Com- 
mission shall give to that person a 
reasonable opportunity of being heard in 
the inquiry and to produce evidence in his 
defence. 

24, The Commission of Inquiry is 
purely a fact-finding Commission as it has 
not the moorings of a Court as it is 
popularly understood, nor are there two 
persons placed on either side to place 
their views on a given subject, nor is 
there a lis in issue before it. 

25° The Advocates Act is an Act to 
amend and consolidate the law relating 
to legal practitioners and to provide for 
the constitution of Bar Councils and an 
All-India Bar Council. Section 35 of the 
Act, dealing with the conduct of advo- 
cates, entitles the State Bar Council to 
refer a case for disposal to its disciplinary 
committee, where it has reason to believe 
that any advocate on its roll has been 
guilty of professional or other miscon- 
duct. This is an enabling provision under 
which the contemplated statutory pro- 
ceeding can be initiated by the Bar 
Council if it is satisfied that it has reason 
to believe that any advocate is guilty of 
professional or .other misconduct. To 
adopt the language of the Supreme Court 
in Bar Council of Maharashtra v. Dabhol- 
kar AIR 1975 SC 2092— 

“the complaint is examined by the Bar 
Council in order to find out whether there 
is any reason to believe that any advo- 
cate has been guilty of misconduct. The 
Bar Council may act on its own initiative 
on information which has come to its 


notice in the course of its duties (under- 
lining is ours). 


Thus, it is clear that the Bar Council may 
act on any information that comes to its 
knowledge for the purpose of taking dis- 
ciplinary action against an Advocate. The 
findings of the Commission of Inquiry, 
if published, can afford information to the 
Bar Council and hence there cannot be 
any objection for the Commission to 
inquire and give its finding regarding the 
conduct of an Advocate in relation to the 
incident referred to it for inquiry. 

26° It is, therefore, fairly : clear that 
Bar Council is the repository of power to 
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refer matter to its disciplinary com- 
mittee, and act either suo motu on infor- 
mation obtained by it or on a complaint 
made to it. In the instant case, the refer- 
ence to the Commission enjoins on it a 
duty to find as a fact whether there has 
been any misconduct on the part of an 
advocate, It is conceded, as it ought to be 
that the Commission has no power under 
the Commissions of Inquiry Act, to decide 
on the action to be taken, even if it finds, 
in the course of its functioning as a Com- 
mission of Inquiry, that the conduct of 
the Advocate was improper. Certainly, 
the Bar Council, as a statutory function- 
ary, can take notice of the findings of 
another statutory functionary like the 
Commission, and ponder over such infor- 
mation and act suo motu, if necessary, if 
it is satisfied, on the facts so found, that 
there has been professional or other mis- 
conduct on the part of the Advocate, as 
contemplated under Section 35 of the 
Advocates Act. 


27. It is, therefore, clear that the 
functions of the Commission of Inquiry, 
so far as the latter part of clause 2 (ii) of 
the reference is concerned and those of 
the Bar Council, are mutually exclusive, 
and one is independent of the other. 
Whilst a Commission of Inquiry only 
finds facts, and is interdicted from 
rendering a decision on such found facts, 
the Bar Council has a statutory right to 
act on such information and take such ac- 
tion as is necessary under Section 35 of 
the Advocates Act, by referring the 
matter, if it has reason to believe that the 
Advocate has been guilty of professional 
or other misconduct, to the disciplinary 
committee for necessary action. If this 


dichotomy is borne in mind, then the 
contention that the Commission has no 
jurisdiction to go into the question 


whether there has been any misconduct 
on the part of the Advocate, will not arise 
at all. 


28. As ‘miscoduct’ has not been de- 
fined, we have to be guided by the mean- 
ing which is obtainable for the expres- 
sion in ordinary and common parlance. 
‘Misconduct’, as explained in the dic- 
tionary, is improper conduct. The pro- 
priety of the conduct of the Advocate is 
to be inquired into by the Commission. 
Whether it is professional misconduct or 
misconduct otherwise has to be judged by 
the Bar Council which has to be satis- 
fied about the commission of such mis- 
conduct, as technically understood under 
the Advocates Act. Every misconduct 
may not be professional misconduct or 
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tion 35. ` 


29. Before the passing of the Advo- 
cates Act, Section 10 of the Bar Councils 
Act 1926, conferred on the Court discipli- 
nary jurisdiction to take action in cases 
of misconduct, whether in a professional 
or other capacity, leaving it to the court 
to take action only in suitable cases, Vide 
In the matter of D an Advocate of the 
Supreme Court, AIR 1956 SC 102. A Spe- 
cial Bench of the Calcutta High Court in 
In the matter of N an Advocate, AIR 
1936 Cal 158, reiterated the position 
that the test to be applied in considering 
the question whether an Advocate should 
be struck off the roll of advocates is whe- 
ther the proved misconduct of the advo- . 
cate is such that he must be regarded as 
‘unworthy to be a member of the honour- 
able profession to which he has been ad- 
mitted and unfit to be entrusted with the 
responsible duties that an advocate is 
called upon to perform’. 


30. To a similar effect are the observa- 
tions of the Supreme Court in Ratnam v. 
Kanikaram AIR 1964 SC 244, The 
Supreme Court has observed that pro-— 
ceedings under the quondam Bar Councils 
Act are taken in order to ensure that the 
highest standards of professional conduct 
are maintained at ‘the Bar and that these 
proceedings though in a sense penal, are 
solely designed ‘for the purpose of 
maintaining discipline and to ensure that 
a person does not continue to practise 
who by his conduct has shown that he is 
unfit so to do.” 


31. From the re’sume’ of the under- 
standing of the term ‘professional or other 
misconduct’, as it appeared in the Bar 
Councils Act, or, as it is found in the 
Advocates Act, it appears that the term 
‘misconduct’ appearing in the respective 
sections has to be examined with the 
lens of propriety, decency and worthy 
living and the fitness’of the person to be 
on the rolls as an advocate. It, therefore, 
appears that an accent is laid at every 
stage by the highest Court of our land 
on the fitness of the person to continue on 
the rolls, which has to be decided with 
reference to his conduct in general 
or with reference to his conduct touching 
upon a particular incident. 


32. The learned Advocate General has 
fairly explained the position of the State 
thus :— 


“When the State made the Notification 
asking the Commission to inquire into the 
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question whether there is any profes- 
sional or other misconduct, it intended 
the Commission to find the facts relating 
. fo the conduct of the Advocate vis-a-vis 
the incidents, and that it was never the 
object of the State that a finding should 
be given as to whether there was profes- 
sional or other misconduct on the part of 
the Advocate within the meaning of Sec- 
tion 35 of the Advocates Act”. 


33. This leads us to the other question, 
whether such a conduct, as is popularly 
understood, could be the subject matter 
of an enquiry by a fact-finding Commis- 
sion, like the Commission of Inquiry 
under the Commissions of Inquiry Act. 
Mr. Parasaran does not dispute the pro- 
position that under Section 8-B (a) of the 
Act, the Commission is entitled to inquire 
into the conduct of a person who is in- 
volved in an incident which is being in- 
quired into by it. It is in that sense that 
the latter part of clause 2 (ii) in the 
Reference has to be understood. The 
Notification should be read as directing 
an inquiry whether there has been any 
improper conduct on. the part of the 
Advocate. That this is a fair interpreta- 
tion of the term ‘misconduct’ is apparent 
from the earlier portion of cl. 2 (ii) of the 
reference, which is not challenged be- 
fore us, where also the term ‘misconduct’ 
is used. It says ‘To find-out whether there 
has been any misconduct or excess on the 
part of the police personnel including the 
Deputy Inspector of Police, Thiru K. 
Rajagopal”. It is one of the accepted 
‘canons of interpretation that, if the same 
word appears in similar context in the 
same section or in the same paragraph of 
a narration, then the word so appearing 
has to be given the same meaning, as by 
attributing a different sense to the same 
word appearing in the same sequence, it 
would lead to contradictory inferences. 
This is not permitted while interpreting a 
statute or a notification of the kind on 
hand, or a rule ete. Adopting, therefore, 
the well accepted ahd well-known rule of 
armonious construction, the word ‘mis- 
conduct’ appearing in clause 2 (ii) of the 












understand it, and not in the highly 
echnical sense in which Mr. Parasaran 
the learned counsel for the petitioner 
wants us ‘to interpret it. As 
already stated, if a finding of fact is 


rendered by the Commission of Inquiry 


which is yet to go into the matter, that 
the conduct of Thiru Ayyadurai was im- 
proper, then it is for the Bar Council to 
take such action as is contemplated under 
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Section 35 of the Advocates Act, provid- 
ed again it is satisfied that it would be 
professional or other misconduct within 
the meaning of Section 35 of the Act. 
Equally it is for the State Government 
to act, if a finding of improper conduct 
is given with reference to the police off- 
cer concerned, But, where a concession ‘is 
made before us by the learned counsel 
for the petitioner that there is no bar for 
the Commission of Inquiry to find whe- 
ther there has been any improper con- 
duct or misconduct, as is ordinarily 
understood on the part of the Advocate, 
and such an investigation is permitted 
under Section 8-B (a) of the Commissions 
of Inquiry Act, we are afraid that the 
Commission of Inquiry cannot be said to 
have usurped the function of the Bar 
Council. 


34 Mr. Parasaran concedes that the 
conduct of the Advocate could be inquir- 
ed into. The antithesis of ‘conduct’ is mis- 
conduct. If conduct can be inquired into, 
misconduct, as popularly understood, 
which means improper conduct, can be 
the subject-matter of inquiry by the 
Commission of Inquiry. 


23. In these circumstances, we hold 
that the proceedings in G. O. Ms. No. 695 
Public (Law and Order-A) published in 
the Tamil Nadu Gazette Extraordinary on 
9-4-1979, are valid in toto and the order 
of the first respondent dated 31-5-1979 is 
perfectly correct and as such both the 
writ petitions are dismissed. 


36. In view of the dismissal of the: 
writ petitions on merits, it has become 
unnecessary for us to consider the two 
points urged by the learned Advocate 
General, namely, that the petitioner here- 
in is not an ‘aggrieved person’ entitled to 
invoke the jurisdiction of the High Court 
under Article 226 of the Constitution of 
India, and the first respondent being a 
Judge of this High Court, though ap- 
pointed as Commission of Inquiry, no 
writ cam issue against his order omy this 
High Court itself. 


$7. There will be no order as to costs. 


THE CHIEF JUSTICE :—Our judgment 
pronounced just now does not raise any 
substantial question of law of general im- 
portance which has to be decided by the 
Supreme Court. Leave to appeal to the. 
Supreme Court, asked for by Mr. 
Parasaran orally, is therefore refused. 


Writ petitions dismissed. 
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FULL BENCH ` 


'RAMAPRASADA RAO, C. J, 
NATARAJAN AND VENUGOPAL, JJ. 


The Board of Revenue, Madras, Peti- 
tioner v, M, Swaminatha Chettiar, Re- 
spondenf, 

R. C, No, 6 of 1978, D/- 27-8-1979, 

Stamp Act (1899), Section 2 (15) — 
Award of Panchayatdars suggesting mode 
of division of common properties and ac- 
cepted by contesting claimants — Formal 
document to be executed in future — 
Award does not fall within Section 2 (15). 

On a dispute arising between the mem- 
bers of a family regarding the division of 
common properties, the matter was re- 
ferred to Panchayatdars who by their 
written award suggested the mode of di- 
vision of the properties in order to set 
the controversy at rest and the contesting 
claimants accepted the arrangement, The 
document however stated at the end that 
suitable document would be executed in 
due course, 


Held, that the document in question 
was neither an instrument of partition 
nor an agreement to divide the proper- 
ties as between the co-owners, but it 
was merely a record of an arrangement 
with the avowed intention of executing 
documents in the future so as to secure 
individual title over the properties in 
question by the contesting claimants. 
Hence, the document did not fall within 
Section 2 (15) of the Stamp Act, (1955) 1 
Mad LJ 457, Rel on. © (Para 2) 


Cases Referred: Chronological Paras 
(1955) 1 Mad LJ 457 2 
Addl, Govt. Pleader, for Petitioner, 
S, V. Jayaraman, for Respondent. 
RAMAPRASADA RAO, C. J.:—~ This 
is a reference by the Board of Revenue 
under Section 57 of the Indian Stamp 
Act. The facts leading to the reference 
are as follows:— The respondent is the 
son of one Gurumani alias Mulliah Chet- 
fiar through his first wife. The said 
Gurumani got Rs. 50,000 in cash in a 
family partition between him and his 
brother Swaminatha Chettiar. This 
amount was entrusted to the respon- 
dent’s uncle N.S. M.S. Swaminatha Chet- 
tiar to be divided at the time of parti- 
tion between the respondent, his brothers 
and his.father. Ponraj alias M. Kana- 
gasabapathi Chettiar and Duraiswamina- 
than Chettiar are also the sons of the 
said Gurumani through his second wife, 
Disputes arose between the members of 


AX/AX/A118/80/KSB . . . 
1980. Mad/¥- V..G--26--...- - 


.- Board of Revenue, Madras v, M: Swaminatha (FB) 


. - Mad. 9? 


the family regarding the division of the 
family properties, A panchayat was con- 
stituted for the purpose of amicable ad- 
justment between the contesting parties, 
At the Panchayat it was decided thad a 
sum of Rs, 40,000 out of the amounts ieft 
in the custody: of the said Swaminaths 
Chettiar and certain immoveable proper- 
ties should be given to the respondent 
and the balance amount of Rs, 10,006 
with other properties should be given to 
the respondent’s father and his step bro- 
thers, This arrangement was recorded 
by the Panchayatdars’' and ali the con- 
testing parties, namely, the respondent, 
his father and his step brothers accepted 
the arrangement made by the Panchayat- 
dars, After the decision of the Pan- 
chayatdars, it appears that the respon- 
dent’s father and his step brothers did 
not abide by the decision of the Pan- 
chayatdars and therefore it became nec- 
essary for the respondent to file a suit in 
O. S, No, 9 of 1971 on the file of the Sub 
Court, Sivaganga, against N.S.M.S, 
Swaminatha Chettiar for recovery of 
Rs, 40,000, as decided by the Panchayat- 
dars. Even this suit is said to have been 
compromised, But what happened was 
that the decision of the Panchayatdars 
which was reduced to writing and which 
was accepted by all the concerned par- 
ties was filed in court, This documen? 
dated 20-8-1967, was impounded by the 
learned Subordinate Judge notwith- 
standing the adjustment of the main sub- 
ject matter between the parties and if 
was sent to the Sub-Collector of Siva- 
ganga for necessary adjudication regard- 
ing the stamp duty payable thereon. The 
Sub Collector levied a stamp duty in- 
cluding surcharge . on stamp duty of 
Rs. 1614-40 and penalty of Rs. 5 under 
Section 40 (1) (b) of the Act treating the 
document as an instrument of partition, 
Consequent upon such adjudication, the 
Tahsildar was requested to collect tha 
stamp duty. As against the memo de- 
manding such collection of stamp duty, 
the respondents filed a revision to the 
Board of Revenue. The Board by its 
order dated 2-2-1976 was of the view 
that this document in question effected 
a division of the properties between the 
contesting claimants and expressed the 
view that the document is an agreement 
to partition properties belonging to co- 
owners and therefore it fell within the 
scope of Section 2 (15) of the Indian 
Stamp Act. The respondent filed a ‘writ 


‘petition in W. P. No. 737 of 1976, on the 


file of this court challenging the order of 


She Board of Revenue as above, This 
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court while dismissing the writ petition 
directed the respondents to move the 
petitioner to make a reference under Sec- 
tion 57 of the Act. On a request made 
thereafter by the respondent, the peti- 
tioner has made the present reference 
under Section 57 (1) apparently treating 
the earlier order made as its opinion cn 
the subject, The question referred to 
us is— 

“Whether the document in question is 
an agreement to partition the properties 
and falis within the scope of Sec- 
tion 2 (15) of the Indian Stamp Act”. 


It is common ground that whether an 
instrument is an instrument of partition 
or an agreement to that effect, it would 
nevertheless attract the same stamp duty 
as provided in Section 2 (15) of the Act. 
Therefore it is necessary for us to look 
into the recitals of the document to find 
out whether the document in question is 
an instrument of partition or an agree- 
ment to divide property in severalty 
between co-owners, In the order of the 
Board of Revenue, the document in ques- 
tion has been looked into and its salient 
and necessary recitals set out. It refers 
to an arrangement suggested by the Pan- 
chayatdars which by itself was on a re- 
ference made to them by persons who are 
setting up competing claims over pro- 
perties which were owned in common by 
them. The Panchayatdars made a sug- 
gestion regarding the divisibility of such 
properties. In effect, therefore, the 
mode of division of the properties in 
order to set at rest the controversy be- 
tween the rival claimants was suggested 
by the Panchayatdars in the award. The 
contesting claimants accepted the said 
arrangement, but made the important 
addition at the end of the said document 
by stating that they have accepted the 
arrangement made by the Panchayatdars 
and that suitable documents will be ex- 
ecuted in due course, ` 


2. The question therefore is whether 
such an instrument vests or divests in 
praesenti any title in property, immovea- 
ble or moveable, as between the contest- 
ing claimants. We have already expres- 
sed the view that the panchayatdars 
merely suggested a mode of division of 
the common properties and the parties 
themselves have voluntarily agreed to 
abide by the award of the Panchayatdars 
and they have also made it clear that 
“suitable documents will be executed in 
due course’. This makes it clear that 
the intention of the parties at or about 
the time when they accepted the arrange- 
ment suggested by the Panchayatdars 
was that they were accepting the mode 


Board of Revenue, Madras v, M. Swaminatha (FB) 


A. L R. 


of division, but postponed the date of 
actual division to a future date when 
the necessary instrument or document 
would be executed so as to vest or divest 
title on the contesting claimants of pro- 
perties which were by then held in com- 
mensality as between them. This speci- 
fic expression of intention to act in fu- 
turo makes this document not an instru- 
ment by way of an agreement to partition 
but only a document whereby the mode 
of division of the properties has been 
accepted by the contesting claimants 
leaving to themselves the right to execute 
necessary documents in future so as to 
acquire absolute title in those properties 
which they had to take as per the ar- 
rangement. In fact, in a similar case in 
Devasikamani Goundar v. Andamuthu 
Goundar (1955) 1 Mad LJ 457 Dr. Raja- 
mannar, C. J. expressed the view that 
in such circumstances the document in 
question, not being one which purports 
to divide the properties, nor an agree- 
ment to divide the properties, cannot fall 
within Section 2 (15) of the Indian Stamp 
Act, and it was a case where the Pan- 
chayatdars pursuant to a varthamanam 
better executed by the contesting claim- 
ants suggested a mode of division. The 
claimants in that case therefore have 
stated thus— 


“As mentioned in the Varthamanam 

letter executed by us on 6-7-1946 exclud- 
ing the properties set apart for temple 
management by the first party of us, the 
rest of the properties mentioned in sche- 
dules A B C D hereunder which are our 
self acquired and ancestral family pro- 
perties have been allotted by the Pan- 
chayatdars to the first, second, third and 
fourth of us respectively and we have 
accepted the same”. 
After noticing such a recital which is 
in pari materia with that found in the 
agreement under consideration, the learn- 
ed Chief Justice was of the view that the 
instrument cannot be deemed or con- 
sidered to be an agreement to divide or 
an instrument of partition. The learned 
Chief Justice observed as follows— 

“Now it is clear that by this instru- 
ment the co-owners do not purport to 
divide their joint property in severalty, 
nor do they agree to divide 
the property. There is mention of 
the fact that the Panchayatdars had al- 
lotted properties to each of the co-owners 
and there is the term that the parties 
will have a regular deed of partition 
executed and registered”. In the case 
under review before us also, the ex- 
pression “we accept the above arrange- 
ments” does occur and the parties make 
it clear that they would abide by the 
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verdict of the Panchayatdars. This 
cannot make any -difference because in 
praesenti there is no division of the pro- 
perties by metes and bounds by the 
parties, But they have agreed that in 
the course a future joint activity, 
they would so divide the property as be- 
tween themselves in accordance with the 
mode of division suggested by the Pan- 
ehayatdars and that suitable documents 
would be executed for that purpose. It 
is therefore clear that the document in 
question is neither an instrument of par- 
tition nor an agreement to divide the 
properties as between the co-owners; but 
it is merely a record of an arrange- 
ment with the avowed intention of ex- 
ecuting documents in the future so as to 
secure individual title over the properties 
in question by the contesting claimants. 
We therefore answer the question as fol- 
lows :— 

“The document in question does not 
fall within the scope of Section 2 (15) of 
the Indian Stamp Act.” 

The reference is answered accordingly 
and there will be no order as to costs in 
this reference, 





Answer accordingly, 
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T V. Balakrishnan, Petitioner v. T. S, 
Venkatachalam, Respondent. 


C. M. P. No. 7812 and C.R. P. No, 
4707 of 1979, D/- 16-8-1979. 


(A) Contract Act (1872) Section 28 — 
Execution of eviction order under the 
Tamil Nadu Buildings Act 1960 — Tenant 
agreeing not to take any legal proceed- 
ings against the order if time is given 
to him to vacate premises — Contract is 
valid — Revision filed by him against the 
order is not maintainable. 


Where in possession proceedings in ex- 
ecution of an ex parte order of eviction 
under the Tamil Nadu Buildings Act the 
tenant asked for and obtained a reasona- 
ble time for vacating the premises and 
had made an endorsement that he ac- 
cepted the finality of the order of evic- 
tion and that he would not be taking any 
further proceedings in any Court against 
the order of eviction he cannot maintain 
a petition in revision against the order 
of eviction, (1875-77) ILR 1 All 267 
(FB); (1882) ILR 8 Cal 455, Foll AIR 
1949 Mad 872, Dist. (Para 4) 
Cases Referred: Chronological Paras 
(1949) 1 Mad LJ 280: AIR 1949 Mad 

872 2 
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(1882) ILR 8 Cal 455 2, 3 
(1875-77) ILR 1 All 267 (FB) 2, 3,4 

T. R. Ramachandran, for R. Krishna- 
murthi, A. R. Lakshmanan and R. Muthu- 
kumaraswami, for Petitioner; K. Unni 
Krishnan, for Respondent. 


ORDER :— C. M. P. No. 7812 of 1979 
has been filed to dismiss the civil revision 
petition C. R. P. No. 1707 of 1979. The 
said revision petition itself is filed against 
the order of the authorities functioning 
under the Tamil Nadu Act 18 of 1960 
dismissing the petition filed by the peti- 
tioner in the revision petition to set aside 
the ex parte order for eviction passed 
on 2-11-1971. The respondent in the re- 
vision petition, whe has filed the pre- 
sent civil miscellaneous petition to dis- 
miss the revision petition contends as 
follows, namely — 

“that when the bailiff went to evict the 
petitioner in the revision petition and 
take possession of the property pursuant 
to the order of eviction on 23-7-1979, the 


‘petitioner in the revision petition, name- 


ly, the tenant made the following en- 
dorsement:— 


Today I have gone through the con- 
tents of the order. I undertake to vacate 
the portion in the premises 54 Mowbrays 
Road, Madras 18 on 18-9-1979, without 
raising objection in this court and with- 
out taking any further proceedings in 
any court against the order of eviction, 
I accept the finality of the order of evic- 
tion. Two fans in the premises belong 
to the landlord which I shall leave intact. 
I have no objection to vacate by the 18th 
August, 1979, and I do not want any fur- 
ther time and in view of this endorsement, 
the tenant cannot file and prosecute the 
present civil revision petition”. 

2. The fact that such an endorsement 
was made by the petitioner in the civil 
revision petition is not denied before me. 
Consequently the only question that 
arises for consideration is, what is the 
legal consequence of this endorsement 
made by the revision petitioner. Accord- 
ing to the learned counsel for the respon- 
dent in the revision petition, in view of 
the above endorsement made by him, the 
revision petitioner had disabled himself 
from filing the civil revision petition and 
this: court has to dismiss the civil revi- 
sion petition. In support of this conten- 
tion, the learned counsel drew my atten- 
tion to two decisions, namely, one of the 
Allahabad High Court in Anant Das v. 
Ashburner and Co., (1875-77) ILR 1 All 
267 (FB) and the other of the Calcutta 
High Court in Protab Chunder Dass v. 
Arathoon (1882) ILR 8 Cal 455, and also 
fo a Bench decision of this High Court 
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in Dr, Thirumal Rao v., Ranganatha Mu- 


daliar, 1949-1 Mad LJ 280, wherein a re-. 


ference to the decisions of the Allaha- 
bad High Court and the Calcutta High 
Court cited above has been made, The 
decision of the All, High Court is directly 
in point, In that case, there was an agree- 
ment whereby the judgment debtor bound 
himself not to file an appeal, if the de- 
creeholder would give the judgment 
debtor time to satisfy the decree and it 
was held that that agreement was nog 
hit by Section 28 of the Contract Act, 
The court observed— 

“He forwent his right to question in 
appeal the decision which had been pass- 
ed by an ordinary tribunal. Such an 
agreement is, in our judgment, prohibit- 
ed neither by the language nor the spirit 
of the Contract Act and an appellate court 
is bound by the rules of justice, equity 
and good conscience to give effect to if 
and to refuse to allow the party bound 
by it to proceed with an appeal”. 


3. The Bench of this court in the de- 
cision referred to already distinguished 
fhe above decision on the facts of the 
case before the Bench of this court. In 
Ehe case dealt with by the Bench of this 
court a letter was given by the tenant 
against whom an order for eviction was 
passed to the following effect— 


“As you have brought a warrant of 
possession against me in the above E, P, 
for the ground floor No, 95 Thayagaraja 
Road, Thyagarayanagar, I request you 
time for today and I assure you that. I 
will give complete possession of the said 
place by tonight”, 


With reference to this language the 
Bench observed— 

“Prima facie there is nothing in the 
fetter expressly waiving the right of ap- 
peal, a right which the petitioner was 
entitled to under Section 12 of the Act, 
We are unable to hold that there is any 
implied undertaking not to file an appeal 
which can be gathered from the language 
of the letter. The petitioner was faced 
with a warrant of possession and the pro- 
spect of being turned out of the house 
unceremoniously by the bailiff. He there- 
fore requested time till the night to sur- 
render possession. Merely because he 
prayed for and obtained time to comply 
with the order of eviction passed by the 
Rent Controller it cannot be said that he 
had elected to treat the order of the Rent 
Controller as final and/or that he had 
abandoned his right of appeal”. 

While referring to the decisions of the 
Allahabad High Court and the Calcutta 
High Court mentioned already, namely, 
Anant Das v. Ashburner & Co, (1875-77) 


T. Raman 


. with in the decisions 


ILR 1 All 267 (FB) and Protab Chunder 
Dass v. Arathoon (1882) ILR 8 Cal 455,. 
the Bench observed — 

"The learned Advocate for the ree 
spondent referred us to cases in Anant- 
das v, Ashburner and Co, (1875-77) ILR 


1 All 267 (FB) and Protab Chun- 
der Dass v, Arathoon (1882) ILR 8 
Cal 455 in which in consideration 


of a concession or indulgence from 
the decree holder the judgment-detor 
agreed not to file an appeal, They 
can have no bearing whatever on ths 
facts of this case”. 


4. The facts of the present case are 
nearer to the facts of the cases dealt 
of the Allahabad 
High Court and the Calcutta High Court: 
referred to already than the facts in the 
case dealt with by the Bench of this 
court, in the decision mentioned above, 
The endorsement which I have extracted 
will clearly show that the petitioner in 
the revision petition had asked for and 
obtained a reasonable time for vacating 
the premises and also had stated that he 
accepted the finality of the order of evic- 
tion and that he would not be taking any 
further proceedings in any court against 
the order of eviction, In view of this 
categorical stipulation fo which the re- 
vision petitioner bound himself, I 
clearly of the opinion tha? the petitioner 
in the civil revision petition cannot 
permitted to prosecute the revision peti- 
tion, contrary to the said agreement, 
which, as pointed out by the Allahabad 
High Court in Anantdas v. Ashburner 
and Co. (1875-77) ILR 1 All 267 (FB) is 
not opposed to any principle of law, 


Under these circumstances C. M. P, 
No. 7812 of 1979, is ordered as prayed 
for and the civil revision petition namely 
C. R. P. No. 1707 of 1979, will stand 
dismissed, There will be no order as to 
costs, in the revision petition. 

Revision petition dismissed, 









AIR 1980 MADRAS 100 HN 


RAMAPRASADA RAO, C. J, 

Vincent, Petitioner v, T, Raman, Res 
spondent. 

C. R. P. No. 2950 of 1976, D/- 6-7-1979, 
Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 10 (3) (a) (à) 
— Eviction of tenant from residential 
building — Application by landlord for 
bona fide personal requirement — Land- 
lord residing in building owned by third 
party — Landlord not obliged to prove 





that he was paying rent for such occupa- 
ae E 
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tion — Application cannot be rejected on 
that ground — Accent should be on the 
fact whether the building in which land- 
. Jord is residing is his own or not and 
not on ——— or non-payment of rent 
by him, (Para 2) 


E. S. Venkatesan and S, J, Jayadeo, for 
Petitioner; T, R. Srinivasan and Rama- 
murthy, . for Respondent, 


ORDER :— The petitioner is the Jand- 
ford, He filed an application under Sec- 
tion 10 (8) (a) @) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
18 of 1960, to evict the respondent- 
tenant, on the ground that the petitioner 
required the premises for his own occu- 
pation and that such requirement was 
bona fide. Incidentally the question was 
raised in the course of the trial whether 
Ehe petitioner had the status of a land- 
lord and whether there was a valid ter- 
mination of tenancy, Both the Rent Con- 
Eroller and the Appellate Authority 
found that the petitioner was a landlord 
within the meaning of the Act and that 
Ehere had been a valid notice of deter- 
mination of tenancy, But on the question 
whether the requirement by the peti- 
tioner of the premises for his own occu- 
pation was bona fide or not, the Rent 
Controller held in favour of the land- 
ford-petitioner, but the Appellate Autho- 
rity held against him. The only ground 
on which the Appellate Authority held 
against the landlord-petitioner was that 
he had failed to prove that he was living 
as a tenant paying rent to the relative 


of the landlord and that, in the absence - 


of proof of payment of rent to another 
landlord, the fact that the petitioner was 
residing with his aunt would not suffice 
‘fo satisfy the requirement of Section 10 
{3) (a) (i) of the Act, In this sense, 
though the Appellate Authority held that 
the petition was otherwise bona fide, it 
was not. satisfied that the petition was 
maintainable, because there was no evi- 
dence of payment of rent by the peti- 
Eioner to a third party for his occupation 
of premises elsewhere. It is as against 
Ehis, the present civil revision petition 
has been filed, 


2. Section 10 (3) (a) @) of the Act is 
very clear, that a landlord may apply to 
Ehe Controller for an order directing the 
tenant to put the landlord in possession 
of the building, in case it is a residential 
building, if the landlord requires it for 
his own occupation and if he is not oc- 
cupying a residential building of his own 
în the city. Therefore the primary re- 
{auirement is that the landlord - should 
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-der of the Appellate Authority 
aside, There will be no order as to costs, 























not occupy a residential building of hi 
own, Every person should have a shelter 
and if he secures such a shelter with a 
close relation of his, it is not an equation 
for saying that he is occupying a resi- 
dential building of his own, The accent 
should not be on the payment of rent 
or non-payment of rent to the landlord 
for the premises which he is occupying, 
but the accent should be on the fact 
whether the building in which he is re- 
siding or which he is occupying is his 
own or not, Indisputably the other pro- 
perty in question belongs to the aunt 
of the petitioner and it is in evidence 
that the petitioner was residing with his 
aunt from his childhood and that he re- 
quired. his own premises, now in the oc- 
cupation of the tenant, for the purpose 
of his own independent living, The find- 
ing of the Rent Controller that the re- 
quirement of the petitioner is bona fide 
is based on acceptable material and the 
conclusion of the Appellate Authority i 
not supportable, This is because of tw 
reasons, Firstly, the Appellate Authority 
thought that, if the landlord wanted to 
get possession of his own building, he 
must prove that he is residing. in a rent- 
ed premises paying rent to the owner of 
that building which he is occupying, The 
Appellate Authority was of the view 
that, even though the petitioner was re- 
siding with a close relation of his, since 
he was not paying rent for such occu- 
pation, he would not be entitled to seek 
for possession of his own building, The 
language of Section 10 (8) (a) (i) does 
not lend support to such a conclusion, 


3. The second ground on which the 
Appellate Authority rejected the evi- 
dence of P, W. 1 (petitioner) was that 
he was bent upon evicting the respon- 
dent in order to sell the property for a 


‘higher price, after getting vacant posses- 


sion, There is not sufficient material for 
the Appellate Authority to come to such 
a conclusion, I agree with the Rent Con- 
troller that the requirement of the peti- 
tioner is bona fide, The civil revision 
petition is therefore allowed and the or- 
is set 


4. Learned counsel for the respondent 
seeks for time to surrender possession, 
The respondent is given three months’ 
time to vacate, 


Revision allowed. 
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SETHURAMAN, J. 
Venkatachalam Chettiar, Petitioner v, 
Adaikappa Chettiar and another, Re- 

spondents, 
C. R. P. No. 3108 of 1978, D/- 5-4-1979, 
Tamil Nadu Debt Relief Act (40 of 
1978), Ss. 16 and 10 — Stay — Execution 
petition for realisation of costs — Appli- 
cation for stay — Not maintainable. 


Having regard to the provisions of Sec- 
tion 10, which specifically excludes from 
the scope of the relief given to a person 
sought to be benefited by the Act, a 
decree in respect of costs, an application 
under Section 16 for stay of ‘proceedings 
is not maintainable. (Para 5) 


Cases Referred : Chronological Paras 
(1977) 2 Mad LJ 466 


N. Srinivasan, for Petitioner; 
palaratnam, for Respondents. 


ORDER :— This civil revision petition 
has been filed against the order of the 
learned Subordinate Judge, Devakottai, 
dated 20-10-1978 dismissing E. A. No, 170 
of 1978 in E, P. 17 of 1975. The execu- 
tion petition was filed for realisation of 
the costs awarded by this court in App. 
No. 640 of 1969. The petitioner herein 
filed the execution application in ques- 
tion for stay under Section 16 of the 
Tamil Nadu Ordinance 5 of 1978 which 
has now been replaced by Tamil Nadu 
Act 40 of 1978. The learned Subordinate 
Judge was of the view that the provi- 
sions of the Ordinance could be invoked 
by a person who is entitled to scale 
down the decree or other benefits con- 
ferred under the Act and that, as re- 
gards costs, the petitioner was not en- 
titled to claim any relief under the said 
Ordinance. It is this order which is now 
challenged by the petitioner in the pre- 
sent civil revision petition. 


2, As already mentioned, Ordinance 5 
of 1978 has been now replaced by Tamil 
Nadu Act 40 of 1978. There is no dispute 
that we are now concerned only with the 
Aci, as it is passed, as the Ordinance has 
been repealed. This Act has been passed 
for giving relief to certain indebted per- 
sons in the State of Tamil Nadu. The 
definition of the word, ‘debt’ in Sec. 2 
(2) of the said Act runs as follows — 

“Debt” means any liability in cash or 
kind, whether secured or unsecured and 
whether decreed or not, but does not in- 
elude rent as defined in clause (8).” 

It is unnecessary to refer to clause (8) 
as the present case is not one for re- 
covery of rent. Under Section 6 of the 
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Act, all debts payable by any debtor on 
d4th July, 1978, are to be scaled down 
in accordance with the provisions of 
Chapter II of the Act. Section 10 pro- ; 
vides as follows :— 

“Where a debt payable by any debtor 
includes any sum decreed as costs by 
any court, or sums lawfully expended 
by a mortgagee or other person in order 
to preserve the property mortgaged, 
such sum or sums shall be recoverable 
in addition to the sum recoverable under 
the provisions of Section 7”. 

Section 15 of the Act dealing with 
amendment of certain decrees provides 
that where before the 14th July, 1978, a 
court has passed a decree for the repay- 
ment of a debt, it shall, on the applica- 
tion of any judgment debtor who is a 
debtor within the meaning of this Act, 
or in respect of a Hindu joint family 
debt, on the application of any member 
of the family whether or not he is the 
judgment debtor or on the application of 
the decree holder within six months 
from the 14th July, 1978 apply the pro- 
visions of this Act to such decree and 
shall, notwithstanding anything contain- 
ed in the Civil Procedure Code, 1908, 
amend the decree accordingly or enter 
satisfaction, as the case may be. Sec- 
tion 16 contemplates stay of execution 
proceedings and it provides that every 
court executing a decree passed against 
a person entitled to the benefits of this 
Act shall on application, stay the pro- 
ceedings until the court which passed 
the decree has passed orders on an ap- 
plication made or to be made under Sec- 
tion 15. These are the material provi- 
sions of the Tamil Nadu Act 40 of 1978, 

3. The learned counsel for the peti- 
tioner contended that the expression 
‘debt’ as defined in Section 2 (2) of the 
Tamil Nadu Act 40 of 1978 would cover 
the liability in respect of costs, also, as 
it would be a liability which has been 
decreed. The learned counsel drew my 
attention to a judgment of Ramaprasada 
Rao, J. as he then was, in Govindasami 
v. Balakrishna Reddiar, ((1977) 2 Mad LJ 
466). The contention of the learned 
counsel was that the provisions of the 
present Act, namely, Tamil Nadu Act 40 
of 1978, were in pari materia with those 
in Tamil Nadu Act 15 of 1976, so that 
the said decision would have to be ap- 
plied, to the present case. 


4. In the said case the learned Judge 
was concerned with the definition of the 
expression ‘debt’ as defined in Section 2 
(c) of the Tamil Nadu Act 15 of 1976 
which ran as follows — 

Debt’ (i) means any sum of money 
which a person is liable to pay under a 
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contract (express or implied) for consi- 
deration received: and {ii} includes rent 
in cash or kind which a person is liable 
to pay or deliver in respect of the law- 
ful use and occupation of agricultural 
land”, 

The question before the learned Judge 
in that case also was whether costs 
would fall within the definition of the 
expression ‘debt’ as defined in that Act, 
In that case an agriculturist filed an ap- 
plication under Section 4 of the Tamil 
Nadu Act 15 of 1976, to stay the execu- 
tion of the decree for costs. The learned 
Judge found that there was a contrast 
between the expression ‘debt’ as defined 
in the Tamil Nadu Act 16 of 1976 and 
that defined in the Tamil Nadu Act 15 
of 1976. Having regard to the definition 
of ‘debt’ in the Tamil Nadu Act 15 of 
1976, the learned Judge was of the view 
that the decree debt was not a debt 
from payment of which an agriculturist 
could claim temporary relief under the 
Tamil Nadu Act 15 of 1976. As there was 
a deliberate departure made by the Le- 
gislature, the learned Judge was of the 
view that an agriculturist was bound to 
pay the decree debt, while a person who 
came within the meaning of ‘an indebt- 
ed person’ under Tamil Nadu Act 16 of 
1976 was not expected to respect a 
decree, but, on the other hand could 
seek for temporary relief in the matter 
of its satisfaction. The ‘debt’ contem- 
plated there included any decreed 
amount including costs. The definition of 
‘debt’ in the Tamil Nadu Act 15 of 1976 
being different from that in the Act with 
which I am now concerned, the inter- 
pretation of the expression ‘debt’ in the 
Tamil Nadu Act 15 of 1976 will not ap- 
ply to this case. Therefore, there is no 
scope for applying the said decision to 
the facts of the present case, 


5. In the present case, Section 10 of 
the Tamil Nadu Act 40 of 1978 clearly 
excludes from the benefits conferred on 
a debtor, a decree debt in respect of 
costs. Any definition provision will have 
to be considered only in the light of the 
provisions of the Act. In other words, 
the definition provision would apply, 
only if the context required its applica- 
tion. If the context required otherwise, 
.then the definition provision would not 
be in a position to control the rest of 
the provisions. Having regard to the pro- 
visions of Section 10 of the Tamil Nadu 
Act 40 of 1978, in the present case, 
which specifically excludes from the 
scope of the relief given to a person 
sought to be benefited by the Act, a 
decree in respect of costs, it is not pos- 
sible to stay the proceedings as contem- 
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plated by Section 16. The learned Sub- 
ordinate Judge was therefore right in his 
construction of Section 16. 

6. The learned counsel for the peti- 
tioner states that he has already filed an 
application for scaling down the debt be- 
fore this court as contemplated by the 
provisions of the Tamil Nadu Act 40 of 
1978, His point was that any decision in 
the present revision petition would have 
affected the relief that he might claim 
in the petition filed in this court. I do 
not find that there is any scope for the 
present judgment affecting in any man- 
ner the relief that he may claim in any 
other proceeding. The present revision 
petition being confined to the execution 
in respect of costs, which is treated dif- 
ferently under the Act the dismissal of 
this petition will not affect the disposal 
of any petition that the petitioner may 
have filed in order to secure the relief 
contemplated by the provisions of the 
Tamil Nadu Act 40 of 1978 in respect 
of the sum other than costs, decreed as 
against him. 

7. The revision petiton accordingly 
fails and is dismissed. There will be no 
order as to costs, 

~ Revision dismissed, 
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RAMAPRASADA RAO, C.J. 
AND RATNAM, J. 


Jambagavalli Ammal, Appellant v, 
Govindaraja Kandiar and another, Re- 
spondents, 


Letters Patent Appeal No. 40 of 1977, 
D/- 31-1-1979.* 

Civil P. C. (1908), O. 40, R. 1 — Ap- 
pointment of third party receiver — 
When necessary. A. A. O. No. 233 of 
1977, D/- 13-9-1977 (Mad), Reversed. 


In a case which arises under Order 40, 
Rule 1 C, P. C., the primary thing which 
has to be looked into by a court before 
the wishes of the parties are acceded to, 
is to see how best the suit properties 
could be preserved without being wast- 
ed. The responsibility of courts becomes 
all the more greater if there is a race 
as between the two competing parties to 
possess the suit properties, In the in- 
stant case, the widow is claiming pos- 
session in her own right under the 
Hindu Succession Act. The defendants 
are claiming such possession under the 
Succession Act as legatees under the 
Wills. These are matters which have to 


Against order of Paul, J.. A. A. O. 
No. 233 of 1977, D/- 13-9-1977 (Mad). 


GW/IW/D685/79/JDP/RSK 


104 ‘Mad, 


be gone into and adjudicated upon final- 
Iy after the trial court enters on a trial 
of the suit, hears parties, peruses the 
documents and renders its ultimate deci- 
sion thereon, Till then it is imperative 
for courts to see that the suit properties, 
over which such conflicting claims are 
projected, are not only preserved buf 
are kept without being wasted or with- 
out any prejudice, being caused to any 
one of the parties to the litigation by 
any overt or covert act on the part of 
the other party to it, A. A. O. No, 233 
of 1977 D/- 13-9-1977 (Mad), Reversed, 
| (Para 4) 
K. Subramanian, for Appellant; Sri- 
devan, G. Masilamani, R. Balachander 
and G. Narasimhalu, for Respondents, 


RAMAPRASADA RAO, C. J.:— This 
appeal directed against the order of Paul 
J. who, while setting aside the order of 
the learned Subordinate Judge of Kum- 
bakonam, directed that the respondents 
do continue in possession of the proper- 
ties and held that no case had been made 
for the appointment of a receiver which 
would result in the dispossession of the 
properties from the possession of the re- 

` spondents, In an -elaborate judgment, 
the learned Subordinate Judge came to 
the conclusion that, as there were rival 
claims as to possession of the properties 
between the appellant, who is rightfully 
entitled to them under the personal law, 
and the respondents who claim such a 
right only through two Wills executed 
by the husband of the appellant, in or- 
der to end the controversy, it would be 
in the interests of all parties concerned 
and above all it is just and convenient 
that the properties are in custodia legis 
through a receiver appointed by the 
court, Paul J. held otherwise. 


2. One Muthusami died on 19-9-1976, 
leaving behind him his widow, the ap- 
peliant, who was the plaintiff in the ac- 
tion. He left behind several properties. 
The plaintiff's case was that though the 
properties stood in the name of Muthu- 
swami they are her properties as her 
father, who was affluent purchased the 
said properties in the name of the son- 
in-law and that she was entitled to all 
those properties in such a capacity. In 
the alternative, she pleaded that as the 
wife of Muthusami she was the Class I 
heir entitled to possession of such pro- 
perties which stood in the name of 
Muthuswami. Defendants 1 and 2 are the 
step brothers son and grandson of 
Muthusami. The conjoint ease of the de- 
fendants appears to'be that they are the 
lefatees expressed to. be so under the 


.- two registered Wills executed by’ Muthu- , 
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: swami some years before 'his death and 


that they were in possession thereof pur- 
suant to that -status accredited to them 
by Muthuswami not only when he was 
alive but also because of his intentions 
which are to be gathered from the two 
Wills referred to, The appellant’s case is 
that Muthuswami could not have exe- 
cuted such Wills and the serious contro- 
versy between the parties apparently is 
whether those two Wills are true, valid 
and genuine and executed by Muthu- 
swami as contended by defendants 1 and 
2, This is a very serious contention 
which has to be adjudicated in. the 
course of trial. But for the Wills, defen- 
dants 1 and 2 would not be entitled to 
the properties or to possess them. .Real- 
ising this peculiar position, defendants 1 
and 2 would say that even during the 
lifetime of Muthuswami, they were in- 
ducted into the properties and they .con- 
tinued to be in possession thereof after 
the death of Muthuswami pursuant to 
the abovesaid Wills, In answer to this, 
the plaintiff-appellant would say that as 
Muthuswami was not enjoying good 
health, he asked defendants 1 and 2 to 
look after the properties as his represen- 
tatives or attornies and not with the- in- 
tention of inducting them into the pro- 
perties and contemporaneously vesting in 
them the right to possess them after his 
death. Here again, there is a controversy 
as to how and in what manner and in 
what circumstances defendants 1 and 2 
entered into possession of the suit pro- 
perties. It is in the background of such 
facts, the order of Paul J. has been ap- 
pealed against by the appellant, who 
seeks for the restoration of the order cf 
the learned Subordinate Judge, who ap- 
pointed an advocate on the panel of re- 
ceivers to take charge of the suit pro- 
perties pending disposal of the suit. 


3. Mr. Parasaran, learned counsel for 
the appellant, would say that this is a 
fit case wherein a receiver has to be ap- 
pointed under Order 40, Rule 1 C. P. C 
not only for the purpose of the preser- 
vation of the suit properties but also for 
the avoidance of any apprehension on 
the part of the appellant that the pro- 
perties are likely to be wasted or mis- 
managed in the course of the hearing of 
the suit. Apart from mere apprehensions, 
the contentions of the appellant cannot 
be lightly brushed aside as mere sur- 
miseful pretences. On the other hand, 
Mr. Sridevan, would say that as defen- 
dants 1 and 2 were looking after the 
properties during the lifetime of Muthu- 
swami and as there are two registered 


‘Wills said to have been executed by 


Muthuswami when he-was alive and: as, 
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‘ in those circumstances, they -are entitled 
to be in. possession of these properties, 
. their factual possession as on date should 
- not be disturbed, and in any event, they 
may be appointed as receivers under 
Order 40, Rule 1 C, P, C, 


4. In a case which arises under 
Order 40, Rule 1G BG, the 
primary thing which has to be look- 
ed into by a court before the wishes 
of the parties are acceded to is to 
see how best the suit properties could be 
preserved without being wasted, The re- 
sponsibility in courts becomes all the 
more greater if there is a race as be- 
tween the two competing parties to pos- 
sess the suit properties, In the instant 
case, the widow. is claiming possession 
in her own right under the Hindu Suc- 
cession Act, The defendants are claim- 
ing such possession under the Succes- 
sion Act as legatees under the Wills, 
These are matters which have to be 
gone into and adjudicated upon finally 
after the trial court enters on a trial of 
the suit, hears parties, peruses the docu- 
ments and.renders its ultimate decision 
thereon, Till then it is imperative for 
courts to see that the suit properties, 
over which such conflicting claims are 
projected, are not only preserved but are 
kept without being wasted or without 
any prejudice, being caused to any one 


of the parties to the litigation by any. 


overt or covert act on the part of the 
other party to it, It is only to create a 
harmony and not to ferment disharmony 
_that the intendment of Order 40, Rule 1 
C. P., C. should be perpetrated, If the 
primary intention is to keep such har- 
mony between the parties, then it would 
be necessary to disturb the possession of 
one of the parties to the suit over the 
suit properties and vest such possession 
in an independent body so as to safe- 
guard the interest of all parties concern- 
ed. In view of the admitted controversy 
as detailed by us in the earlier portion 
of our order, we are unable fo agree 
with Paul J, that this is not a case in 
which the appellant was only pleading 
her case to achieve her ends, But she 
was trying to impress on the Court that 
the properties should be preserved 
during the pendency of the suit, so that 
the rights of the contending parties may 
be finally adjudicated upon on merits and 
thereafter possession is secured by the 
party declared to be so entitled to it. 
We, .therefore, feel that it is just and 
“convenient that the suit properties 
should be with a third party receiver 
nominated by the trial Court. and -he 
shall be.:the: receiver in charge. of -the 
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suit properties, He shall, of course, take 
directions from the trial Court for the 
purpose of manging the properties and 
for doing such of the things as are ne- 
cessary for the preservation of the same 
for the benefit of all concerned, The ap- 
peal is allowed and the order of the Sub- 
Judge restored, 

5. As the controversy is between the 
widow and the step-brother’s son and 
grandson of Muthuswami, and as_ it 
ought to be settled as early as possible, 
we are of the view that the trial Court 
should give preference to this suit, For 
this purpose, the trial court shall list 
the suit immediately after the summer 
vacation, to wit, in June 1979 and there- 
after take it up from day to day and 
complete the trial, . : 

6. The appeal is allowed and thera 
will be no order as to costs, 

Appeal allowed, 


-t 


AIR 1980 MADRAS 1065 
GOKULAKRISHNAN AND 
VARADARAJAN, JJ. 

A K, A CT. V. CT. Meenakshi- 
sundaram Chettiar, Petitioner v. A, K. A, 
CT, V. CT, Venkatachalam Chettiar, Re- 
spondent, 

C, M. P. No, 11929 of 1978, D/- 22-10- 
1978,* 

(A) Civil P. C. (1908), S. 151 and O. ô, 
R. 17 — Amendment of pleadings — Re- 
sort cannot be had to S., 151 if a case is 
not covered by specific provisions made 
in O. 6, R. 17. AIR 1964 SC 993; AIR 
1965 SC 1144, Foll. (Para 12) 


(B) Civil P. C. (1908), O. 6, R. 17 — 
Amendment of plaint, when can be al- 
lowed — Delay — Materiality. 


The trial court, while dismissing the 
suit for accounts, held that the valuation 
and court-fee paid were correct by re- 
jecting defendant’s contention that suit 
was under-valued, In appeal against dis- 
missal of suit, the defendant-respondent 
argued on question of correctness of trial 
court’s finding about court-fee, Subse- 
quently, the appellant filed present peti- 
tion before High Court for amendment 
of plaint by omitting words “and nothing 
more” occurring in one para, the words 
“and pay the plaintiff the amounts that 
are still with him (defendant)” occurring 
in another para and the words “much 
more will be due” occurring in some 
other para. Held: The petitoner is no 


"In Appeal No. 408 of 1972 reported in 
(1979) 1 Mad LJ 398. } 
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doubt not seeking by amendment to put 
forward a new or inconsistent cause of 
action and there is no case of depriving 
the respondent, by amendment, of any 
right which might have aecrued to him 
under law of limitation. But he has to 
satisfy requirements of Order 6, Rule 1Y 
before he could be allowed to make 


amendment in plaint, ATR 1962 SC 527 


and AIR 1964 SC 993, Relied on. 
(Para 18) 


The petitioner has not given any ex- 
planation for making the statements in 
the plaint which are now sought to be 
omitted, or how the amendments are 
necessary for the purpose of determin- 
ing the real questions in controversy be- 
tween the parties. The petitioner wilt 
not be ‘entitled to have the plaint 
amended merely alleging that the 
amendment will not cause any, prejudice 
to the respondent or the revenue, It is 
clear that the amendment has been 
prayed for only to make it appear that 
the court-fee already paid on the relief 
claimed is sufficient without at the same 
time giving-up any portion of the relief 
claimed in the plaint. In these circum- 
stances in view of observations in AIR 
1938 Mad 887, it is not open for the peti- 
tioner to have the amendments made in 
the plaint. (Para 19) 


The proposed amendments do not real- 
ty help the petitioner, for the plaint, in 
the main, would be the same even after 
amendments are made. The amendment 
does not really help petitioner and is ım- 
necessary. (Para 20) 


The written statement contending that 
the suit is not properly valued and pro- 
per court-fee has not been paid, had 
been filed in June, 1970. The petition for 
amendment had been filed only in No- 
vember, 1978 after appellant’s arguments 
in appeal had been concluded in the ap- 
peal. There is considerable delay in fil- 
ing the petition though the petition could 
not. be dismissed on that ground alone. 


(Para 21} 
Cases Referred : Chronological Paras 
AIR 1978 SC 484 18 


(1965) 2 SCR 186: AIR 1965 SC 1144 12 
(1964) 5 SCR 946: AIR 1964 SC 993 11, 18 
1962 Supp (1) SCR 450: AIR 1962 SC 527: 

1963 All LJ 169 10, 12, 18 
1958 SCR 1021: AIR 1958 SC 245 16 


(1955) 2 Mad LJ 408: AIR 1955 Mad 682 
15 
AIR 1953 SC 431 14 


(1938) 2 Mad LJ 557: AIR 1938 Mad 887: 

ILR (1938) Mad 1031 (FB) 45, 17, 19 
AIR 1933 Mad 338 13 
AIR 1929 PC 147 13 
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(1915) 28 Mad LJ 118: AIR 1815 Mad 948 
FB . 15 
(1912) 24 Mad LJ 233 (FB) _ 15 


R. Kesava Ayengar for M/s. D. Peter 
Francis and B. G. Umakanthan, for Pe- 
titioner; M. R. Narayanaswami and K, 
Subramanian, for Respondent. 

VARADARAJAN, J.:— This petition 
under Order 6, Rule 17 read with Sec- 
tion 151 of the Code of Civil Procedure 
is by the Appellant for amendment of the 
plaint by omitting the words (1) “and 
nothing more” occurring in para 8, (2) 
“and pay the Plaintiff the amounts that 
are still with him less the amounts al- 
ready paid” occurring in para 9 and (3) 
“much more will be due” occurring in 
para 12 of the plaint. 


2. The petitioner’s suit before the Sub 
Court, Devakottai was for directing the 
respondent-defendant to render account 
of all the transactions made by the de- 
fendant as the plaintiff's agent from 
22-1-1965 and also for all the amounts 
received by the Defendant on the plain- 
tiffs behalf as his agent including the 
amount received from one Alagappa and 
to pay the petitioner whatever may be 
found to be due to him. According to the 
plaint the plaintiff, the defendant and 
their two brothers Alagappa and Anna- 
malai were partners of A. K. A. CT. V, 
Firm carrying on business at Kuala- 
Lumpur each of them having one-fourth 
share. On 22-1-1965 the plaintiff execut- 
ed a general power of attorney at Karai- 
kudi in Tamil Nadu authorising the de- 
fendant to transact all his business, sell 
his properties and receive the sale price 
and other monies etc. The plaintiff and 
the defendant have retired from the part- 
nership of 27-3-1965 leaving other twe 
brothers, Alagappa and Annamalai to 
carry on the business, in consideration 
of Alagappa paying the plaintiff and ths 
defendant $ 6,50,000/- each equivalent 
to Rs. 16,12,000/- at Rs. 248/- per 108 
dollars for taking their shares and all 
the assets in the firm. The defendant 
received from Alagappa as the plaintiffs 
agent a sum of E 6,50,000/- equivalent 
to Rs. 16,12,000/- on or about 13-4-1965 
and remitted to the plaintiffs at Kottai- 
yur four sums, namely Rs. 25,000/- on 
25-10-1965, Rs. 1,30,750/- on 7-2-1966 and 
Rs. 25,311-65 on 7-2-1966 and Rupees 
4,56,340/- on 11-8-1967 aggregating to 
Rs. 6,37,401-65 “and nothing more”. The 
defendant is bound to render an ac- 
count of the monies received from Ala- 
gappa and pay the plaintiff the amounts 
that are still with him “less the amounts 
paid”. 

3. The plaintiff has valued the suit 
for court-fee and jurisdiction tentatively 
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at Rs, 12,000/- under Section 35 (1) of 
the Court-fees Act XIV of 1955 and paid 
a court-fee of Rs. 900-50, and added in 
para 12 of the plaint that much “more 
will be due” and that if on taking ac- 
counts more is found due by the defen- 
dant, he will pay the court-fee on the 
excess found due to him. - 


j 
4. The defendant has contended, 
inter alia, in his written statement that 
the suit is not properly valued and pro- 
per court-fee has not been paid, 


5. The learned Subordinate Judge dis- 
missed the suit with costs on 13-12-1971, 
holding that the plaintiff is not entitled 
to the relief of accounting prayed for. 
One issue 6 relating to valuation and 
court-fee, he had given a finding on 21-1- 
1971 that the valuation and court-fee 
paid are proper, In. that finding he has 
observed :— 


“We cannot expect the plaintiff to 
know what amount the defendant receiv- 
ed on his behalf even though it is ad- 
mitted by the parties that the share of 
the plaintiffs assets in the firm was 
valued at $ 6,50,000/ and taken over 
by his elder brother Alagappa Chettiar, 
In these circumstances the plaintiff has 
filed the suit as one for rendition of 
accounts and valued the same aft 
Rs. 12,000/-. As the plaintiff cannot be 
expected to know the amount received 
by the defendant on his behalf, the frame 
of the suit and its valuation for the pur- 
pose of court-fee and jurisdiction can- 
not be said to be wrong. So I hold that 
the plaint has been properly valued and 
proper court-fee has been paid", 


When arguments in the appeal were ad- 
vanced it was submitted by the learned 
counsel for the respondent by way of 
assisting the Court that though under 
clause (1) of Section 35 of the Court-fees 
Act, 1955 in a suit for accounts fee has 
to be computed on the amount sued for 
as estimated in the plaint and clause (2) 
of that Section lays down that where 
the amount payable to the plaintiff as 
- ascertained in the suit is in excess of the 
amount as estimated in the plaint, no 
decree directing payment of that amount 
as so ascertained shall be passed until 
the difference between the fee actually 
paid and the fee that would have been 
payable had the suit comprised in the 
whole of the amount so ascertained is 
paid, and if the additional fee is not, 
paid within such time as the court may 
fix the decree shall be limited to the 
amount to which the fee paid already 
extends, the estimate must be an honest 
estimate and it must approximate the 
amount alleged to be due, and should 
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not be widely discrepant with the 


: amount alleged in the plaint to be due, 


It was further submitted that though no 
revision has been filed against the find- 
ing of the learned Subordinate Judge on 
the issue relating to court-fee, under 
Section 12 (4) of the Court-fees Act, 
1955, it is lawful for the court hearing 
the appeal, either of its own motion or 
on the application of any of the parties, 
to consider the correctness of any order 
passed by the lower court affecting the 
fee payable on the plaint or in any other 
proceeding in the lower court and deter- 
mine the proper fee payable thereon, On 
facts it was submitted that the allega- 
tion in the plaint is that the defendant, 
as the plaintifi’s agent has received from 
Alagappa a sum of 6,50,000/- dollars 
Equivalent to Rs, 16,12,000/- and has re- 
mitted to the plaintiff only four sums ag- 
‘gregating to Rs. 6,37,401-65/- during the 
period from 25-10-1965 to 11-8-1967 and 
nothing more and therefore according to 
the plaint a sum of Rs, 9 lakhs odd is 
due to the plaintiff, and therefore the 
estimate in the plaint at Rs, 12,000/- is 
not an honest estimate and court-fee 
should be paid on the amount approxi- 
mating the amount alleged to be due, 
On the other hand it was contended on 
behalf of the appellant that the defen- 
dant has no locus standi to question the 
correctness of the trial court’s finding on 
the question of court~fee and that the 
court-fee paid is in accordance with Sec- 
tion 35 (1) of the Court-fees Act, Orders 
were reserved by us on the question of 
court-fee, 


6. Subsequently the petition for 
amendment of the plaint has been filed 
without prejudice to the submissions al- 
ready made on behalf of the plaintiff- 
appellant on the question of valuation, 
In- the petitioner’s affidavit filed in sup- 
port of the petition, it is alleged that the 
object of the defendant is only coerca 
the petitioner to terms by resort to tech- 
nical pleas and dilatory tactics, and if 
is prayed that the petitioner may be per- 
mitted to amend the plaint as stated 
above, It is further stated that the pro- 
posed amendment does not in any man- 
ner change the complexion of the suit 
or the cause of action, that the respon- 
dent will in no way be prejudiced by 
the amendment being allowed, and that 
the amendment will not cause any pre- 
judice even to the Revenue in that tha 
petitioner will be bound to pay the court- 
fee in the trial court on the amount 
which will be ultimately ascertained as 


due to the petitioner from the respon- 
dent-defendant, 
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7. The petition is opposed, It is con- 
Eended in the counter-affidavit of the re- 
spondent that the petition is thoroughly 
facking in bona fides and amounts to 
abuse of the process of the courf and 
intended fo circumvent fhe provisions of 
Jaw contained in the Court+fees Act, 
£955 under the apprehension that this 
Court is likely fo hold that the relief 
has not been properly valued, It is fur- 
Eher contended that even if the amend- 
ment prayed for is allowed, if would be 
clear from the remaining allegations in 
the plaint that the value given in 
para 12 of the plaint is not the correct? 
value and therefore whatever was sub- 
mitted by the respondeni’s counsel in 
the course of his submission on the ques- 
tion of court-fee and valuation will still 
hold good, and that: in any case the peti- 
Eion is belated and liable to be dismissed 
on that ground also, 

8. In the reply affidavit of the peti- 
tioner it is denied that the petition is 
Iacking in bona fides and it is contended 
Ehat the respondent's objection fo the 
valuation is belated and lacking in bona 
fides, If is denied that there is any delay 
in coming forward with the petition for 
amendment of the plaint and it is con- 
fended that the petition has been filed 
at the earliest point of fime and that 
Ehe respondent having understood that 
he has no case on merits, is adopting di- 
Yatory tactics and raising technical pleas 
Fo postpone the decision of the appeal. 

9. This petition has been filed under 
Order 6, Rule 19, read with Section 151 
of the Code of Civil Procedure, Tì is 
contended on behalf of the respondent 
that when Order 6, related fo pleadings 
generally and Rule 17 of that order to 
amendment of pleadings, if is not open 
to the petitioner to apply for amendment 
of the plaint by resorting to Section 151 
of the Code of Civil- Procedure which 
reads z= 

"Nothing in this Code shall be deemed 
fo limit or otherwise affect the inherent 
power of the Court to make such orders 
as may be necessary for the ends of ĵus- 
fice, or to prevent abuse of the process 
of the Court”, 

Order 6, Rule 17 reads :—= 

“The Court may at any stage of the 
proceedings allow either party fo alter 
or amend his pleadings in such manner 
and on such terms as may be just, and 
all such amendments shall be made as 
may. be necessary for the purpose of 
determining the real questions in con- 
troversy between the parties’, | 

10. In support of the contention that 
Section 151 also can be resorted to, re 
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liance was placed by the learned coun- 
se] for the petitioner on the decision of 
the Supreme Court in Manohar Lal 
Chopra v, Hiralal ( (1962) Supp (1) SCR 
450), In that case, the respondent before 
the Supreme Court, applied under Sec- 
tion 151 Code of Civil Procedure to the 
Court at Indore for restraining the ap- 
pellant from continuing the proceedings 
in the suit filed by him in the Court at 
Asansol, He alleged that the appellant 
filed the suit at Asansol in order to put 
him to trouble, heavy expenses and loss 
of time and that he was taking steps for 
the continuance of the suit filed in the 
Court at Asansol, The submission was 
that the Court cannot exercise its in- 
herent powers when there were specifie 
provisions in the Code of Civil Procedure 
for the issue of interim injunction in 
section 94 and Order 39. There was dif- 
ference of opinion between the High 
Courts on the point, One view was that 
a Court cannot issue an order of tempo- 
rary injunction if the circumstances do 
not fall within the provisions of O, 39, 
of the Code of Civil Procedure, The 
other view was that a Court can issue 
a temporary injunction under circum- 
stances which are not covered by O, 39 
of the Code of Civil Procedure, if the 
Court is of opinion that the interests of 
Justice require the issue of the same, The 
Supreme Court held, Shah, J. as he- 
Ehen was dissenting that Section 151 “it- 
self says fhat nothing in the Code shall 
be deemed fo limit or otherwise affect 
Eha inherent powers of The Court ta 
make orders necessary for the ends of 
Justice, In the face of such a clear state- 
ment, it is not possible to hold that the 
provisions of the Code control the in- 
herent powers by limiting it or other- 
wise affecting i% The inherent power 
has no? been conferred upon the Court, 
Tt is a power inherent in the court by 
virtue of its duty to do justice between 
the parties before it", Earlier, in the 
same judgment, thea Court has ob- 
served g= 

"No party has a right to insist on the 
Court’s exercising its jurisdiction and the 
Court exercises ifs inherent jurisdiction 
only when if considers if absolutely ne- 
eessary for the ends of justice to do so 
messo the inherent powers are not in 
any way controlled by the provisions of 
the Code as has been specifically stated 
in Section 151 itself. But these powers 
are not to be exercised, when their exe 
ercise may be in conflict with what was 
expressly provided in the Code or 
against the intentions of the legislature, 
The restriction for practical purposes on 
the exercise of these powers is not be - 
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eause these powers are controlled by the 


provisions of the Code, but because it 


whould be presumed that the procedure 
Epecially provided by the Legislature for 
brders in certain circumstances is dic- 
fated by the interests of justice,” 

Shah, J, in his dissenting judgment 
bbserved :—~ 

“The powers of Courts other than 
Chartered High Courts in the exercise of 
Eheir ordinary original civil jurisdiction 
Eo issue temporary injunctions are de- 
fined by the terms of Section 94 (1) (c) 
and Order 39, Code of Civil Procedure, 
A temporary injunction may issue if it is 
60 prescribed by rules in the Code, The 
provisions relating to the issue of tem- 
porary injunctions are to be found in 
Order 39 Rules I and 2, a temporary 


_ injunction may be issued only in those 


cases which come strictly within those 
rules, and normally the civil courts have 
no power to issue injunctions by trans- 
gressing the limits prescribed by the 
rules,.......the power of the civil courts 
other than Chartered High Courts must 
be found within Section 94 and Order 39, 
Rules 1 and 2 of the Civil Procedure 
Code,” 


11. On the other hand, reliance was 
placed on behalf of the respondent in 


support of the contention that amend- 


ment of pleadings cannot be made un- 
der Sec. 151, if the case does not fall 
within the special provisions of Order 6, 
Rule 17 of the Code of Civil Procedure, 

on the subsequent decisions of the Su- 
prec Court. The first of those decisions 
is Arjun Singh v. Mohindra Kumar, 
((1964) 5 SCR 946), There, it has 
been observed :— 


“It is common ground that the inhe 
rent power of the Court cannot override 
the express provisions of law. In other 
words, if there are specific provisions of 
the Code dealing with a particular topie 
and they expressly or by necessary im~ 
plication exhaust the scope of the po- 
wers of the Court or the jurisdiction 
that may be exercised in relation to a 
matter, the inherent power of the Court 
cannot be invoked in order to cut across 
the powers conferred by the Code, The 
prohibition contained in the Code need 
not be express but may be implied or 


be implicit from the very nature of the. 


provisions that it makes for covering the 
contingencies to which if retates......... if 
Ehis..provision has been made for every 
contingency, it stands to reason that 
there is no scope for the invocation of 
the inherent powers of the Court to 
make an order necessary for the ends of 
justice” : ; 
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12. In the second decidoj Ramkaran- 
das Radhavallabh v, Bhagwandas Dwar- 
kadas ({1985) 2 SCR 186), it has been ob- 
served :—— 


“It has been observed by this Court 
in Manohar Lal v, Harilal ((1962 Supp 


'(1) SCR 450) ‘the inherent powers are to 


be exercised by the Court in very ex- 
ceptional circumstances, for which the 
Code lays down no procedure’. This is 
a well recognised principle, “Rule 4 of 
Order 37 expressly gives power to a 
Court to set aside a decree passed un- 
der the provisions of that Order, Express 
provision is thus made for setting aside 
a decree passed under Order 37 and 
hence if a case does not come within the 
provisions of that rule, there is no scope 
to resort to Section 151 for setting aside 
such a decree, We, therefore, agree 
with the High Court that the appellate 
bench of the Court of Small Causes was 
in error in setting aside the ex parte 
decree in exercise of powers under Sec- 
tion 151,” 


It would appear from the aforesaid later 
decisions of the Supreme Court that the 
dissenting view of Shah, J., as ‘he then 
was, expressed in Manohar Lal v, Hari~ 
lal referred to above, has come to be 
accepted by the Supreme Court. There- 
fore, it is not possible to agree with the 
learned counsel for the petitioner that 
resort can be had to Section 151 of th 
Code if a case is not covered by Order 6 
Rule 17 of the Code for amendment of 
the plaint, We agree with the learned 
counsel for the respondent and hold that 
resort cannot be had to Sec, 151 whe 
the case is not covered by the specifi 
provisions made in Order 6, Rule 17 o 
the Code for amendment of the plead- 
ings, Rule 17 is in Order 6 dealing wit 
pleadings generally, 


13. Learned counsel for the petitioner 
invited our attention to some decisions 
which are more relevant to the question 
of the court-fee payable on the relief 
claimed in the plaint rather than to the 
question of amendment prayed for in. 
this petition. In In re Venkatanandam 
(AIR 1933 Mad 330) decided by a Divi- 
sion Bench of this Court, presided over 
by Ramesam and Mockett, JJ. the suit 
was filed for dissolution of partnership, 
settlement of accounts and recovery of 
such amounts as may be due to the 
plaintiffs. The plaintiffs valued the suit 












‘under Section 7 (iv) (f) of the Court Fees 


Act, 1870 at Rs. 7500/-, A decree was 
passed directing defendants 3 to 5 to pay 
certain sums of money with interest at 
6 per cent per annum from ist April, 


1924, In the memorandum of appeal filed. 
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by defendants 3 to 5 the valuation was 
at Rs. 12,770/- and odd and the Court-fee 
payable was said to be Rs. 847/- and odd 
but a court-fee of only Rs. 447/- and odd 
was actually paid on the ground that the 
appellants did not have enough money 
and the idea was to pay the deficit court 
fee afterwards. In the affidavit filed on 
behalf of the appellants, it was stated 
that the valuation was made at Ru- 
pees 12,770/- and odd according to the 
old practice. The office did not return 
the memorandum of grounds for supply- 
ing the deficit court-fee, Subsequently, 
the appellants put in a petition to re- 
vise the valuation in such a way that 
the court-fee paid would be adequate 
until the hearing of the appeal, namely 
at Rs. 5,500/-, The learned Judges have 
observed :— : 


“If the only valuation which Is possi- 
ble for the appeal is Rs. 12,700/- then of 
course, he cannot do this. But it is con- 
tended on the footing of the Privy Coun- 
cil decision in Faizullah Khan v, Maula- 
dad Khan (AIR 1929 PC 14%) that even 
in an appeal relating to the accounts of 
a partnership a tentative valuation can 
be given by the appellant under Sec. 7 
(v) (f), Court-fees Act. In that case, the 
plaintiff filed a suit on a valuation of 
Rs. 3,000/-, but the first court gave a 
decree against him for Rs. 19,991. The 
plaintiff filed an appeal in which he paid 
court-fees on the said sum of Rs. 19,991. 
But in the memorandum of appeal, he 
prayed that the decree against him 
should not only to be vacated but that 
he should also get a decree for 
Rs. 3,000/-. The Privy Council held that 
the amount actually paid is good enough 
for covering both the reliefs. In the 
judgment, Lord Shaw said :— 


“Their Lordships find no reason for 
treating that payment either as upon as 
under value or a split value. Their Lord- 
ships think, with respect to the Judicial 
Commissioner, that it was a mistake to 
treat the payment of Rs, 975/- as a fee 
made only on the amount of the decree 
passed against the appellants. That 
amount, as already stated, may not be 
only in full but largely in excess of the 
true sum of relief at which a sound 
valuation could in the present circum- 
stances be said to reach and it covered 
the appeal as a whole, including that 
sum on the one hand and a much smal- 
ler figure of Rs. 3,000/- on the other.” 


The view apparently, taken by their 
Lordships is that the appellant can pay 
court-fee on a notional valuation as in 
the first Court. Even if some of the sums 
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in respect of which he was appealing ara 
definite amounts, the actual Court-fea 
he pays should be supposed to cover any 
actual sums decreed and any uncertain 
sums in respect of which relief is 
sought....... i 


Acording to the view .of the Privy 
Council the appellant whether plaintiff 
or defendant, can give some valuation 
and one cannot complain that the amounf 
in the memorandum is not the proper 
amount, the reason being that in suits 
for accounts it is impossible to say af 
the outset what exact amount the plain- 
tiff will recover, and they apply this 
principle to appeals also.” 


It was argued on behalf of the petitioner 
by the learned counsel that this decision 
would show that the petitioner can give 
any valuation in the plaint and one can- 
not complain that the amount is not a 
proper amount. A similar argument ad= 
vanced on the question of the sufficiency 
of the court-fee paid, would be consider- 
ed separately in the order to be made on 
the question of court-fee, 


14. The next decision relied upon by 
the learned counsel for the petitioner is 
of the Supreme Court in Ganesh Pra- 
sad v. Narendra Nath (AIR 1953 SC 431), 
In that case, it was argued that after the 
Subordinate Judge passed the decree in 
favour of the appellants, the respondent 
filed the appeal before the High Courl 
without the necessary court-fees stamp, 
On the appellants’ objection, the matter 
was discussed before the Registrar who 
held that ad valorem court-fee must ba 
paid on the appeal. The prayer in the 
memorandum of appeal as it stood then 
was. “The appeal be allowed and the 
plaintiffs’ suit be dismissed with costs 
throughout.” In view of that order of 
the Registrar, the respondents prayed 
for amendment of their prayer by ad- 
ding the following words “except deli- 
very of possession of schedules K, Kha, 
Ga, except lot No. 7 of the properties 
mentioned in the plaint. The Division 
Bench of the High Court permitted the 
amendment of the appellants’ risk. The 
matter came thereafter again before the 
Registrar who while doubting the pru- 
dence of the respondents in making the 
amendment, held that as the appeal 
memo stood, court-fee was properly paid 
on the footing that the decree under ap- 
peal was only a declaratory decree, 
When the appeal came up for hearing 
the question of maintainability was ar- 
gued as a preliminary objection and the 
High Court upheld the objection, buł 
allowed the respondents (appellants be- 
fore the High Court) to delete the 
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amendment made and gave them time to 
pay the requisite court-fee. The- argu- 
ment advanced ‘before the Supreme 
Court that the order of the High 
Court was wrong particularly because it 
took away the valuable right of the ap- 
pellants to plead the bar of limitation 
if the appeal was treated as filed on the 
day the requisite court-fee was paid in 
the High Court, was repelled by the 
learned Judges. The Supreme Court has 
observed :— : 

“The contention therefore that by al- 
lowing the amendment, the High Court 
took away the present appellants’ valu- 
able right to plead the bar of limitation 
cannot be accepted. It was a matter of 
discretion for the High Court and the 
materials put before us indicate no rea- 
son to hold that the discretion was ex- 
ercised so as to violate any recognised 
principles of law or that by granting 
leave to amend any gross injustice has 
been done. As pointed out by the High 
Court, the payment of court-fees is mat- 
ter primarily between the Government 
and the present respondents and that 
was the whole fight in respect of this 
contention.” 


On the basis of this decision, it was con- 
tended on behalf of the petitioner- 
plaintiff that the question of valuation 
of the relief and the sufficiency of the 
court-fee paid could not be questioned. 
Such an argument advanced on the ques- 
tion of the sufficiency of the court-fee 
already paid would be considered in the 
order to be passed about the court-fee. 


15. The third decision brought to our 
Notice by the learned counsel for the pe- 
titioner is of a Bench of this Court con- 
sisting of Rajagopalan and Balakrishna 
Iyer, JJ. in Sathappa Chettiar v. Rama- 
nathan Chettiar ((1955) 2 Mad LJ 408). 
In that suit which was for partition and 
accounting the plaintiff valued the 
suit for purposes of jurisdiction ak 
Rs. 15,00,000/- and the relief of account- 
ing at Rs. 10,000/- and paid court-fee 
under Art. 17-B of Schedule II, Court- 
fees Act, 1870, without separately valu- 
ing the claim to a half share in the pro- 
perties. The High Court decided on 28- 
4-1954, that court-fee should be paid on 
the memorandum of appeal, not under 
Article 17-B, Schedule I, but under Sec- 
tion 7 (iv) (b) and directed the plaintiff 
to value the relief claimed in the memo- 
randum of appeal on that basis. The 
plaintiff thereupon valued the relief he 
claimed in the properties at Rs. 50,000/-. 
when objection was taken to the valu- 
ation, he filed’ a petition to amend the 
plaint by substituting the figure Ru- 
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pees 50,000/- for the figure Rs. 15,00,000/- 
as the valuation for purposes of jurisdic- 
tion. The learned Judges were of the 
opinion that the amendment should not 
be allowed. They observed: 


“In Ramayya v. Ramaswami (1912) 24 
Mad LJ 233, a Full Bench of this Court 
laid down that the Court could not re- 
ject the valuation made by the plaintiff 
in a suit under Section 7 (iv) even if 
such valuation was proved to be not 
bona fide but an arbitrary valuation. 
These principles were reaffirmed by two 
other Full Benches in Arunachalam 
Chetty v. Rangaswamy Pillai ((1915) 28 
Mad LJ 118) and Narayana v. Periappan 
((1938) 2 Mad LJ 557). In Narayana v. 
Periappan (ILR (1938) Mad 1031) (FB) 
the learned Chief Justice laid down at 
page 1039 :— 


“In our opinion the scheme of the Act 

in this respect is to allow a plaintiff to 
value his relief at the figure he chooses, 
but it does not allow him to change that 
valuation. He is allowed to value for 
the purpose of the litigation and when 
he had done so his valuation governs the 
forum of trial and of appeal. There is 
no objection to an appellant abandoning 
on appeal a portion of the relief claimed 
in the lower Court or saying that he 
does not claim relief beyond the figure 
corresponding to the value of the stamp, 
but unless he does this we are of opinion 
that he is bound by the valuation fixed 
by himself at the commencement of the 
litigation......... Whether he could have in 
the circumstances of the case furnished 
an arbitrary valuation for the purpose 
of court~-fee wholly unrelated to the 
itemised valuation he gave for purposes 
of jurisdiction with reference to the real 
value of the properties, does not really 
arise for consideration.........Since as we 
have already pointed out, the valuation 
for the purpose of court-fee payable on 
the memorandum of appeal in such a 
case as this could not differ from the 
valuation of the plaint for the purpose 
of court-fee, we have to hold that the 
plaintiff should value the relief that falls 
in this case under Section 7 (iv) (b) of 
the Court-fees Act at Rs. 15 lakhs.” 
In this view, the learned Judges held 
under Section 12 (2) of the Court-fees 
Act, 1870, that deficit court-fee comput- 
ed under Section 7 (iv) (b) of the Court- 
fees Act on the valuation of Rs. 15 lakhs 
furnished by the plaintiff himself should 
be paid by the date specified by them, 


16. But the Supreme Court has taken 
a different view in the matter, when it 
came up before them in Sathappa Chet- 
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tiar v. Ramanathan Chettiar (1958 SCR 
1021). There it has been observed t~ 


‘The question which still remains fo 
be considered is whether the Division 
Bench was justified in directing the ap- 
pellant to pay court-fees both on the 
plaint and on the memorandum of ap- 
peal on the basis of the valuation for 
Rs. 15,00,000/-. In our opinion, the ap- 
pellant is justified in contending thag 
this order is erroneous in law, Section 7, 
sub-section (iv) (b) deals with suits ‘fo 
enforce the right fo share in any pro- 


perty on the ground that it is joint fa- . 


- mily property and the amount of fees 
payable on plaints in such suifs is “ac- 
cording to the amount at which the re- 
lief sought is valued in the plaint or 
memorandum of appeal’, Section 7 fur- 
ther provides that in alf suits falling un- 
der Section Y (iv) the plaintiff shall 
state the amount of which the value of 


the relief is sought, If the scheme laid . 


down for the computation of fees pay- 
able in suits covered by the several sub- 
sections of Section 7 is considered, it 
would be clear that, in respect of suits 
_ falling under sub-section (iv), a depar- 
ture has been made and liberty has been 
given to the plaintiff to value his claim 
for the purposes of court~fees,,......cccess 
TRE In other words, so far as suits fal- 
ling under Section 7, sub-section (iv) of 
the Act are concerned, Section 8 of the 
Suits Valuation Act provides that the 
value as determinable for the computa- 
tion of court-fees and the value for the 
purposes of jurisdiction shall be the 
same, There can be little doubt that the 
effect of the provisions of Section 8 is 
to make the value for the purpose of 
jurisdiction dependent upon the value as 
determinable for computation of court- 
fees and that is natural enough, The 
computation of court-fees in suits falling 
under Section 7 (iv) of the Act depends 
upon the valuation that the plaintiff 
makes in respect of his claim, Once the 
plaintiff exercises his option and values 
his claim for the purpose of court-fees, 
that determines the value for jurisdic- 
tion, The value for court-fees and the 
value for jurisdiction must no doubt be 
the same in such cases; but it is the 
value for court-fees stated by the plain- 
tiff that is of primary importance. It is 
from this value that the value for juris- 
diction must be- determined...... Grann AS 
we have already indicated Section 8 of 
~ the Suits Valuation Act postulates that 


the plaintiff should first value his claim’ 


for the purpose of court-fee and -it pro- 
“vides for. ‘the. determination of the value 


for ‘jurisdiction on the basis. of such — 
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claim, In our opinion, therefore, tha 


learned Judges of the Madras High - 


Court were in error in holding that tha 
valuation for Jurisdiction showed in tha 


plaint should be taken to be the valua- ` 


tion for the payment of court-fees on 


the plaint as well as the memorandum 


of appeal, In view, of their prior deci- 
sions that the present case fell under 
Section ¥ (iv) (b), they should have al- 
lowed the appellant to amend his valu- 
ation for the payment of court-fees not 
only on the memorandum of appeal bul 
also on the plaint,” 


I7. The plaintiff in the aforesaid suit 
had not separately valued the claim for 
his half share in the property. Subse- 
quently, he valued the relief in respect 
of the properties at Rs, 50,000/-, The 
question for consideration was whether 
in such circumstances, the plaintiff was 
entitled to have the plaint amended by 
mentioning the relief claimed to a half 
share of the properties for the first time 
as Rs, 50,000/- and whether in view of 
Sec, 8 of the Suits Valuation Act, that 
value should not be deemed to be the 
value for the purpose of jurisdiction, 
and the plaintiff was bound to treat his 
original value for purposes of jurisdic- 
tion at Rs, 15 lakhs as the valuation for 
purposes of court-fee also, The facts 
are not similar in the present case. Whal 
is relevant to be noted for the purpose 
of the present case is, what has been 
Jaid down by the learned Chief Justice 
at page 1039 in Narayana v, Pariappan 
(TLR (1938) Mad 1031 (FB)), viz, 


“the scheme of the Act in this respect 
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is to allow a plaintiff to value his relief. 


at the figure he chooses, but it does no 
allow him to change that valuation. He 
is allowed to value for the purpose of 
the litigation and when he has done so 
his valuation governs the forum of trial 
and of appeal, There is no objection to 
an appellant abandoning on appeal a 
portion of the relief claimed in tha 
lower court or saying that he does nof 
claim relief beyond the figure corres- 
ponding to the value of the stamp, bu 
unless he does this we are of opinion 
that he is bound by the valuation fixed 
by himself at the commencement of tha 
litigation...... “ae 


The petitioner-plaintiff in the presenf 
case has valued the relief at a particular 
amount and he does not seek to give up 
or abandon any portion of the relief 
claimed by him and he cannot therefore 
be allowed to make any amendment in 
the plaint, the effect whereof may be to 
reduce his liability to pay court-fee on 
the: relief already ‘claimed in the- plaing 


1986 


without © ‘abandoning any part of: his 
claim, 

18. Learned counsel for the petitioner: 
lastly relied upon the following observa- 
tion of Beg, C.J., and Desai, J,, in 
Ganesh Trading Co, v, Moji Ram (AIR 
1978 SC 484)s 

“Procedural law is intended fo facili- 
fate and not to obstruct the course of 
substantive justice, Provisions relating 
to pleadings in civil cases are meant to 
give to each side intimation of the case 
of the other so that it may be met, fo 
enable Courts to determine what is 
really in issue between parties, and to 
prevent deviations from the course which 
litigation on PE eae causes of action 
must take.... 


It is true ‘that if a plaintiff seeks to 
alter the cause of action itself and 
to introduce indirectly, through an 
amendment of his pleadings, an entirely 
new or inconsistent cause of action, 
amounting virtually to the substitution 
of a new plaint or a new cause of action 
in place of what was originally there, 
the Court will refuse to permit if if 


amounts to depriving the party agains? . 


which a suit is pending of any right 
which may have accrued in its favour 
due to lapse of time......... d 


The petitioner-plaintiff in the present . 


case is, no doubt, not seeking. by the 
amendment to put forward a new or in- 
consistent cause of action and there is no 
case of depriving the respondent-defen- 
dant by the amendment of any righ? 


which might have accrued to him un-. 


der the law of limitation, But the pefi- 
tioner has to satisfy the requirements of 
Order 6, Rule 17 of the Code of Civil 
Procedure before he could be allowed to 
make the amendmenf in the plaint hav- 
ing regard to the aforesaid decisions of 
the Supreme Court in Manohar Lal 
Chopra v. Hiralal (1962 Supp (1) SCR 
450) and Arjun ae v. Mohindra Bu 
mar (1964-5 SCR 946). 


19. In the affidavit filed in support of 
the petition for amendmenf, the. peti- 
tioner after referring to what has hap- 
pened in the trial court regarding the 
question of the sufficiency of court-fee 
paid on the plaint and what was sub- 
mitted before us on the question of the 
court-fee. during the hearing of the ap- 
peal and after setting ouf amendments 
prayed for, the petitioner. has stated . that 
the proposed amendments do not in any 
manner change the complexion of the 


suit or the cause. of, action, that the re-- 


spondent will not. in any way. be preju- 
1980, Mad:/8. NM. G K 


‘u Meenakshisundaram Chettiar v; :Venkatachalam Chettiar .; 


-6,50,000 dollas: 


. Mad. 113.. 


diced by the amendments being allowed, 
that the amendments. would not cause 
any prejudice fo the revenue as the pe- 
titioner will be bound to pay the court 
fee in the trial court on the amount that 
may ultimately be ascertained as due to 
him from the respondent and that the 
petitioner may, therefore, be permitted 
to amend the plaint as prayed for, The 
petitioner has not given any explanation 
for making the statements in the plaint 
which are. now sought to be omitted, or 
how the amendments are necessary for 
the purpose of determining the real 
questions in controversy between the 
parties, The petitioner will not be en- 
titled to have plaint amended merely 
alleging that the amendment will not 
cause any prejudice to the respondent 
or the revenue, Tt is clear that the 
amendment has been prayed for only to 
make it appear that the court-fee al- 
ready paid on the relief claimed is suffi- 
cient without at the same time giving 
up any portion of the relief claimed in 
the plaint, In these circumstances, in 
view of the aforesaid observation of the 
learned Chief Justice in Narayana v. 
Periappan (ILR (1938) Mad 1031) at 
page 1039 extracted above, it is not open 
for the petitioner fo have the amend- 
ments made in the plaint, 


20. The proposed amendmenfs do not 
really help the petitioner, for the plaint, 
in the main, would be the same even 
after the amendments are made, Accord- 
ing to para 5 of the plaint, the general 
power of attorney given to the respon- 
dent on 22-1-1965 is to transact all the 
petitioner’s business, sell the petitioner’s 
porperties and receive the sale proceeds 
and other monies etc, According to 
para 6 of the plainf, the petitioner re- 
tired from the partnership leaving his 
own fourth share in the partnership in- 
cluding all its assets to be taken by 
Alagappa in consideration of Alagappa 

paying him 6,50,000 dollars equivalent to 
Rs. 16,12,000/-, According to para 7 of 
the plaint, the respondent, as the peti- 
tioner’s agent, received the said 6,50,000 
dollars from Alagappa on or about 13-4- 
1965, According to para 8 of the plaint, 
the respondent remitted to the pe- 
fitioner_only four sums aggregating 


fo Rs, 6,37,401-65 thereafter between the 


dates 25-10-1965 and 11-8-1967, It would 
appear from what the _ petitioner . has 
stated. in his affidavit filed in supvort of 
this amended petition .that the power 
of attorney is now sought to be confined 
or restricted to only the said sum of 
This. is clear from 
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para 3 of the affidavit where it is stated 
thus :— 


“The respondent as my agent and on 
my behalf received on or about 13-4-65 
from Alagappa 6,50,000 dollars. It is in 
relation to the said transaction of agency 
that I filed a suit against the respondent 
as my agent to render accounts.” 


The petitioner cannot be said to have 
any doubt about the quantum of money 
due to him from the respondent, It is 
Rs. 16,12,000/- less the four sums aggre- 
gating to Rs. 6,37,401.65 paid to him by 
the respondent, This is clear from the 
aforesaid allegations made in the plaint 
and affidavit filed in support of the pe- 
tition for amendment. Therefore we 
agree with the learned counsel for the re- 
spondent that the amendment does not 
really help the petitioner and is un- 
necessary. 

21. The petitioner has contended in 
his reply affidavit that there is no delay 
in coming forward with the petition for 
amendment and that it has been filed at 
the earliest point of time. The written 
statement, where it has been contended 
inter alia that the suit is not properly 
valued and proper court fee has not 
been paid, had been filed in June, 1970. 
The petition for amendment has been 
filed only in November, 1978 after Ap- 
pellant’s arguments were concluded in 
the appeal. There can, therefore, be no 
doubt that there is considerable delay in 
coming forward with the petition though 
the petition could not be dismissed on 
that ground alone, 


99. For the reasons stated above, we 
are of the opinion that the petitioner is 
not entitled to have the amendments 
prayed for made in the plaint and we 
dismiss the petition with costs, Advo- 


cate’s fee Rs. 100/-, 
Petition dismissed, 
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BALASUBRAMANYAN, J. 

Abdul Rahiman Rowther, Appellant v, 
Komalathammal, Respondent, 

A. A. A. O. Nos. 203 and 204 of 1974, 
D/- 26-7-1978. 

Civil P. C. (1968), Ss. 21, 47 — Ex 
parte mortgage decree — Execution pro- 
ceedings — Objection regarding territo- 
rial jurisdiction —- Waiver of. AIR 1927 
Mad 627 held no longer good law m view 
of AIR 1962 SC 199. 

Waiver may be either express or im- 
-plied. An implied waiver can be gather- 


JW/KW/F297/79/AS/LGC 


v. Komalathammal 


A.LR, 


ed by the conduct of the person who is 
stated to waive a particular right of his, 


Where the only objection of the judg- 
ment debtor was that the properties 
which were the subject matter of the 
suit mortgages were outside the terri- 
torial jurisdiction of the court and hav- 
ing taken this objection the judgment 
debtor remained. ex parte both at the 
stage of the preliminary decree and at 
the stage of the final decree in the suit, 
the judgment-debtor must be deemed to 
have waived whatever objection to ter- 
ritorial jurisdiction he might have put 
forward in his written statement which 
he filed in answer to the suit claim. AIR 
1962 SC 199, Rel. on. AIR 1927 Mad 627 
held no longer good law in view of AIR 
1962 SC 199. (Para 7) 


Cases Referred : Chronological Paras 
AIR 1962 SC 199 5 
AIR 1927 Mad 627 3 

Krishnan, for Appellant) K, Sarva- 
bhauman, for Respondent, 


JUDGMENT :— These two appeals 
have been filed by the judgment-debtor 
under a decree, They arise out of appli- 
cations filed by him under Section 47 
C. P. G, to declare that the ex parte 
decrees obtained against him by the 
decree-holder were null and void for 
want of the territorial jurisdiction of the 
court which passed the ex parte decrees, 
These applications of the judgment- 
debtor were dismissed. The appeals 
against the dismissal of the applications 
also shared a similar fate, The learned 
Subordinate Judge passed a common 
judgment in the .two appeals holding 
that the judgment-debtor was not en- 
titled in the execution proceedings to 
raise a question of want of territorial 
jurisdiction in the court which passed 
the decree, 


‘2. Mr. Krishnan, learned counsel ap- 
pearing for the judgment-debtor in these 
appeals, submits that the suits against 
his client were on mortgages of immov- 
able properties situate outside the terri- 
torial jurisdiction of the court in which 
the suits were filed. He further submits 
that in both the suits preliminary and 
final decrees for sale were passed by the 
District Munsif of Tiruvaiyaru as though 
he had territorial jurisdiction over the 
subject matter which he in fact did not 
possess. The learned counsel pointed out 
that the judgment-debtor had filed writ- 
ten statements in both the suits question- 
ing the territorial jurisdiction of the 
learned District Munsif. The contention 
of the learned counsel is that notwith- 
standing that the suits were tried and 
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decided ex parte against the judgment- 
debtor, that would not prevent him from 
applying under Section 47 C. P, C. for 
a declaration that the decrees were void 
and unexeécutable since they were passed 
by a court not possessing the requisite 
jurisdiction. 

3. Learned counsel cited in support 
an old ruling of a Division Bench of this 
court reported in Satrucherla Sivakanda 
Raju v. Rajah of Jeypore, AIR 1927 Mad 
627. That was a case of a decree in a 
mortgage suit for sale in which the 
mortgagor defendant sought to raise the 
question of want of territorial jurisdic- 
tion in the trial court at the stage of 
execution of the mortgage decree. The 
mortgagor’s particular contention was 
that the final decree was passed by a 
court which did not possess the requisite 
jurisdiction. It would appear that in that 
case, between the date of the prelimi- 
nary decree and the date of the final 
decree in the mortgage suit, the local 
area in which the property was situate 
was taken away from the jurisdiction of 
the Sub Court in which the suit was 
filed.. Objection having been taken 
against execution on the score that the 
court which passed the decree had no 
jurisdiction to do so, the question before 
the court was whether the judgment- 
debtor, by his conduct, had waived his 
right to object to the jurisdiction before 
the passing of the final decree. The 
learned Judges,- Wallace and Jackson, JJ. 
who decided the case, held that even 
where there was a waiver of a right to 
object to jurisdiction before the trial 
court, that would not bar a party from 
raising the question in execution pro- 
ceedings. In that view, the learned 
Judges held that the. sale of the mort- 
gaged property in execution of the 
decree was without jurisdiction and set 
aside the sale on the ground that the 
final decree itself was passed by a oT 
without jurisdiction. 


4, This decision was apparently cited 
by Mr. Krishnan because the ground on 


which the two courts below had reject- 


ed the judgment-debtor’s objection -in 
the present case was that he must be 
deemed. to have’ waived his objections to 
jurisdiction when he remained ex parte 
both at the stage of the -preliminary 
decree and at the stage of the final 
decree. 

5. While ‘the decision cited by the 
learned counsel is apposite for the pre- 
sent purpose, I am of the view that it 
is ‘no longer good law in view of the 
clear enunciation of the legal position 
bv the Supreme Court in a case revort- 


- Abdul Rahiman Rowther v: Komalathammal 


Mad. 115 


ed in Hiralal Patni v, Sri Kalinath AIR 
1962 SC 199. The point which arose in 
the case -before the Supreme Court was 
whether the judgment-debtor under a 
decree passed by the High Court of 
Bombay could apply for a declaration 
that it was null and void on the score 
that, in‘ the first place, the High Court 
had no jurisdiction to entertain and try 
and determine the suit. It appeared from 
the fact in that case that the suit was 
entertained by the High Court after it 
gave leave to sue on the score that a 
part only of the cause of action accrued 
within the territorial limits of the juris- 
diction of the Bombay High Court. 
Half way through the suit, the matter 
was referred to an arbitrator and subse- 
quently the award of the arbitrator was 
passed into a decree by the High Court. 
The decree of the High Court was trans- 
ferred for execution to the District Judge, 
Agra. Before the ‘executing Court, the 
judgment-debtor raised the question of 
jurisdiction of the Bombay High Court 
to pass the decree. It was contended be- 
fore Supreme Court that the Bombay 
High Court was not right in granting 
leave to sue to the plaintiff inasmuch as 
no part of the cause of action accrued 
within territorial limits of that High 
Court. The Supreme Court dealt with 
this contention in the following passage— 


_ “Whether the leave obtained had been 
rightly obtained or wrongly obtained is 
not a matter which can be agitated at 
the execution stage. The validity of a 
decree can be challenged in execution 
proceedings only on‘the ground that the 
court which passed the decree was lack- 

ing in inherent jurisdiction | in the sense 
that it could not have seizin of the case 
because the subject matter was wholly 
foreign to its jurisdiction or that the de- 
fendant was dead at the time the suit 
had been instituted or decree passed or 
some such other ground which could 
have the effect of rendering the court 
entirely lacking in jurisdiction in respect 
of. the subject matter of the suit or over 
the parties to. it”, 


6. Proceeding further, the Supreme 
Court distinguished between an objec- 
tion to jurisdiction in the sense that the 
objection goes to the root of the jurisdic- 
tion, on the one hand and an objection 


_ to ‘jurisdiction which is based purely 


on the territorial distribution of the 
business of administration of justice as 
between different Courts, The court ob- 
served — 


“It is well settled that the objection as 
fo lacal iurisdiction of a court daac nat 
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tion to the competence of a court to try 
a case, Competence of a court to try a 
case goes to the very root of the ĵuris- 
diction, and where it is lacking, .it is a 
case of inherent lack of jurisdiction, On 
the other hand, an objection as to local 
jurisdiction of a court can be waived 
and this principle has been given a statu- 
tory recognition by enactments like Sec- 
tion 21 Civil. Procedure Code”, 


On the facts of the particular case be- 
fore them, the Supreme Court held that 
when the defendant agreed to resolve 


the question in controversy in that suit. 


by a reference to arbitration, he must 
be deemed to have waived his objection 
as to territorial jurisdiction of the Bom- 
bay High Court, In the circumstances, 
the Supreme Court held that the defen- 


dant was estopped from challenging the 


furisdiction of the Bombay High Court 
to entertain the suit af any subsequent 
stage. On this basis, the Supreme Court 
held that the judgment-debtor was not 
entitled to object to the execution being 
levied on the basis of the judgment of 
the Bombay High Court, 


7. In my view, this authoritative pro-. 
nouncement of the Supreme Court mak- 
ing a distinction between an objection: 
as to inherent lack of jurisdiction, on. 
the one hand, and a mere objection to 
the territorial jurisdiction of the court 
on the other, is germane to the present. 
ease, The only objection of the judg- 
ment-debtor, in the present case, is that 
the properties which were the subject 
matter of the suit mortgages were 
outside the territoria] jurisdiction 
of the learned District Munsif 
of Thiruvayaru. This 
not an objection which goes to 
the .competence of the court. In any 
ease, even this objection must be’ deemed 
to have been waived by the judgment 
debtor, Waiver may be either express 
or implied, An implied waiver can be 
gathered by the conduct of the person 
who is stated to waive a particular right 
of his, In this case by his masterly in- 
action both at the stage of the preliminary 
decree and at the stage of the final 
decree in the suit, the judgment-debtor 
must be deemed to have waived what- 
ever objection to territorial jurisdiction 
he might have put forward in his writ- 
ten statement which he filed in answer 
to the suit claim. 


8. In these circumstances, I must 
reject the contention of learned counsel 
for the judgment-debtor. ‘The appeals 
ara dismisséd and the orders of both the 


"s+ Abdul Kader v, Chinnaswamy Padayachi- °°’ 
stand on the same footing as an objec- 


certainly is 


S ARR- 
lower courts are confirmed, However, 


' there will be no order as to costs, > ` 


Appeals dismissed, 
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l PAUL, J. 

Abdul Kader, Petitioner v, 
swamy Padayachi, Respondent, 

C. M.P, Nos. 9821 and 9822 of 1978 in 
S, A. S R, No, 64744 of 1978, D- 3-8- 
1979, - 

(A) Civil P.C. (1908), Ss. 151, 152, 
153, O. 6, R. 17 — Application in proceed- 
ings under the Land Acquisition Act for 
amending the name of party — Application 
made after filing the appeal but before 
the appeal was registered ~~ Inherent 
powers — Scope of. 


X filed an appeal as “Sheik Abdul 
Kader”, and before the appeal was re- 
gistered, applied for amending his name 
into “Abdul Kader” in tha causa title of 
the appeal and for similar amendments 
in all the proceedings in the lower 
Courts, on the ground of mistake, He. 
had signed his name as “Abdul Kader” 
in some of the vakalats, but his name 
had ‘been stated by mistake as “Sheik 
Abdul Kader” in the various proceedings 
including the judgment and decrees of 
the lower Courts, 


‘Held O. 6 R 12% applies only to 
pleadings and. not to proceedings under 
the Land Acquisition Act, But Section 151 
is wide enough to provide for such 
amendments, (Para 8) 


Sections 151, 152 and 153 and O., 6, 
R..17 do not apply in respect of proceed- 
ings not pending before the Court, But 
they would apply where the proceeding 
has been filed, though the same was not 
yet registered. o ~ (Para 10) 

(B) Civil P. C. (1908), Sections 151, 
152, 153 ~ Scope of, 

The inherent powers are intended for 
exceptional cases and are not intended 


Chinna- 


‘fo enable Courts to ignore the provisions 


of law which govern procedure: nor 
could all the inherent powers of a Court 
be used in order fo relieve a party from 
the consequences of his own mistake or 
to enable him fo evade the law of limita- 
tion. The Code has reserved to every 
Court under Section 151 the inherent 
power to make such orders as should be 
made ex debito justitiae, and every court 
should have in view the shortening of 
litigation preventing duplication of pro- 
ceedings, and saving the parties from the 
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harassment and expenses, Where a purely 
clerical error is brought to the notice 
of a High Court when it is seized of the 
matter as a Court of appeal, it can cor- 
rect the error, and extensive powers of 
amendment may be exercised under Sec- 
tions 151 and 153, The provisions of Sec- 
tion 152 give power to the Court not 
only to correct clerical or arithmetical 
mistakes jin judgment, decrees or orders 
but also errors arising therein from any 
accidental slip or omission and such cor- 
rection may be done at any time by the 
Court, even without an application by 
any of the parties, The Court’s powers 
of amendment are not restricted to er- 
rors that have crept in the judgment or 
decree but extend to errors that have 
crept in plaint, decree, sale certificate 
etc. Where a property was wrongly de- 
scribed in a plaint in a mortgage suit 
and the mistake is repeated in the pre- 
liminary and final decrees, without being 
noticed either by the parties or by the 
Court, the Court has ample powers to 
amend the piaint, decrees and the judg- 
ment and correct the mistake, . Under 
Section 153, the Court has extensive 
powers to. correcf mistakes in applica- 
tions or plaints, ATR 1922 PC 249 and 
AIR 1921 All 321, Rel. on. (Para 8) 


Cases Referred: Chronological Paras 
(1969) 1 SCWR 758: AIR 1969 SC 1267 11 
(1941) 2 Mad LJ 452; AIR 1941 Mad 


‘940 8 
AIR 1921 All 321:19 All LJ 549 9 
(1921) ILR 48 Cal 832; AIR 1922 ee 
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R. Murugesan, for Petitionen K, 
Raghunathan, for Respondent, 


ORDER :~ C, M. P, No, 9821 of 1978, 
is a petition under Section 151 to Sec- 
tion 153 C, P, C, and O, 6, R. 17 C, P. Ca 
to amend the cause title in S, A. S, R. 
No. 64744 of 1978, by changing the name 
of the appellant as Abdul Kader instead 
of Sheik Kader and also to amend the 
cause title in the copies of the printed 
orders and of the certified decretal order 
made in O., P, No 152 of 1974 on` 
the file of the Sub-Court, Chidam- 
baram in respect of the second claim- 
ant therein, by changing the name 
Sheik Kader into Abdul Kader and also 
to amend the cause title in the 
copies ọf the printed judgments and of 
the certified copy of the decree in A, S, 
No. 227 of 1976, on the file of the Dis- 
trict Court, Cuddalore, by making a simi- 
lar change therein and to direct the Sub 
Court and the District Court to likewise 
amend the cause title in the respective 
copies of the judgments and of the copies 
of the decretal order and decree kept in- 
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their respective records and to pass 
such further. or other orders as the Court 
may.deem fit in the facts and circum- 
stances of the case, 


2. The petitioner herein who has filed 
S, A. S, R, No, 64744 of 1978 and who had 
preferred previously the appeal A. S, 
No, 227 of 1976, on the file of the Dist, 
Court of South Arcot at Cuddalore, 
wants the aforesaid amendments on tha 
ground that his name is Abdul Kader 
but by some mistake his name has been 
given as Sheik Kader in all the proceéd- 
ings starting from the proceeding which 
resulted out of a reference made to the 
Sub Court, Chidambaram under Sec, 31 
of the Land Acquisition Act by the spe- 
cial Tahsildar, Land Acquisition, Five 
Year Plan Scheme, Cuddalore, 


3. The petitioner and the respondent 
Chinnaswami Padayachi both claimed to 
be owners of 1 acre and 16 cents Punja 
out of R. S. No, 81/28 in Ramanatham 
village, Vridhachalam taluk, South Arcot, 
which land was acquired by the Govern- 
ment. The petitioner’s claim for the 
amount of compensation was however 
negatived by the Sub Court in O, P, 
No. 152 of 1974 and by the District Court 
on appeal in A S No, 227 of 1976 and the 
petitioner has filed S,A,S,R. No, 64744 
of 1978 against those judgments and 
decrees, The special Tahsildar, Land 
Acquisition who made a reference under 
Section 31 of the Land Acquisition Act 
has noted the name of the second claim- 
ant as Sheik Kader, son of Mustafa 
Sahib, The first claimant was the re- 
spondent, The petitioner contends thal 
it is by a mistake on the part of the 
Special Tahsildar that he, the second 
claimant, has been named as Sheik 
Kader instead of Abdul Kader, and as a 
result of it in all the records relating to 
the proceedings before the Sub Court, 
and the District Court his mare has 
been wrongly’ stated as Sheik Kader in- 
stead of Abdul Kader. 


4.. The respondent Chinnaswaml 
Padayachi who was the first claimant in 
the proceedings which arose out of a ref- 
erence under Section 31 of the Land 
Acquisition Act, has apparently opposed 
this petition firstly on the ground that 
such a petition as this is not maintainable 
at. all for this court has no jurisdiction 
either under O, 6, Rule 17, C, P, C. or 
under Sections 152 and 153 C, P.C. to 
allow the amendment prayed for; and 
secondly on the ground that the second 
claimant in the proceedings before the 
Sub Court, arising out of the reference 
was one: Sheik Kader who claimed to ve 
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‘the owner of the property and even at 
that stage the said Sheik Kader did not 


contend that his real name was Abdul 
Kader and after the disposal of O. P, 
No. 152 of 1974 the second claimant 
therein filed A. S. No, 227 of 1976 be- 
fore the District Court as Sheik Kader 
and his narne as such in all the appeal 
papers and had also filed I. A. Nos. 482 
and 483 of 1975 before the District Court, 
for excusing the delay in filing the 
appeal and for stay of operation of the 
order of the learned Subordinate Judge, 
in O. P. No. 152 of 1974, respectively 
signing himself as Sheik Kader in the 
_ affidavits and all these would clearly 
show that the petitioner before this court 
viz, Sheik Kader who figured in the pro- 
ceedings before the Sub Court and the 
appellate Court are different persons and 
as such the amendments sought for could 
not be allowed. Thirdly, the learned 
counsel for the respondent contended 
that if a mistake had occurred in the 
proceedings before the Sub ‘Court and the 
District Court, the petitioner should go 
before those Courts for seeking the neces- 
sary amendments and since before this 
Court there is no appeal actually pend- 
ing this Court cannot either under §, 151 
or under Section 152 or Section 153 
allow the amendments, 


5. No doubt, in the proceedings before 
the Sub Court, and before the District 
Court, the second claimant in the O. P. 
had described himself only as Sheik 
Kader for he was so described in the 
reference made by the Special Tahsildar. 
It should however’ be noted that the 
certified copy of the vakalat filed in O. P. 
152 of 1974 in the Sub Court of Chidam- 
baram, the second claimant -signed as 
Abdul Kader; likewise in the vakalat filed 
by him in A.S. No, 227 of 1976 before 
the District Court, also he has signed as 
Abdul Kader. Though in the vakalat 
filed in O. P. No. 152 of 1974, in the Sub 
` Court, the second claimant’s name is 
mentioned in the cause . title as Sheik 
Kader, the second claimant has signed 
his name as Abdul Kader, “But in the 
vakalat filed before the District Court in 
A.S. No. 227 of 1976, the second claimant 
has given his name as Sheik Kader alias 
Abdul Kader and has signed it as Abdul 
Kader. In yet another vakalat filed 
in the O. P. he has signed his name 
only as Abdul Kader. It is also not 
disputed that the father of the second 
claimant in the Land Acquisition pro- 
ceedings is one Mustafa Sahib. It was 
on the basis of a sale deed, a copy of 
which is Ex B. 1 executed in favour of 
Mustafa Sahib by one Chellamal that the 
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second claimant claimed to be éntitled to 
the compensation amount as he was the 
son of the said Mustafa Sahib. It is not 
the respondent’s case, that there is ona 
Sheik Kader, son of Mustafa Sahib who 
is the second claimant therein and that 
Sheik Kader, son of Mustafa is not the 
petitioner herein, It is perfectly obvious 
that it is only by a mistake that tha 
Special Tahsildar has given the name of 
the second claimant in the land acquisi-~ 
tion proceedings as Sheik Kader. This 
was overlooked in the proceedings be- 
for the Sub Court and no attempt was 
made to correct that mistake by the peti- 
tioner or his counsel and even when an 
appeal was filed in the cause title the se- 
cond claimant’s name was given as Sheik 
Kader alias Abdul Kader and again no 
attempt was made to correct the mistakes 
in the records with regard to the name 
of the second claimant though in the 
vakalat both before the Sub-Court and 
the District Court “the second claimant 
has signed as Abdul Kader. It is only 
while filing the memorandum of second 
appeal before this court that the peti- 
tioner has given the second  claimant’s 
(the appellant’s) name as Abdul Kader 
and then fearing that in view of the 
fact that the name of the second claim- 
ant has been throughout given in the 
earlier proceedings only as Sheik Kader, 
he corrected the name of the appellant 
in the second appeal as Sheik Kader and 
has come forward with this petition to 


make necessary corrections.in all the 
proceedings, 
6. Of course, if without making 


those corrections he. files a second appeal 
as Abdul Kader, there will be (sic) 
in respect of that appeal and further if 
the name of the second claimant is not 
corrected in all the proceedings, if he 
succeeds in this second appeal, he woutd 
have difficulty in getting the compensa- 
tion amount for again the question will 
arise whether he is the person who was 
named as the second claimant in the 
Land acquisition proceedings and realis- 
ing the difficulties he has come forward 
with this petition. 


7. Order 6 Rule 17 C. P. C. relates to 
the amendment of pleadings and it au- 
thorises a court at any stage of the pro- 
ceedings to allow either party to alter 
or amend his pleadings. Section 151 
€. P. C. deals with the inherent- powers 
of the Court making such orders as may 
be necessary for the ends of justice or 
preventing abuse of the process of the 
court. Section 152 relates to the correc- 
tion of clerical or arithmetical mistakes 
in judgments, decrees or orders or errors 
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arising therein from any accidental slip 
or omission. Sec. 153 relates to powers 
of the court to amend any defect or error 
in any proceeding in a suit at any time. 
The learned counsel for the respondent 
however contends that since the matter 
is not pending before this Court in view 
of the fact that the memorandum of 
appeal filed into this court has not been 
registered as an appeal this court cannot, 
mvoking any of the aforesaid provisions, 
allow the amendments prayed for. No 
doubt, the memorandum of appeal filed 
into this court has not been registered as an 
appeal in view of the difficulty which I 
have already mentioned and it is to get 
over that difficulty that this petition has 
been filed. The question is whether in 
those circumstances, this court would 
have jurisdiction to allow the amend- 
ments prayed for, 


8. Order 6, R. 17 relates only to the 
amendment of pleadings. Such an 
amendment can be made even before 
the appellate court when it is not of such 
a character as to be objectionable either 
as changing the subject matter of the 
suit or as being otherwise unfair. In this 
matter, there was no pleading to be 
amended, for the proceedings are under 
the Land Acquisition Act. Section 151 
C. P. C. however, in my view, is wide 
enough to provide for such amendment, 
as have been prayed for. In fact, it has 
been held that even the inherent powers 
of the court are not limited to Secs. 151 
and 152. Dealing with the powers of the 
court under Section 546 of the Code of 
1882, Woodroffe J. observed as follows — 


“Court has an inherent power ex 
debito justitiae to consolidate, postpone, 
pending the decision of a selected action 
and to advance the hearing of suits; to 
stay on the ground of convenience cross- 
suits; to ascertain whether proper 
parties are before it; to enquire whe- 
ther the plaintiff is entitled to sue as an 
adult; to entertain application of a 
third person to be made a party, to add 
a party, to allow defence in forma 
pauperis ete,” 


Of course, the inherent powers are in- 
tended for exceptional cases and are not 
intended to enable courts to ignore the 
iprovisions of law which govern proce- 
dure; nor could all the inherent powers 
lof a court be used in order to relieve a 
party from the consequences of his own 
mistake or to enable him to evade the 
law of limitation. The Code has reserv- 
ed to every court under Section 151 the 
inherent power to make such orders as 
should be made ex debito justitiae, and 
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every court should have in view, the 
shortening of litigation preventing 
duplication of proceedings, and saving 
the parties from harassment and ex- 
penses. Where a purely clerical error is 
brought to the notice of a High Court 
when it is seized of the matter as court 
of appeal, it can correct the error, and 
extensive powers of amendment may be 
exercised under Sections 151 and 153. 
The provisions of Section 152 give power 
to the court not only to correct clerical 
or arithmetical mistakes in judgment, 
decrees or orders but also errors arising 
therein from any accidental slip or omis- 
Sion and such correction may be done at 
any time by the court, even without an 
application by any of the parties (vide 
(1941) 2 Mad LJ 452). The court’s powers 
of amendment are not restricted to errors 
that have crept in the judgment or de- 
cree but extend to errors that have 
crept in plaint, decree, sale certificate etc. 
Where a property was wrongly describ- 
ed in a plaint in mortgage suit and the 
mistake is repeated in the preliminary and 
final decrees, without being noticed 
either by the parties or by the court, 
the court has ample powers to amend 
the plaint, decrees and the judgment 
and correct the mistakes. Under Sec- 
tion 153, the court has extensive powers 
to correct mistakes in applications or 
plaints and it was held that where in a 
suit on a mortgage the name of the vil- 
lage in which the mortgaged property 
was situated was misdescribed and thej- 
mistake is discovered on appeal it is the 
duty of the appellate court to allow an 
amendment of the plaint and thus rectify 
a clerical mistake, 


Lord Buckmaster observed in (1921) 
ILR 48 Cal 832, as follows :— 


“All rules of court are nothing but 
provisions intended to secure the proper 
administrations of justice; and it is 
therefore, essential that they should be 
made to serve and be subordinate to that 
purpose so that full powers of amend- 
ment must be enjoyed and should always 
be liberally exercised, but nonetheless 
no power has yet been given to enable 
one distinct cause of action to be substi- 
tuted for another; nor to change by 
means of amendment the subject matter 
of the suit”, 

9. Again it has been observed in AIR 
1921 All 321, that the courts do not sit 
as disciplinary bodies to punish parties 
for inept procedure when their right is 
clear and no misunderstanding, surprise 
or prejudice can occur to the other side. 

10. Of course, it has to be noted that 
these sections do not give power to a 
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court to pass an order in respect of ‘a 
suit which is not pending before it, Buf 
then, in this case, an appeal has been 
filed before this court and remains to be 
registered as an appeal and before it 
could be so registered, the mistake con- 
cerned has to be corrected, 


11. In Jai Jai Ram Manoharlal v, Na- 
tional: Building Material Supply Gurgaon 


(1969) 1 SC -WR 758, it has been held that 


the ordinary rule is to granf all 
amendments and. disallowing an 
amendment is an exception and 
courts should always allow an 


amendment where any loss to the 
opposing party can be compensated for 
by costs. In that case also, there was a 
misdescription in the plaint with regard 
to the plaintiffs, The Supreme Court 
held that there is no rule that unless in 
an application for amendment of plaint 
it is expressly averred that the error, 
omission or misdescription is due fo a 
bona fide mistake, the.court has no power 
to grant leave to amend the plaint and 
the power to grant amendment of the 
pleadings is intended to serve the -ends 
of justice and is not governed by any 
such narrow or technical limitations, 


12. In the case now before me it is 
patent that it is by mistake that the name 
of the second claimant in the Land 
Acquisition proceedings was given as 
Sheik Kader in reference by the Special 
Tahsildar for “Land Acquisition and thaf 
mistake continued even though the peti- 
tioner has been signing himself as Abdul 
Kader in the vakalats which he filed in 
the proceedings before the Sub Court 
and in the appellate court, In these cir- 
cumstances, I am of the view that these 
amendment sought for should be allow- 
ed. Hence C, M, P. No, 9821 of 1978, is 
allowed, 


13. C, M, P. No, 9822 of 1978, is for 
a direction to the Sub Court of Chidam- 
baram fo refain. with if the compensa- 
tion amount deposited in O, P, No. 152 
of 1974, on its file; and an interim direc- 
tion was given to that effect by me on 
6-10-1978.- Till the second appeal is -re- 
gistered as an appeal and brought. for 
orders for admission that direction will 


continue, 
Petition allowed, 
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VENUGOPAL, J, 

A R. Ramanatha Iyer, 
Kondiah Naidu, Respondenf, 


C. R. P, No, 1995 of 1976, D/- 24-4- 
1979, 


(A) Madras City Tenants Protection 
Act (3 of 1922), Section 9 — Application 
under — Withdrawal of == Could be 
withdrawn by the tenant, 


section 9 (1) (a) (i) of the Madras City 
Tenants Protection Act provides that 
when the landlord files a suit for eject- 
ment of the tenant under Section 41 of 
the Presidency Small Cause Courts Act, 
the tenant may file an application for 
order of court directing the landlord to 
sell the land for a price to be fixed by 
the Court, Under Section 9 (1) (b) the 
Court shall decide the minimum extent 
of the land which may be necessary for 
the convenient enjoyment of the tenant 
and fix the price, The court should then 
order the tenant to deposit the amount 
in court in one or more instalments with- 
in the prescribed time. On payment of 
the amount by the tenant, the Court 
under Section 9 (3) shall pass an order 
directing the conveyance by the landlord 
to the tenant of the extent of the land 
for which the price was fixed, In tha 
present case, the stage contemplated 
under Section 9 (3) has not been reached, 
The court has not ordered conveyance 
of the land from the landlord and the 
ejectment proceedings are still pending, 
There is no bar for the respondent to 
withdraw his application filed under 
Section 9 of the City Tenants Protection 
Act offering to purchase the land for a 
price fixed by the Court, AIR 1968 SC 
111 Foll, (Para 6) 


(B) Madras City Tenants Protection 
Act (3 of 1922), Section 9 (2) — Applica- > 
tion under — Withdrawal of — Refund 
of deposit == Whether possible, 


Section 9 (2) provides that in default 
of payment by the tenant of any instal- 
ments fixed by the Court under Sec- 
tion 9 (1) for the purchase of the land, 
the Court shall dismiss the application 
filed by the tenant under sub-sec. (1) 
and order repayment of the amount -to 
the tenant, When the section provides 
refund of the amount paid by the tenant 
even in a case where the tenant defaults 
in the payment of instalments fixed by 
the Court, there could: be no reason why 
payment should be refused. when the 


Petitioner Ws 


-Tenant has eomplied with the orders of 
' Court and has paid = the : a 
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If refund. could- be. ordered when there 
is default, there would be no rhyme or 
reason to refuse refund to the tenant 
when he had complied with the orders 
of the Court and paid the amount in full, 
so long’ as.there is no statutory bar for 
withdrawal of the application filed dy 
the tenant under Section 9 and so long 
as the Court has not ordered conveyance 
of the land by the landlord to the ten- 
ant, there could be no prohibition for the 
tenant to withdraw the application and 
claim refund of the amount deposited 
in Court, (Para 8) 
Cases Referred: Chronological Paras 
AIR 1968 SC 111 l 6 

S. Subramania Iyer, for Petitioner; 
K. Yamunan, for Respondent. 

ORDER :— The Civil Revision Peti- 


tion is filed against the order 
dated 5-3-1976 in M. P. No, 2240 
of 1975 by IV Judge, Court of 


Small Causes, Madras, The petitioner, 
respondent in the lower court, is the 
land owner, the respondent, who is the 
petitioner before the lower court, is the 
tenant; The petitioner filed under Sec- 
tion 41 of the Presidency Small Cause 
Courts Act, ejectment suit No. 111 əf 
1968, on the file of the Court of Small 
Causes, Madras, The respondent filed 
M., P, No, 3165 of 1968, under Section 9 
of the Madras City Tenants Protection 
Act, claiming protection under the said 
Act and offering to purchase the land in 
his occupation at a price to be fixed by 
the court. The court fixed the value of 
the land in occupation of the respondent 
at Rs, 1380, and directed him to pay the 
amount in thirty monthly instalments 
commencing from February 1972, The 
respondent paid the entire sum of Ru- 
pees 2731. In the meanwhile, the entire 
area of which the suit land forms part 
has been declared to be slum area un- 
der Section 3 of the Tamil Nadu Slum 
Areas (Improvement and Clearance) Acf?, 
1971, (hereinafter to be referred to as 
Act 11 of 1971). The petitioner was also 
served with a notice under Section 11 
of the said Act. Thereafter the respon- 
dent filed an application for withdrawal 
of his application filed under Section 9 
of the City Tenants: Protection Act, and 
also sought permission of the court to 
withdraw the sum of Rs. :2731 deposited 
by him to the credit of the ejectmentf 
suit. On this application, the court held 
that the notification under Tamil Nadu 
Act 11 of 1971 puts an end to the jural 
relationship of the landlord and tenant 
and it is neither possible nor competent 
for the petitioner to sell the land to the 
respondent and ‘sọ long as-the sale deed 
has not been executed . by. the petitioner 
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and the title has not passed fo the re- 
spondent, it is not open to the petitioner 
to lay any claim to the amount in court 
deposit, On these fiindings the Court be- 
low ordered refund of the amount to 
the respondent, Aggrieved against the 
order passed by the lower court, the 
petitioner has come up in revision be- 
fore this court, 


2. It is contended for thie petitioner 
that since the lands have not been ac- 
quired by the Government under Sec- 
tion 17 of Act 11 of 1971, the petitioner's 
right, title and interest in the property 
are merely restricted and regulated un- 
der Section 14 of the said Act and the 
relationship of the landlord and tenant 
does not cease to exist by virtue of the 
notification issued under Section 11. HI 
is further contended that since the ob- 
fect of the Act, as seen from the pre- 
amble, is merely to provide for the im- 
provement and clearance of slums in the 
State of Tamil Nadu and not to: deprive 
the petitioner of his right, title and inte- 
rest in the area declared to be a slum 
clearance area under Section 11, there 
is absolutely no basis for holding that 
the petifioner is not competent to con- 
vey the land in favour of the respondent 
and ordering refund of the amount to 
the respondent, It is also contended that 
the respondent having offered to pur- 
chase the property and deposited the 
amount in pursuance of the court order, 
it is not open to him to withdraw the 
application and claim refund of the 
amount, 


3. It is contended for the respondent 
that so long as the court has not order- 
ed conveyance of the land by the peti- 
tioner to the respondent and the respon- 
dent has not been put in possession of 
the land, it is not open to the respondent 
to withdraw the application filed under 
Section 9 of the City Tenants Protection 
Act; and claim refund of the amount, 


4, The short question for considera- 
tion is whether the respondent can with- 
draw the application filed under Sec, 9 
of the City Tenants Protection Act and 
claim refund of the amount iis ee in 
court,- 


5. When a notification ` is issued un- 


der Section 11 of Act 11 of 1971 declar- 


ing any slum area to be a slum clear- 
ance area the owner of the land may re- 
develop the land in accordance with the 
plans approved by the prescribed autho- 
rity subject to such restrictions and con- 
ditions imposed by the prescribed autho- 
rity (vide Sec, 14 of the Act), Sec. 17 


-of the Act confers on-the Government 
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the power to acquire a slum area, Sec- 
tion 16 of the Act provides for the fram- 
ing of rules to regulate the transfer ro 
the persons who, immediately before the 
declaration of that area to be a slum 
clearance area, were in occupation of 
the lands and buildings in that area, It 
can thus be seen that as a result of the 
notification issued under Section 11, the 
rights of the land owner are merely re- 
stricted and regulated and his right of 
transfer to persons before it was declar- 
ed to be a slum clearance area is go- 
verned by the rules framed under Sec- 
tion 18 of the Act, Both sides are unable 
to throw any light whether rules regu- 
lating transfer have been framed under 
Section 18, One thing appears to be clear 
and that is, there is no prohibition for 
transfer of the land or building by the 
owner even after the area has been de- 
clared to be a slum clearance area. 


6. Section 9 (1) (a) (i) of the Madras 
City Tenants Protection Act provides 
that when the landlord files a suit for 
ejectment of the tenant under Section 41 
of the Presidency Small Cause Courts 
Act, the tenant may file an application 
for order of court directing the landlord 
to sell the land for a price to be fixed 
by the court. Under Sec, 9 (1) (b) the 
court shall decide the minimum extent 
of the land which may be necessary for 
the convenient enjoyment of the tenant 
and fix the price. The court should then 
order the tenant to deposit the amount 
in court in one or more instalments within 
the prescribed time. On payment of the 
amount by the tenant, the court under 
Section 9 (8) shall pass an order direct- 
ing the conveyance by the landlord to 
the tenant of the extent of the land 
for which the price was fixed. In the 
present case, the stage contemplated un- 
der Sec. 9 (3) has not been reached. The 


court has not ordered conveyance of the 


land from the landlord and the eject- 
ment proceedings are still pending. 
There is no bar for the respondent to 
withdraw his application filed under Sec- 
tion 9 of the City Tenants Protection Act 
offering to purchase the land for a price 
fixed by the court. The Supreme Court 
in M/s. Hulasrai v. K. B. Bass and Co,, 
AIR 1968 SC 111 has held that Order 23, 
Rule 1 C, P, C. gives an unqualified 
right to a plaintiff to withdraw from a 
suit and there is no provision in the 
C. P. C. which requires the court to re- 
fuse permission to withdraw the suit in 
such circumstances and to compel the 
plaintiff to proceed with the case. Dif- 
ferent considerations will arise only 
where set-off has been claimed or a 
counter-claim has been made. Since the 
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petition under Section 9 is filed by the 
tenant in an ejectment suit filed against 
him, Order 23, Rule 1 will apply to the 
petition under Section 9 (1) of the Mad- 
ras City Tenants Protection Act, As 
there is no possibility of any set off or 
counter claim -in the proceedings initiat- 
ed under Section 9 of the Madras City 
Tenants Protection Act, it follows that 
it is open to the tenant to withdraw the 
petition filed by him under Sec, 9. 


4% The Madras City Tenants Protec- 
fion Act is a beneficial provision intend- 
ed for the protection of the tenant. It 
is always open to the tenant to waive 
the benefit conferred under the Act. In 
that view, the tenant is entitled to with- 
draw the petition filed under Section 9 
of the Madras City Tenants Protection 
Act, especially when the court has not 
directed the conveyance of the land by 
the landlord to the tenant. 


8. The next question is whether the 
respondent is entitled to the refund of 
the amount lying in court deposit. Sec. 9 
(2) of the Madras City Tenants Protec- 
tion Act provides that in default of pay- 
ment by the tenant of any instalments 
fixed by the court under Section 9 (1) 
for the purchase of the land, the court 
shall dismiss the application filed by the 
tenant under sub-section (1) and order 
repayment of the amount to the tenant. 
When the section provides refund of the 
amount paid by the tenant even in a 
ease where the tenant defaults in the 
payment of instalments fixed by the 
court, there is no reason why repayment 
should be refused when the tenant has 
complied with the orders of court and 
has paid all the instalments, If refund 
could be ordered when there is default, 
there is no rhyme or reason to refuse 
refund to the tenant when he has com- 
plied with the orders of the court and 
paid the amount in full, so long as there 
is no statutory bar for withdrawal of the 
application filed by the tenant under 
Section 9, and so long as the court has 
not ordered conveyance of the land by 
the landlord to the tenant, there is no 
prohibition for the tenant to withdraw 
the application and claim refund of the 
amount deposited in court. Learned 
counsel for the petitioner contended that 
Section 9 (2) providing for refund of the 
amount applies only when there is a de- 
fault and not when there is compliance 
with the court’s order regarding pay- 
ment, It is quite incongruous and illogi- 
cal to suggest that the tenant is entitled 
to refund when. he commits default in 
payment of instalments and he is not 
entitled to refund when he has compli- 


1980 | 


ed with court’s order and paid the 
amount in full. The contention of the 
learned counsel fails and is accordingly 
rejected. 

9. Learned counsel for the petitioner 
next. contended that the respondent hav- 
ing filed an application offering to pur- 
chase the property and having deposited 
the amount in court, he is estopped from 
withdrawing his application filed under 
Section 9. The acceptance of the offer 
made by the respondent to purchase the 
land and the amount of price to be paid 
for the land are matters which are regu- 
lated by statute and the principle of es- 
toppel cannot be applied where the re- 
spondent has merely acted under a sta- 
tutory provision. The order of the lower 
court is confirmed and the civil revision 
petition stands dismissed. No costs. 

Petition dismissed, 
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FULL BENCH 
RAMAPRASADA RAO, C. Ja 
RAMANUJAM AND 
VARADARAJAN, JJ. 
A. P. V. Rajendran, Appellant v. S. A, 
Sundararajan and others, Respondents, 
A. A. O. No. 386 of 1975 and 2 and.3 
of 1976, D/- 14-6-1979. 
(A) Civil P. C. (1908), S. 47 and O. 21, 
R. 90 — Scope of S. 47 — It is restricted 
for giving due effect to O. 21, R. 90. 


Notwithstanding the wording of Sec- 
tion 47 which is’ enough to cover all ap- 
plications to set aside sales on the 
ground either of illegality or of irregu- 
larity, its scope has naturally to be re- 
stricted so as to give due effect to O. 21, 
R. 90 C. P. C. Thus, if the sale is sought 


to be set aside on the ground of maite-. 
rial irregularity in publishing and con- 
ducting the sale within the meaning of 


Order 21, Rule 90, then Section 47 can- 
not come into play at all, and the sale 
could be set aside only by . invoking 
Order 21, Rule 90. But if the sale is 
claimed to be.void for certain illegality 
or voidable on ground of material irre- 


gularities not referred to in Order 21, 


Rule 90 then Section 47 has to bevin- 


voked and in such cases O. 21, R. 90. 


C. P. C. cannot come into play at all. 
Case law discussed. (Para 13} 


(B) Civil P. C. (1908), 0. 21, R. 90, 


O. 21, R. 66 and S. 47 — Defect and iv- 


regularity in preparation and settlement 
of sale proclamation — O. 21, R. 90 is 
attracted — Application under S. 47 not 
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maintainable, AIR 1964 Mad 424, (1971) 
1 Mad LJ 474 and AIR 1972 Mad 364, 
Overruled, 


A defect or irregularity in the sale 
proclamation will be an irregularity in 
publishing and conducting the sale and 
that will attract Order 21, R. 90, C. P.C. 
Though the settlement of the sale 
proclamation preceded the publication 
and conduct of the sale, in so far as the 
irregularity in the settlement of sale 
proclamation relates to the essential 
steps to be taken by the court in the 
matter of publishing and conducting the 
sale, it has to be taken as an irregularity 
in the publication itself. ATR 1964 Mad 
424, (1971) 1 Mad LJ 474 and AIR 1972 
Mad 364, Overruled. Case law discussed, 

(Para 19) 


Thus the irregularity and the defects 
found by the trial court will attract only 
Order 21, Rule 90, C. P. C, as the defects 
and irregularity are in the preparation 
and settlement of the sale proclamation, 
and not under Section 47, As the sale in 
this case has been impeached only on 
grounds which attract Order 21, Rule 90, 
the judgment-debtor cannot escape the 
period of limitation by framing his ap- 
plication as one under Section 47. The 
substance of the application must be 
considered in order to determine whe- 
ther the application is one which falls 
under Section 47 or under O. 21, R. 90. 


(Para 20) 
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AIR 1972 Mad 364 11, 16, 19 
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RAMANUSJAM, § J. :-— 
who is the same in all: these appeals, is 
a decree-holder in O, S, No, 328. of 1971 
on the file of the Sub Court, Madurai, 
He obtained a decree in the said suit on 
22-10-1971, Even before the passing of 
the decree he had attached the property 
of the respondent judgment-debtor in 
I. A. No, 597 of 1971 before judgment, The 
Said attachment was made absolute 
on the date of the decree, The 
appellant thereafter filed E, P, 222 of 


1972 for the sale of the attached pro-. 


perty to realise the decree amount, 
5-2-1973 and 17-3-1973, the respondent 
has paid in all a sum of Rs, 6,000. For 
the balance of the decree amount lot 
No. I of the attached property was ac- 
tually sold, on 28-1-1974, for a sum of 
Rs. 40,000, to the decree-holder and the 
second lot was not sold for want of bid- 
ders, The sale of lot No. I was confirm- 
ed by the court on 2-3-1974 and full 
Satisfaction of the decree has also been 
recorded, 


2. Subsequently the appellant filed a 
petition in E, A. 600 of 1974, in B, P. 
222 of. 1972, for setting aside the sale of 
lot No. 1 held on 28-1-1974, under Sec- 
tion 47 C, P. Code on the ground that 
there were several irregularities in the 
settlement of the sale proclamation and 
also in the conduct of the sale, The ir- 
regularities alleged were — (1) that the 
proclamation was not duly drawn up ac- 
cording to law in that a sum of. Ru- 
pees 6,000 paid on two earlier dates on 
5-2-1973 and 17-3-1973, 
given credit to and. that the sale pro- 
clamation had not been properly filled 
up and it contained a number of 'gaps; 
(2) that the sale proclamation did noè 
also contain the date of auction and the 
date when the court had posted the case 
for further hearing after auction; (3) 
that the sale proclamation did not give 
half yearly tax payable for lot No. 1 or 
the revenue assessment for lot No, TI, 
which are quite material to enable the 
intending bidders to know the actual 
value of the two lots; (4) that the re- 
duction of the upset price from Ru- 
pees 80,000 to Rs. 40,000 for lot No. I 
is not proper and (5) that the judgment- 
debtor is an agriculturist entitled to the 
benefits of Act IV of 1938; as amended 
and the decree-holder cannot claim any 


interest prior to 1-3-1962 and, therefore, 


the amount mentioned in the sale pro- 
clamation as being due from the judg- 
ment-debtor is incorrect, l 

$. The said application filed by the 
judgment-debtor under Section 47 C. P. 
Code for setting aside the sale was re- 
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had not been. 


sisted: by the appellant on -various 
grounds, The first and foremost defence 
taken is that an application for setting 
aside the sale under Section 47 C, P, 
Code is not maintainable and that it is 
also barred by limitation, The other de- 
fences are thaf the proclamation was 
drawn up strictly in accordance with 
Jaw, that the sale proclamation was 
drawn up for the amount actually due 
after giving credit to the payment made 
by the judgment-debtor, that there was 
ho irregularity, much less material ir 
regularity, in the matter of either the 
settlement of the sale proclamation or 
in the actual conduct of the sale, and 
that the sale of lot No, 1 is perfectly 
legal and valid and there was no under- 
valuation of that property, 


4 The executing court; after consi- 
dering the matter in detail, . held that 
the sale proclamation did not comply 
with the provisions of Rule 66 ‘of Or- 
der 21 C., P, Code, is that it contained 
lot of blanks that if did not mention the 
Place in the court building where the - 
auction was to take place, that it 
did not mention the exact time 
when the auction would be held, 
that the payments made by the 
judgment-debtor had not been given 
credit to and that it did not. 
mention the tax payable on the proper- 
fies, On the question ‘as to whether the 
fudgment-debtor is an agriculturist, en- 
titled to the benefits of Act IV of 1938, 
as amended, it took the view that he is 
not entitled to these benefits, However, 
in view of its finding that there is mate- 
rial irregularity in settling the sale pro- 
clamation, it set aside the sale, 


5. As against the order in E, A, 600 
of 1974 setting aside the sale, C. M. A.. 
386 of 1975 has been filed before this 
court, Before the executing court the 
decree-holder has filed E; A, No. 661 of 
1974 for restoring an earlier application 
in E., A, 506 of 1974, for delivery of pos- 
session, which had been dismissed on 
24-1-1974. He has also filed an applica- 
tion in E, A, 662 of 1974, for removal of 
obstruction, -- The said two applications 
were dismissed by the executing court 
as having become infructuous, as the. 
court auction sale has been set aside, for 
irregularities in the sale proclamation. 
The orders dismissing E. A. 661 and 662 
of 1974 have been challenged in .C, M. A, 
2 and 3 of 1976 respectively, i 


6. As C, M. A. 2 and 3 of 1976 are 
consequential on the disposal of the main 
C. M. A. 386 of 1975, the said: appeals 
need not be dealt with’ separately. 
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7. Coming to C.-M, A, No, 386: of 
¥975, the main question that has-been 
eanvassed therein before this court is 
whether an application for setting aside 
fhe sale under Section 47, C. P, Code is 
maintainable on the facts and circum- 
stances of this case, The learned counsel 
for the appellant-decree-holder contends 
that the court below has not properly 
understood the relative scope of Sec, 47, 
C, P. C, and Order 21, Rule 90, C. P. 
Code, that the difference in the legal im- 
plication of the provisions contained in 
Section 47 and Order 21, Rule 90 C, P. 
Code has been lost sight of, that though 
the application for setting aside the sale 
is purported to have been filed -under 
Section 47, the averments in the peti- 
tion will attract only Order 21, Rule 90, 
C. P, C„ and that if the application is 
treated as one under Order 21, Rule 90, 
C. P. C., the same is barred by time, 


$. The learned counsel for the re- 
spondent judgment-debtor, however, 
contends that an application under 
O. 21, R. 90, C. P. C, could be filed 
only when there is an irregularity in 
the publication of the sale proclamation 
and in the conduct of the sale and not 
when the irregularity committed is prior 
to the publication of the sale proclama- 
fion and that, therefore, the application 
under Section 47, C, P, Code, is main- 
tainable in this case, as the irregularity 
alleged relates to the preparation and 
settlement of sale proclamation which is 
a stage prior to the publication of the 
sale proclamation, The stand taken by 
the respondent gets support from thé 
following decisions, 


§. In Ramalingam Pillai v, Sankara 
Tyer, AIR 1964 Mad 424 Veeraswami, J, 
as he then was, held that want of notice 
under Order 21, Rule 66, C, P. Code is 
an irregularity preceding the publication 
and conduct of the sale and that there- 
fore, the said irregularity will not bə 
covered by Order 21, Rule 90, C. P. G, 
The relevant observation of the learned 
Judge is as followst— | 

“It is said that the words ‘publishing 
or conducting it will not cover the pro- 
ceedings for settlement of the proclama- 
tion. In one sense, it may.appear that 
material irregularity in publishing a sale 
may take in the first step of settlement 
of a proclamation. This view may also 
appear to. be supported by the fact that 
the whole set of. rules, from Rule 64 to 
Rule 104, is preceded by the heading 
‘sale generally. But, on a clear exami- 
nation, .I am inclined to the view. that 
the words ‘material irregularity or fraud 
in publishing or. conducting it’ cannot. be 
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extended to the material irregularity 
arising out of a breach of the require- 
ment of Rule 66, Separate sets of rules 
are framed under Order XXI ` one set 
relating to settlement of proclamation 
and the other to the manner of publica- 
tion of a proclamation of sale, Neverthe- 
less Rule 90 speaks of material irregu- 
larity or fraud in publishing or conduct- 
ing a sale, The rule, to my mind, will 
not, therefore, cover any irregularity in 
the settlement of proclamation, That I 
find is also the view of a Division Bench 
of this court in Neelu Neithiar v. Su- 
bramania Moothan, 11 Mad LW 59 = 
AIR 1920 Mad 481, The learned Judges 
there held that an objection to an exe- 
cution sale on the ground that before 
the drawing up of the proclamation, the 
notice required to be given under 
O. XXI, Rule 66 (2), C. P. C, was not 
given to some of the judgment-debtors 
was not a matter relating to the publi- 
cation or conduct of the sale within the 
meaning of O, XXI, R, 90. Following 
this view of the scope of Rule 90, I hold, 
disagreeing with the lower appellate 
court, that the remedy of the appellant 
was not under O. XXI, R, 90, C, P, C.” 
As is clear from the above extract, the 
learned Judge has followed a Division 
Bench of this court in Neelu Neithiar v. 
Subramania Moothan AIR 1920 Mad 481, 
wherein an application to set aside an 
execution sale on the ground of absence 
of notice of the settlement of the sale 
proclamation as required by Rule 66, 
O., 21, G FP., C, was held not maintain- 
able under O, 22, Rule 90, In that the 
Bench observed as follows :— 


"There are at least three stages con- 
templated by R, 66. First the settlement 
of the proclamation then its publication 
and lastly the conduct of the sale in 
pursuance of it, The first of these stages 
is not a matter connected with the pub- 
lication or the conduct of the sale. On 
the other hand it is clearly anterior to 
both these processes,” 


The view taken in that case is that the 
ground of complaint relating to violation 
of Rule 66 can only be considered under 
Section 47 and not under Or, 21, Rule 90 
C, P; C, 

10. In Nataraja v. Chandmull Amar- 
chand (1971) 1 Mad LJ 474, another 
Division Bench had also held that Or. 21, 
Rule 90 would apply only where the sale 
was sought to be set aside on the ground 
of material irregularity or fraud in pub- 
lishing or conducting it, that want of 
notice under O, 21, Rule 64 or 66 being 
a stage anterior to the publication of the 
proclamation, of sale under Rule 67 or 
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conducting the sale, if would not fall 

under Order 21, Rule 90, and that, there- 

fore, an application for setting aside the 

sale on the ground of material irregu- 

larity in the settlement of the sale pro- 

` A could be made under Sec, 47 
ore G, 

11. In Gnanabarana Pillai v., Rathi- 
nam Pillai ATR 1972 Mad 364, Veera- 
swami, C. J. as he then was, speaking 
for the Bench had also expressed the 
view that an irregularity alleged in the 
settlement of a sale proclamation will 
not attract Order 21, Rule 90 C. P. C, 
but will attract only Section 47 C. P. C, 
that Section 47 is wider enough to 
cover all irregularities, while Order 21, 
Rule 90 will cover only those irregula- 
rities in the publication and conduct of 
the sale proclamation, and that the ir- 
regularities pointed out before them be- 


ing in the settlement of the proclamation 


which precedes its publication and con- 
duct of the sale will not be covered by 
Order 21, Rule 90. 


12. The Full Bench of this court in 
Rajagopala Aiyar v. Ramanuja Chariar 
(1924) ILR 47 Mad 288 had to consider 


the effect of an omission to issue a no-. 


tice under Order 21, Rule 22 on the sale 
held in execution. The Full Bench took 
the view that the sale held in execution 
without the issue of notice under Or- 
der 21, Rule 22 (2) C. P. C. is a nullity 
and not merely voidable as against the 
person to whom the notice should have 
been given, but was not issued, and that 
it can be set aside under Section 47 of 
the Code. The Full Bench was of the 
view that an application to set aside a 
court sale not only on the ground of ir- 
regularities in the sale, but also on the 
ground that no notice was given of.'the 
application for attachment and sale of 
the property,” falls within Section 47 
C.P.C; In that case an application under 
Order 21, Rule 90 C: P. C. had been filed 
to set aside the sale for want of notice 
under Rule 22 of Order 21 C. P. C. Tt 
was held by the Full Bench that though 
an application has been -made under 
Rule 90 of Order 21, it could be treated 
as one under Section 47 C. P. C., if the 
sale is vitiated by illegality and that the 
period of limitation applicable to such 
an application will be Article 181 of the 
Limitation Act of 1908. 


13. It is true, the above decisions lay 
down that where the court sales are 
challenged as invalid for want of notice 
under Rule 22 or Rule 66 of Order 21 
C. P. CG, or other illegalities, the chal- 
lenge has to be considered only under 
Section 47 and not under O, 21,'R. 90 
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C, P. C, Whether or not that failure to 
give notice is an illegality is a matter, 
which is entirely irrelevant for the pre- 
sent purpose, because it is only certain 
kinds of irregularities that are covered 
by Order 21, Rule 90 C, P. C. and if the 
omission is of any other kind of irregu- 
larity not covered by Order 21, Rule 90 
C. P. C, whether it renders the whole 
sale a nullity or not, it is not brought 
within the wording of that rule, Though 
Section 47 is very wide in its ferms and 
in one sense all questions relating to the 
execution, discharge or satisfaction of 
the decree that arise between the decree 
holder and the judgment-debtor are 
within the purview of that section, 
nevertheless that section ought to be so 
interpreted as not to render redundant 
the other provisions contained in the 
Code, particularly Rules 89, 99 and 91 
of Order 21, and as between the juds- 
ment-debtor and the decree-holder only 
such applications to set aside an auc- 
tion purchase made by the decree-holder 
as do not come within the purview of 
Rules 89, 90 and 91 of Order 21 are 
within the scope of Section 47 of the 
Code. Notwithstanding the wording of 
Section 47 which is enough to cover all 
applications to set aside sales on the 
ground either of illegality or of irregu- 
larity, its scope has naturally to be re- 
stricted so as to give due effect to Or- 
der 21, Rule 90 C. P. C. Thus, if the 
sale is sought to be set aside on the 
ground of material irregularity in pub- 
lishing and conducting the sale withia 
fhe meaning of Order 21, Rule 90, then 
Section 47 cannot come into play at all, 
and the sale could be set aside only by 
invoking Order 21, Rule 90. But if the 
sale is claimed to be void for certain il- 
legality or voidable on ground of mate- 
rial: irregularities not referred to in 
©. 21, Rule 90 then Section 47 has to 
be ‘invoked and in such cases Order 21, 
Rule 90, C., P. C., cannot come into play 
at all, ' 


14. Thus the main question to be còn- 
sidered in this case is whether the defect 
or irregularity in the preparation and 
settlement of sale proclamation is an ir- 
regularity in publishing and conducting 
the sale within the meaning of Order 21, 
Rule 90, C. P. C. even though the appel- 
lant has purported to file an application 
for setting aside the sale under Sec. 47, 
as contended by the learned counsel for 
the appellant. The defects or irregulari- 
ties alleged by the respondent in his ap- 
plication for setting aside the sale re- 
lated. mainly to the drawning up of tha 
sale’ proclamation and they are (1) cer- 
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tain payments made earlier had not been 
given credit to while mentioning the 
amount due; (2) the sale proclamation 
did not contain neither place and the 
date of auction nor did it contain the 
quantum of taxes payable on the pro- 
perty and (3) the upset price for lot 1 
had been improperly reduced. These de- 
fects have been found to exist by the 
lower court and the sale has been set 
aside only on these grounds. In this 
case, the defects found proved relate to 
matters which are to be set out in the 
Sale proclamation and which are cover- 
ed by Rule 66 of Order 21. 


15. The question whether the non- 
compliance with the provisions of R, 66 
of Order 21, will attract Rule 90 of 
O. 21, has come up frequently for judi- 
cial consideration, In Neelu Neithiar v, 
Subramania Moothan AIR 1920 Mad 481, 
a Division Bench held that the ground 
of complaint relating to the violation of 
Rule 66 can only be considered under 
Section 47. Relying on this Bench deci- 
sion, in Ramalingam Pilai v. Sankara 
Iyer AIR 1964 Mad 424, a single Judge 
of this court held that want of notice 
under Order 21, Rule 66, C. P. C. is an 
irregularity preceding the publication 
and conduct of the sale and, therefore, 
the said irregularity will not be covered 
by Order 21, Rule 90, C. P. C. and that 
the words ‘publishing or conducting it’ 
occurring in that rule will not cover the 
proceedings for the preparation and set- 
tlement of the sale proclamation, 


16. In Gnanabarana Pillai v. Rathina 
Pillai, AIR 1972 Mad 364 a Divi- 
sion Bench has also expressed the same 
view and held that an irregularity in 
the settlement of a sale proclamation 
will not attract Order 21, Rule 90 but 
wil] stand attracted only by Section 47, 
C. P. C. The same view has also been 
taken by another Division Bench of this 
court in Nataraja v. Chandmull Amar- 
chand (1971) 1 Mad LJ 474 wherein it 
was held that want of notice under 
Order 21, Rule 64 or 66 would not at- 
tract Order 21, Rule 90, C. P. C., as the 
said irregularity was in the settlement 
of the sale proclamation and not in pub- 
lishing and conducting the sale, 


17. A different view has, however, 


been expressed in Harindra Nath Mu- 


kerjee v. Bhola Nath Sahu, AIR 1937 All 
407 wherein the Allahabad High Court 
held that the omission to specify the 
time and place of sale in the sale pro- 
clamation, which are matters to be spe- 
cified in the sale proclamation under 
O. 21, Rule 66, C. P. C. will constitute 
a material irregularity in the conduct of 
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the sale and that the said irregularity 
would attract Order 21, Rule 90, C. P. C, 
and not Section 47 of the Code. Some- 
what a similar view has also been taken 
by a Division Bench of this court in 
Vasudeva Kavu Patteri v. Mani Naicka, 
ILR (1953) Mad 1143. After discussing 
the case law relating to the failure rto 
observe one or other of the rules con- 
tained in Order 21 of the Code relating 
to sales in execution, the court in that 
case pointed out that the trend of the 
decisions was clearly to establish that 
mere breaches of these rules would not 
render the sale void but they would only 
be material irregularities furnishing a 
ground for taking action under Order 21, 
Rule 90 and observed :— 


“The principle to be deduced from 
these authorities is that breaches of the 
provisions of the Civil Procedure Coda 
relating to execution against immoveable 
properties commencing from their at- 
tachment down to their sale should all 
be dealt with under Order 21, Rule 20 
and not otherwise,” 


The Bench had held that where a sale 
was held on a date different from that 
notified in the sale proclamation, with- 
out an order of adjournment and with- 
out a further sale proclamation, it would 
amount only to an irregularity and not 
an illegality so as to render the sale void 
and that the only remedy open to the 
party aggrieved was to apply for set- 
ting aside under Order 21, Rule 90, C. P. 
Code, 


18. In Jayarama Aiyar v. Vridhagiri 
Aiyar (1921) ILR 44 Mad 35, the procla- 
mation of sale stated that the sale would 
take place at Cuddalore before the Cent- 
ral Nazir. The process server, however, 
announced in the village that the sale 
would be held in the Munsif’s court of 
Villupuram. But the sale was, in fact, 
held before the Central Nazir, Cudda- 
lore, When the validity of the sale was 
challenged, a Division Bench of this 
court held that it amounted to a viola- 
tion of a fundamental condition of the 
sale, namely, the time and place of sale 
and that consequently the sale was a 
nullity and that it was not necessary to 
prove substantial injury as per Rule 90 
of Order 21 C. P. C. The correctness of 
the said decision has, however, been 
doubted by the later Bench of this court 
in Vasudevan Kavu Patteri v. Mani 
Naicka ILR (1953) Mad 1143, as is seen 
from the following observations :— 


“The observations that condition as to 
time and place of the sale are funda- 
mental and their violation would render 
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the sale void ‘rest on the authority of 


Bashrutulla v, Umachurn Dutt (1889) 


ILR 16 Cal 794 and as already mentioned, 
that decision has not been followed in 
later authorities of that court, No refer- 
ence was made fo the decision in Tassa- 
duk Russel Khan v. Ahmed Hussin 
(1894) ILR 21 Cal 66 (PC) and Gagrai- 
mati Toorain v, Akbar Hussain (1907} 


ILR 29 All 196 (PC), There is thus con~ 


siderable ground for dissenting from the 
reasoning on which the decision in Jay- 
rama Ajiyar v, Vridhagiri Aiyar (192I} 
TLR 44 Mad 35 is based,” 

In Macnaughten v. Mahabir Pershad 
Singh (1883) ILR 9 Cal 656 (PC) and 
Baliram Singh v, Narasinghdas (1923) 
45 Mad LJ 403 (PC) the Privy Council 
had held that the failure to state the 
amount of revenue as required by Or- 
der XXI Rule 66 (2) is only a material 
irregularity and that there is no reason 
as to why breaches as regards time and 
place should be held to be anything 
more than material irregularities and in 
so holding the Privy Council observed 
as follows t= 

_ “In the present case the decree-holder 
failed to comply with the full require- 
ments of Section 290 but both on princi- 
ple and authority their Lordships are of 
opinion that the case must be treated as 
the respondents themselves treated it; 
as one of material irregularity fo be re- 
dressed pursuant to the provisions of 
Section 311 and in the application of 
that section it was incumbent on the re- 
spondents to have proved that they sus- 
tained substantial injury by reason of 
such irregularity.” 


In Marudanayagam v. Manickavasakam 
ILR (1945) Mad 601 (PC), the Privy 
Council had to consider the effect of 
failure to observe the provisions of Or- 
der 21, Rule 66 C. P., C, It was found 
by the Privy Council that the particulars 
given in the sale proclamation as to the 
valuation of the property were incorrect 
and that the provisions of Rule 66 (2) 
had not been complied with. The legal 
consequence of such default was stated 
by Sir John Beaumont as follows :— 


“The position therefore is that this 
sale took place at a serious undervalue 
oceasioned by failure on the part of the 
court and of the respondent decree- 
holder, to carry out their obligations un- 
der Rule 66, and there can be no doubt 
that the appellant sustained substantial 
injury thereby. Their Lordships are of 
opinion that the case falls within tha 
. language of Rule 90 and that, however, 
dilatory and unsatisfactory the conduct 


-` òf the appellant may have: been, he was 
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not on the facts found: debarted himself ` 
of the right to have the sale set aside.” 
The above decisions of the Privy Coun- 
cil clearly indicate that any defect in the 
settlement of the prociamation of sala 
will be an irregularity in the publication 
and conduct of the sale so as to attrac# 
Order 21, Rule 90 C P.C 


19. The same view has also been 
taken by the Supreme Court in Dhir- 
endra Nath v, Sudhir Chandra Ghosh, 
(1964) 6 SCR 1001, though the said deci- 
sions of the Privy Council have not been 
specifically referred to therein, In that 
case there was a court sale of property 
in execution of a money decree, At the 
time of the sale the judgment-debtor did 
not object to the valuation, though he 
was served with notice of ‘the execution 
petition, After the sale an application. 
for setting aside the sale on the ground 
of non-compliance of the provisions of 
Section 35 of the Bengal Money Lenders. 
Act was filed under Order 21, Rule 90 
C, P, C. The question arose as to whe- 


.ther the said application is maintainable, 


Section 35 of the Bengal Money Lenders 
Act stated that notwithstanding anything 
contained in any other law for the tima 
being in force, the proclamation of tha 
intended sale of property in execution of 
a decree passed in respect of a loan 
shall specify only so much of the pro- 
perty of the judgment-debtor as tha 
court considers to be saleable af a price 
sufficient to satisfy the decree and that 
the property so specified shall not be 
sold af a price which is less than the 
price specified in such proclamation. THe 
complaint of the judgment-debtor was 
that the provision of Section 35. of tha 
Bengal Money Lenders Act, which is 
mandatory, had not been complied with 
at the time of the proclamation of sale, 
that it is an irregularity in publication 
and conduct of the sale and, that there- 
fore, it has to be set aside under 
Order 21, Rule 90, C, P. C. The execut- 
ing court held that there was no irregu- 
larity or fraud in publishing and con- 
ducting the sale, and that the sale was 
not. vitiated by reason of the infringe- 
ment of the said Section 35. On appeal, 
the High Court held that though there - 
had not been any substantial injury to 
the judgment-debtor the provisions of 
Sec, 35 of the Act were mandatory and, 
therefore, the infringement of the said 
provisions would invalidate the sale, Be+ 
fore the Supreme Court it was contended 
by the court auction purchaser that the 
sale held in violation of Section 35 was 
only irregular and not a nullity and as’ 


‘such, it could be set -aside only’ in tha 


wi 
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manner prescribed in Order 21, Rule 90, 
- €. P. C. and that, in any event, the judg- 


ment-debtor having failed- to attend at 


the drawing up of the sale proclamation ` 


even aiter due notice the sale could not 


be set aside at their instance. The 


Supreme Court held that the non-com- . 
fpliance with the provisions of Sec. 35 ot | 
the Bengal Money Lenders Act is a de- | 


fect or an irregularity in publishing or 
conducting the sale so as to attract O. 21, 


Rule 90 C. P. C. but that the judgment — 


debtor having failed to attend at the 


drawing up of the sale proclamation and ~ 


did not object to the said defect even 
after the receipt of the notice cannot 


maintain such an application for setting © 


aside. The view taken by the Supreme 
Court was that Section 35 of the Bengal 


Money Lenders Act is in effect a statu- 


tory addition to O. XXI, Rule 66, C. P.C., 
that the said section pertains to the field 


of proclamation, that the two conditions ' 
"contemplated by Section 35 are also 
steps to be taken by the executing court 
in the matter of publishing and conduct- | 


ing the sale, and that if the sale was held 


without complying with the said condi- - 
tions, the remedy available to the judg- - 


ment debtor is under O, 21, Rule 90, 
C. P. C. The Supreme Court in that case 
referred to with approval the decision of 
the Division Bench of the Calcutta High 


Court in Manindra Chandra v. Jagadish - 


Chandra (1946) 50 Cal WN 266, which 


dealt with the question whether a sale: 


held in non-compliance with Sec. 35 of 
the Bengal Money Lenders Act could be 
set aside under O. 21, Rule 90 wherein 
the Bench has observed as follows :— _ 


“It (Sec. 35 of the Act) is a provision 
relating to the contents of the sale pro- 
clamation and its effect, to my mind, is 
to amend or supplement O. 21, Rule 66 
{2) (a) which directs the court to specify 
in the sale proclamation ‘the property to 
be sold’, Any objection regarding non- 


compliance with Section 35 in specify-, 


ing the property to be sold is, in my 
view, a defect in the sale proclamation 


within the meaning of the second pro- . 


viso to O. 21, Rule 90, C. P. C.” 


A decision of another Division Bench ot. 
the Calcutta High Court in Maniruddin 


Ahmed v. Umprasanna (1960) 64 Cal 


WN 20 has also been approved. The said’ 


fwo decisions of the Calcutta High Court 


and the decision of the Supreme Court’. 


.which approved the view: taken in the 


said two Calcutta cases, clearly proceed ` 
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jt 


“on the basis that a defect or irregularity 
‘in the sale proclamation will be an irre- 
- gularity in publishing and conducting the 
sale and that will attract O. 21, R, 90, 


C. P. C. In view of the said clear pro- 


. houncement of the Supreme Court, the 


earlier decisions of this court in Rama- 
lingam Pillai v. Sankara Iyer, AIR 1964 
Mad 424, Nataraja v. Chandmull Amar- 
chand (1971) 1 Mad LJ 474 and Gnana- 
baranam Pillai v. Rathina Pillai AIR 
1972 Mad 364, in so far as they hold that 
a defect or irregularity in the sale pro- 
clamation would not fall under Order 21 
Rule 90, C. P. C, as that irregularity pre- 
cedes the stage of publication and the 
conduct of the sale cannot be held to be 
good law. According to the Supreme 
Court, though the settlement of the sale 
proclamation preceded the publication 
and conduct of the sale, in so far as the 
irregularity in the settlement of sale pro- 
clamation relates to the essential steps 
to be taken by the court in the matter of 
publishing and conducting the sale, it 
has to be taken as an irregularity in the 
publication itself, 


20. We have to, therefore, hold in 


. this case that the irregularity and the 


defects found by the trial court will 
attract only Order 21 Rule 90 C. P. C., 
as the defects and irregularity are in 
the preparation and settlement of the 
sale proclamation, and not under S., 47. 
As the sale in this case has been im- 
peached only on grounds which attract 
Order 21, Rule 90, the judgment-debtor 
cannot escape the period of limitation by 


framing his application as one under 


Section 47, The substance of the applica- 
tion must be considered in order to 
determine whether the application is one 
which falls under Section 47 or under 
O. 21, R. 90. Though the judgment-deb- 
tor had filed the application to set aside 
the sale under Section 47, it should be 
treated as an application only ‘under 


O. 21, Rule 90, C. P. C. on the facts of 
the case. In this case, the appellant de- 
_ cree-holder has contended before the 


executing court that an application for 


. setting aside the sale under O. 21, R. 90, 


C. P. C., is barred. This question has 
not been gone into by that court, as’ it 


‘proceeded on the basis that the applica- 


tion for setting aside the sale is one 
under Section 47. Further, the judg- 
ment-debtor has to establish a substan- 
tial injury by reason’ of the alleged ir- 
regularities- . proved in this case. The 
question as to whether the. , judgment 
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debtor has suffered any substantial in- 
jury as a result of the alleged irregu- 
larity has not also been gone into by 
the executing Court, as it proceeded to 
dispose of the application for setting 
aside the sale on the basis that it is one 
under Section 47. Now that we have held 
that the application for setting aside is 
to be treated as one under O.21, R, 90 
'C. P. Code, the matter has to go back 
to the executing court for fresh disposal 
in the light of our judgment. 


21. All the appeals have, therefore, 
to be allowed and the matters remitted 
to the executing court for fresh disposal, 
as indicated above. The appellant ıs 
entitled to his costs (Rs. 500) in C, M.A, 
386 of 1975 from the respondents, There 
will be no orders as to costs in the other 


appeals, 
Appeals allowed. 
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The Municipality being a sta~ 
tutory body must follow a ra- 
tional basis in fixing the fee 
for the various stalls within the 


market, No doubt, it has the power to 
increase the totality of the fees. But, 
while distributing the same to the 
various stall-holders, it must apply 4 
uniform principle and should not de~ 
pend upon the extent of the trade car- 


"In this case, the Judges of the Full 
Bench differ in their views. The majo- 
rity view is taken by Gokulakrishnan 
and Varadarajan, JJ. and the minority, 
by Balasubrahmanyan, J. — Ed. 
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ried on in each stall. Though the 
nature of the trade carried on in the 
stalls may be taken as a basis for 
fixing the fee having regard to the ex- 
tent of the stall, the extent of ths 
trade carried on in the stall cannot be 


held to be a rational basis for fixing 
the fee. A statutory body like the 
Municipality is expected to adopt 2 


rational basis and should not discrim- 
inate simply on the ground of the ex- 
tent of the trade. S. A. No. 1259 of 
1968, Dj- 8-10-1971 (Mad), Affirmed; 
W. P. No. 913 ete, of 1970 (Mad), Ap- 
proved. (Paras 29, 30) 
(B) Civil P. C. (1908), S. 11 — Suit 
challenging resolution of Municipality 
enhancing fee for market stalls — Ear- 
lier representative suit challenging 
same resolution by members of another 
market — Finding given in earlier suit, 
held would not operate as res judicata 
inasmuch as plaintiff of present suit 
was not member of that market. 
{Para 18) 
Cases Referred: Chronological Paras 
1975 Tax LR 1241: 87 Mad LW 697 


16, 20 
(1974) 1 Mad LJ 258 26, 34, 36, 41 
(1970) W. P. Nos. 913 ete. of 1970 
(Mad), A. S. Shivalingam v. Tirunel- 
veli Municipality 12, 20, 25, 
26, 29 
(1952) 2 All ER 297, Attorney-General 
v. Colchester Corpn. 13, 25 
K. Alagiriswami, for Appellant; R. R. 
Sivaramakrishnayya, for Respondent. 


GOKULAKRISHNAN, J. (For himself 
and on behalf of Varadarajan, J.) : 
— The defendant in O,S. No. 1417 of 
1965 on the file of the District Munsif 
Court, Coimbatore is the appellant in 
this Letters Patent Appeal. The respon- 
dent herein filed a suit for declaration 
that the levy of fees by the defendant 
at Rs. 2.50 per day in respect of stall 
No. 164 in the occupation of the plaintiff 
in Tyagi Kumaran Market at Coimba- 
tore is illegal and void, for a permanent 
injunction restraining the defendant- 
Municipality and its subordinates from 
collecting the said enhanced fees from 
the plaintiff in respect of the said stall 
Rs. 164 and for costs of suit, 

2. The plaint allegations are as fol- 
lows: The respondent herein iş the 
occupier of Stall No. 164 in Thyagi 
Kumaran Market in Coimbatore, town, 
which is a public market run by the 
Coimbatore Municipality. The respon- 
dent~plaintiff is one of the earliest: oc- 
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cupires in the said market, having come 
there over 25 years prior to suit. What 


was originally rented to the plaintiff 
was only an area of vacant ground 
without any stall or superstructure 


thereon. Stall bearing No, 164 was put 
up by the plaintiff at his costs on the 
area of ground rented to him and is in 
his occupation. He has made improve- 
ments to it at his own cost. The ground 
area occupied by the plaintiff is 312 
sq. ft. In 1951, the fee for the ground 
area of the stall was fixed at Rs, 18 
per mensem, and the plaintiff was pay- 
ing at that rate, 


3 On 1-4-1964, the defendant- 
Municipality made a general increase in 
the fees by 25 per cent for all the 
stalls in the market. The plaintiff was 
required to pay Re. 0.78 per day for 
the area of stall No, 164 and accord- 
ingly he has been paying at that rate, 
By another resolution of the Munici- 
pality, which is Resolution No, 1309 
dated 23-1-1965, the defendant-Muni- 
cipality has sought to increase the 
fees for stall No. 164, which is in 
plaintiffs occupation from Re. 0.78 per 
day to Rs. 2.50 per day. By notice dated 
20-3-1965, the plaintiff was called upon 
to pay the increased levy with effect 
from 1-4-1965. It is the further 
ease of the plaintiff-respondent that in 
respect of other stalls also in the said 
market the defendant-Municipality by 
the above said resolution sought to 
make some increase. Some of the stall- 
holders have already filed a suit O. S. 
No. 110 of 1965, against the Munici- 
pality in the Sub-Court, Coimbatore, 
objecting to the increase of fees and 
obtained interim injunction. 


4. It has been further alleged in the 
plaint that the new increase from 
Re. 0.78 per day to Rs. 2.50 per day for 
the plaintiffs stall No. 164, is arbitrary, 
exorbitant, unjust and illegal. The stall 
in question was put up by him and 
the Municipality never provided ameni- 
ties, such as electric lights, nor attend- 
ed to the maintenance of the plaintiffs 
stall, while the stalls put up by tha 
Municipality have been given electri=- 
city connection and are repaired regu- 
larly by the Municipality. The plain- 
tiff has alleged that it is neither just 
nor proper to fix fees in respect of 
stall No. 164 at the same rate as in 
the case of stalls put up by the Muni- 
cipality. | 

5. On 12-7-1965, fhe plaintiff sent a 
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reply to the notice of demand by tha 
Municipality stating that the increase 
from Re. 0.78 per day to Rs. 2.50 per 
day was very arbitrary, exorbitant, un- 
just and illegal and requested the 
Municipality to cancel the increase, It 
is also alleged in the plaint that the 
plaintiff met the Chairman, Coimbatore 
Municipality and requested that the in- 
creased fee in regard to his stall should 
not be insisted upon and that he was 
prepared to be bound by the decision 
of the court in the suit already filed 
by certain other stall-holders against 
the Municipality objecting to the in- 
crease of fees. In spite of this request 
and also a letter given by the plaintiff 
fo the Chairman as early as 15-7-1965, 
the Municipality sent a reply dated 
18-10-1965 stating that the plaintiff had 
alreay paid fees at the older rate up to 
31-3-1966 and he should pay the sum 
of Rs. 627.80 representing the difference 
calculating the fee at the rate of 
Rs. 2.50 per day for the period up to 
31-3-1966, 


6. It has been further alleged in thea 
plaint that the defendant-Municipality 
has not observed any rules or stan- 
dard for increasing the fees, that the 
present levy is opposed to principles of 
natural justice, that the Municipality 
cannot exercise its powers.in such an 
arbitrary and capricious manner and 
that there is no justification whatever 
fo raise the fees by three times and 
more, Inasmuch as no rules have been 
made by the Government in respect of 
levy of fee the plaintiff has submitted 
the present levy is ultra vires and 
illegal. 


T. With the above allegations, the 
plaintiff filed O. S. No. 1417 of 1965 in 
the court of the District Munsif, 
Coimbatore, for the reliefs aforesaid. 


8. The defendant-Municipality inter 
alia contended that the plaintiff is a 
licensee of stall No. 164 in the Munici- 
pal Public Market, that the period of the 
licence is from Ist of April, to- the end 
of March of the succeeding year, that 
the same was being renewed annually 
so long as the licensee was regular in 
the payment of fees fixed by the Coun- 
cil and observing the terms and condi- 
tions of the licence issued to him and 
also complying with the market by- 
laws framed by the Council from time 
fo time and that the Council as per the 
terms of the agreement is the owner of 
the entire stall and not of the site 
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alone, as contended by -the plaintiff in 


his plaint. It has been further averred . 


in the written statement that the plain- 
tiff is a licensee of the stall, the fees 
being fixed by the Council, and the 
terms and conditions of the licence fix- 
ed by the agreement between the Coun- 
cil and the stall-holder that after the 
‘expiry of the year if the stall holder 
is not willing to pay the fees fixed by 
the Council, he has to give up posses~ 
sion of the stall, that the fees fixed, 
which were to come into force from 
j-4-1964, were fixed after careful con- 
sideration of the facts and circum- 
stances applicable to the case, that the 
fees were enhanced so as to meet 
the increased cost of the administra- 


tion and with a view to improve 
the amenities given to the users 
of the public market, that it is 
neither arbitrary nor capricious as 


contended by the plaintiff and that the 


increase of fees has been effected in- 


accordance with the provisions of the 


Municipal Jaws and is intra vires 
of the powers of the Council. It 
has been further averred that the 


Council is meeting the cost of main- 
tenance of the stalls in the market, 
that the filing of O. S. No. 110 of 
"1965 by some of the stall holders is not 
a valid reason for the plaintiff to refuse 
to pay the enhanced fees and that the 
‘Council will refund the amount in case 
the plaintiff succeeded ultimately. The 
Municipality justified its fixing of the 
fees by stating that the fee is reason- 
able when compared to the ‘rents pre- 
valent in that locality. E 

9. The learned District Munsif, after 
considering the oral and documentary 
evidence in this case—the plaintiff has 
not adduced any oral evidence on hbis 
side — observed that the Finance Com- 
mittee of the defendant-Municipality 
had gone into the matter, inspected the 
stall and taken into consideration 
the circumstances before fixing the rate 
of Rs. 2.50 per day and that there is 
No circumstance warranting any con- 
clusion that this rate of Rs. 2.50 per 
day is excessive, though it may be 
many times more than the previous rate 
the plaintiff was paving. With these 
observations, the trial Court found that 
’ there is no ground to interfere with the 
rate fixed bythe Finance Committee and 


the defendant-Municipality. According- : 


ly it dismissed the suit with costs, 


10. On appeal,’ the learned District. 
Judge of ‘Coimbatore, on’ a ‘considera~ ` 
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: Council, that the fees charged by 
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tion of Sections 259-and 260 of the Dis- 
trict Municipalities Act and Sections. 52. 
and 54 of the Easements Act, came te 
the conclusion that the plaintiff is a 
licensee under the Municipality and the 
amount paid by him is the fee levied by 
the Municipality. The learned District 
Judge also held that the Municipality 


‘has a right to fix fees to be paid by 


stall-holders who are allowed to occupy 
the stalls in public market and the 
Municipal Council has also the power 
to increase the fees from time to time, 
if it thinks it reasonable. The learned 
District Judge, after elaborately dis- 
cussing the various decisions in respect 


-of tax and licence fee, held that in this 


case, the fee collected by the Munici- 
pality from the stall-holders is a sort 
of rent for that area and it was colleci- 
ed as a consideration for allowing the 
stall holder to occupy that portion and 
vend his goods in that portion. The 
learned District Judge, after considering 
the evidence on record, and observing 
that thereisa definite rationale in fixing 
the fee payable bythe various stall hol- 
dersin accordance withthe extent ofthe 
trade carried on in that stall and tak- 
ing into consideration the rent fetched 
by similar stalls owned by private per- 
sons outside the Municipal market, 
held that it cannot at all be said that - 
the Municipality has arbitrarily or 
capriciously or in contravention of the- 
principles of natural justice, enhanced 
the fee to Rs. 2.50 per day in respect 
of the stall occupied by the plaintiff. 


Ultimately, the learned District Judge 


confirmed the judgment and decree of 
the learned District Munsif and dis- 
missed the appeal, 


1i. Aggrieved by the judgments and 


decrees of the two courts below, the 
plaintiff preferred S. A. No. 1259 of 
1968 in this court. In the second ap- 


peal, it was contended that the basis 
for the enhancement, viz, the nature 
of the business: or the turnover of the 
stall holder or comparison of licence fee 
with similar stalls outside the market 
should not be taken as the basis for 
levying the licence fee for stalls in the 
public market owned by the Municipal 
the 
Municipal Council has to be correlated 
rendered and no addi- 
the 


tional § services are rendered «by 


‘Municipal Council to stalls having more 


business or ‘deriving more income OY 
having a ‘large .turnover,. that: the. fee. 
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should. not be related to either the. na- 
ture of the business carried on by 
the stall-holders or the income derived 
by such stall holders and that the im- 
position of different rates of levy on 
different stall-holders results in dis- 
crimination. Projecting the above con- 
tentions, the learned counsel appearing 
in the second appeal for the plaintiff, 
contended that the levy is not justifi- 
able under the provisions of Sec. 260 
of the District Municipalities Act, 1920. 


12. While disposing of the said 
second appeal, Raghavan J, considered 
the difference between ‘tax’ and ‘licence 
fee’ by referring to various decisions 
and ultimately accepted the reasoning 
given by Ramaprasada Rao, J. (as he 
then was) in W.P, Nos. 913 ete. of 1970 
(A. S. Sivalingam v. Tirunelveli Munici- 
pality). In the above said writ peti- 
tions, the learned Judge dealing with 
levy of fees in public market run by 
the ` Tirunelveli Municipality after dis- 
cussing various decisions cited by the 
respective counsel in that case, held— 


“In conclusion I have to hold that the 
impost in the instant case is not a tax; 
but certainly it is not fee which is 
governed by the doctrine of quid pro 
quo butitisacompulsory exaction sane- 
tioned by statute and being annexed with 
the. right of ownership of property, 
the owner of the public market has the 
right to vary it by increasing or dimi- 
mishing it after notice and after such 
fixation, recover thesame from the stall 
holders.-In the cases before me, the 
complaint that they are arbitrary and 
capricious is without any substance, be- 
cause there is enough data to find that 
the licence fee was increased after 
negotiation. This would mean that the 
increase was made asa result of an 
implied contract between the parties 
concerned,” : 


13. The learned Judge observed in 
his judgment in those writ petitions 
thus: 


“As was stated by the learned Judge 
in Attorney General v. Colchester Cor- 
poration 1952-2 All ER 297, it is for 
the convenience of the stall holders that 
he chooses to remain in the public 
market in spite of the fact it is averred 
that cheaper stalls are available outside 
the market. The various problems con-. 
fronting a Municipality are not. rigid. 


and cannot be iron-jacketted, They are, 
_ , flexible, varied and many. In order to. 
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subserve the interests of the Municipal 
fund and particularly. the public health 
of the Municipality and to gain a safe 
and reasonable return for its invest- 
ments on the construction, establish- 
ment and maintenance of the public 
market, the Municipality is entitled to 
review the situation and in the absence 
of any maximum prescribed in the 
Statute, it has the right to increase it, 
The only possible restriction which 
equity will bring to bear upon the 
exercise of such power is that an op- 
portunity should be given to the per- 
son affected before the increase is ef- 
fected. In this case, such opportunity 
Was given and it was only after such 
negotiation that the fee has been fixed”, 


The learned Judge continued to obe 
serve— 
“The last argument of the learned 


counsel for the petitioner is of course 
convincing and ought to be accepted. I 
have already held that the Municipality 
has the power to increase the totality 
of the fees in the manner it did. It 
raised the quondam fee by a sum of 
Rs. 51,000 in all. But while distributing 
the same to the various stall holders, 
it did not apply an uniform principle, 
but for reasons known to the Munici- 


‘pality it chose to levy a lower fee from 


Stall holders dealing in retail business 
and a higher fee from those dealing in 
commission agency. After all, on a close 
scrutiny of the sketch of the public 
market, which was produced before me 
ne such difference in rate .based_on the 
class of trade can be made, as it would 
prima facie violate Art. 14 of the Con- 
stitution of India, The Municipality 
once it chooses to let out its stalls in a 
public market to enable thẹ sellers 
therein to bring together. the persons 
interested in the articles vended by 
him for purposes of purchase, etc. can- 
not. make further inroads into the abso- 
lute right of the occupant to adopt an 
avocation or trade of. his choice. May 
be the turnover of a commission agent 
is more than that of a retailer. But that 
would not enter into the computation 
of the licence fee, because it is an ir- 
relevant consideration. Licence fee in 
the circumstances of the case has no 
impact upon the nature of the trade 
conducted by the stall holder. In those- 
circumstances, Mr. Venugopal is per- 
fectly justified when he says that. an 
invidious. distinction has been made be- _. 
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tween stall holders and stall holder 
based on the nature of business dona 
by them in the stalls. In my view, such 
a differentiation has no intelligible 
nexus to the object of the impost, as 
fees or consideration for a licence, can- 
not be based on the character of tha 
trade carried on in the stall.. If such an 
impost has to be upheld, there should 
be statutory sanction behind it. I¢ is 
doubtful whether a statute itself can 
make such a differentiation, As the 
difference in the fee charged springs 
from totally irrelevant consideration, 
the rates must be held to be discri- 
minatory as offending Article 14 of 
the Constitution of India, Thus 
while upholding the power of the 
Municipality to Ievy the fee and in- 
crease the same after deliberation, as 
was done in the instant case, I am un- 
able to agree with the rates as fixed 
and rationalised by it, as it undoubted- 
fy projects a scheme of classification 
which cannot be sustained. The rates 
prescribed by the Municipality have to 
be held as discriminatory and therefore 
ilegal. It is open fo the Municipality 
fo rationally refix the rates on the 
basis of its resolution dated 10th March 
1969. Except to the extent indicated 
above, the writ petitions are dismissed. 
There will be no order as fo costs,” 


14. In the second appeal, out of 
which the present Letters Patent Ap- 
peal arises, Raghavan, J. has accepted as 
aforesaid, the view expressed by Rama- 
prasada Rao, J. (as he then was) in the 
above said writ petitions, Accepting the 
said view. Raghavan, J. discussed the 
case of the plaintiff to the effect that 
the increase of the licence fee in this 
case is arbitrary, unjust and illegal and 
that in respect of other stalls put up 
by the Municipality in the occupation 
of other vendors lower rates have been 
fixed and that the Municipality has nof 
adopted a uniform standard, but it has 
capriciously fixed a fee of Rs. 2.50 per 
day in respect of the stall occupied by 
the plaintiff. After discussing the evi- 
dence of D. W. 1, Raghavan, J. observ- 
ed that ‘the fixation of the licence fee 
on the basis of leases of similar pro- 
perties in the neighbourhood cannot be 
a proper basis, that fhe other basis 
adopted by the Municipality, viz, the 
nature of the business carried on Ís 
equally not a proper basis and the 
Municipal Council is not levying as tax 
in the trade or the income derived by 
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the traders who carry on their busi- 
ness in the public market”, Continuing 
the judgment, Raghavan J. following 
the reasoning given by Ramaprasada 
Rao J, fas he then was), in the afore- 
said writ petitions, held that ‘the adop- 
tion of different rates for different 
frades results in a capricious fixation of 
licence fee, which cannot be justified. 
Raghavan J. then concluded by stating 
that the finding of the learned appel- 
late Judge (District Judge, Coimbatore} 
that there is a definite rationale in 
fixing the fee payable by the various 
Stall holders in accordance with the ex- 
tent of the trade carried on in that 
stall is not correct, as that would of- 
fend Art. 144 of the Constitution of 
India. Ultimately, Raghavan, J. found 
that the Municipality is not entitled to 
collect the enhanced fee from the plain- 
tiff in respect of the stall in his oc- 
cupation, and, on this finding the learn- 
ed Judge decreed the suit as prayed 
for by allowing the second appeal. 


15. Aggrieved by the judgment of 
Raghavan J. in S, A. No, 1259 of 1968, 
the Coimbatore Municipality represent- 
ed by its Commissioner, has preferred 
the above Letters Patent Appeal, The 
Municipality contends that just as in 
the case of the private owner of a pro- 
perty, the Municipality can hold: and 
transfer property and has absolute dis- 
cretion to fix the rate of licence fee in 
such manner as it thinks fit, that the 
plaintiff cannot complain about the en- 
hancement, that it is open to the plain- 
tiff either to take the stall on the fees 
fixed or leave it if he thinks that the 
fee charged in the instant case is ex- 
orbitant, that the fee has been fixed 
only after taking into consideration the 
location of the stall and the extent, 
that it is not open to the plaintiff who 
is merely a licensee, to object to such 
fixation, that the Municipality has 
power fo fix the rates on the basis of 
the rate for similar property in 
the neighbourhood and on the basis 
of the situation of the stalls and 
that the fixation of the licence fee on 
the basis of the nature of the trade 
and the income derived by the traders 
ts nof opposed fo any of the provisions 
of the District Municipalities Act, 


16. When this Letters Patent appeal 
came up before Govindan Nair, C. J. 
and one of us, it was felt that the 
matter should be dealt with bya larger 
Bench and accordingly the case was 


* peal by the Full Bench, 
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posted before a Full Bench consisting 
of Govindan Nair C. J„ Ramaprasada 
Rao, J. (as he then was) and one of us 
At the time of the hearing of this ap- 
counsel for 
the appellant brought to the notice of 
the Full Bench the decision in A, S$. 
No, 220 of 1968 (reported in 1975 Tax 
LR 1241 (Mad)) (Market (Vyabarigal 
Sangam, Coimbatore v, Municipal Coun< 
cil, Coimbatore), That was an appeal 
taken from the judgment of the sub- 
ordinate Judge of Coimbatore, in O. S. 
No, 110 of 1965. The subordinate Judge 
had dismissed the suit, It is seen prima 
facie to be a representative one from 
the statements in the judgment in A, S, 
No, 220 of 1968, A Division Bench of 
this court dismissed. A. S. No, 220 of 
1968, Counsel for the appellants in this 
Letters Patent Appeal urged that the 
very same resolution challenged in the 
suit which has given rise to this appeal, 
was challenged in O. S. No. 110 of 
1865, on the file of the Sub Court, 
Coimbatore, and that suit was a repre- 
sentative action and hence the respon- 
dent herein was also represented in 
that action and the decision in O. S, 
No. 110 of 1965 confirmed by this court 
in A, S. No, 220 of 1968 on 14-2-1974, 
will operate as res judicata. When this 
question of res judicata was raised, the 
Full Bench called for a finding from 
the District Judge on the question as 
to whether O. S. No. 110 of 1965 on 
the file of the Sub Court, Coimbatore, 
was a representative action as envisag= 
ed by Order I, Rule 8, C. P. C. and 
whether the procedure prescribed by 
that rule had been complied with. 


17. Accordingly, the District Judge, 
Coimbatore, by his order dated 17-1- 
1978, submitted his finding that O. S, 
No. 110 of 1965, on the file of the Sub 
Court, Coimbatore, was a representative 
action as envisaged by Order I, Rule 8, 
C. P. C, in so far as the market 
Vyabarigal Sangam and all its members 
only were concerned, but not represent- 
ing the other stall holders of Thyagi 
Kumaran Market, who are not members 
of the Market Vyabarigal Sangam. 


18. As far as the present respon- 
dent is concerned, he is not a member 
of the Market Vyabarigal Sangam oon 

hose behalf O. S. No. 110 of 1965 was 
filed. Hence in view of the finding 
given by the learned District Judge 
jand the fact that the respondent fs not 
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a member of the Market Vyabarigal 
Sangam, the decision rendered in O.S. 
No. 110 of 1965 which was ultimately 
confirmed in A, S. No, 220 of 1968 by 
this court. will not operate as res 
judicata against the respondent herein, 


19. Mr, K, Alagiriswami, learned 
counsel appearing for the Municipality 
does not dispute this proposition and 
the correctness of the finding given by 
the learned District Judge which we 
accept, 


20. In A, S. 220 of 1968, which is 
reported in Market Vyabarigal Sangam 
Coimbatore v, Municipal Council, 
(1975) 87 Mad LW 697, a Division 
Bench of this court dealt with the very 
same resolution passed by the Coimba~ 
tore Municipal Council which is also 
involved in this Letters SAPD Appeal, 
and held— 


“The fee or the levy of the impost 
made under Sec, 266 of the Tamil 
Nadu District Municipalities Act has a 
peculiar characteristic, in that it is col- 
lection made by virtue of the powers 
in a statute, and incidentally itis a 
necessary power annexed to ownership 
of properties vested in the owners, If 
this conclusion is reached, viz, that the 
Municipality has the right to levy such 

a fee, then the licence being yearly one 
it has also the incidental right to en= 
hance the fee in view of the circum- 
Stances stated in the written statement, 
to wit to augment the resources of the 
Council and to meet the increased cost 
of the maintenance and upkeep of the 
market, Such a levy is not only un- 
assailable, but is certainly within the 
powers of the Municipality to levy and 
increase the same whenever occasion 
demands it.” 


The Division Bench stated that it is not 
correct to say that the fee in question 
should be -understood in the sense of 
fee demanded or collected in lieu of 
certain services rendered by the 
Municipality. The Division Bench then 
considered the decision rendered by 
Ramaprasada Rao J. (as he then was), 
in W. P, Nos. 913 etc. of 1970 (A. S. 
Sivalingam v. Tirunelveli Municipality) 
and accepted the principle laid down 
by the learned Judge. The Division 
Bench then considered the evidence on 
record in respect of the enhancement 
made by the Counci which was the 
subject matter of O. S. No, 110 of 1965, 
After discussing the evidence of D. W. I, 


z ' Kumaran” Market in 
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: {Ü - observed- ‘that: more: clinching evi- - 
dence is: required- for them to feel 


Satisfied than the testimony brought be- 
fore them that when the Municipality 
made a different levy over the different 
Stalls situate within the market, the 
only consideration which weighed with 
the Municipality was the turnover on 
the trade carried on in the stalls, On 
the other hand, the Division Bench read 
from the written statement filed by the 
Municipality that the Council, when it 
fixed the fees uniformly, took into con- 
sideration the nature, location and the 
business conducted in the stalls. The 
Division Bench also felt that that was 
the evidence of D. W. 1 also. As such 
the Bench observed that the levy can- 
not be discriminatory or arbitrary im 
respect of the stall holders represented 
by the Sangam in O.S. No. 110 of 1965, 
and dismissed the appeal upholding the 
resolution passed by the Council, 

21. As far as the present case is 
concerned, no doubt, the levy is based 
upon the resolution which was also the 
subject-matter in A. S. No. 220 of 
1968 aforesaid, But the plaintiff herein 
was not represented in O. S. No. 110 
of 1965, and he is questioning the in- 
crease of fee for his stall in this action 
en the basis that it is arbitrary, unjust 
and illegal. 


22. No doubt, the plaintiff has not 
examined any witness on his side. But 
we have on record Resolution No. 1309, 
passed by the Municipal Council, 
Coimbatore, on 23-1-1966, enhancing the 
fees for the stalls. The same has been 
marked as Ex. B-1, in the suit. The 
Municipal Council, as we see, has fixed 
the fee for the various stalls inside the 
market and there is nothing on record 
to show that they followed any ratio- 
nal basis in fixing the fee in its resolu- 
tion No. 1309. The suit market is a 
‘public market within the meaning of 
the District Municipalities Act. _ The 
power to levy fee by the Munici- 
. pality cannot be questioned in view of 
Sec. 260 of. the District Municipalities 
Act. The Municipality by its resolution 
dated 12-2-1964 uniformly increased the 
fee by 25 per cent and such a fee was 
collected from each stall from 1-4-1964 
until. the resolution dated 23-1-1965 was 
passed. This. resolution of 23-1- 1965 has 
come into force from 1-4-1965. As per 
‘this later resolution, the plaintiff, for 
his stall No. 164, ‘in the ‘Thyagi 
Coimbatore town, ` 
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wasasked to-pay a-fee of Rs. 2.50 per. . 
day on and from 1-4-1965. Prior . to. 
that, the plaintiff was paying © tee -0.78 
per day for his stal, 


23. The Market Superintendent og. 
the defendant-Municipality by name, 
Venkatesan, was examined as D, W. t. 
in the present suit, He deposed that 
the Finance Committee inspected each 
Stall and fixed the rate. The same was 
approved by the Council as per Ex. B-1, 
The location of stall, extent and nature 
of trade and rent in the neighbourhood 
were ‘considered in fixing the rate, This 
witness has stated that the plaintiff 
is having a grocery shop in the suit 
stall and his daily turnover is good. 
According to this witness, the plaintiff 
was paying Rs. 0.78 per day prior to the 
increase and as per the increase, he has 
to pay Rs. 2.50 per day. The area of 
the shop is 312 sq. ft. Even though this 
witness has stated that all stalls like 
the suit stall now fetch Rs, 2.50 per 
day, in cross-examination he has admit- 
ted that the fee for certain shops which’ 
are of the same area as that of the 
plaintiff, is lower than that of the 
plaintiff as per Resolution No. 1309. The ` 
evidence of D. W. 1 in cross-examina- 
tion is that there are 450 stalls in 
Thyagi Kumaran Market, that the snit 
stall is a tile-roofed one situate inside 
the market, that the fee for stall. No. 
162, which is in the same row as 
the plaintiff’s stall and which has more 
area than that of the plaintiff’s stall is 
only a rent of Rs, 0-78 per day as per 
the resolution in question, that stall 
No. 153, which is a hotel and which 
will be about two or three times more 
in area than that of the plaintiff... is 
levied a fee of Rs. 3.50 per day only, 
that for a vessel shop which will be 
about two times bigger than the plain- 
tiffs stall, a fee of Rs. 2.50 per day 
has been levied by the resolution - in 
question and that he is not able to say 
about the fee for the stall which is to 
north of Stall No. 153. In cross-exami- 
nation D. W. 1 has specifically stated 
that in front of the plaintiffs shop 
new stalls are put up (by) the defen- 
dant, that oil and grocery shops arë 
there, that some of the shops’ may ‘be 


of the same size as that of the plain- 


tiffs shop and that the rates for’ those 
shops are fixed between Rs, 1.25-.to 
Rs.. 1.64 per day.. This witness is nof 
whether the plaintiffs stall. 


is. repaired -by, the-defendant or not. 
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plaintiff:. has- service connection to 
stall, 


From a ‘reading of the evidence 


24, 
ef D. W. 1, it is clearly seen that 
resolution No. 1309 passed by the 


defendant-Municipality - after inspec- 
tion of the stalls, fixes the rates of fee 
payable by each stall individually and 
it is not on an uniform basis as the 
Council used to do in previous reso- 
lutions. As a matter of fact, D. W. £ 
has specifically - stated that from l-4- 
1964 there was a general increase by 
29% in the fee payable by the stalls, 
Fence it is clear from the resolution 
marked as Ex. B-1 and. also from the 
evidence of D. W. 1 the Market Supdt., 
that different rates were fixed for dif- 
ferent stalls within the market and 


that the location of the stall, the ex- - 


tent and nature of trade and the rent 
in the neighbourhood were taken into 
consideration for fixing the increased 
Fee, 


25. Attorney-General v, 
Corpn., 1952-2 All ER 297, 


considered. by §Ramaprasada Rao, J. 


(as he then was) in W.F, 913 ete. of 
clear that the 


1970 (Mad), makes it 
Municipality has a right to increase the 
totality of the fees 
market. This principle ‘vas correctly 
upheld by Ramaprasada Rao, J. (as he 
then was), in the writ petitions afore- 
mentioned, But while distributing the 
totality of the fee to the various stall 
holders, Ramaprasada Rao, J. (as he 
then was), held, the Municipality did 
not apply an uniform principle 
therefore left it open to the Munici- 
pality to rationally re-fix the rates on 
the basis of its resolution. The Muni- 
cipality being a statutory body, it is 
bound to act on a rational basis and 
must apply uniform principles in levy- 
ing the fee. We are not against the 
policy of the Municipality in generally 
increasing the totality of the fees in a 


market to augment its income. As cor- 


rectly observed in Attorney-General v 


. Colchester Corpn., (1952) 2 All ER 297,. 
stall . 
holder that he chooses to remain in. 


#¢ is for the convenience of the 


the public market in spite of the fact 
that there may be cheaper stalls avail- 
able outside the market. Therefore, a 


stall holder cannot question the in- 
crease of fee levied ‘by the Munici-: 
pality. on a rational . basis unless: - he 


makes out arbitrariness on -the part of” 
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the Municipality in apportioning the fea. 


as among: the various’ stall nee 
within the market, 
26. The principles laid down. by 


Ramaprasada Rao, J. (as he then was) 
in W, P. 913 ete. of 1970, have been 
upheld by a Division Bench of this 
Court consisting of Ismail and Nata- 
rajan, JJ. in Arumugha Kone v 
Palayamcottai Municipal Council, 1974- 
zt Mad LJ 258 The learned Judges up- 
held the levy of fee by the Munici- 
pality and accepted the principle that 
it is not on the quid pro quo doctrine 
that such a fee is levied. An element 
of income to the Municipality is con- 
templated by such levy, and the learn- 


‘ed Judges in toto accepted the princi- 


ple laid down by Ramaprasada Rao, J. 
(as he then was) in the aforesaid writ 
petitions. 


2%. Mr. Alagiriswami, the learned 
counsel appearing for the Municipality, 
tried to interpret the judgment. of 
Ramaprasada Rao, J. (as he then was), 
in the writ petitions, in favour of the 
Municipality by stating that the Muni- 
ample power to enhance 
the fee of a particular stall and if that 
stall holder is not willing to pay the 
same he could as well quit the place. 
The learned: counsel also submitted 
that the Municipality has ample power 
to auction each stall and as such the rate 
of fee leviable will differ from stall to. 
stall if such auction is held and that 
once the Municipality is entitled to get 
certain income from the _ property 
which it owns, the stall holder cannot 
question the fee levied by the Munici- 
pality for granting licence for them to 
vend articles in such stalls, 


28. Mr, Sivaramakrishniah, the learn=- 
ed counsel appearing for the respondent 
plaintiff, basing his argument on ths 
very same decision rendered by Rama- 
prasada Rao, J. (as he then was), con- 
tended that inasmuch as the Munici- 
pality has fixed different rates for dif- 
ferent stall holders without any 
rationale behind it, the fixation of the 
fee has to be struck down as arbitrary, 
discriminatory and opposed to the 
principles of natural justice. The learn- 
ed counsel further submitted that it is 
clear from the evidence of the Markef 
Supdt., D. W. 1,. that the location. of 
stall, the. extent and nature of the 


- trade and rent in- neighbourhood were 
‘taken. into’ consideration in fixing. the. 
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rate of levy. Mr. Sivaramakrishniah, 
submitted that the fee cannot be said to 
have been fixed on a rational basis if 
it is fixed on the basis of extent of the 
trade and also on the rent prevalent 
in the neighbourhood and that stalis 
jocated in a particular place, having 
the same measurements, must be sub- 
jected to the same amount of fee and 
the extent of the trade carried on 
should not: be the criterion for fixing 
the fee. The Municipality may take the 
rate prevailing in the locality in fixing 
the fee. The learned counsel admitted 
that it is open to the Municipality to 
charge ‘different rates of fee for simi- 
lar extent of stalls to different classes 
of trade, such as trades in vegteables, 
fruits, foodgrains, bullion, in the same 
market and contended that it is not 
open to the Municipality to treat dif- 
ferently persons engaged in the same 
kind of business in the matter of the 
levy of the fee for similar extent of 
stallis occupied by them on the basis of 
the extent or volume of the trade or 
the turnover of the same, 


29. We have carefully considered the 
decisions referred to above and also the 
arguments advanced by the learned 















the fee for the various stalls 
the market. No doubt, it has the power 
o increase the totality of the fees, 
But, while distributing the same to the 
various stall holders, it must apply 4a 
uniform principle and should not de- 
pend upon the extent of the trade car- 


ried on in each stall. In the decision 
rendered in W. P. 913 ete. of 1970, 
aforementioned, Ramaprasada Rao, J. 


(as he then was) has specifically held 
that difference in the rates of levy of 
fee should not be on the basis of the 
class of trade, since it would prima 
acie violate Art. 14 of the Consti« 
ution of India. The learned Judge has 
urther held in that decision that the 
Municipality once it choosse to let out 
its stalls in a public market to enable 
the seller therein to bring together the 
persons interested in the articles vend- 
ed by him for purposes of purchase 
etc. cannot make further inroads into 
the absolute right of the occupant to 
adopt an avocation oor trade of his 
choice. The learned Judge has further 
held that may be the turnover of a 
commission agent is more than that of 
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a retailer but that would not enter 
into the computation of the licence fee 
because it is an irrelevant considera- 
tion. We are of the opinion that though 
the nature of the trade carried on in 
the stalls may be taken as a basis for 
fixing the fee having regard to the ex- 
tent of the stall, the extent of the 
trade carried on in the stall cannot be 
held to be a rational basis for fixing 
the fee, 


30. As far as the present case is 
concerned, it is clear from the evi- 
dence of D. W, #, the Market Supdt., 
that the extent of the trade also has 
been taken into consideration for fixing 
the levy of fee. It is also clear from 
the evidence of D. W. 1 that in res- 
pect of the shops which are in front of 
the plaintiffs stall and which are gro- 
cery shops like that of the plaintiff and 
are also of the same size as the plain- 
tiffs stall, the rates fixed range from 
Rs. 125 to Rs. 164 per day. Thus, it 
is clear that the fixing of Rs, 2.50 per 
day as fee for the plaintiffs stall from 
the fee of Re. 0.78 per day he was 
previously paying, in our : view, is 
arbitrary in nature since it is based 
also on the extent of the trade carried 
on by him, A statutory body like the 
appellant herein is expected to adopt a 
rational basis and should not discrimi- 
nate simply on the ground of the ex- 
tent of the trade. Further, as we have 
already seen, for the very same nature 
of trade which is conducted just oppo- 
site to the stall of the plaintiffs, a lesser 
rate of fee has been levied by the 
Municipality though that stall is of the 







same extent as that of the plaintiff, 
In these circumstances, we are defi- 
nitely of the opinion, that the levy 


made by the Municipality in the casa 
of the plaintiff is arbitrary, illegal and 
discriminatory and hence opposed ito 
the principles of natural justice. It is 
always open to the Municipality even 
now fo rationally re-fix the rate. As 
it is, the rate of fee for the plaintiffs 
stall cannot be sustained. 


$1. Therefore, the decision rendered 
by Raghavan, J. in S. A. No. 1259 of 
"968 is confirmed. ‘The Letters Patent 
Appeal is dismissed with costs, 


BALASUBRAHMANYAM, J. (Dis 
senting): — 32. With respect, I do 
not agree. I dissent from the view that 
a Municipal Council, while fixing the 
rates of stallage fees Jeviable from 
stalt holders in a Municipal market, 
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must not take into consideration the 
nature of their trade and the quantum 
of their turnover, In my view, these 
considerations- are relevant and can be 
taken into account by the Municipal 
Council for the purpose, 


33. A Municipal Council under the 
Tamil Nadu District Municipalities Act, 
1920 bears a dual character: it is at 
once a local authority armed with 
statutory powers and sanctions, and an 
organised economic entity holding and 
enjoying rights of ownership over pro- 
perty. The two aspects are inextricably 
mixed. For instance, S, 6 of the Act 
declares a Municipal Council to be a 
body corporate with a perpetual suc- 
cession; it also confers on the Council 
the capacity to hold and transfer pro- 
perty, both moveable and immovable, 
The statute vests the entire Municipal 
Administration in the Council under 
S. 19 and clothes it under S, Y8 with 
power to levy local rates and taxes as 
sources of revenue, There are various 
other provisions in the Act, too nume- 
rous for detailed enumeration in this 
judgment, which entrust the Council 
with functions and responsibilities as 
a local authority which confer on 
the Council rights and obligations as 
owner of property. The issue in the 
present case has, therefore, to be con~ 
sidered and resolved in this statutory 
milieu. 

34. Under the Act, the Municipal 
Council can run markets of its own, as 
well as permit private markets to be 
run by others in the private sector, 
Municipal markets owned and maintain~ 
ed out of Municipal funds are called 
public markets, because they are open 
to everybody without distinction of 
caste or creed. See S, 259. As for 
the stalls in the public markef, it is 
open to a Municipal Council fo Tet 
them out to tenants on a rental basis, 
There is nothing in the statute to sug- 
gest that this cannot be done, although 
there is no express, positive, provision 
in the Act, enabling the Council to do 
so. It has been held that this right of 
leasing out the stalls on a rental basis 
flows from the Council's legal capacity 
as a property-owner, owning and main-« 
taining the market as public market 
vide Arumugha Kone v. Palayamokttai 
Municipal Council, 1974-1 Mad LJ 258. 

30. Section 260 (2), however, spect- 
fically mentions another method of 
raising revente from public markets, Tê 
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expressly empowers the Council to 
levy various kinds of fees from per- 
sons who use the market, One of them 
is the levy of a fee from those to 
whom the Council grants licences for 
the use of the stalls in the market, 
Under this licensing system, the stall 
holders gain no tenancy rights whate 
ever in the stalls, under their occupa- 
tion, they oniy have the right of use 
over the stalls for running their busi- 
ness, subject to the licence conditions, 
and subject to tha payment of the 
fees fixed by the Council, The fees, 
which X shall call Stallage fees, ara 
usually fixed at so much per day, and 
they remain in force for a year at a 
time, for the stall licence itself is 
usually an annual licence, Stallage fea 
Is a direct levy by the Council on the 
stall holders, There is no intermediary 
in between, Section 260 (2) however, 
contemplates another, alternative mode 
by which the Council can realise reve- 
nue from its stalls in a public market, 
That is by farming out the right to 
collect market fees to independent 
contractors, This is usually done by 
auctioning the right and giving it to 
the highest bidder for periods not ex- 


ceeding three years af a time. Whers 
the fees are farmed out in this way, 


there is no direct privity between the 
stall holders and the (Council. They 
only have to look to the intermediary 
contractor, who, while paying the 
Council the amount at which his bid is 
accepted, can impose his own terms on 
the stall holders so as to clear a mar- 
gin of profit for himself 


36. In the case of Arumugha Kone 
v.  Palayamkottai Municipal Council, 
1974-1 Mad LJ 258, the Council con= 
cerned followed the latter method of 
farming out the right to collect stallage 
fees, In the present case, the relation- 
ship between fhe stall holders and the 
Municipal Council, is direct. Their use 
of the stall is under licences issued by 
the Council, and in consideration of 
stallage fees levied from them by 
Council, 


The Council which figures in this 
case is the Coimbatore Municipal Coun- 
cil. ft maintains out of its funds a 
public market called Tiruppur Kumaran 
Market which contains about 450 stalls, 
They are allotted to various stall hold- 
ers under annual licences on payment 
of fees fixed by resolution, In 1965 tha 
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Council resolved on a general revision 


of the stallage fees in this market, Be- 
fore it did so, the question was exam- 
ined by its Finance Committee. The 
members of the Committee conducted 
a local survey. They went round the 
Stalls, noted down the location, the 
dimensions and other physical features 
of each and every stall in the market. 
They also took note of three other fac- 
tors which they considered relevant — 
(i) the ruling rents prevailing in the 
neighbourhood for comparable shop- 
ping accommodation, (ii) the nature of 
the trade being carried on by the 
stall holders from their stalls, and (iii) 
the turnover and quantum of business 
turned out in the stalls. They then re- 
commended certain rates of increase in 
the existing rates of stallage fees. 
These rates had remained unchanged 
for many years, although the licences 
had been renewed by the stall holders 
every year. On a former occasion, 
which was some years back, the Coun- 
cil had raised the stallage fees at a 
flat rate all along the line, for augmen- 
ting its revenues. But this time, the 
Council accepted the Finance Commilt= 
tee’s recommendation and increased the 
-fee for stall on the basis of the Com- 
mittee’s individual proposals. Even im 
earlier periods the stallage fees were 
not uniform in this market; they dif- 
fered widely. Under the 1965 revision, 
the rates of increase also differed from 
stall to stall. This result was inevit- 
able having regard to the criteria ad- 
opted by the Committee and the Coun- 
cil, which yielded different figures for 
different stalls. As might he expected, 
there were loud protests against the 
enhancements of the rates. And al- 
though their impact on the stall holders 
differed from individual to individual, 
some of them, who were organised in 
a sangam or association made commcn 
cause with each other against the ac- 


tion of the Municipal Council, and 
instituted a representative suit against 
the Council for injunction and 
other reliefs. We are not here con- 
eerned with those proceedings. The 


present appeal had its origin in a dif- 
ferent action at law filed against the 
Council by an individual 
having a stall, stall No. 164, in the 
market. Under the Council resolution 
of 1965, the fee payable by him for 
the stall under his use had registered 
'a more tian ‘threefold’ increase from 


per way to understand 


stall holder - 


suing the Council for relief, this stall 
holder was minded to protect nobody’s 
interest but his own. But, even so, he 
put his case, not on the ground that 
the hike in the stallage fee in his case 
was all too sudden and excessive, bul 
on the theoretical ground that the en- 
hancement was based on wrong crite« 
ria. Earlier, before the trial Court, 8 
did contend that there was no basis at 
all for the levy of Rs. 2.50. It was im 
that context, that he dubbed the emn- 
hancement as ‘arbitrary’ and ‘capri- 
cious.” But his line of argument in this 
Court has been slightly different. The 
contention is not that the action of the © 
Council lacked any basis whatever, 
but it had no rational basis. This shift 
in the emphasis is presumably the re- 
sult of the acceptance by him of tha 
findings of the Courts below that the 
Council’s resolution was based on the 
Finance Committee’s survey which, in 
turn, was based on various factors 
which were regarded as relevant, 
These very factors are now assailed as 
irrational and irrelevant for the purpose 
of setting aside the Councils action. 


37. Section 260 (2) (b) is the provi- 
sion to which can be traced the rela- 
tive power of a Municipal Council: 
to fix the rates of stallage fees. Shora 
of unnecessary words, and in a con- 
densed form, the section lays down 
that a Municipal Council “may levy 
the following fees at such rates as may 
appear to it proper.” 


38. The section gives the Council a 
very wide berth in the matter of levy 
of licence fees. What is more, the 
standards of propriety to be observed 
in fixing the rates of fees are also left 
entirely in the hands of the Council 
And yet, the Council’s discretion cane 


“not be construed as arbitrary or un- 


guided. To do so would be to ship- 
wreck the section on the bedrock of 
Art. 14 of our Constitution. The pro- 
the scope of 
the power would be to construe the 
provision, not in isolation, but in asso- 
ciation with the other provisions and 
in the context of the general scheme of 
the enactment. On the latter aspect, I 
have earlier explained how the statute 
itself views the status of a Municipal 
Council to be. As I said, it is not just 
a property owning Corporation, but a 
responsible: loeal auhority.: In. this con- 


- tèxt, therefore, the., Council’s discre 
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` tión in the~matter of levying stallage 


fees can in no circumstance be thought 
of.as an unguided or misguided discre- 
tion. Contrarywise, the Council cannot 
justify the propriety of a given levy, 
but its ipse dixit. It has got to pass 
the test of objective standards, 


39. The complaint of the stall 
holder in this case is that the criteria 
which the Council adopted cannot lead 
to an objective rate-fixing on the basis 
of rational standards, susceptible of 
uniform application. This argument had 
been earlier accepted by Raghavan, J. 
who decided the second appeal in the 
stall holder’s favour. Of the criteria 
adopted by the Council in this case, the 
learned Judge said very little about the 
neighbourhood rentals as providing an 
objective standard. But he examined 
the other two criteria which the Coun- 
cil- took into consideration, namely, the 
mature of the trade and the volume of 
trade turned out by the individual 
stall holders from their stalls. As to 
these factors, the learned Judge ex- 
pressed the view that these are variabie 
quantities, differing from stall holder 
to stall holder, irrespective of the loca- 
tion: the floor area and other physical 
features of the respective stalls. He 


said that these considerations were not 


only irrelevant in the fixation of rates 
of stallage fees, but they did introduce 
an element- of discrimination in the 
treatment accorded between one stall 
holder and another. 


40. In this Letters Patent Appeal, the 
stall holder’s learned counsel, Mr. Siva- 
ramakrishniah, adopts these reasonings 
for his argument. He did not contend 
that the Council’s action is bereft of 
any basis. Nor did he address any 
argument on the comparison afforded by 
rents realised just outside the market 
in privately let shops. He concentrated 
rather on the other two criteria which 
had gone into the decision of the 
Council, 


44. Mr. Alagiriswami, for the Muni- 
cipal Council, said that the power to 
levy fees from stalls in a publie mar- 
ket is a right annexed to the Council’s 
ownership of property, and stall holders 
cannot raise any objection to an 
enhancement of the rates so long as 


they do not affect the current licensing © 


period. Learned counsel: derived: these 
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42. That. decision, however, is of no- 
help to us, for`an answer to our pre- 
sent problem. For the Court in that 
case did not have to go into the ques- 
tion as to what criteria would be 
reasonable and what criteria would he 
discriminatory in the determination of 
rates of fees, The Court, no doubt, ex- 
pressed the view that stallage fees 
were akin to rent and the power te 
levy them was a power annexed io 
ownership of the property, rather than 
a fiscal power to levy taxes, rates and 
fees. The discussion, indeed, covered a 
wide ground, but the ultimate decision 
of the Court was considerably influenc- 


ed by the circumstance that the en~« 
hancement in question related to a 
future period to which the current 


licences did not extend. 

43. The question ‘then would seem 
to be almost one of first impression. 
But before entering into the discussion, 
I would like to discover what the 
limits of judicial review might be in 
cases of this kind. I start with the posi- 
tion that running public markets is -the 
business of Municipal Councils and -the 
Legislature has entrusted them with 
powers to realise fees from the users 
of these markets, At the same time, 
they are local authorities, accountable 
as such. The concern of the Court 
must, therefore, be a nice balancing . 
of considerations. On the one hand, the 
Court cannot sit in judgment over the 
decisions of the Municipal Councils as 
some kind of a self-constituted rates 
tribunal of appeal. On the other hand, 
the. stall holders cannot be exposed to 
the tender mercies of Municipal Coun- 
cils which exercise a virtual monopoly 
of market space in many areas. 


44. In a case where a Municipal 
Council is unable to justify its’ fixation 
of a stallage fees on any ground, the 
duty of the Court is clear and definite. 
Such a levy must be set aside without 
ceremony, as arbitrary. But where the 
fees imposed are claimed to be based 
on some data or criteria, it might be 
open to the Court to see if they exist, 
but there the Court may cry halt. The 
Court cannot, as I understand its role, 
go further into the subject and see 
how it might have decided the ques- 
tion: on those materials. On any view. 


‘of the Court’s jurisdiction, it is not for 
arguments -from- Arumugha: - Kone: vw. > 


the Court to refix the ‘rates. It. can ej . 
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ther uphold the Council’s decision or 
set it aside. 


45. I, however, hasten to add fthat 
where judicial review is sought in a 


given case on the touchstone of Consti- 
tutional limitations or fundamental 
rights, not only has this Court un- 


doubted jurisdiction to review fhe ac- 
tion of the Municipal Council . concern= 
ed, but it is its positive duty to do so, 
It is in this latter sense that I have 
to examine the factors which the 
Municipal Council had taken into con- 
sideration in this case, and which 
Raghavan, J. had regarded as leading 
to discriminatory levies, 


46. The two important criteria which 
fhe Council applied for enhancing the 
fees all round were the nature and the 
extent of the stall holder’s trade as 
compared to previous years. The stall 
holder, in this case, is a dealer in 
grocery, It is not suggested that the 
nature of his grocery business is such 
that he cannot hide any enhancement, 
That would be no argument at all, for 
with such an argument ne can claim 
complete exemption for all grocery 
shops, Nor is it suggested that his 
turnover is such that he cannot afford 
to pay Rs. 2.50 per day. Indeed, inabi~ 
lity or incapacity to pay has never 
been pleaded as an answer to the en- 
hancement. As I earlier mentioned, the 
arguments are put forward only on the 
basis that they raise a point of princi- 
ple. I am, however, nof in a position 
to see how there can be any objection 
on principle fo the adoption of these 
two factors as criteria for the fixation 
of stallage fees. It must be remem- 
bered that we are dealing with a pub- 
lic market and the use of shopping 
space in stalls housed in that markef. 
The use of the stalls is not for all and 
sundry objects, but is meant only for 
carrying on trade or businesses.. In 
these events, it must be held that there 
is a rational relation or nexus between 


the business conducted in a stall and 
the rate of stallage fees recoverable 
from it. 


47. There is even less point In the 
criticism that stallage fees should nof 
be adjusted according to the quantum 
of business turned out in a stall. For 
very many purposes, business furnover 
is taken as a standard, because it re- 
flects, by and large, the traders ability 
to pay. ‘When taking note of the tra- 
der’s turnover in this case, therefore, 
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the Council really took note of his 
ability to pay. In the field the taxation, 
for instance, ability fo pay offers a 
reasonable basis for adjusting the Habi- 
lity. Even in private trade, this is not 
an irrelevant consideration. In haulage 
contracts, for instance, where the ques- 
tion of space is important, rates ara 
often fixed on the principle as much 
as the traffic can bear; which really 
reflects ability to pay. Courts cannot, 
therefore, reject this consideration oul 
of hand as irrelevant or irrational. 


48. It was said that the adoption of 
these criteria resulted, not in unifor- 
mity, but in a diversity of rates even 
where other things remained equal. 
The answer to this objection is not far 
to seek. The rule against discrimina- 
tion is only one aspect of the principle 
of equality, and it applies only whers 
similarly placed persons are visited 
with unequal burdens or liabilities, But 
there is another aspect to this idea of 
equality, which is that where there ara 
essential differences between man and 
man, the law cannot compel the appli- 
cation of procrustean standards for 
bringing about an unnatural uniformity. 


Although stallage fees are statutory 
levies, they are quite akin to rentals 
and may be regarded as rent sub- 


stitutes, As such, they are susceptible 
to variations, If those variations ara 
fairly relatable to the variations in the 
stall holders own trading conditions, 
the result cannot be held to offend 
Art, 14 of the Constitution, 


49. As I indicated earlier, not mucli 
was heard in argument about the wis- 
dom of adopting the prevailing rents 
in the variety as a criterion for fixing 
the rates of stallage fees in the Munici- 
pal Market. Presumably, it was ac- 
cepted on all hands that rents in the 
neighbourhood are a dependable eco- 


nomic indicator for the supply and de~- 


mand position for shopping accommoda- 
tion in the locality. If this were tha 
assumption, then if is, in my opinion, 
well founded. It also effectively ans- 
wers the other points raised by tha 
stall holder in this case. Landlords, it 
may be observed, will not be unaliva 
fo such things as the tenant’s line of 
frade, his turnover, his ability fo pay 
and the like, while bargaining for rent, 
These considerations would equally bs 
present to the minds of those who 
hunt for accommodation. In this sense, 
therefore, the state of private letting 
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in the neighbourhood not only affords 
a good guide in itself for the fixation 
of stallage fees, but it also tends to 
validate the other criteria which the 
Council had taken note of in this case, 
namely, the stall holder’s line of trade 
and its turnover, 


50. While analysing Sec, 260 (2) of 
the Act, I had adverted to the differ- 
ence between stall holders who take 
under a direct licence from the Muni- 
cipal Council and those who take under 
a sub-licence from an intermediary. At 
the end of the present discussion, it 
seems to me inconceivable that a case 
such as the present can arise at all 
under the latter dispensation., Even if 
it does, I wonder if it would be open 
to a stall holder, as a sub-licensee, to 
object to the levy by the contractor. on 
the grounds which have been urged in 
this case, I see no difference in the 
merits of the position as between the 
two kinds of cases, excepting that stall 
holders under a direct licence from the 
Municipal Council can invoke the prin- 
ciples of public law and constitutional 
law in their argument, 


51. I have so far dealt with the 
merits of each and every one of the 
criteria which the Municipal Counct 
had adopted in this ease. But the argu- 
ment for the stall holders was also 
addressed, broadly, in the form of 2 
general proposition. It was to the ef 
fect that while a Municipal Council is 
at liberty to raise additional revenues 
to any extent it Tikes by enhancing the 


- licence fees in its public markets, it is 


nevertheless under a duty to distribute 
the burden equitably as between the 
different stall holders. I do not accept 
as correct the basic approach behind 
this proposition. The idea of distribu- 
tion of burdens as between differen 
persons is a peculiarity of fiscal juris 
sprudence, and it applies only to fiscaf 
burdens, properly so-called; it does no? 
- apply to non-fiscal revenues. As I men- 
tioned earlier, itis now well-settled 
that the fees levied by a Municipal 
Council under Sec, 260 (2) of the Dis- 
trict Municipalities Act is by no means 
a fiscal levy. It is only in the nature 
of a licence fee demanded by the 
Council from the users in a public 
market. Accordingly, it does not iend 
itself to the same treatment as a tax 
or a local rate levied in a Municipality, 
where the Municipal Council first 
thinks about the overall increase im 
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revenue and in that context, and oniy 
in that context, proceeds to examine 
subsidiary questions like the incidence 
of the levy, the distribution of the 
burden as between different sections, 
and the like. I do not also accept the 
assumption behind this argument that 
there is no limit, in theory to the 
Councils power to increase the licence 
fees, so long as the distributional as- 
pect is taken care of by the adoption 
Of some device or other of equitable 
distribution, In my view, the proper 
conception of  stallage fees and other 
levies effected by a Municipal Council 
under Sec, 260 (2) is to regard them 
as fees payable by licence-holders 
Under this system, each stall holder s 
the object of an individual levy. Any 
increase in that levy must also be on 
an individualistic basis, It is in this 
light that the discussion has proceeded 
earlier, and rightly so, 


52. For the reasons stated above, I 
hold that the impugned resolution `of 
the Coimbatore Municipal Council is’ 
quite valid. I accordingly. allow this 
appeal, with costs, setting aside the 
judgment of Raghavan J. in the second 
appeal restoring the decree and judg- 
ment of the court below. 

GOKULAKRISHNAN, J.:— 53. In 
view of the majority opinion of the Full 
Bench, the decision rendered by 
Raghavan, J. in S. A. No. 1259 of 1968 
is confirmed and the Letters Patent 
Appeal is dismissed with costs. 

Appeal dismissed, 
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K. M. Mohammed Yusuf Zulaika 
Umma and others, Petitioners v. P. A. 
Abdul Khader (died) and another, Re- 
spondents, 


C. R.P, Nos, 3530 and 3532 of 1976, 
DJ- 26-11-1979. 
Tamil Nadu Buildings (Lease and 


Rent Control) Act (18 of 1960), Sec- 
tion 10 (2) (ii) (a) — Application for 
eviction on ground of subletting — 
Granting of —— Subletting need not 
subsist either on date of notice com- 
plaining subletting or during the course 
of the application. (1979) 1 Mad LJ 317, 
Overruled. 

An application under S. 10 (2) (ii) (a), 
for eviction on the ground of sublet- 
ting cannot be-rejected on the ground 
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- that: the subletting does not subsist on 
the date of notice complaining the sub- 
letting or on the date of filing of -the 
application or on the aate of its hearing. 


As far as the Rent Control Act is 
concerned, it is open to the landlord to 
file a petition for eviction on the 
ground of unauthorised  sub-letting 
without previously issuing a notice to 
the tenant. Therefore, the subletting 
need not subsist on the date of the 
notice, It need not either. subsist 
during the disposal of the eviction peti- 
tion. All that is required under Sec- 
tion 10 (2) Gi) (a) is that the tenant 
should have sublet the premises with- 
out the written consent of the land- 
lord. Once the requirement is satisfied, 
the tenant forfeits his protection and 
becomes liable to be evicted, and the 
statute does not impose a further con- 
dition that the subletting must be 
continuing throughout the entire course 
of the eviction petition. If such con- 
struction were to be put on the statu- 
tory provision, the tenant will be able 
to play a hide-and-seek game and the 
moment he comes to know of the land- 


ford’s intention to file a petition, he 
can temporarily cause the tenant to 
vacate the premises in question and 


eccupy it himself, and as soon as the 
petition for eviction is dismissed, he 
ean re-induct the sub-tenant into the 
premises. (1979) 1 Mad LJ 317, Over- 
ruled; AIR 1975 SC 2156, Foll. 

(Paras 3 fo 6) 


Cases Referred: Chronological Paras 
(1979) 1 Mad LJ 317 . 3 


AIR 1975 SC 2156 å 
K. T. Palpandian, G. V. Srinivasalu 
and P. Ratnadurai, for Petitioners; 


T. Martin and K. 
for Respondents. | 

ISMAIL, C. J.: — These two civil 
Fevision petitions are filed against the 
order of: the Appellate Authority func- 
tioning under the Tamil Nadu Act 18 of 


N. Chinnikrishnan, 


1960, dated 6th Oct. 1976, made in 
H. R. A.*Nos. 259. and 260 of 1975. 
Fhe petitioners herein are the owners 


of premises No. 1/30 Vepery High 
Road, Madras-7.. They leased out the 
premises - in question to the predeces- 
sor-in-interest of. the respondents herein 
under two lease- deeds, one in respect 
of the ground floor and . the other in 

respect of the first floor, the rent Je 
the ground floor- being Rs. 350 and the 
: rent. for the first floor being Rs. 200 


. per month. It was in respect of these 
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two- lease deeds: that the petitioners ` 
filed two petitions H. R: C. 1325 and 
1326 of 1976 under S, 10 (2) (Gi) (a) of 
the Act, on the ground that the tenant 
had sublet the premises without ‘the 
consent of the landlords and that conse- 
quentially he had violated the terms of 
the lease. In the counter filed by him, 


_the tenant disputed the allegation that 


he had violated the conditions of ‘the 
tenancy and that he had sublet the 
premises to another person. During the 
course of the trial evidence was Tet in 
to show that the tenant had sublet ‘the 
premises to one Hydross and that after 
his death in Jan. 1975, he sublet ‘the 
premises to one Moosa. As against this 
ease of the landlord, two  witnésses 
were examined on behalf of the tenant, 
the tenant himself as R. W. 1 and the 


said Moosa as R. W, 2. The - Rent 
Controller, after considering the evid- 
ence adduced before him, held that 


there had been unauthorised subletting 
in favour of Hydross in the first in- 
pie and in favour of Moosa in the 


second instance and that consequently 
the tenant was liable to be evicted. 
Accordingly, he allowed the two evic- 


tion petitions filed by the landlords, 
Against this order the tenant filed two 
appeals, H. R. A. 259 and 260 of 1976. 
The appellate authority, by the im- 
pugned order -dated 6-10-1976 held thaï 
the tenant had not sublet the premises 
to Hydross or to Moosa but had only 
hired out the business to Hydross . and 
thereafter to Moosa, with the result 
that they were carrying on the business 
in the premises in question as hirers, 
In view of his conclusion that ths 
tenant had only hired out the business 
to Hydross and to Moosa, and had no 
sublet the premises, he allowed the 
appeals and dismissed the eviction peti- 
tions filed by the landlords. It: is 
against this order of the appellate au- 
thority that the present civil revision 
petitions have ` been filed by 
lords. 

2, The first question for considera= 
tion is whether the subletting has been 
established in this case or not, For the 
purpose of considering this question, 
we have necessarily to refer to . tha 
finding of the appellate authority that 
there was no subletting, but only a 
hiring out-of the business by -:the 
tenant in favour of Hydross in the 


i first instance and to Moosa subsequent- 


ly, . It was nobody's -case that- the busiz pi 


the land- . 
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ness was hired out by the tenant to 
Hydross or to Moosa. In view of this, 

the finding of the appellate authority 
* in this behalf was totally uncalled for, 
and Mr. T., Martin, the learned counsel 
for the tenant-respondent herein, had 
to concede that the appellate authority 
had no jurisdiction to render such a 
finding, because no such case was put 
forward by either of the parties. Once 
this finding of the appellate authority 
goes, the question that then arises for 
consideration is whether the subletting 
had been established or not. Even from 
the finding of the appellate authority 
it can be inferred that the subletting 
had been established. The appellate au- 
thority was driven to record the con- 
clusion which’ it did only because the 
tenant was not carrying on the busi- 
ness, but was away from the place of 
business and the business was com- 
pletely in charge of Hydross and sub- 
sequently in charge of Moosa. Unless 
the said Hydross or Moosa was com- 
pletely in charge of the business and 
was running the same as his own, 
there was no question of the tenant 
hiring out the business either to Hy- 


dross or to Moosa. Apart from this, 
there is overwhelming evidence to 
prove that the tenant had sublet the 


premises to the two individuals refer- 
red to above. When the tenant gave 
evidence as R. W. 1, he practically ad- 
mitted that he knew nothing about the 
hotel business, that he was not main- 
taining any account with regard to this 
- business, though he was maintaining ac- 
counts with regard -to other businesses, 
that he did not know what was the pro- 
fit or loss arising from the business and 
that he had employed Hydross only as 
manager and thereafter Moosa. Moosa in 
turn, when he gave evidence as R.W. 2, 
stated that he was working as a 
Manager, though his evidence also 
gives an indication that it was Hydross 
who was completely in charge of the 
business with his assistance and that 
subsequent to the death of Hydross he 
was in charge of the business. Inde- 
pendent of this oral evidence, there ‘is 
clinching evidence in Ex. P-8 which 
are records from the Commercial taxes 
department. These records clearly esta- 
blish that it was Hydross who was the 
sole proprietor of the business in ques- 
tion and even in - the Form D applica- 
tion filed by him; -Hydross had- aeb: 
1980 Mad./10. VI G—27. ` 
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‘also subsequently.. Even 
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ed himself as the proprietor of the 
business. Having regard to this clinch- 
ing documentary evidence available, 
there can be no doubt whatever that 
Hydross was the owner of the business 
and that the tenant, who was living 
in Kerala carrying on other activities 
had sublet the premises in question to 
Hydross, to enable him to carry on the 
business in the premises in question, 
and, subsequent to the death of Hydross, 
to Moosa. Having regard to those 
features, we have no doubt whatever 
that the Rent Controller was right in 
coming to the conclusion that there had 
been unauthorised subletting in favour 
of Hydross in the first instance and to 
Moosa subsequently. 


3. Mr. Martin, the learned counsel 
for the respondent herein having re- 
gard to this overwhelming evidence, 
had to resort to a tenchnical plea, 
relying on a decision of this Court in 
S. C. Basappa v. Jumnadass also known 
as Jumnadass Manickchand 1979-1 Mad 
LJ 317. Before we refer to this judg- 
ment, we have to refer to certain 
dates. It is stated before us that Hy- 
dross died on 29-1-1975 and only after 
the death of Hydross the landlords 
sent notice to the tenant complaining 
of unauthorised subletting. The tenant 
issued a reply notice on 3-4-1975 under 
Exs. R-i and R-2, and the eviction 
petitions themselves filed on 7-7-1975. 
Basing himself on these facts and the 
decision referred to above, Mr. Martin 
contended that even the notice com- 
plaining of subletting in favour of 
Hydross was issued only after the 
death of Hydross, that thereforé on the 
date when the landlords issued the 
notice on 14-3-1975, as well as on 7-T- 
1975, when they filed the petitions in 
question, there was no sub-tenant in 
physical occupation of the premises in 
question and that consequently, on the 
basis of the decision referred to above, 
the landlords were not entitled to ob- 
tain an order for eviction in their 


favour. Now this argument of 
Mr. Martin proceeds on the basis . that 
subletting in favour of Hydross alone 


had been proved and not subletting in 
Moosa. If subletting . in 
favour of Moosa also is established, 
there will be no scope for this argu- 
was 
the date. of the petition and 
though we 
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have held, agreeing with the Rent 
Controller, that there was subletting in 
favour of Hydross and also in favour 
of Moosa subsequently, we proceed to 
consider this argument of the learned 
counsel for the respondents on the 
basis that subletting in favour of Hy- 
dross alone had been established and 
subletting in favour of Moosa had not 
been proved. The question for conside- 
ration is whether. there is any sub- 
stance in this contention of the learned 
counsel for the respondents. 


4. The decision of this Court refer- 
red to above, if we may say so fully 
supports this contention of the learned 
counsel. The reasoning and the con- 
clusion of the learned Chief Justice, 
who decided that case, are to be found 
in para 3 of the Order: 


‘The second ground of attack was 
that there was subletting. Mr. Raja- 
gopala Iyengar fairly concedes that on 
the date when the application for evic- 
tion came up for hearing, the sub- 
tenant was not there physically. There- 
fore, the landlord was unable to sustain 
his ground under S, 10 (2) (ii) (a) of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act. That section provides 
that a landlord who seeks to evict his 
tenant shall apply to the Controller for 
a direction in that behalf and that the 
Controller, after giving the tenant a 
reasonable opportunity of showing cause 
against the application is satisfied that 
the tenant has after 23-10-1945, without 
the written consent of the landlord, 
transferred his right under the lease 
or sublet the entire building on any 
portion thereof, if the lease does not 
confer on him any right to do so. The 
question is whether a past conduct on 
the part of the lessee, when he sublet 
the building without authority, would 


still compel him to suffer an order 
of eviction tmder the abovesaid sec- 
tion, if in given facts and circum- 


stances of the case, there was no such 
subletting or no subtenant physically 
in occupation of the demised premises 
on the date when the petition comes 
up for hearing. Whatever may be the 
truth in the pleadings of a particular 
case, it is essential for the landlord, 
who seeks to secure possession under 
Section 10 (2) (ii) (a) of the Act to 
show that on the date wher he 
complains of subletting there is 
such subletting in praesenti and that it 
was provable as a physical fact. His 
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suggestion and pleading that about the 
time when he came to court or some- 
time before he filed the petition there 
was such subletting by the tenant with- 
out authority, cannot avail him of the 
right to seek for eviction under the 
above section. If he wishes to estab- 
lished that there was such subletting 
without authority, he should prove to 
the first court, namely, the Rent Con- 
troller, and thereafter at every stage 
when the proceedings is in seisin of the 
statutory authorities dealing with the 
subject matter that such physical fact 
of subletting is in fact in existence and 
the subletting is, therefore. at the in- 
stance of the tenant and that too with- 
out authority. Therefore, a landlord on 
the mere fact that there was subletting 
of the premises cannot seek for an 
order under the above sub-section when 
he is unable to establish that there is 
any physical and pragmatic act of sub- 
letting by the tenant without authority. 
In the instant case, as I said, Mr. Raja- 
gopala Iyengar fairly conceded that on 
the date when the petition was taken 
up for hearing he was unable to esta- 
blish that there was such subletting. 
The subletting cannot be a matter of 
surmise, but such can only be the re- 
sult of an actual investigation and ad- 
judication and a resultant finding, I am 
of the view that no such finding can 
be rendered in the instant case, as 
there was no physical subletting at site. 
The petition has to fail on that ground 
also. The lower court therefore was 
right in having dismissed the petition. 
The civil revision petition is therefore 
dismissed.” 


When the matter came up before one 
of us, since it was not possible to agree 
with theconclusion ofthe learned Chief 
Justice, the matter was directed to be 
posted before a Bench and that is how 
the matter came up before us. There 
are a number of difficulties in accept- 
ing the reasoning and conclusion of the 
learned Chief Justice in the decision 
referred to above, In one place, the 
statement is— 


“The question is whether past con- 
duct on the part of the lessee when he 
sublet the puilding without authority, 
would stil) compel him to suffer an 
order of eviction under the abovesaid 
section if in given facts and circum- 
stances of a case there was no such 
subletting or no subtenant physically 
in occupation of the demised premises 
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on the date when 
up for hearing”. 

Therefore this sentence will give an 
indication that the learned Chief Jus- 
tice considered the date when the peti- 
tion came up for hearing as the crucial 
date for determining the question. 
However, lower down, the statement of 
the learned Chief Justice will give an 
indication that even the date of the 
filing of the petition as well as the date 
of the hearing of the petition at sub- 
sequent stages would constitute crucial 
dates. This is apparent from the two 
sentences following the above sentence 
in the passage extracted already. 
We are clearly of the opinion that 
such a reasoning and conclusion runs 
contrary to the language of the section 
and would also lead to unintended and 
abound results. As a matter of fact, 
what conseguences may follow from 
such a decision is illustrated by the 
Supreme Court itself in its decision in 
Gajanan Dattatraya v. Sherbanu Hosang 
Patel AIR 1975 SC 2156. In that case, 
the Supreme Court was considering the 
scope of Section 13 (1) (e) of the 
Bombay Rents, Hotel and Lodging 
House Rates Control Act 1947. That 
statutory provision read as follows:— 


“13 (1) (e) That the tenant has, since 
the coming into operation of this Act, 
unlawfully sublet or after the date of 
commencement of the Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol (Amendment) Act 1973 unlawfully 
given on licence the whole or part of 
the premises or assigned or transferred 
in any other manner his interest there- 
in”. 


The argument that was advanced be- 
fore the Supreme Court was based on 
the use of the words ‘has sublet’, and 
that therefore the subletting was to 
subsist on the date of the suit. It was 
this argument which was rejected by 
the Supreme Court when it observed— 


the same 


the petition comes 


“The appellant, repeated 
contentions which had been advanced 
before the High Court. The provisions 
of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act 1947 indi- 
cate that a tenant is disentitled to any 
protection under the Act if he is with- 
in the mischief of the provisions of 
Section 13 (1) (e), namely, that he has 
sublet. The language is that, if the 
tenant has sublet, the protection ceases. 
To accede to the contention of the ap- 
pellant would mean that a tenant 
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would not be within the mischief of 
unlawful subletting, if after the land- 
lord gives a notice terminating the ten- 
ancy on the ground of unlawful sub- 
letting the sub-tenant vacates. The 
landlord will not be able to get any 
relief against the tenant in spite of un- 
lawful subletting. In that way the ten- 
ant can foil the attempt of the land- 
lord to obtain possession of the pre- 
mises on the ground of subletting every 
time by getting the sub-tenant to vacate 
the premises. The tenant’s liability to 
eviction arises once the fact of unlaw- 
ful subletting is proved. At the date of 
the notice if it is proved that there 
was unlawful subletting, the tenant is 
liable ‘to be evicted.” 


Applying the above ratio of the deci- 
sion of the Supreme Court it will be 
seen that the decision of the learned 
Chief Justice of this court already re- 
ferred to would lead to unintended 
consequences. It will be seen from the 
passage from the judgment of the 
learned Chief Justice extracted above 
that, according to the learned Chief 
Justice, the subletting must subsist on 
the date of the petition for eviction, on 
the date of the hearing by the Rent 
Controller, on the date of the hearing 
by the appellate authority and on the 
date of the hearing by the revisional 
authority. If subletting does not subsist 
on all these four occasions cumulative- 
ly, the landlord will not be entitled to 
obtain an order of eviction. Such a 
situation would be far worse than the 
one which the Supreme Court was 
contemplating in the decision referred 
to above. If the landlord succeeds in 
proving the subsistence of subletting on 
the date of the filing of the petition 
for eviction and on the date of the 
hearing of the petition, still the tenant 
can defeat the landlord by getting the 
sub-tenant to vacate before his appeal 
comes up for hearing. Similarly he can 
do the same thing before the matter 
comes up for nearing before the revi- 
sional authority. That cannot be the 
law, and, therefore, with great respect 
to the learned Chief Justice, we are of 
the opinion that the reasoning and 
conclusion of the learned Chief Justice 
are not sound, 


5. Mr. Martin then contended, rely- 
ing on the sentence in the judgment 
of the Supreme Court extracted above, 
namely, ‘at the date of the notice, if it 
is proved that there was unlawful sub- 


letting, the tenant is liable to be eviet- 
ed’, that at least on the date when 
notice is issued by the landlord to the 
tenant, subletting must subsist, that in 
this case on 14-3-1975, when the land- 
lords issued the notice to the tenant, 
Hydross was already dead, that there- 
fore there was no subsisting subletting 
in his favour and _ that consequently 
the landlords were not entitled to get 
an order of eviction. We are afraid 
that this argument is misconceived. In 
the first place, the Supreme Court was 
dealing with the case of a suit and 
therefore the Supreme Court took into 
account the necessity to issue a notice 
terminating the tenancy and it was that 
which was referred to in the above 
paragraph from the judgment of the 
Supreme Court, namely, that on the 
date when the tenancy was terminated 
it must be proved that the tenant had 
already sublet the premises, thereby 
showing that the said unauthorised 
subletting was the ground for termina- 
tion of the tenancy. But, as far as the 
Rent Control Act is concerned, it has 
not been held by the Supreme Court 
that any such notice is necessary. Thus 
it is open to the landlord to file a peti- 
tion for eviction on the ground af un- 
authorised subletting without previous- 
ly issuing a notice to the tenant. If the 
argument of Mr. Martin is accepted 
with reference to such a situation, the 
decision of the Supreme Court will 
have no application. 


6. Independent of the above consi- 
derations, we are of the opinion that 
as a matter of simple construction of 
S. 10 (2) (ii) of the Act, we are unable 
to subscribe to the proposition laid 
down by the learned Chief Justice. 
Section 10 (2) (ii) of the Act reads as 
follows — 


"10 (2) A landlord who seeks to 
evict his tenant shall apply to the Con- 
troller for a direction in that behalf. 
If the Controller, after giving the 
tenant a reasonable opportunity of 
showing cause against the application, 
is satisfied — (ii) that the tenant has, 
after 23rd Oct., 1945, without the writ- 
ten consent of the landlord — (a) 
transferred his right under the lease or 
sublet the entire building or any por- 
tion thereof. if the lease does not con- 
fer on him any right to do so, or (b) 
used the buildirg for a purpose other 
than that for which it was leased.” . 
‘Thus it will be seen that S. 10 (2) (ii) 
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contemplates two situations; one deal- 
ing with the tenant transferring his 
rights under the lease or subletting the 
entire building and the other dealing 
with the tenant using the building for 
a purpose other than that for which 
it was leased. On a harmonious cons- 
truction of the above clauses, it will 
be seen that the expression ‘that the 
tenant has, after 23rd Oct. 1945, with- 
out the written consent of the land- 
lord, transferred his right under the 
lease or sublet the entire building or 
any portion thereof, from the very 
nature of the case, does not contemplate 
the continuance of the sub-letting. All 
that is required is that subsequent to 
23rd Oct. 1945, the tenant should have 
sublet the premises without the written 
consent of the landlord. Once the re- 
quirement is satisfied, the tenant for- 
feits his protection and becomes Hable 
to be evicted, and the statute does not 
impose a further condition that the 
subletting must be continuing throu- 
ghout the entire course of the eviction 
petition. If such construction were to 
be put on the statutory provision. the 
tenant will be able to play a hide-and- 
seek game and the moment he comes 
to know of the landlord’s intention to 
file a petition, he can temporarily cause 
the tenant to vacate the premises in 
question and occupy it himself, and as 
soon as the petition for eviction is dis- 
missed he can re-induct the sub-tenant 
into the premises. This could not have 


been the intention of the legislature, 
and the statutory provision like the 
one under consideration cannot also be 
construed in such a manner. 

7. Under these circumstances, we 
allow the civil revision petitions. set 


aside the order of the Appellate Autho- 
rity and restore the order of the Rent 
Controller. There will be no order as 
to costs. 


8. The respondents are granted one 


month’s time from now to vacate the 
premises, 
9. As soon as we pronounced the 


above order, Mr. Martin, the learned 
counsel for the respondent, orally re- 
quested for leave to appeal to the 
Supreme Court under Art. 134-A of the 
Constitution of India. Having regard to 
the fact that we have simply followed 
the judgment of the Supreme Court, 


which cannot be distinguished on the 
facts of this case. we do not consider 
that the- present case satisfies the 
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requirements of Art. 133 (1), namely, 
that it involves a substantial question 
of law of general importance which 
needs to be decided by the Supreme 
Court. Consequently, the request for 
leave is rejected, 

Petition dismissed, 
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Akkaloi Ammani Chatram, Petitioner 
v. State of Tamil Nadu and others, Re- 
spondents. 


C. R. P. No. 2938 of 1976, D/- 30-8- 
1979. 

(A) Tamil Nadu Inam Estates (Abolition 
& Conversion into Ryotwari) Act (26 of 
1563), S. 2 (9) — T. N. Estates (Abolition 
and Conversion into Ryotwari) Act (26 
of 1948), 5. 2 (3) — Definitions of “Inam 
Estate” under the Acts — They are 
mutually exclusive, (Para 32} 

(B) Tamil Nadu Inam Estates (Abolition 
& Conversion into Ryotwari) Act (24 of 
1963), S. 2 (11) — Expression “part” — 
Meaning of, 

The word “part” is not a word of art 
or a technical term conveying a special 
meaning, There is nothing in the scheme 
of the Tamil Nadu Act 26 of 1963 or in 
the context of the definition of the term 
‘part village inam estate’ justifying giv- 
ing to the expression ‘part’ occurring 
therein a meaning other than the dic- 
tionary meaning. (Para 36) 


(C) Tamil Nadu Inam Estates (Aboli- 
tion and Conversion into Ryotwari) Act 
(26 of 1963), Sec. 2 (11) Explanation I 
(b) — Applicability —- Expression “Other 
loca] equivalent” — Meaning. 

The explanation refers to acreage or 


eawnies or other local equivalent. The 
expression ‘other local equivalent’ must 


necessarily mean equivalent to acreage. 


or cawnies. As far as Thanjavur District 
is concerned, the local equivalent to 
acreage or cawnies are only veli, mah 


end kuli. (Para 37) 
Cases Referred : Chronological Paras 
(1974) 1 Mad LJ 129 32 
AIR 1965 SC 516 32 


(1959) Appeals Nos. 223 and 292 of 1956, 
D/- 12-11-1959 (Mad) 
4. 15, 16, 17, 26, 28, 29. 32. 34. 36 
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(1921) ILR 44 Mad 421: AIR 1921 PC 1: 
19 All LJ 201 17, 29 
(1919) 46 Ind App 204: AIR 1919 PC 82: 
17 All LJ 1097 32 


R. Balasubramaniam for V. Srinivasan, 
for Petitioner; Advocate-General assisted 
by Addl. Govt. Pleader and K. Parasaran 
for V. Krishnan and P. Veeraraghavan, 
for Respondents, 


ISMAIL, J.:—~ The Tamil Nadu Estates 
(Abolition and Conversion into Ryotwari) 
Act 1948 (Tamil Nadu Act 26 of 1948) 
was enacted to provide for the repeal of 
the permanent settlement, the acquisi- 
tion of the rights of landholders in per- 
manently settled and certain other 
estates in the then province of Madras, 
and the introduction of the ryotwari set- 
tlement in such estates, Section 2 (3) of 
this Act defined the expression ‘inam 
estate’ as meaning a zamindari or an 
undertenure or an inam estate. Section 2 
(7) defined the expression inam estate as 
meaning “an estate within the meaning 
of Sec. 2, clause (2) (d) of the Estates 
Land Act, but not including an inam vil- 
lage which became an estate by virtue 
of the Madras Estates Land (III Amend- 
ment) Act 1936”. Section 9 of the Act 
provided for the Settlement Officer de- 
termining whether an inam village is an 
inam estate or not, 


(1947) 74 Ind App 230: 
29 


©- 2 Pursuant to the above statutory 
provision, the Settlement Officer No. IV, 
Tiruchirapalli took proceedings for de- 
termining whether the relevant extent 
of lands in Maharaja Samudram village, 
Pattukottai taluk, Thanjavur district, 
constituted an inam estate or not, as de- 
fined in Section 2 (7) of the Tamil Nadu 
Act 26 of 1948 He came to the conclu- 
sion that it was not an inam estate, How- 
ever, some of the persons claiming to be 
ryots of the lands in question preferred 
an appeal before the Estates Abolition 
Tribunal, Madurai in R. A. 357 of 1950. 
The Tribunal reversed the conclusion of 
the Settlement Officer and held that the 
lands constituted an inam estate within 
the meaning of Section 2 (7) of the 
Tamil Nadu Act 26 of 1948. The peti- 
tioner herein filed W. P. 527 of 1951 on 
the file of this court under Article 226 
of the Constitution of India, for quash- 
ing the order of the Tribunal and on 
19-1-1951 this court dismissed the writ 
petition holding that as the contention 
of the petitioner was that the inam in 
question did not constitute a whole vil- 
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lage, but was less than a village, it was 
open to the petitioner to file a suit in a 
civil court for establishing that the con- 
cerned lands did not constitute an inam 
estate within the scope of Section 2 (7) 
of the Tamil Nadu Act 26 of 1948, as the 
jurisdiction of the Settlement Officer un- 
der Section 9 of that Act was confin- 
ed to the determination whether an inam 
village constituted an ‘inam estate’ or 
not, 


3. Therefore, the petitioner herein 
filed O, S, 4 of 1954 on the file of the 
District Court, West Thanjavur at Than- 
javur, which was transferred to the court 
of the Subordinate Judge of Thanjavur 
and disposed of as O. S. No. 78 of 1954. 
In that suit, the petitioner herein prayed 
for a declaration that the notification is- 
sued by the Govt. under the Tamil 
Nadu Act 26 of 1948, treating the con- 
cerned Jand as an inam estate was ultra 
vires the powers of the State of Madras, 
void and had no legal effect; and for a 
permanent injunction against the State 
of Madras from in any manner applying 
Tamil Nadu Act 26 of 1948 to the suit 
properties. The suit properties were de- 
scribed as — 


“South of the temple of Sri Ranga- 
nathaswami in Maharajasamudram vil- 
lage, North of the lower level land of 
Maharajasamudram lake and boundary 
of Palathali village; east of Kalugupulik-~ 
kidu; and west of Erumaikaran pallam in 
Maharajasamudram village and Pattu- 
kottai fort covering an extent of 2942 
acres and 82 cents nanja, punja and gar- 
den lands situate in Pattukottai taluk, 
Pattukottai sub-regisry in Thanjavur 
district.” 

The case of the petitioner was that the 
grant did not constitute the entirety of 
the village, that the lands were granted 
by Raja Sri Pratapsimha Raja Sahib in 
a Sursun. Era 1140; that it was for the 
construction of an Agraharam for Brah- 
mins in the land; that the lands men- 
tioned in the grant were granted for the 


maintenance of agraharam and that it 


was clear from the records that what 
was granted by the Raja was less than 
a village and indeed only a portion of 
the village. That suit was decreed by 
the learned Subordinate Judge of Than- 
javur on 6-1-1956. 


4. The matter was taken up to this 
court in App. Nos. 223 and 292 of 1956, 
the former having been preferred by the 
State of Madras and the latter having 
been preferred by some of the persons 
claiming to be ryots of the lands in ques- 
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tion. Both the appeals were dismissed by 
a Bench of this court on 12-11-1959. The 
Bench held that the original grant pro- 
duced before the court clearly establish- 
ed that the grant was not of the entire 
village, though what was granted in 
inam was a large extent of land, 


5. Subsequently the Tamil Nadu Le- 
gislature passed two Acts, the Tamil 
Nadu Inam Estates (Abolition and Con- 
version into Ryotwari) Act 1963, the 
Tamil Nadu Act 26 of 1963, to provide 
for the acquisition of the rights of land- 
holders in inam estates in the State of 
Tamil Nadu and the introduction of the 
ryotwari settlement in such estates, and 
the Tamil Nadu Minor Inams (Abolition 
and Conversion into Ryotwori) Act 1963, 
the Tamil Nadu Act 30 of 1963, to pro- 
vide for the acquisition of the rights of 
inamdars in minor inams in the State 
of Tamil Nadu and the introduction of 
ryotwari settlement in such inams, 


6. Simultaneously, the Tamil Nadu 
Legislature enacted the Tamil Nadu 
Inams (Supplementary) Act 1963, the 
Tamil Nadu Act 31 of 1963 to provide 
for the determination of questions whe- 
ther any non-ryotwari area in the State 
of Tamil Nadu is or is not an existing 
inam estate, a part village inam estate, 
a minor inam or a whole inam village 
in Pudukottai, Section 2 (a) of the Tamil 
Nadu Act 31 of 1963 defines the expres- 
sion ‘existing inam estate’ as having the 
same meaning as in clause (4) of Sec- 
tion 2 of the Tamil Nadu Act 26 of 1963. 
Section 2 (4) of the Tamil Nadu Act 26 
of 1963 defines the expression ‘existing 
inam estate’ as meaning an inam village 
which became an estate by virtue of the 
Madras Estates Land (IH Amendment) 
Act 1936 (Madras Act XVIII of 1936). It 
is worthwhile noting that the inam vil- 
lage referred to in this definition was 
outside the scope of the Tamil Nadu Act 
26 of 1948. Section 2 (c) of the Tamil 
Nadu Act 31 of 1963, defines the expres- 
sion ‘minor inam’ as having the same 
meaning as in clause (9) of Section 2 of 
the Tamil Nadu Act 30 of 1963. Section 2 
(9) of the Tamil Nadu Act 30 of 1963 
defines the expression ‘minor inam’ as 
meaning — 

"(i) any inam which is not — (a) an 
estate within the meaning of sub-clause 
(d) of clause (2) of Section 3 of the Mad- 
ras Estates Land Act 1908 (Madras Act 
1 of 1908) or (b) a new inam estate as 
defined in clause (9) of Section 2 of the 
Inam Estates Abolition Act; or (c) an 
estate within the meaning of sub-cl. (d) 
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of clause (2) of Section 3 of the Madras 
Estates Land Act 1908 (Madras Act 1 
of 1908) as in force in the territories spe- 
cified in the II Schedule to the Andhra 
Pradesh and Madras (Alteration of 
Boundaries) Act 1959 — (Central Act 56 
of 1959). 

(ii) Lakhiraj tenures of land; 

(iii) any inam recognised and confirm- 
ed under Section 2 of the Pudukottai 
(Settlement of Inams) Act 1955 (Madras 
Act XXIII of 1955), but not including a 
new inam estate as defined in clause (9) 
of Section 2 of the Inam Estates Aboli- 
tion Act and situated in the merged ter- 
triory of Pudukottai. 

(iv) any inam in the transferred terri- 
tory including any inam governed by the 
Services Inams Proclamation, dated 13-5- 
1893, or by Section 22 of the Madras 
(Transferred Territory) Incorporated and 
Unincorporated Devaswoms Act 1959 
(Madras Act 30 of 1959) but not includ- 
ing lands held on any of the tenures 
specified below namely-—— (a) Sreepan- 
daravaka, (b) Sreepadam, and (c) Thir- 
rupuvaram; 

Explanation: Any land granted on 
service tenure and governed by cl. (b) 
of sub-section (1) and sub-section (2) of 
Section 17 of the Abolition Act, or by 
clause (b) of sub-section (1) and sub-sec- 
tion (2) of Section 14 of the Inam Estates 
Abolition Act shall be deemed to be a 
minor inam.” 

7. The expression ‘new inam estate’ 
as defined in Section 2 (9) of the Tamil 
Nadu Act 26 of 1963 means a part vil- 
lage inam estate or a Pudukottai inam 
estate, 

8. Section 2 (e) of the Tamil Nadu 
defines the expression 
‘part village inam estate’ as having the 
same meaning as in clause (11) of Sec- 
tion 2 of the Tamil Nadu Act 26 of 1948. 
Section 2 (11) of the Tamil Nadu Act 
26 of 1948, defines the expression ‘part 
village inam estate’ as meaning — 

"A part of a village including a part 
of a village in the merged territory. of 
Pudukottai the grant of which part has 
been made, confirmed or recognised by 
the Government, notwithstanding that 
subsequent to the grant, such part has 
been partitioned among the grantees or 
the successors-in-title of the grantee or 
grantees; 

Explanation-I (a) Where the grant of 
a part of a village as an inam is expres- 
sed to be a specified fraction of, or a 
specified number of shares in, a village, 
such part shall be deemed to be a part 
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village inam estate notwithstanding that 
such grant refers also to the extent of 
such part in terms of acreage or cawnies, 
or of other local equivalent; 


(b) Where a grant as an inam is ex- 
pressed to be only in terms of acreage 
or cawnies, or of other local equivalent 
the area which forms the subject matter 
of the grant shall not be: deemed to be 
a part village inam estate. 

Explanation II — A part of a vil- 
lage granted in inam shall be deemed 
to be a part village inam estate notwith- 
standing that different parts of such part 
village were granted, confirmed or re- 
cognised on different dates or by diffe- 
rent title deeds or in favour of different 
persons, 

9. Sec. 3 of the Tamil Nadu Act 31 
of 1963, provides for the appointment of 
Settlement Officers and Section 4 pro- 
vides for the constitution of Tribunals. 
Section 5 (1) of the Act states— 

‘Notwithstanding anything contained 
in the Madras Estates Land Act 1908 
(Madras Act I of 1908) or in any other 
law for the time being in force, any 
person interested may, within three 
months from the notified date as defined 
in clause (10) of Section 2 of the Inam 
Estates Abolition Act or from the date of 
Publication in the District Gazette, 
under sub-section (5) of Section 1 of the 
Minor Inams Abolition Act, of a copy of 
the Notification under sub-sec. (4) of 
the said Section 1, make an application 
to the Settlement Officer for a declara- 
tion that the non-ryotwari area speci- 
fied in the application is or is not — (i) 
an existing inam estate; or (ii) a part 
village inam estate; or (iii) a minor inam; 
or (iv) a whole inam village in Pudukot- 
tai”. 

There is a proviso to this sub-section, 
which it is unnecessary to refer to for 
the purpose of this case. 

10. Section 6 of the Tamil Nadu Act 31 
of 1963, provides for an appeal to the 
Tribunal against the order of the Set- 
tlement Officer. Section 7 provides that 
the Tribunal shall be deemed to be a 
court subordinate to the High Court for 
the purpose of Section 115, C. P. C. 
It is unnecessary for the purpose of this 
case to refer to the other provisions of 
this Act. 


li, After these enactments were pass- 
ed, the Government in G. O. Ms. Num- 
ber 3174, Revenue, dated 17-12-1966, in 
exercise of the powers conferred by sub- 
section (4) of Section 1 of the Tamil 
applied the pro- 
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visions of that Act to the Inam estate, 
namely, Maharajasamudram, Pattukottai 
taluk. After the Government issued this 
notification, the petitioner herein invok- 
ed the jurisdiction of the Settlement Offi- 
cer, under Section 5 of the Tamil Nadu 
Act 3] of 1963, putting forward the con- 
tention that the inam in question was 
only a minor inam and was not an inam 
estate under the Tamil Nadu Act 26 of 
1963. The description of the property 
given by the petitioner in that applica- 
tion filed before the Settlement Officer 
was — , 


“Tanjore Dist. Pattukottai taluka, land 
known as Pattumalavarayan kalani as 
per the decree in O.S. 78 of 1954, afore- 
said and measured as R., S. 1 to 580 less 
R. S. 212 and 213, area 2473 acres 66 cents 


less land acquired by the Government 
already”. 
12. The party-respondents herein as 


as well as the State of Tamilnadu filed 
objections before the Settlement Officer 
Tanjore, disputing the claim of the peti- 
tioner herein and putting forward the 
contention that the lands in question 
constituted an ‘existing inam estate’ with- 
in the scope of the Tamil Nadu Act 31 
of 1963, or at least a part village inam 
estate’ and not a ‘minor inam’. The Set- 
tlement Officer by his order dated 16-9- 
1968, rejected the case of the petitioner 
herein that the inam in question consti- 
tuted a minor inam and that therefore 
the notification issued by the Govern- 
ment had to be cancelled. Against this 
order of the Settlement Officer, the peti- 
tioner herein preferred appeals before 
the Tribunal manned by the principal 
Subordinate Judge, Thanjavur. The Tri- 
bunal by its order dated 23-3-1972, re- 
manded the matter for fresh enquiry by 
the Settlement Officer. After remand, 
the Settlement Officer passed a fresh 
order on 15-11-1974, holding that the 
non-ryotwari area going by the name of 
Maharajasamudram and covered by T.D. 
444 constituted a part village inam estate 
attracting the provisions in Explanation 
1 (a) and (2) to Section 2 (11) of the 
Tamil Nadu Act 26 of 1963. Against this 
order of the Settlement Officer, the peti- 
tioner herein again preferred appeals to 
the Inam Abolition Tribunal, Tanjore, 
manned by the Principal Subordinate 
Judge, Tanjore. The ‘Tribunal by its 
order dated 4-9-1976, dismissed the ap- 
` peals and confirmed the order of the 
Settlement Officer.’ It is to revise this 
order of the Tribunal that the: present 
. Civil revisión petition -has been filed 
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under Section 7 of the Tamil Nadu Act 
31 of 1963, read with Section 115 of the 
Civil Procedure Code. 


13. As we have pointed out already, 
the jurisdiction of the Settlement Offi- 
cer under Section 5 of the Tamil Nadu 
Act 31 of 1963, is to decide whether a 
non-ryotwari area is an existing inam 
estate or a part village inam estate or a 
minor inam or a whole inam village in 
Pudukottai or none of these things. It is 
not the case of anybody that the proper- 
ty with which we are concerned is a 
whole inam village in Pudukottai, Con- 
sequently the Settlement Officer as well 
as the Tribunal had to enquire to find 
out whether the non-ryotwari area in 
question was an existing inam estate or 
a part village inam estate or a minor 
inam. As we have pointed out already, 
it was the case of the petitioner that it 
was a minor inam and it was the case of 
the State as well as the party-respondents 
herein that it was an existing inam estata 
or at least a part village inam estate. 


14. From what we have stated above, 
the Settlement Officer and the Tribunal 
have held that it is not a minor inam and 
that it is a part village inam estate com- 
ing within the scope of the Tamil Nadu 
Act 26 of 19863. We have now to consi- 
der the question, whether the Settle- 
ment Officer or the Tribunal had com- 
mitted any error of jurisdiction in com- 
ing to the said conclusion. 


15. The learned counsel for the peti- 
tioner very strenuously contended that 
the original grant in this case, a certified 
copy of which has been marked as 
Ex. A. 3, would clearly show that the non=- | 
ryotwari area in question was only a 
minor inam, and that the decision in O. S. 
No. 78 of 1954, of the court of the Sub- 
ordinate Judge, Thanjavur and the deci- 
sion of this court in AS 223 and 292 of 
1956 on the file of this court had estab- 
lished that the grant in question did not 
consist of a whole village; that for con- 
tituting an existing inam estate, it was 
necessary that the inam should be of a 
whole village and that it had already 
been held that the inam in the present 
case was not of the whole village, it 
could not be an existing inam estate. It 
was further contended by the learned 
counsel for the petitioner that the ori- 
ginal grant would also establish that the 
grant in question was not a part village 
inam estate as defined in Section 2 (11) 


| of the Tamil Nadu Act 26 of 1963, because - 
-ef the Explanation -1 (b) to the ‘Said sec- 
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tion. We shall now consider the validity 
of these submissions. 


16. As far as the proceedings in O. S. 
No. 78 of 1954 on the file of the court of 
the Subordinate Judge, Thanjavur, and 
A. S. 223 and 292 of 1956, on the file of 
this court are concerned, the learned 
counsel for the petitioner conceded that 
it was not his contention that those deci- 
sions constituted res judicata and that it 
was his contention that those decisions 
would constitute very valuable evidence 
deciding the controversy in question. On 
the face ofit, thelearned counsel had to 
take that stand because of the difference in 
the provisions contained in the Tamil Nadu 
Act 26 of 1948, and the Tamil Nadu 
Act 26 of 1963, and as Section 9 of the 
C. P. Code is not applicable and also as 
Sec. 68 of the Tamil Nadu Act 26 of 
1963, is not applicable because sub-sec- 
tion (2) of that section states that the 
decision of a civil court (not being the 
court of a District Munsif or a Court of 
Small Causes) on any matter falling 
within its jurisdiction shall except in 
so far as such decision is inconsistent 
with the provisions of the said Act be 
binding on the parties thereto and per- 
sons claiming under them in any proceed- 
ing under the said Act before a Tribunal 
or Special Appellate Tribunal or a Judge 
of the High Court under sub-section (2) 
of Section 46 in so far as such matter 


is in issue between the parties or per- 
sons aforesaid in such proceedings, and 
the proceedings of a Tribunal under the 
Tamil Nadu Act 26 of 1963, but (and?) the 
proceedings of a Tribunal under the Tamil 
Nadu Act 31 of 1963. Consequently, we 
have to proceed on the basis that the 
earlier decisions, namely, the decision in 
O. S. 78 of 1954 on the file of the Court 
of the subordinate Judge, Thanjavur, 
and the decision of this court in A, S. 223 
and 292 of 1956 do not constitute res 
judicata and they can be treated only as 
affording valuable evidence which can 
be taken into account in deciding the 
controversy between the parties. 


17. Before proceeding further, we shall 
now state as to what exactly was decid- 
ed by this court in A. S. 223 and 292 of 
1956. Ex. A 3 is claimed as a certified copy 
of the original grant in the present case 
and the same claim was put forward 
before this court in the two appeals re- 
ferred to above, and that was the rea- 
son why the Bench of this court in the 
judgment in question stated that that 
was one of those rare cases where the 
court had the evidence of the original 
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grant itself, What has been marked as 
Ex, A. 3, in these proceedings was mark- 
ed as Ex. A. 1, in those proceedings. The 
Bench of this court treating the present 
Ex. A. 3, as the original grant came to 
the conclusion that the terms of the 
said grant made it clear that what was 
granted was not an entire village, though 
a large extent of lands was granted. On 
behalf of the persons who claimed to be 
ryots, reliance was placed on a Shrotriem 
statement for fasli 1213, that is, 1803 
A. D, and also an extract from the Inam 
Fair Register for the purpose of putting 
forward the contention that what was 
the subject matter of grant was a whole 
fixed jodi village. But the Bench of 
this court after observing — 


“Undoubtedly the entries in the sev- 
eral columns of the Inam Fair Register 
appear to indicate that the original grant 
was an entire village”. 
proceeded to state as follows — 


“But in this case, we have the original 
grant itself and undoubtedly the terms 
of the grant should prevail over the en- 
tries in the Inam Fair Register. That 
was laid down in Secretary of State for 
India v. Srinivasachariar, (1921) ILR 44 
Mad 421 (PC). In our opinion, the ori- 
ginal grant leaves no room for doubt 
whatever that what was granted in Inam 
was a large extent of land, but not an 
entire village.” 


Before us, the contention of the respond- 
ents herein was two-fold namely— 
(1) that Ex. A. 3 could not be considered 
to be a grant at all; and (2) - that even 
assuming that it consituted a grant, it 
did not relate to the lands in question. 


18. We shall have now to consider the 
validity of the respective submissions. 


19. The ‘grant’ is in Modi language and 
the same has been translated into English 
by the Government Translator and by 
A3 in the English translation of the 
‘grant’. The Government translator was 
examined in the proceedings and the 
correctness of the translation has been 
accepted by both sides. Ex. A.3, reads 
as follows — 


“Reason for writing this grant of cer- 
tain land as inam for charities by Raja 
Sri Pratapsingji Raja Sahib in Sursen 
Era 1140, to the present and future 
palace officer at Kalapathur Divan, is that 
an Agraharam consisting of 50 houses 
for brahmins shall be constructed in the 
land before the temple of Sri -Rangana- 
tha Swami, situated to the west of Pat- 
shall be 
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called in the name of late Mathosri 
as Umambapuram. The undermentioned 
land is granted for the maintenance 
of the Agraharam, The land known as 
Pattu Malavarayan Kalani, situated 
to the west of i Pattukottai fort, 
scith to the temple of Sri Ranganatha 
Swami, north to the low lands of the 
Maharajasmudram lake and to the boun- 
daries of Palathalai east to Kallapulikadu 
and west to Errumai Kollam, which re- 
mains uncultivated for the last hundred 
years. The four boundaries of the above 
land have been now fixed. The land is 
overgrown with trees and is in a state 
of wilderness, From the abovesaid land, 
an extent of land wherein 750 kalams of 
paddy seed could be sown and cultivated 
is granted. The bunds fo Maharajasamu- 
dram lake is in breached condition, The 
portion of the bunds which are not in 
good condition shall be rebuilt. The 
Brahmins shall cultivate nanjai and 
punjai crops, as they like according to 
seasons. : The land shall be enjoyed as 
sarvamanyam for three years from this 
year onwards. After that it should be 
modified as shrotriem, Hundred chakaras 
should be collected as shrotriem assess- 
ment, This amount of hundred chakaras 
should be utilised for feeding Brahmins 
on every Dwadasi day and conducting 
Thanneer pandal during summer. These 
charities should be carried out. Regard- 
ing this, instructions have been given to 
Vittal Ranganath Devaji Naick and 
Suriya Vamshi. They will do according- 
ly. They will also submit a list of the 
names of the deserving Brahmins and 
according to it sanad shall be issued in 
favour of the Brahmins’: individually. 
Take a copy and return the sanad to 
them”. 

20. The terms of Ex, A. 3 warrant the 
following comments :— 

‘1, The year of Ex. A. 3 is stated to be 
Sursen Era 1140, corresponding to 1740 
A.D, 

2. There is no reference whatever to 
Maharajasamudram village as such in 
Ex. A. 3. 

3. Ex. A. 3 contemplated that an Ag- 
raharam consisting of 50 houses for Bra- 
hmins should be constructed in the land 
before the temple of Sri Ranganatha- 
swami, situate to the west of Pattukottai 
fort, and that the said Agraharam should 
be called in the name of late Mathosri 
as Umambapuram; and the grant pur- 
ported to be made under Ex. A. 3 was 
for the maintenance of the Agraharam; 

4. Ex. A. 3 referred to a land by the 
name Patta Malavarayan Kalani and the 
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four boundaries of the said Patta Mala- 
varayan Kalani are given: Ex. A. 3 itself 
says that the suit four boundaries of the 
land had been then fixed and that the 
land was overgrown with trees and 
was in a state of wilderness; 


5. The actual land intended to be 
granted was an extent of land out of 
Patta Malavarayan Kalani within the 
four boundaries referred to therein, 


6. The extent of the land so sought to 
be granted is stated “land wherein 750 
kalams of paddy seeds could be sown 
and cultivated”, 


7. The grant was meant to be sarvama- 
nyam for three years and thereafter it 
shall be modified as shrotriem on pay- 
ment of the 100 chakaras: which sum was 
to be utilised for feeding Brahmins on 
each Dwadasi day and for conducting 
Thanneer Pandal during summer; 


8. Vittal Ranganath Devaji Naick and 

Suriya Vamshi to whom instructions 
were issued would also submit a list of 
names of deserving Brahmins and ac- 
cording to it sannad shall be issued in 
favour of the Brahmins individually.” 
It is with reference to these features of 
Ex. A. 3 and in particular with reference 
to the fact that the four boundaries of 
the land intended to be granted were not 
mentioned and thereby the subject mat- 
ter of the alleged grant could not be 
localised and the further fact that the 
grant was stated to be for the main- 
tenance of an Agraharam and was in- 
tended to be made in the names of dif- 
ferent Brahmins individually, whose 
names were to be submitted in the 
future and there could not be a valid 
grant without the subject matter of the 
grant being specified and the grantees 
being actually named, it was contended 
on behalf of the respondents that Ex. 
A, 3, itself did not constitute a grant, We 
see considerable substance in this con- 
tention. 


21. It is indisputable that the land 
sought to be granted under Ex. A. 3 was 
not defined or localised. No doubt there 
is a mention of the name of the land as 
Patta Malavarayan Kalani and its four 
boundaries, It is not the entirety of Patta 
Malavarayan Kalani within the four 
boundaries described therein that was 
sought to be granted, which part of 
Patta Malavarayan Kalani was sought 
to be granted is not clear from Ex, A. 3 
itself, The proceedings of the Settle- 
ment Officer as well as the Tribunal 
show on what ground the boundaries 
of the property sought to be granted 
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under Ex. A. 3 could not be localised 
with reference to the terms of Ex. A. 3. 
Even the extent of the land sought to be 
granted out of Patta Malavarayan 
Kalani had not been given. It is true 
that the extent is given as ‘land where- 
in 750 kalams of paddy seeds could be 
sown and cultivated”, There is no evi- 
dence to show as to what would have 
been the extent of the land so described 
in Ex. A. 3 as on the date of Ex. A.3. 
The indefiniteness and uncertainty of 
this is made amply clear by the orders 
of the Settlement Officer and the Tribun- 
al. In the original order of the Settlement 
Officer dated 16-9-1968, it was stated — 
"In the normal course this paddy (750 
kalams of paddy) will cultivate 750 mahs 
or 250 acres”. The same was the con- 
tention put forward by the cultivators 
before the Tribunal. In the order of the 
Tribunal which is the subject matter of 
the present civil revision petition, it is 
stated in paragraph 7 as follows :— 


“Now the village Maharajasamudram 
consists of nearly 2500 (acres) and this 
fact is not in dispute. The area of land in 
which 750 kalams of paddy could be 
sown will have to be calculated for the 
interpretation of Ex. A. 3. For this the 
learned counsel for the objectors placed 
reliance on the Thanjavur District Man- 
ual published in the year 1885 under the 
orders of the Government by Venkatsami 
Rao. At page 350 of that book, it is 
stated that for one veli of ordinarily good 
land in the delta, the quantity of seed 
put down is 10 kalams and the propor- 
tion varies with the quality of soil and 
advantage of irrigation. One veli is 6.2/3 
acres, Calculated at this rate 750 kalams 
of paddy could be sown in about 500 
acres of Cauvery delta lands. Admitted- 
ly, Pattukottai was not irrigated by Cau- 
very water till the advent of CMP 
channel, somewhere in the year 1924 or 
so. Prior to that, those _ lands had been 
only rain fed lands or lake fed lands. 
Hence the fertility will be less. Hence 
in any event 750 kalams of paddy could 
not have been sown in more than 500 
acres. Therefore. Ex. A, 3, cannot be a 
grant for a piece of land measuring more 
than 500 acres. Jt is not clear how the 
appellants claim ownership to the whole 
village of Maharajasamudram, which 
now contains 2473.66 acres under this 
grant, which would cover only an extent 
of about 500 acres. Even this 500 acres 
could not be correlated within the 
boundaries of the present village Maha- 
rajasamudram”, 
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We have already referred to the descrip- 
tion and the extent of the property given 
by the petitioner in the plaint in OS. 
No. 78 of 1954 on the file of the Court 
of the Subordinate Judge, Thanjavur and 
also in the application under Section 5 
of the Tamil Nadu Act 31 of 1963, before 
the Settlement Officer, Thanjavur, 


22. Ex. B.2 is an extract from page 1 
of the Irrigation Memoir of No. 204 Ma- 


harajasamudram village. In that it is 
stated as follows — 
“1. The situation of the village and 


its hamlets — The village is situated 2 
miles west of Pattukottai and is covered 
by T. D. No. 444. It has two hamlets 
by name Lakshtope and Kattaikulam 
with separate nathams and houses, 


2, The area under the several descrip- 


tions and tenures of land — The areas 
under the different descriptions are — 
Wet Acres 224,51 
Manavari sae p 146.49 
Dry wis i 1408.83 
Poromoboke a ji 700.97 
Total 2480.80 


The area under the different tenures 
are: 


Ryoti .. Acres 1429.99 
Iruvaram es 5 259.96 
Minor Inam ies $ 7.14 
Old waste sek i 82.85 
Poromboke ae i 700.97 

Total 2480.80 


The extent given in Ex. B. 2 will make 
a strange reading. We have already re- 
ferred to the fact that the extent claim- 
ed by the petitioner herein was practi- 
eally the whole of Maharajasamudram 
village which includes 700.97 acres of 
poromboke, Further, the particulars in 
Ex. B. 2 show that there were ryoti 
lands to the extent of 1429.98 acres, and 
Iruvaram lands to the extent of 259.96 
acres. There is absolutely no evidence 
whatever to correlate the land mention- 
ed in Ex. A. 3, namely, the land wherein 
750 kalams of paddy seeds could be sown 
and cultivated; with the extent claimed 
by the petitioner in the plaint in O. S. 
No. 78 of 1954 on the file of the court of 
the Subordinate Judge, Thanjavur, 
in his application before the Settlement 
Officer under Sec. 5 of the Tamil Nadu 
Act 31 of 1963 or with me extent men- 
tioned in Ex. B. 2. 


23. Having regard to all these fea- 
tures, we are clearly of the opinion that 
Ex. A. 3 cannot be said to be a grant at 
all, In fact, the last portion of Ex. A. 3 
made it clear that the intention was to 


and - 
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grant sanads individually in favour of 
deserving Brahmins. No such sanad issu- 
ed subsequently was produced before 
any of the authorities below. Under 
these circumstances, the contention of 
the respondents herein that Ex. A. 3 
constituted only an intended grant or a 
proposal to make a grant and that it did 
not constitute an actual grant cannot be 
brushed aside and had to be accepted. 


24. The next aspect to be considered 
is, whether even assuming that Ex. A. 3 
constituted a grant, it is a grant in re- 
spect of the inam in question with refer- 
ence to which the petitioner herein put 
forward the claim. Some of the conside- 
rations which we have mentioned, for 
coming to the conclusion that Ex. A. 3 


is not a grant at all, will have bearing. 


on this question also. We have already 
indicated that the reference in Ex. A. 3 
namely that what was purported to be 
granted thereunder was an extent of 
land ‘wherein 750 kalams of paddy seeds 
could be sown and cultivated’ was not 
capable of definite delimitation or mea~ 
sure of an area. There has also been no 
correlation by the petitioner herein 
showing that the said extent is the same 
as the extent which he claimed in the 
plaint in O. S. No. 78 of 1954, on the 
file of the court of the Subordinate 
Judge, Thanjavur and in his application 
before the Settlement Officer, under Sec- 
tion 5 of the Tamil Nadu Act 31 of 1963. 
Unless there has been a correlation 
showing that the land covered by Ex. 
A. 3 is identical with the extent of land 
mentioned in the plaint in O. S. 78 of 
1954 on the file of the court of the Sub- 
ordinate Judge, Thanjavur and in the 
application filed by the petitioner under 
Section 5 of the Tamil Nadu Act 31 of 
1963 before the Settlement Officer, sub- 
j«ct of course to any alienation that 
might have been effected. by the inam- 
dar, it cannot be held that Ex. A. 3 is 
a grant in respect of the land with re- 
ference to which the petitioner has made 
his claim. 


25. Again, we have already indicated 
that none of the sannads issued in favour 
of Brahmins individually as contemplat- 
ed in Ex. A. 3 has been produced. How- 
ever, an English translation of a sannad 
of Soorsen Era 1143, corresponding to 
1743 A. D. has been produced. That 
sanad has been marked as Ex. A. 12 in 
these proceedings. Jt merely refers to 
the Mamuldar or the Tahsildar collecting 
more from the inamdars than what was 
provided for in respect thereof. It also 
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refers to the endowing of 130 chakaras 
to be collected from the inamdars for 
the purpose of thanneer pandals and 
feeding Brahmins on Dwadasi days. It 
is conceded before us that this Ex. A. 12 
did not and cannot constitute a grant, 
though it is called a sannad. As a matter 
of fact, the language of Ex. A. 12 is as 
follows — 


“Besides the above, one hundred chaka- 
ras are to be collected annually from 
Maharajasamudram agraharam, This 
amount is hereby granted by a sanad as 
an endowment for conducting Thanneer- 
pandal and Dwadasi kattalais. The Maha- 
rajasamudram lake is not yet fully com- 
pleted. After the completion of the lake 
an Agraharam will be made. After a 
lapse of three years this will be granted 
for charities.” 


The above language will indicate that 
even by 1743 A. D. the lake was not 
completed and the agraharam itself was 
not formed and that the endowment of 
130 chakaras for conducting thanneer~ 
pandal and Dwadasi kattalais would also 
be made after a lapse of three years 
from 1743 A. D. Further Ex. A. 12 opens 
up by saying — 


“Order issued to the present and the 
future palace officer at Kalpathu divi- 
sion by Maharaja Raja Sri Pratapsingji 
Raja Sahib dated 1143, Soor Sen Era 
(equal to 1743 A. D.) 


The entire people possessing the shro- 
triem village in the above shrotriem 
division, submitted a petition, stating 
that ‘during the regime of the late Senior 
Maharaja Sahib a number of towns were 
gloriously conquered by him. At that 
time, Balaji Ranganath, a subedar was 
entrusted with the work, as per the 
orders of the Raja, for reclaiming and 
reconstructing the bushy and useless and 
insect infested area into places wherein 
houses could be constructed at close 
quarters and to improve the roads lead- 
ing to Sethu and to construct Agraha- 
rams wherein Veda Shastras could be 
recited, and to grant lands on Shrotriem 
tenure for the maintenance of the Brah- 
mins who are put up in the above Agra- 
harams......” 


Thus, Ex, A. 12 was general in nature 
in respect of shrotriem villages in Kala- 
pathur division as a whole and it cannot 
constitute a grant in respect of a parti- 
cular inam, as claimed by the petitioner 


- herein. In view of this, from no point 


of time, Ex. A. 12 can be held to sup- 
port the case of the petitioner herein 


~~ 
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that Ex. A. 3 constituted the original 
grant in the present case, 


26. We have already pointed out that 
the Bench of this court in its judgment 
in A. S, 223 and 292 of 1956 had referred 
to the reliance placed on behalf of the 
ryots on a shrotriem statement for fasli 
1213, that is, 1803 A. D. In that judg- 
ment, the Bench observed as follows — 

“The next document of importance is 
an account of 1213 fasli that is, of 1803; 
This is a shrotriem statement, in which 
the recitals in the petition found in Ex. 
A. 135 (Ex. A. 12 in the present pro- 
ceeding) are recited. Though there is 2 
mention of villages in column 8, it is 
clear that the persons preparing the 
statement proceeded on the footing that 
only certain lands in the village were 
covered by the sanad. It is said that the 
exact extent of the lands in the village 
mentioned in the sanad are not provided. 
There is no list showing the exact ex- 
tent of the lands for these villages in the 
State records. The extent of the lands 
have been entered in the land register as 
per the statements provided by the 
Shrotriemdars.”’ 


Column 8 referred to by the Bench m 
the shrotriem statement of fasli 1213 (the 
Bench judgment actually refers to fasli 
1213, that is, of 1803, while the shrotri- 
em statement filed in this case refers to 
fasli 1218) reads as follows — 

“The nature of the village and the 
taluk and the length of the measuring 
rod by which the lands measured. 

Alli the villages mentioned in the 
sanad are in Mannargudi taluk. The vil- 


lages enjoyed by the Mahajanas (owners) © 


are measured by the rod of the com- 
pany. The lands are not divided indivi- 
dually but they are cultivated in com- 
mon. After deducting the cultivation 
charges etc., from the Mahasool got from 
the lands, the rest of the yield is divid- 
ed among them proportionately accord- 
ing to the pangu (share) they possess; 
and the shrotriem amount is paid to the 
sircar in proportion of the pangu they 
own; and thus they enjoy the lands. The 
exact extent of the lands in the villages 
mentioned in the sanad are not provided. 
There is no list showing the exact extent 
of the lands for these villages in the 
State records. The extent of the lands 
have been entered in the land register 
as per the statements provided by the 
shrotriemdars.” - 

For the present discussion, the more im- 
portant column than Column 8 is Co- 
lumn 7,’ which reads as follows — 
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“Date and month and year as per the 
sanad — 10th day of Jilliy month Soor 
Sen Era 1143.” 


This being the earliest statement avail- 
able, if Ex. A. 3 of Soor Sen Era 1140 
corresponding to 1740 A. D. was the ori- 
ginal grant, a reference to the same 
would have been made in this statement 
Ex. A. 11. On the other hand, this state- 
ment makes a reference to ‘10th day of 
Jilliy month Soor Sen Era 1143’ corres- 
ponding to 1743 A. D. That means, the 
grant relied on must be something dif- 
ferent from Ex, A. 3. 


27. The next in order is the statement 
given by Shivaji Ramachandra Gatika, 
namely, the inam statement given in 
fasli 1272 corresponding to 1862 A. D. 
This has been marked as Ex. A. 22 in 
these proceedings. The heading of Co- 
lumn 7, in this statement — (Matter in 
Tamil omitted — Ed.) 


Under that column merely the sale deeds 
under which Akkabai Ammal, who sub- 
sequently endowed the lands for the 
chatram, had purchased the lands from 
the various pangudars are enumerated 
and there is no reference either to Ex. 
A. 3 or any other sanad or grant therein. 


28. The next in the order is an ex- 
tract from the Inam Fair register to 
which also a reference has been made in 
the judgment of this court in A. S. 223 
and 292 of 1956. This extract has been 
marked as Ex. A. 10 in these proceedings. 
It gives the name of the inam as ‘Maha- 
rajasamudram’ and states ‘This is a 
whole fixed jodi village’. Under column 2, 
the inam is stated to be ‘personal’. Un- 
der Column 10, it is stated to be 
“hereditary”, Under column 8 regarding 
the nature of the grant, it is stated to 
be ‘Bhata vriti’. Under column 11, the 
name of the grantor is given as ‘Pratap 
Singh Raja’. Under column 12, it is 
merely stated — 


"Sikka Sannad Register of 1809 Pai- 
mash chitta of F. 1238 Register of 
F. 12587, 


Under column 21 it is stated — 


“This village was originally held in 
13 pangus. The said 13 pangus were pur- 
chased by Akka Boyi from the Chatram 
at Pattukottai established by Akku Boyi, 
3.1/4 from Pattakirison of No. 17 in the 
14th column; 4 pangus from No. 13 in 
14th column, 2.1/2 from No. 3 in 14th 
column, 1/4 from Appanaiyangar not 
known, 5/16 from No. 14 in the 14th 
column, 1 pangu from Ramasami Iyer 
not known and 1.11/16 from No.. 13 in 
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14th column in 1813, 14, 18, 19 for 
777-1-7, four deeds of sale are produced, 
1 on stamp kadjan and 2 on plain cad- 
jan. In the chitta of F. 1226 10 5/16 are 
entered in the name of Akku Boyi for 
the Pattukottai chatram, In the register 
of F, 1238 and 1258 the whole village is 
entered in the name of her great grand- 
son Ramachandra Shivaji Chadika father 
of the party in column 16, A portion of 
the produce of this village is stated to 
have been appropriated for the support 
of general charity at Pattukottai, 


Sd. A. Srinivasa Rao 
Dy. Collector 

This is a whole fixed jodi village includ- 
ed in the General Sikka Sannad for 59 
whole villages and 11 hamlets in the 
Pattukottai Seemai’’. 

It is further seen that the inam was con- 
firmed under Rule 7 to the holders be- 
ing purchasers, 


29. It is with reference to this, the 
Bench of this Court in A. S, No. 223 and 
292 of 1956 stated — 


“Then, we come to the extract from 
the register of Inams, Ex. A. 7 (Ex. 
A. 10 in the present proceedings), This 
is of the year 1884 (a mistake for 1863). 
It is true that there is a statement that 


this is a whole fixed jodi vil- 
lage. But, from Column 21, we 
find that this appears to have 
been clubbed together with 58 vil- 


lages and 11 hamlets, which were pro- 
bably all devoted to charitable purposes. 
Undoubtedly the entries in the several 
columns of the Inam Fair register appear 
to indicate that the original grant was 
of an entire village, But, in this case, 
we have the original grant itself, and, 
undoubtedly, the terms of the grant 
should prevail over the entries in the 
Inam Fair Register. That was laid down 
in Secretary of State for India v. Sri- 
nivasachariar (1921) ILR 44 Mad 421 
(PC).” . 

As we have already extracted in this 
judgment, the significant thing to be 
noticed in this context is that under 
column 12, Ex. A, 3 was not given as 
the original grant, which would have 
been so given, if really Ex. A. 3 hap- 
pened to be the original grant. This is 
yet another circumstance for holding 
that Ex. A. 3 cannot be the grant in re- 
spect of the inam in question. 

30. Chronologically the next docu- 
ment that has to be considered is the 
inam title deed granted by the mam 
Commissioner. The same has been mark- 
ed as Ex. A, 5 in the present case and 
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is dated 27th July, 1864. The said title 
deed reads as follows — 


“1. On behalf of the Governor in 
Council of Madras I acknowledge your | 
title to the whole village of Maharaja- 
Samudram, taluk, of Pattukottai, district 
of Tanjore, claimed to be of acres 
2313-88 two thousand three hundred and 
thirteen of dry land, five hundred and 
seventy two 572 of wet land and acres 
fifty six 56.94 of garden land besides 
poromboke. 


2. This item being an alienation from 
the original family will be subject to 
the payment of an annual quit rent of 
Rs. 279. Two hundred and seventy nine 
(inclusive of the amount already charg- 
ed thereon) jodi 171.9.2 which is hereby 
imposed upon it in commutation of the 
claims of Government arising from your 
defective (sic) title. The inam is con- 
firmed to you in freehold. In other 
words, the land will be your own abso- 
lute property to hold or dispose of as 
you think proper subject only to the 
payment of the abovementioned quit 
rent. 


3. If you should desire to commute the 
quit rent for the payment of a sum of 
money once for all equal to 20 years’ 
purchase of the quit rent, you will be 
at liberty to do so”. 


There are two significant features pre- 
sent in this title deed. One is, it makes 
a reference to title to the whole village 
of Maharajasamudram, taluk of Pattu- 
kottai. The second is, it refers to an ex- 
tent of 2313-88 acres, With reference to 
the former, it is clear that Ex. A. 3 can- 
not be the original grant, because even 
according to the petitioner, Ex. A. 3 does 


. hot grant the whole village of Maharaja- 


samudram, but the title deed No. 444 
refers to the whole village of Maharaja- 
samudram, Secondly, with regard to the 
extent, what we have observed earlier 
with reference to the extent mentioned 
in Ex. A, 3, and that given by the peti- 
tioner himself in the plaint in O. S. 78 
of 1954 on the file of the Court of the 
Subordinate Judge of Thanjavur, and in 
the petition under Section 5 of the Tamil 
Nadu Act 31 of 1963 before the Settle- 
ment Officer, Thanjavur will apply. 


31. Ex. A. 34 is a copy of the 
poora Inam register. Here again under 
column 2, with regard to the character 
of the inam, it is stated as ‘personal’, 
Under column 10, it is stated as ‘here- - 
ditary’. Under column 11, under the 
heading ‘in what year, by whom it was 
granted’, it is stated as ‘Prathapsingh 


1980 . 
Raja Year 1743. Under column 12, relat- 


ing to documents supporting the inam, 


including the original sanads, and other 
documents, it is stated — 


"26 38 Fash Paimash chitta 58 punjai 
bhaga vibaram”. 


The significant thing to be noticed even 
with regard to this register Ex. A. 34 is 
that the grant was stated to have been 
made in 1743 A. D. and not in 1740 A.D. 
which would be the case, if Ex. A. 3 had 
been the original grant, with reference 
to the inam in question. Thus, it will be 
seen that at no stage prior to these pro- 
ceedings, Ex. A. 3 was relied on as the 
grant, but only a different sanad of 1743 
A. D. was relied on as the grant in rela- 
tion to the present inam. Consequently, 
all these pieces of evidence clearly esta- 
blish that Ex. A. 3 cannot be the ori- 
ginal grant in respect of the inam in 
question. If that be the factual position, 
certainly no reliance can be placed on 
Ex. A. 3 for determining the character 
and the extent of the grant in question 
and one will have to go by the inam 
statement and the extract from the Inam 
fair register, 


32. In fact a Bench of this court to 
which one of us was a party in Muthi- 
rula Mudaliar v, Nataraja Mudaliar 
(1974) 1 Mad LJ 129, has observed — 


“No doubt, the original title deed is 
Not produced. But we have, as already 
pointed, the title deed issued by the 
Inam Commisioner and the statement 
recorded by the Commissioner and also 
an extract from the Inam Register. The 
importance of the recitals in the Inam 
Register has been emphasised by the 
Judicial Committee in Arunachala Chetti 
v. Venkatachalapathi Gurusamigal (1919) 
46 Ind App 204. It is pointed out that 
the Inam Commission inquiry is one 
made on the spot after hearing witnesses 
and examining documents with regard to 
each property. It is also pointed out that 
where no other evidence is available, ut- 
most importance should be attached to 
the information set forth in the Inam 
register, This view was reiterated by the 
Privy Council in Sankarnarayana Pillai’s 
case (1947) 74 Ind App 230. The view of 
the Judicial Committee has been accept- 
ed and followed by the Supreme Court 
in Periayasami Gounder v. Sundaresa 
Iyer, ATR 1965 SC 516, in which it is 
pointed out — ‘As observed by the Judi- 
cial Committee the entries made in the 
said register are the result of an elabo- 
rate enquiry based upon oral evidence 
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and on the spot enquiry and scrutiny of 
available accounts and records”. 


In this context only, we have to con- 
sider the effect-of the judgment of the 
Bench of this court in A. S. 223 and 292 
of 1956. We have already pointed out 
that the learned counsel for the peti- 
tioner did not contend that that decision 
constituted res judicata and stated that 
it was merely a valuable piece of evi- 
dence to be taken into account in consi- 
dering the present controversy.. The 
question decided by the Division Bench 
of this court on the earlier occasion was 
a limited one, namely, whether what was 
granted was a whole inam village or less 
than a village, ‘because if only it was 
a whole inam village it would be an 
inam estate under the Tamil Nadu Act 
26 of 1948, and would be governed hy 
the provisions of the Tamil Nadu Act 26 
of 1948. With reference to that limited 
controversy, the Division Bench held 
that the inam in question was not ə 
whole inam village and therefore not an 
inam estate coming within the scope of 
the Tamil Nadu Act 26 of 1948. In that 
case no contention was ever put forward 
that Ex. A. 3 could not have been a 
grant at all and that in any event even 
assuming that it was a grant, it could 
not have been a grant in respect of ihe 
inam in question. In view of this, the 
Division Bench of this court on the 
earlier occasion had no opportunity to 
consider whether Ex. A. 3 constituted a 
grant at all and even if it constituted 
a grant, whether it was a grant in re- 
spect of the inam in question, Even as- 
suming that since that decision has held 
that therinam in question is not a whole 
inam village and therefore not an inam 
estate coming within the scope of the 
Tamil Nadu Act 26 of 1948 and since 
the State and the respondents’ represen- 
tatives were parties to those proceedings, 
they were bound by the same, that deci- 
sion will not and cannot preclude the 
Government from notifying the inam in 
question under the Tamil Nadu Act 26 
of 1963, because the definition of the 
inam estate under the Tamil Nadu Act 
26 of 1963 is different from the defini- 
tion of the inam estate under the Tamil 
Nadu Act 26 of 1948 and as a matter 
of fact, the two are mutually exclusive. 

33. Section 3 (2) (d) of the Estates 
Land Act 1908 before its amendment by 
Madras Act XVIII of 1936 read as fol- 
lows — 


“Any village of which the land reve- 
nue alone has been granted in inam to 
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.a person not owning the kudivaram there- 
of, provided that the grant has been 
made, confirmed, or recognised by the 
British Government, or any separated 
part of such village”. 


The said clause as substituted by the 
amending Act XVIII of 1936 reads as 
follows — 


“Any inam village of which the grant 
has been made, confirmed or recognised 
.by the Government notwithstanding that 
subsequent to the grant, the village has 
been partitioned among the grantees or 
the successors in title of the grantee or 
grantees.” 


An explanation was introduced by the 
Tamil Nadu Estates Land (Amendment) 
Act 1945 (Tamil Nadu Act II of 1945) as 
follows — 


“Whereas a grant as an inam is ex- 
pressed to be of a named village, the 
area which forms the subject matter of 
the grant shall be deemed to be an 
estate, notwithstanding that it did not 
include certain lands in the village of 


that name which have already been 


granted on service or other tenure or 
been reserved for communal purposes”. 


Consequently, the definition of ‘estate’ 
-s contained in Section 3 (2) (d) of the 
Estates Land Act 1908 was different be- 
fore its amendment by Tamil Nadu Act 
XVIII of 1936 and the Tamil Nadu Act 
26 of 1948 was concerned with the 
‘estate’ as defined in Section 3 (2) (d) of 
the Estates Land Act before its amend- 
ment by the Tamil Nadu Act XVIII of 
1956 and the Tamil Nadu Act 26 of 1963 
was concerned with the definition of the 
‘estate’: as amended by the Tamil Nadu 
Act XVII of 1936. The definition of the 
term ‘estate’ in clause 3 (2) (d) before 
its amendment by Act XVIII of 1936, 
dealt with the grant of the land revenue 
of any village to a person not owning 
the kudiwaram thereof, while the defi- 
nition of the term ‘estate’ as amended 
by the Tamil Nadu Act XVIII of 1936 
dealt with a case where any inam vil- 
lage has been granted. From this point 
of view also, though the Division Bench 
of this court on the earlier occasion held 
that under Ex. A. 3, what was granted 
in inam was a large extent of land; but 
not the entire village. the said decision 
cannot be said to be decisive against the 
case of party-respondents herein that 
the grant in the present case would come 


_-|within the scope, of Section 3 (2) (d) of 


the Estates Land Act 1908, as amended 


iby the Tamil Nadu Act XVIII of -1936, . 
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which is the definition of the existing 
inam estate under Section 2 (4) of the 
Tamil Nadu Act 26 of 1963, which ex- 
pression itself is covered by the defini- 
tion of the term ‘inam estate’ in Sec. 2 
(7) of the Tamil Nadu Act 26 of 1963. 


34, Let us assume for the sake of 
arguments that in view of the earlier 
decision of the Division Bench of this 
court in A. S. 223 and 292 of 1956, it is 
no longer open to any of the parties to 
contend that the inam in question will 
come within the scope of the ‘existing inam 
estate’, Still the case can certainly come 
within the scope of ‘new inam estate’, 
because the definition of the term ‘inam 
estate’ in Sec. 2 (7) of the Tamil Nadu 
Act 26 of 1963 takes in both ‘an existing 
inam estate’ and ‘a new inam estate”. 


35. We have already referred to the 
definition of the ‘new inam estate’ in 
Section 2 (9) of the Tamil Nadu Act 26 
of 1963 and that means ‘a part village 
imam’ estate’, We have again referred to 
the definition of the term ‘part village 
inam state’ in Section 2 (11) of the Tamil 


Nadu Act 26 of 1963, and in the present 


case both the Settlement Officer and the 
Tribunal have held that the inam in 
question is a part village inam estate 
and therefore a new inam estate and 
consequently an inam estate under the 
Tamil Nadu Act 26 of 1963. 


36. Once we have come to the con- 
clusion that Ex. A. 3 cannot be said to 
be a grant at all and that even assuming 
that it can be said to be a grant, it is 
not a grant in respect of the inam with 
which we are concerned, there is no 
scope for construing Ex, A. 3 as a grant 
in respect of the inam in question and 
holding that under the terms of that 
grant what was granted would constitute 
a part village inam estate. However, 
even assuming that Ex. A. 3 is a grant 
in respect of the inam in question there 
can be no difficulty in holding consistent 
with what the Division Bench had al- 
ready held in A. S. 223 and 292 of 1956, 
namely, that Ex. A. 3 did not grant an 
entire village, that at least a part of the 
village had been granted under Fx. A. 3. 
With reference to this position, Mr. R. 
Balasubramania Iyer, learned counsel for © 
the petitioner, contended that by virtue 
of Explanation 1 (b) to Section 2 (11) of 
the Tamil Nadu Act 26 of 1963, the pre- 
sent inam could not be said to be a part 
village inam estate. We have already ex- 
tracted the provisions of Section 2 (11) 
of the Tamil Nadu Act 26 of 1963, along 
with the Explanation. The main part of - 
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the definition states that ‘part village 


: inam estate’ means ‘a part of a village... 


the grant of which part has been made, 
confirmed or recognised: by the Govern- 
TOC ckccaticas 2? The ordinary meaning of 
the word ‘part’ as given in the dictiona- 
ries is as follows— — 
The Concise Oxford Dictionary, 
Edn. states that ‘part’ means — 
“Some but not all of a thing or num- 
ber of things; portion allotted; share”. 
The Shorter Oxford Dictionary gives the 
following meanings for the word ‘part’: 


“Portion of a whole — (1) that which 

with another or. others makes up a 
whole: a certain amount; but not all of 
anything or number of things; a portion, 
division, section, element, constituent, 
piece”, 
Chambers Twentieth Century Dictionary, 
Revised .Edn., gives the following means 
for the word ‘part’ so far as is relevant 
for the present purpose — 


“Something less than the whole; a por- 
tion; that which along with others makes 
up, has made up, or may at sometime 
make up, a whole constituent; a mem- 
ber or organ, an equal quantity share”. 
The word ‘part’ is not a word of art or 
a technical term conveying a special 
meaning. There is nothing in the scheme 
of the Tamil Nadu Act 26-of 1963, or 
in the context of the definition of the 
term ‘part village inam estate’ justifying 
giving to the expression ‘part’ occurring 
therein a meaning other than the dic- 
tionary meaning, referred to above. 
Therefore, even on the: basis that Ex. 
A. 1 constituted a grant and the lands 
covered by Ex. A. 3 are situate in Maha- 
rajasamudram village, it will be a grant 
of a part of the village. The only grant 
that is taken away from the scope of 
this definition is what is contained in 
Explanation 1 (b) to Section 2 (11) and 
that explanation will come into operation 
only where ‘a grant as inam is express- 
ed to be only in terms of acreage or 


6th 


cawnies or of other local equivalent”. As , 


a matter of fact, the very Explanation 1 
(b) will justify the giving of the normal 
meaning to the word ‘part’ occurring in 
Section 2 (11). The language of Explana- 
tion 1 (b) to Section 2 (11) of the Tamil 
Nadu Act 26 of 1963, as already extract- 
ed, reads — 


“Where a grant as an inam is expres- 
sed to be only in terms of acreage or 
ecawnies, or of other local equivalent, 
he area which forms the subject matte 
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of the grant shall not be deemed to be - 
a part village inam estate”, 

The very deeming provision will make 
it clear that but for this explanation, 
the grant would fall within the ‘scope of 
the’ definition itself, Therefore if Expla- 
nation 1 (b) had not been there, even 
where the grant, as an inam, is- express- 
ed to be only in terms of acreage or 
cawnies or of other local equivalent, it 
will still mean a part village inam estate, 
as defined in Section 2 (11) of the Tamil 
Nadu Act 26 of 1963, and by creating a 
fiction, in Explanation 1 (b), the said 
grant is taken out of the definition of a 
part village inam estate. Similarly Ex- 
planation II also will support our conclu- 
sion that the word ‘part’ should be given 
its ordinary meaning. 


37. The next aspect to be considered 
in this case is, whether Explanation (b) 
can come into operation at all. The said 
explanation refers to acreage or cawntes 
or other local equivalent. The expres- 
sion ‘other local equivalent’ must neces- 
sarily mean equivalent to acreage or 
cawnies, As far as Thanjavur District 1s 
concerned, the local equivalent to acre- 
age or cawines. are only veli, mah and 
kuli, The petitioner was not able to pro- 
duce any authority to show that a ref- 
erence to the extent of land ‘wherein a 
particular quantity of paddy can be 
sown or cultivated, ever constituted a 
local equivalent of acreage or cawnies in 
Thanjavur district and in particular in 
1740 A. D. when Ex, A. 3 came into ex- 
istence, That is the reason why the peti- 
tioner was forced to rely upon a word 
Not found in Ex. A. 3 at all, namely, 
‘virayadi’. Whatever the expression 
‘virayadi’ may mean, so long as that ex- 
pression does not find a place in Ex. 
A. 3, there is no scope ‘for importing the 
conception of ‘virayadi’ into the grant in 
Ex. A. 3 and on that basis putting for- 
ward the contention that Explanation 1 
(b) to Section 2 (11) of the Tamil Nadu 
Act of 26 of 1963 will apply in the pre- 
sent case, ; 


` 38. Under these circumstances, we 
have necessarily to reject the contention 
of the petitioner herein that the inam in 
question is not an inam estate under 
Section 2 (7) read with Section 2 (9) and 
Section 2 (11) of the Tamil Nadu Act 26 
of 1963. Consequently, we cannot hold 
that the Tribunal in the present case has 
committed any error, much less an error 
Of jurisdiction so as to warrant inter- 


. ference by this court under Sec, 115, 
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C. P. Code. Hence, the revision petition 
fails and is dismissed, There will be no 
order as to costs, , 


39. As soon as we pronounced our 
fudgment, the learned counsel for the 
petitioner orally requested us for the 
grant of a certificate for preferring an ap- 
peal to the Supreme Court against this 
judgment of ours, We have rested our 
conclusion on the terms of Ex. A. 3 and 
the admitted facts and consequently we 
are not satisfied that the matter involves 
a substantial question of law of general 
importance which, in our opinion, needs 
to be decided by the Supreme Court, 
Hence we reject the request of the 
learned counsel for the petitioner. 


Revision dismissed, 
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J. K. Sayani, Appellant v. Bright Bro- 
thers Pvt. Ltd., Bombay, Respondent. 
L. P. A. No. 132 of 1975, D/- 26-4-79," 


Contract Act (1872), Ss. 205, 206 —« 


Interpretation of — Previous sections 
must be considered — Revocation of 
agency — Contract of agency — Period 
of agency not fixed — Termination of 


agency by principal without notice — 
His liability tọ pay compensation, AIR 
1976 Mad 55, Reversed. (Constitution of 
India Art. 226 — Natural Justice) (Mas- 
ter and Servant — Doctrine of — Appli- 
cability.) 

While interpreting the purport, mean- 
-ing and effect of notice of revocation or 
renunciation under Section 206 the sec- 
tion immediately preceding it dealing 
with notice of revocation should not be 
the only section which should be looked 
into, 

As provided in Section 201 and Sec- 
tion 204 whenever one of the two par- 
ties as between the principal and the 
agent is aggrieved by a premature deter- 
mination of the right of agency without 
reasonable cause, then the other should 
be compensated. It is unnecessary that 
such compensation should be given only 
in a case where a period of time is fixed 
for the existence or continuance of such 
jural relationship. Section 206 has to be 
understood as being general in scope and 
not being one which has an impinge only 


Against Judgment of Ismail J. reported 
in AIR 1976.Mad 55. 
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and only upon Section 205 for the oniy 
reason the word “such” is used in Sec- 
tion 206. As revocation and renunciation 
of the contract of agency may take place 
in myriad ways, the rights and obliga- 
tions that flow from such termination 
can only be after the party who intends 
to snap such jural relationship puts the 
other aggrieved party on reasonable 
notice, This could also be justified on 
the principles of natural justice. AIR 
1976 Mad 55, Reversed. AIR 1946 PC 6; 
AIR 1931 Cal 676 (SB), Rel. on. 

(Paras 6, 8) 


Though strictly agency does not fall 
under the doctrine of master and ser- 
vant, yet the principles applicable to 
such relationship could be invoked in 
the name of good conscience as other- 
wise, the man aggrieved would be with- 
out any remedy whatever, {Para 9) 


Where the agent plaintiff was found 
earning Rs, 4,000/- by way of commis- 
sion, Rs. 12,000/- as three months’ com- 
pensation before termination of agency 


was held reasonable. (Para 10) 
Cases Referred : Chronological Paras 
AIR 1946 PC 6 T 
AIR 1931 Cal 676 (SB) 7 


D, Thilokchand Chopda and D. Madan- 
chand Chopda, for Appellant; V, Srini- 
vasan, for Respondent, 


RAMAPRASADA RAO, C, J.:— This 
Letters Patent Appeal is directed against 
the judgment of Ismail, J, now reported 
in Bright Brothers Ltd. v. J. K. Sayani, 
AIR 1976 Mad 55. The plaintiff in O, S. 
No, 4905 of 1968, on the file of the City 
Civil. Court, Madras, is the appellant 
before us. The plaintiff-appellant enter- 
ed into an arrangement with the defen- 
dants-respondents under which the 
plaintiff appellant became the sole sell- 
ing agents of the respondents with re- 
gard to a specified area. It is admitted 
that the said arrangement did not pre- 
scribe any particular period during 
which the said agency should be in 
vogue. The plaintiff was purchasing the 
goods from the respondents from time 
to time as well as booking orders for the 
sale of the respondents’ goods. A‘*com- 
mission of 6.1/2 per cent was to be paid 
by the respondents to the appellant in 
respect of such dealings. An extra com- 
mission of 1.1/2 per cent was also pro- 
vided for in certain circumstances, Un- 
der Ex. A. 44, dated 27-2-1964, though 
there were certain modifications regard- 
ing the percentage of commission and 
the circumstances under which such en- 
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titlement as to commission by the ap- 
pellant could be claimed, there was no 
further material alterations in the ar- 
rangement, This agency of the appellant 
was terminated by a letter dated 28/30- 
9-1964 marked as Ex. B. 56, The plain- 
tiff-appellant instituted a suit for re- 
covery of various sums, The first one 
was that the plaintiff was entitled to a 
reasonable notice before his agency was 
terminated and under that head, the 
plaintiff estimated such commission at 
Rs. 4,000/- per month and was of the 
view that a reasonable notice of twelve 
months period ought to have been given, 
and therefore, claimed a sum of 
Rs. 48,000/-, The second head of claim 
was that he was entitled to a commis- 
sion of Rs. 12,000/~ on the actual orders 
booked and for services rendered by the 
plaintiff-appellant to the respondents 
during the tenure of the agency. The 
third head under which the claim was 
made by the plaintiff-appellant was that 
the respondent defendants were bound to 
pay compensation to the plaintiff for the 
loss suffered by him in payment of his 
salary and for the closure of their shop 
suddenly. The plaintiff admitted that a 
sum of Rs, 13,431-41 was due to the de- 
fendant but denied liability for the 
balance of the claim, The plaintiff in the 
course of the trial limited his relief to 
a sum of Rs, 50,000/-. Various issues 
were raised before the trial judge, who 
ultimately came to the conclusion that 
under Section 206 of the Indian Con- 
tract Act, the plaintiff was entitled to a 
reasonable notice and he was of the view 
that a period of four months would be 
the period which in the circumstances 
would be a reasonable period for deter- 
mination of the agency and fixed the 
compensation on that ground at 
Rs. 16,000/-, Under the other heads, hav- 
ing regard to the admissions made by 
the plaintiff, that a sum of Rs. 13,431-41 
was due by him to the ‘defendants, the 
trial Judge gave ultimately a decree for 
Rs. 8817-59, As against the said judgment, 
the defendant went on appeal and the 
learned single Judge of this court, who 
considered the main issue was of the 
view that the learned trial Judge was 
not right in having held that a reason- 
able notice of four months’ before the 
determination of the agency was neces- 
sary and modified the decree of the trial 
Sudge accordingly. 

2. In fact, the principal contention 
which was raised before Ismail, J., was 
whether a reasonable notice for deter- 
mination for the service of the agency 
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was necessary at all, when under the 
arrangement between the parties, no 
period of agency has been agreed to 
either expressly or by necessary implica- 
tion, 

3. Ismail, J. was of the view that 
Sections 205 and 206 of the Indian Con- 
tract Act are so inter-linked that Sec- 
tion 206 can only be invoked in a case 
where there is an express or an implied 
contract that the agency should be con- 
tinued for any period of time and if for 
any reason such agency is revoked by 
the principal or renounced by the agents 
without sufficient cause, then one must 
compensate the other. 


4, Chapter 10 of the Indian Contract 
Act dealing with agency has divided the 
subject under independent different heads 
such as appointment and authority of 
agents (Ss. 182 to 189), sub-agents (Sec- 
tions 190 to 195), ratification (Ss. 196 to 
200), Revocation of authority (Ss. 201 to 
210), Agents duty to principal (Ss, 211 
to 221), principal’s duty to agent (Sec- 
fions 222 to 225), and effect of agency on 
eontracts with third persons (Ss. 226 te 
238), The law relating to contracts as 
adumbrated in the Indian Contract Act 
has been so codified that the Act should 
be viewed as a Code relating to the law 
of contracts. In this sense, therefore, 
Chapter 10 and its various sub-heads 
have to be dealt with together and the 
various sub-sections in relevant sub- 
head. In the instant case, we are con- 
cerned with the sub-head ‘Revocation of 
authority’ which is contained in Sec- 
tions 201 to 210 of the Indian Contract 
Act. We are of the view that this sub- 
head appearing in Chapter 10 of the 
Indian Contract Act has a purpose to 
serve and has a bearing upon the con- 
cept of revocation of the authority of 
agency. As agency contemplates two 
principal parties, namely, the principal 
on the one hand and the agent on the 
other, the principal has the right, subject, 
of course, to certain limitations to revoke 
the agency and even so, the agent in 
his turn has also the right to renounce 
the agency subject equally to certain 
terms and conditions. It is in this con- 
text we are of the view that the terms 
revocation and renunciation which pri- 
marily appear and are -projected in the 
forefront in the sub-head of revocation 
of authority in Sections 201 to 210 have 
to be read together, instead of being 
treated in a truncated way for the pur- 
pose of interpretation. While interpret- 
ing the statute which has all the moor- 
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ings of a Code, it would be difficult and 
indeed it appears to us not possible even 
to read two successive sections appear- 
ing in the sub-head of revocation of 
authority as being a self-contained provi- 
sion for the purpose of notice of revoca- 
tion for renunciation. As every section 
under the sub-head in question has a 
bearing on every other section under it, 
it appears to us that while interpreting 
the purport, meaning and the effect of 
notice of revocation or renunciation 
under Section 206, the section imme- 
diately preceding Section 206 dealing 
with notice of revocation or renuncia- 
tion, should not be the only section which 
should be looked into for the purpose of 
guidance and interpretation, As every 
enactment has to be grammatically in- 
terpreted and as all provisions therein 
should be given effect to as far as possi- 
ble instead of giving them up for pur- 
poses of convenience of interpretation, 
we are unable to agree with Ismail, J. 
that for purposes of notice of revocation 
or renunciation, which is referred to in 
Section 206, it can only be of relevancy 
to Section 205 alone and to no other sec- 
tion in the sub-head of revocation of 
authority. In fact, the head ‘Revocation 
of authority’ is so comprehensive enough 
as to include revocation both by the prin- 
cipal as well as revocation by the agent, 


5. The accent is laid upon the word 
‘such’ appearing in Section 206 of the 
Act. It is now for us to consider whe- 
ther it is under Section 205 alone the 
concept of revocation or renunciation is 
thought of. Let us consider Section 201 
of the Act dealing with ‘termination of 
agency’. Section 201 says that an agency 
is terminated by the principal revoking 
his authority or by the agent renouncing 
the business of the agency etc. If, there- 
fore, Section 206 were to be applied only 
to the provision for revocation by prin- 
cipal or renunciation by agent referred 
to in Section 205 alone, then Section 206 
would become nugatory, when we read 
the section with reference to and in con- 
junction with Section 201. Under Sec- 
tion 201 general termination of the agency 
by the principal revoking the authority 
of the principal as also the general right 
of the agent renouncing the business of 
the agency is thought of. Can it, there- 
fore, be said that in such cases Sec. 206 
is not applicable at all? Section 206 
says -v 


"206, Reasonable notice must be 
given of such revocation or renuncia- 
tion, otherwise ‘the' damage thereby re- 
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sulting to the principal or the agent, as ` 
the case may be, must be made good to 
the one by the other”. 


Could it be possible to surmise that re- 
asonable notice need not be given in 
cases Of revocation or renunciation if no 
period of agency is provided for, Sec. 201 
as we said, is general in scope. If the word 
‘such’ appearing in Section 206 is to be 
given the meaning that such revocation 
or renunciation appearing therein would 
only be referable to the principal’s right 
to revoke and the agent’s right to re- 
nounce under Sec. 205 which provides 
for a time during which such agency 
subsists, then such an understanding of 
the word ‘such revocation or renuncia- 
fion’ appearing in Section 206 ignores 
certain rights of the principal or the 
agent as the case may be, in cases of 
general revocation or general renuncia- 
tion. Section 205 reads as follows — 


“Where there is an express or implied 
contract that the agency should be con- 
tinued for any period of time, the prm- 
cipal must make compensation to the 
agent, or the agent to the principal, as 
the case may be, for any previous revoca- 
tion or renunciation of the agency with- 
out sufficient cause”, 


No doubt Section 205 provides for a 
period of time during which agency 
should subsist. If what is intended by 
the Code of the Contract Act is that the 
principal is liable to compensate the 
agent only if the agency is for a -period 
and even so if the agent is obliged to 
compensate the principal if the agency 
should be continued for any fixed period 
of time, then can Section 201 which pro- 
vides for a general right to both the prin- 
cipal and the agent, be exercised to the 
deteriment of one as aginst the other 
without being under an obligation to 
compensate the aggrieved party? 


6. Ismali, J: would refer to Sec. 203 
wherein it is provided that the principal 
may revoke the authority given to the 
agent at any time before the authority 
has been exercised so as to bind the 
principal. This, in our view, is not 
quite apposite for the discussion because 
the. revocation of the authority can pe 
effected before the creation of jural re- 
lationship of principal and agent. There- 
fore, the question of compensation does 
not arise. On the other hand Sec. 204 
gives the clue for our conclusion, S. 204 
of the Act compels the principal not to 
revoke an authority given to an agent 
after the agent has partly exercised the 
same and this interdict is provided by- 
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the statute in so far as it relates to such 
acts and obligations as arising from acts 
already dene in the agency. In so far as 
such aets or obligations done in the 
agency ‘are concerned, could it not be 
expected in justice, equity and goog con- 
science that the agent would be given a 
reasonable notice of such intention and 
if the principal fails to give such re- 
asonable notice, should he not make good 
the damage thereby resulting to the 
agent by reason of such premature de- 
termination. There appears to be a link 
which is a necessary nexus as between 
one section and the other appearing in 
the sub-head of revocation of authority. 
Ismail J. rightly, in our view, quoted 
the cardinal principles of interpretation 
that no word used by the Legislature in 
a statute should be ignored or should be 
held to be meaningless, superfluous or 
otiose, unless, the court is driven to 
such a conclusion, having regard to the 
scheme, object and other relevant cir- 
cumstances of the statutory provisions. 
In our view Section 201 and Sec. 204, if 
they are to be understood in the real- 
istic, legalistic and equitable sense, then 
whenever one of the two parties as be- 
tween the principal and the agent is ag- 
grived by a premature determination of 
the right of agency without reasonable 
cause, then the other should be com- 
pensated. It is unnecessary that such 
compensation should be given only in a 
ease where a period of time is fixed for 
the existence or continuance of such 
jural relationship. 


7. In Sohrabji v. Oriental Govt, 
Security Life Insce. Co. AIR 1946 PC 6: 
(1945) 2 Mad LJ 496, the Privy Council 
was considering the case of a life insur- 
ance agent who was appointed for life, 
One D was appointed on 9th July 1892 for 
life as Insurance Agent and so long as 
he continued in business, it was held that 
the agency cannot be determined with- 
out a reasonable notice of determination 
of such agéncy. In re Shaw Wallace & 
Co. AIR 1931 Cal 676 (SB), which no 
doubt arose under the Income-tax Act 
expressed the view thus — 


“When an agency is not for a fixed 
period, compensation 
company as agents of a business not be- 
ing the commission for a year or a 
shorter period paid in. advance in lieu of 
notice, is merely the capitalised value of 
future annual taxable income......... 


We are only referring to this case to 
fortify our view that in the case when 


the agency is not for.the fixed. period, . 
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compensation is payable. With respect, 
we are unable to agree with the conclu- 
sion that the word ‘such’ in Section 204 
of the Act, should only be read for pur- 
poses of interpreting Section 205 of the 
Contract Act. On the other hand, we 
are of the view that the word ‘such’ has 
been used so as to be referable to all the 
other relevant sections which precede 
and succeed Section 205 under the sub- 
head ‘Revocation of authority’, 


8. Particular reference is made to 
section 207 of the Act. Section 207 in our 
view does not touch upon the rights or 
obligations of either the principal or the 
agent. It only deals with a general term 
whereunder revocation or renunciation 
may be by necessary implication also, 
In fact, Section 205 also refers to an im- 
plied term of a contract of an agency. 
It, therefore, follows that such an impli- 
ed contract may also be determined by a 
conduct which is implied as between the 
parties. Section 206 in our view has to 
be understood as being general in scope 
and not being one which has an impinge 
only and only upon S. 205 for the only 
reason the word ‘such’ is used in Sec- 
tion 206. As revocation and renunciation 
of the contract of agency may take place 
in myriad ways, the rights and obliga- 
tions that flow from such termination 
can only be after the party who intends 
to snap such jural relationship, puts the 
other aggrieved party on reasonable 
notice. . This could also be justified on 
the principles of natural justice, 


‘9. Damages or compensation do arise 
out of some overt or covert act on ‘the 
part of another. In the course of ex- 
ercising that power or a right which a 
person may have, may it be under a con- - 
tract, he should not act in bad faith. He 
should not depart from the requirements 
of natural justice or the person either 
revoking the agency or renunciating it, 
might have refused to take into account 
something which was obligatory on his 
part to take into account or it might have 
based its decision on some matter which 
under the contract between the parties he 
had no right to take into account, These 
are again some of the matters which enter 
into the judicial verdict while consider- 
ing whether a reasonable notice is neces- 
sary whilst snapping the jural relation- 
ship of principal and agent. A unilateral 
act when the same being susceptible to 
judicial scrutiny would lead to miscar- 
riage of justice and would deprive the 
wronged party of the right to claim 
compensation _or damages as the case 
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may be. We are therefore of opinion that 
whether there is an express or implied 
contract that the agency should be con- 
tinued for any period of time, a reasona- 
ble notice of such revocation or renuncia- 
tion as the case may be is necessary. No 
doubt agency is based on trust and con- 
fidence. But such trust and confidence 
also cannot be whittled down by whims 
and fancies by one party by deliberately 
creating a wrong to the other, If the 
contract itself provides for the issuance 
of a notice, then the matter is beyond 
doubt and difficulty, But if the contract is 
silent about such notice the statute con- 
templates a reasonable notice. The word 
‘reasonable’ appearing in Section 206 by 
itself is a key for the interpretation of 
that word with which we are concerned. 
Reasonableness varies with the facts and 
circumstances of each case. The views 
of the word ‘reasonable’ notwithstanding 
the appearance of the word ‘such’ in Sec- 
tion 206 dominates the situation and that 
has to prevail upon under all circum- 
stances, Section 202 provides for a con- 
tingency which is entirely different be- 
cause the agency coupled with the inter- 
est cannot be terminated to the pre- 
judice of such interest, Section 204, as 
we said already, supports our conclusion 
since the principal who attempts to pre- 
maturely revoke the authority cannot do 
so, if the authority has been partly ex- 
ercised in so far as those acts and obli- 
gations which have already been done in 
the course of such agency are concerned. 
This again implies that the agency which 
has been terminated prematurely could 
be the subject matter of complaint by the 
aggrieved person on the ground that no 
reasonable notice was given to him, 
Though strictly agency does not fall 
under the doctrine of master and servant, 
yet the principles applicable to such re- 
lationship could be invoked in the name 
of good conscience, as otherwise the man 
aggrieved would be without any remedy 
whatsoever, On the facts of the case, if 
has been established that since 1952, 
until the termination was effected in 
1964, the appellant was expending moneys 
on his own by establishing custom, by 
spending on his own for payment of 
salary to his staff and for taking all pos- 
sible steps to safeguard the interest of 
the defendant’s business. In fact, the 


plaintiff was obliged to work for the de- 
fendants during the time of the agency 
and secure the necessary orders for them. 
It was in mutual interest that the 
agency was created and it is also seen 
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from the facts of the case that there was 
an admission on the part of the plaintiff 
that he owed a sum of Rs, 13422-41, to 
the defendants at or about the time 
when the suit was instituted, 


10. Having regard to our view in the 
matter that on the only ground that the 
appellant was permitted to deal with the 
other’s goods also, it cannot be said that 
in equity he is not entitled. to any com- 
pensation, The contract does not forbid 
him from being the agent of others. It is 
not even pleaded before us in that light, 
The finding of the learned Judge is that 
the plaintiff was not guilty of misconduct 
in dealing with the goods of other peo- 
ple and he also expressed the view that 
there was no express restriction imposed 
on the appellant to that effect. We, 
therefore, find that having regard to our 
interpretation as. above, the plaintiff is 
entitled to a reasonable compensation 
we fix the same at Rs. 12000 on the basis 
that the plaintiff would be entitled to at 
least three months’ compensation before 
determination, It is not in dispute that 
the plaintiff was earning a commission 
of Rs. 4000 per month. We, therefore, 
fix the compensation at Rs, 12000, 


11, The judgment of Ismail, J. is set 
aside and the judgment and decree of 
the trial Judge is modified so as to entitle 
the plaintiff to a decree for a sum of 
Rs, 4817-59 (Rs. 12000 plus Rs. 6250 
minus Rs, 13432-41 = Rs. 4817-59) as 
compensation for the absence of reasona- 
ble notice etc. and the appeal is allowed 
to the extent indicated above. No costs. 


Appeal allowed, 
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Cases Referred: Chronological Paras 
AIR 1977 SC 1192 18 
ATR 1971 SC 2057 18- 


_ T. L. Ram Mohan, for Appellant; 
Govt. Pleader, for Respondent. 
GOKULAKRISHNAN, J:— Plaintiff is 

the appellant. The suit is for setting 

aside the order of the defendant - Com 
missioner, H, R. and C. E., Department 
and for a declaration that the suit in- 
stitution is not a temple as defined in the 

Tamil Nadu Hindu Religious and Chari- 

table Endowments Act 1959, (Tamil 

Nadu Act 22 of 1959). At this appellate 

stage, the appellant had filed C. M, P, 

1796 of 1979, praying that his prayer in 

- the plaint may be amended adding the 

following words — 


“or in the alternative, declare that the 
suit institution is a denominational 
temple belonging to a religious denomina- 
tion, viz. Thalakulam Melatheruchetti 
Samudayam”, 


By an order dated 2-4-1979, we have 
amended the plaint as prayed for since 
we felt that the proposed amendment 
does not require investingation of new 
facts or evidence and since a lesser relief 
is now claimed no prejudice would be 
caused to the respondent by allowing the 
proposed amendment. Further, the re- 
spondent has also not filed any counter 
for the said averments made in C. M. P. 
1796 of 1979, or advanced any effective 
argument opposing the said amendment, 


2. The plaint allegations are that the 
temple called Sri Deivavinayagar temple 
in Thalakulam village, Kanyakumari dis- 
trict (hereinafter called the temple) (is 
a private family religious institution 
having been found by the remote an- 
cestors of the plaintiff, who endowed 
properties for the temple. The temple 
was intended exclusively for the spiri- 
tual benefit of the members of the plain- 
tiff family, who are ascertained and as- 
certainable individuals, No outsider has 
ever contributed anything towards the 
' foundation of the temple or endowed 
properties for the temple or participated 
in the management of the temple or 
administration of its properties. It has 
been further averred that as the mem- 
bers of the family grew ` larger for the 
purpose of effective management of the 
institution and its affairs it was thought 


° desirable to devise ways and means and 


thus the practice of selecting a few among 
the members of the family who could 
spare time and energy with regard to the 
affairs of the institution came into 
vogue, The temple was never dedicated 
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to the general public. The temple is 
surrounded by the residential houses of 
the members of the family and the pro- 
perties as well and the existence of in- 
scriptions engraved on stone blocks and 
pillars, and participation in the worship 
exclusively of members of the family are 
circumstances to proclaim the temple as 
the private one of the family. Accord- 
ing to the plaintiff when the H, R. and 
C. E, department wanted the plaintiff to 
get a declaration about the status of the 
institution, O. A. No, 6 of 1966, was filed 
before the Deputy Commissioner, H. R. 
and C, E. Madurai, for an enquiry in this 
regard and the Deputy Commissioner 
held that the suit institution is not a pri- 
vate family temple, An appeal against 
the said order having failed, the present 
suit has been instituted, 


3. In the written statement the defen- 
dant contended that the suit temple is a 
public religious institution coming with- 
in the purview of the Act. The origin of 
the temple is not known and there is no 
deed of dedication for the foundation of 
the temple, The plaintiffs claim that 
the temple is a private family religious 
institution founded by remote ancestors 
and they had endowed properties for the 
institution, is not supported by any piece 
of reliable evidence, According to the 
defendant, the location of the temple is 
in a place easily accessible to the public. 
the structure of the temple, the conduct 
of two time poojas daily by a paid ar- 
chaka, periodical festivals like Adi Nerai, 
Vinayaga Chathurthi etc. offering of the 
general Hindu public being freely ac- 
cepted, and participation of the general 
Hindu public and their worship in the 
temple, clearly point to the temple as a 
public religious institution, The orders of 
the Deputy Commissioner and the Com- 
missioner have been passed after full 
consideration of the materials and evi- 
dence made available in the enquiries 
and that the proceedings were conducted 
after due notice and affording suf- 
ficient opportunity to the plaintiff to 
substantiate his contentions. The defen- 


‘dant therefore stated that the orders are 


quite in accordance with law and the 
plaintiff is not entitled to set aside the 
order or to the declaration prayed for, 


4, On the aforesaid pleadings, the fol- 
lowing issues were framed — 


1, Whether the suit temple is a pri- 
vate religious temple of the plaintiff’s 
family or it is a public temple as de- 
fined in Act 22 of 1959? 


e. 
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2, Whether the orders of the Deputy 
Commissioner and the -Commissioner are 
liable to be set aside? - 


3. What is the order as to cost? 
4, Other reliefs? 


The trial court after considering the 
evidence of P. Ws. 1 and 2, found that 
the temple was not constructed or dedi- 
cated in the year 1091 M. E, but it was 
an ancient one and that the evidence 
clearly established that the contribution 
was from all the members of the Samu- 
dayam. The trial court found that there 
was absolutely no evidence either to 
show that the temple was constructed 
and dedicated by any ancestor of the 
plaintiff himself or by a common ances- 
tor of the members of the Samudayam 
fo which the plaintiff belonged and ac- 
cordingly found that the temple is not 
a private temple of the plaintiff family. 


5. The trial court also found that the 
temple stands on a patta land and not 
on any Government poramboke, but the 
patta stands in the name of the deity and 
not in the name of any member or mem- 
bers of the Samudayam. It further found 
that the temple has got almost all the 
physical features of any other public 
temple in the District and the existence 
of multiple deities in the temple is an 
indicative feature of public character of 
the temple. 

6. Thus after construing various 
documents filed in this case and the evi- 
dence on record, the trial court after 
stating that it is a public temple observ- 
ed that the evidence on record may at 
the worst indicate that the temple might 
be a denominational temple belonging to 
a section of the Hindu community and 
that by no stretch of imagination it 
could be said that the temple is a pri- 
vate family temple as claimed in the 
plaint. Aggrieved by this judgment of 
‘the trial. court, the present appeal has 

been filed. 


7. As already stated, C. M. P. 
No, 1796 of 1979 was: filed for amend- 
ment of the. plaint and. it has been 
ordered. By virtue of the amendment, 
apart from the issues framed above, we 
have to decide. also— 

“Whether the suit institution is a je 
nominational temple belonging to a reli- 
. gious denomination viz. Thalakulam 
Melatheru Chetti Samudayam  (herein- 
after called the Samudayam). 


8. Mr. T. L. Rammohan, 
counsel for the appellant, 


learned 
took "us 


through the judgment of the court below’ 
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, and also the evidence on record. Accord- 


ing to the counsel, the temple has to be 
construed as a private temple since it. 
belongs to ascertained or ascertainable 
members of a community. For this he 
draws to his support Ex. A. 2, ledger, 
wherein the names of the members of 
the community are written. He would 
submit that the evidence of record will 
amply make out that the temple belong- 
ed to a religious denomination: namely 
the samudayam, The learned counsel for 
the respondent on the other hand sub- 
mits that the decisions rendered by the 
Deputy Commissioner and Commissioner, 
H. R. and C. E. were after proper appre- 
ciation of the evidence on record and 
they will amply prove that the temple 
is a public temple and that it does not 
belong to the plaintiffs family or the 
samudayam. 


9. Ex. A. I is the Tiruppani account 
from 14-7-1913 till the conducting of 
Kumbabhishekam, ` wherein it is stated 
that the account was written by one 
Ananchukoonankani of Thalakulam Mela- 
theruvu for the income and expenditure 
in respect of the repairs and expenditure 
in respect of the repairs carried out to 
Deivavinayaka Pillayarswami temple of 
Thalakulam Melatheruvu village, No 
doubt Ex, A. 1 does not make out that 
the temple belonged either to the plain- 
tiff absolutely or to the samudayam. Ex. 
A. 2 is a ledger wherein we find the 
names of the members of the samu- 
dayam, but this will not be of much use 
in deciding the question either way. Exs. 
A. 3 to A. 6 generally state the trans- 
actions in respect of the members of the 
samudayam. Ex. A. 7 is the receipt book 
showing receipt of money from members 
for annual abhishekam. Likewise Ex. 
A. 8 shows the receipt of money for 
Vrichika chirappu. Ex. A. 10 is the re- 
ceipt for payment of theeruvai for tem- 
ple land which establishes that the plain- 
tiff as trustee paid such theeruvai. 


10. Apart from the abovesaid docu- 
ment, we have Ex. A. 1, by which the 
members of the samudayam have sold 
property to the temple. But we are not 
able to find from this evidence that the 
samudayam had control over the tem- 
ple, Ex. A. 12 again is a sale deed exe- 
cuted in favour of the temple belong- 
ing to the Thalakulam Melatheruvu 
Samudayam. This specifically refers that 
the temple belonged to the Samudayam. 
Likewise we have reference in Exs, A. 13 
to` A. 16,:Then we have Ex. A. 17,. an 
agreement executed. by the’ elected 
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Thalakulam Pakuthi, represented by 
P. W. 2 and ‘other members wherein 
these members have undertaken to ma- 
nage the affairs of the temple belonging 
to ‘our’ samudayam, the charities, etc. 
Thus it is clear that as per Ex. A. 17, 
the samudayam was managing the tem- 
ple along with the other ‘charitable en- 
dowments and there is a specific mention 
that the temple belongs to the samu- 
dayam, Ex. A. 18 is also an agreement 
entered into between the members of 
the managing committee and others and 
it specifically mentions that the temple 
belongs to the Chetti community of 
Thalakulam Melatheru. Ex. A. 20 is 
again an agreement to which the plain- 
tiff is also a party, The agreement 
states —- : 


‘You have been selected and appoint- 
ed as trustee by the samudayam for con- 
ducting the entire affairs connected with 
the devaswoms of Theivavinayaka Pil- 
liar Koil and Amman Koil etc. belong- 
ing to the Chetti community of the 
aforesaid Thalakulam, Melatheru and 
the properties belonging to the aforesaid 
samudayam and devaswoms and you 
have agreed to the same”. 


From Ex. A. 20, it is clear that the 
plaintiff in the suit is one of- the ap- 
pointed trustees for managing the tem- 
ple which has been specifically described 
as one belonging to the samudayam. 
Therefore from Ex. A. 20, and the other 
documents referred to already, there is 
no difficulty in coming to the conclusion 
that the plaintiff has the right to get 
the temple declared either as private 
temple belonging to his ancestors or one 
belonging to the samudayam, 


11. The averments in the plaint clear- 
ly state that the temple is one surround- 
ed by residential houses of the members 
of the family of the Samudayam and 


that the same is owned by the. family . 


members occupying a well defined loca- 
lity with ascertained and ascertainable 
individuals claiming descent from the 
original owners. No doubt ‘in general the 
plaintiff prays for a declaration as if 
the temple belongs to the plaintiffs 
family and that it is a private one. 
Nevertheless the plaint also reads that 
the members’ ancestors belong to the 
same family to which the plaintiff also 
belongs and they are all living around 
the temple. In view of this averment we 
found no difficulty in entertaining the 
amendment to .the -plaint and. we. have 
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' trustee to the other members of the 
satnudayam in Thalakulam Melatheruvu 
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ordered the same in C, M, P, 1796 of 
1979. 


12. Now we shall discuss the legal 


_aspect of the case. Section 6 (20) of the 


Act defines ‘temple’ as follows — 


Temple’ means a place by whatever 
designation known used as a place of 
public religious worship, and dedicated 
to, or for the benefit of, or used as of 
right by, the Hindu community or any 
section thereof, as a place of public reli- 
gious worship;” 

‘Section 107 reads —- 


“Nothing contained in this Act shall 

save as otherwise provided in Sec. 106 
and in clause (2) of Article 25 of the 
Constitution be deemed to confer any 
power or impose any duty in contraven- 
tion of the rights conferred on any reli- 
gious denomination or any section there- 
of by Article 26 of the Constitution.” 
A reading of Section 107 clearly shows 
that a religious denomination or any sec- 
tion thereof is entitled to have a temple 
and they are protected under Article 26 
of the Constitution, Even in that case, 
according to the definition of ‘temple’ in 
Section 6 (20) a temple owned by them 
will come within the ambit of ‘temple’. 
With this legal background we have to 
consider whether the present temple in 
question can be considered as one be- 
longing to the plaintiff or at least be- 
longing to the samudayam. 

13. The trial court has stated that the 
temple is not a private temple, but a 
public temple. While stating so, it ob- 
served that the evidence on record “may 
at the worst indicate that the suit tem- 
ple might be a denominational temple 
belonging to a section of the Hindu com- 
munity”. From the documents which we 
have referred already, it is clear that 
the claim of the plaintiff that it is a 
private temple cannot be sustained. We 
shall now discuss the oral evidence 
available in support of the contention of 
the appellant. 

14. The respondent has not examined 
any member of the public to substantiate 
its case that the temple is a public one. 
On the other hand, P. W. 1, the plain- 
tiff himself, has stated that it belongs to 
the Samudayam, that the construction of 
the temple was started in 1913, and 


. finished in 1916 and that Ex. A, 1 shows 
‘the expenditure incurred for the said 


Thirupani: He also produced Ex. C. 1, 
the report of the Commissioner and Ex, 
A..3 which mentions the names of his 
community members, According to P. 
W.. 1, the members’ name stated in Ex. 
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A. 3 are related to each other and be- 
long to a particular community, He is 
also specific that the temple belongs ex- 
clusively to the Melatheruvu Chetti com- 
munity. No doubt he would say that the 
other Hindu community members also 
visit the temple, Though in the plaint 
he had asked for a declaration that the 
temple belonged to him, ın his evidence 
he has stated that the authorities must 
declare the temple as one belonging to 
the samudayam. In his cross-examination 
he has stated that he is the trustee of 
the samudayam as well as the temple 
and that the community owns apart from 
the temple in question another Amman 
temple and that for both the temples and 
other charitable endowments there is 
only one Devaswom and that no other 
Hindu community members will be al- 
lowed into the temple. But he would say 
there is no board exhibited at the entr- 
ance of the temple prohibiting entry of 
other Hindu community members into 
the temple, He has specifically stated 
that the temple was built from out of 
the collections made from his community 
members, even though he is not able to 
say the exact amount collected in that 
respect. 

15. Then we have the evidence of 
P, W. 2, who is aged about 82 years, He 
was the trustee of the Devaswom in 
which the temple in question is also in- 
cluded from 1119 to 1126 M., E. Accord- 
ing to him, the land in which the tem- 
ple is built belongs to the Samudayam, 
In his cross-examination this witness has 
stated that among the Chetti community 
Melatheru Chettis are a separate denomi- 
nation and there is also another denomi- 
nation called Keelatheru Chettis and one 
more called Eraniel Melatheru Chetti 
community. 


16. From the evidence of P, W. 1 and 
2, it is seen that Melatheru Chetti com- 
munity is a separate religious denomina- 
tion and the community or Samudayam 
owns the temple absolutely and it is 
managing the temple by donations from 
the members of that community. This 


management dates back to 1913. The 
documents referred to supra are 
more than thirty years old 
which support the case that the 
temple was in the management of 


the Samudayam for over 30 years ex- 
clusively and there is absolutely no evi- 
dence contra to show that any other 
religious group either contributed or 
managed the temple. 

17. D. W. 1, the Inspector, H. R. and 
C. E. Department, has deposed that when 
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he went to the temple evening pooja 
was :going on, that people belonging to 
Nadar, Vellalar, Chetti community of 
Thalakulam were attending the pooja 
and there was no restriction imposed as 
regards entrance of the Hindus into the 
temple. He also stated that the temple 
by its appearance looked as if it is a 
public temple. In cross-examination he 
denied that only people residing af 
Thalakulam Melatheru have right to 
participate in the pooja at the temple, 


18. D. W. 2 is another Inspector, of 
H. R. and C. E. Department, He also in- 
spected the temple and enquired from 
the neighbours thereof as to the nature 
of the temple and found that the tem- 
ple is a public temple, This witness 
states that the temple is an old one and 
that he was not able to find out when 
and who built it. In his zross-examina- 
tion he has stated that there are only 


Chettiars residing at Melatheru 
and no other caste people are 
residing there, This witness in 
O. A 6/66 before the Deputy 


Commissioner, H. R, and C, E. has stated 
there was no other person except the 
petitioner’s (appellant) family has given 
money or property to the temple and 
that he did not know who locks the tem- 
ple and takes away the key. He has fur- 
ther stated that there is no Kodimaram, 
or Hundial, or Urchava idols in the tem- 
ple, In his re-examination he reiterated 
that on local enquiry he found that the 
temple is not a private temple. From 
the evidence of D. Ws. 1 and 2, we find 
that apart from Melatheru Chetti com- 
munity other Hindus also participated in 
the poojas, 
gone for inspection purposes. The mere 
fact that Hindus, apart from Melatheru 
Chetti community, also participated in 
the poojas will not spell out that the 
temple belonged to the publie in general 
and not to any particular community, 
In this connection the learned counsel] 
brought to our notice the decision of the 
Supreme Court in G. G. V. Narsimha 
Prabhu v. Asstt, Commr., H. R. and C, 
E,, AIR 1977 SC 1192, which states — 


"Even on the findings recorded by the 
Subordinate Judge, this would be a tem- 
ple dedicated to or for the benefit of a 
section of the Hindu community and as 
such covered by the definition. The High 
Court reversed the decision of the Sub- 
ordinate Judge and heid that ‘facts of 
the present case lend support to the con- 
elusion that the temple must have been 
dedicated for the benefit of and used by 


These witnesses have just, 
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the Hindu community and is being used 
by them as of right, as a place of pub- 
lic religious worship’, The facts that 
weighed with the High Court were that 
Hindus. generally came to worship in the 
temple and were not turned away and 
that when the deity is taken out in pro- 
cession, members of the Hindu commu- 
nity other than Goud Saraswat Brahmins 
also offer ‘araties’, The claim made by 
some of the witnesses for the defendants 
that they used to consult the oracle in 
the temple also seemed to the High 
Court a Significant circumstance. But the 
High Court appears to have overlooked 
that these witnesses admitted that before 
consulting the oracle the manager must 
be told of it and it is he who could con- 
sult on their behalf’. The High Court 
has recorded a finding that ‘numerous 
endowments’ have been made by Hindus 
not belonging to Goud Saraswat Brahmin 
community. This is not however sup- 
ported by the evidence in the case. An- 
other circumstance which impressed the 
High Court was the recital in an award, 
(Ex, A. 13), which was made part of the 
decree, (Ex. A. 3), in a previous pro- 
ceeding between the members of Goud 
Saraswat Brahmin community them- 
selves, that the trustees of the temple 
should place the accounts of income and 
expenditure before the ‘general body’ 
This ‘general body’ according to tha 
High Court implied the Hindu commu~ 
nity generally. In the context of the 
award (Ex. A. 13), it is however clear 
that the ‘general body’ mentioned there- 
in could only refer to the members of 
the Goud Saraswat Brahmin community. 
because the proceeding concluded by the 
decree was confined to the members of 
the community. The law is now well 
settled that ‘the mere fact of the public 
having been freely admitted to the tem- 
ple cannot mean that courts should 
readily infer therefrom dedication to the 
public. The value of such public user 
as evidence of dedication depends on the 
circumstances which give strength to 
the inference that the user was as of 
right (See Bihar State Board of Reli- 
gious Trust, Patna v, Biseshwardas, 
(1871) 3 SCR 680: AIR 1971 SC 2057 
at 2062). We find that the circumstances 
disclosed in evidence in this case do not 
support the inference that Hindus gene- 
rally used the temple as a place of wor- 
ship as of right”, 

19. It is clear from the above extract 
that the law is now well settled that the 
mere fact of the public having been 


freely admitted to the temple cannot 
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mean that courts should readily infer 
therefrom dedication to the public. 


20. As far as the present case is con- 
cerned, the evidence of D. Ws. 1 and 2 
has not in any way advancéd the case 
of the respondent for the purpose of 
declaring the temple as a public one. On 
the other hand, the evidence of P. Ws. 1 
and 2 coupled with the documentary evi- 
dence. Exs. A. 1 to A. 20, which we have 
discussed already, amply prove that the 
Samudayam alone have right in the tem- 
ple even though the Hindus in that place 
generally visit the temple for worship. 
The Supreme Court decision referred to 
above squarely applies to the facts of the 
present case. 


21. For all these reasons we hold that 
the temple in question will have only 
sectional character and we declare that 
the suit institution belongs to the reli- 
gious denomination called Thalakulam 
Melatheru Chetti Samudayam. The ap- 
peal is allowed as per the amended 
prayer as ordered in C. M. P. No, 1796 
of 1979 by this court, with costs, 


Appeal allowed, 
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The Chief Controlling Revenue Autho- 
rity, Board of Revenue, Madras, Peti- 
tioner v, K. S, Dwarakanathan, Respon- 
dent. 


R. C. No. 4 of 1978, D/- 28-9-1979, 


Stamp Act (1899), Sch. I, Art. 23 =~ 
(As amended by Tamil Nadu Act 24 of 
1967) — Conveyance ~~ Assignment of 
decree —- Decree has no market value — 
Stamp duty te be computed according to 
actual consideration recited in deed and 
not according to actual amount of decree 
with costs. 


A decree has no market, It is not sate- 
able freely. There may not be a willing 
buyer in all cases to purchase a decree 
and put it in execution with all hazards 
involved in it. If regard is had to the 
provisions of the Civil Procedure Code 
and the hazards appertaining to execu- 
tion of decree and particularly the steps 
to be taken by an assignee decree-holder 
to enter into the stream of the process 
of the execution, it cannot be said that 
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the deceree has a market value in the 
popular’ mercantile sense. (Paras 7, 8) 


It follows that the consideration recit- 
ed in a deed of assignment or convey- 
ance, as the instrument may be called, 
when the decree-holder conveyed his 
right and interest in the decree to the 
assignee decree-holder, such a value is 
the foundation for assessing the value of 
such an instrument of assignment. The 
consideration which is shown in such 
deeds of conveyance being the bargain 
between the parties, it represents the 
price which a willing party is prepared 
to pay to a willing seller in case the 
latter as decree-holder is inclined to as- 
sign the decree in favour of the assignee 
decree-holder. The consideration repre- 
sents the essence of the bargain between 
the parties. Therefore, the sum of 
Rs, 10,000/- paid as consideration in deed 
of assignment of decree should be taken 
as the value of the instrument of con- 
veyance for purposes of assessment of 
stamp duty under Article 23 of Sch. 1 
of the Stamp Act. (1884) ILR 7 Mad 356 
(FB) and (1885) ILR 8 Mad 453 (FB) and 
(1897) ILR 20 Mad 27 and AIR 1950 Mad 
738 (FB), Ref. {Paras 10, 11, 13) 
Cases Referred : Chronological Paras 


AIR 1953 Mad 941 : 12 
AIR 1950 Mad 738 (FB) 8 
1937 Mad WN 1071 12 
(1897) ILR 20 Mad 27 11 
(1885) ILR 8 Mad 453 (EB) 11 
(1884) ILR 7 Mad 350 (FB) 11 


P. Suryaprakasam for Addi. Govt. 
Pleader, for Petitioner; M. R. Krishnan, 
for Respondent. 


RAMAPRASADA RAO, C. J.:— This 
reference by the Chief Controlling Reve- 
nue Authority, Board of Revenue, Mad- 
ras, under Sec. 57 of the Indian Stamp 
Act, 1899, arises under the following cir- 
cumstances: The petitioner is the Chief 
Controlling Revenue Authority, and the 
respondent is one K. 5. Dwarakanathan. 
The respondent obtained an assignment 
of a decree from one Thirumathi G. 
Rathnavalli on 17-11-1977. The decree 
itself was passed in an original suit, O. 
S 7230 of 1972, on the file of the City 
Civil Court, Madras. That decree was in 
favour of G. Rathnavalli, under which 
the defendant in that suit was directed 
to pay a sum of Rs. 12,853 with further 
interest as specified therein and the said 
deposit was to be made by 19-6-1976. It 
is this decree which Rathnavalli had ob- 
tained which was assigned in favour of 
the respondent in these proceedings by 


document No. P. 312/77 dated. 16-11-1977. 
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registered in the books of the Joint Sub- 
Registrar I Saidapet, Madras. The said 
deed was engrossed on non-judicial 
stamp paper of the value of Rs. 25. Ac- 
cording to the statement of the case 
made by the petitioner (Chief Revenue 
Controlling Authority) the decree was 
assigned for a consideration of 
Rs. 10,000/- while the amount of the 
decree together with costs as indicated 
in the schedule to the document itself 
was Rs. 20,296. The registering authority 
was of the view that the document was 
in the nature of a conveyance for the 
consideration mentioned in the schedule 
to the document and would not agree 
that the deed was properly stamped as 
a release deed. The Joint Sub Registrar 
therefore, impounded the document and 
referred it for adjudication to the Dist- 
rict Registrar of Assurances, Madras 
(South). The District Registrar, holding 
the same view as the Joint Sub-Regis- 
trar, issued a show cause notice to the 
respondent, directing him to pay a stamp 
duty of Rs. 1,624, under Article 23 (3) 
of Schedule J to the Indian Stamp Act, 
The respondent would not seriously dis- 
pute that the document could be treated 
as a conveyance, but, according to hm 
as the consideration paid under the 
document for the transfer was only Ru- 
pees 10,000/-, the stamp duty, even if 
it were to be treated as a sale deed was 
chargeable only on the actual conside- 
ration of Rs, 10,000/-, The District Regis- 
trar would not, however, agree with the 
respondent, but treated the document as 
a conveyance for Rs. 20,296/-, and by 
his proceedings dated 26-12-1977, called 
upon the respondent to pay the addi- 
tional stamp duty if the document were 
to be registered in the normal course. 


2. Aggrieved by the order of the 
District Registrar, the respondent ap- 
proached the petitioner, There again the 
respondent repeated the contention that 
the Joint Sub-Registrar could not sub- 
stitute the consideration as recited in 
the document of conveyance, even if the 
document were to be treated as such, 
and contended that, if at all, a duty on 
Rs. 10,000/-, alone could be charged and 
not the duty chargeable over the value 
of the decree as shown in the schedule 
to. the document. The petitioner, how- 
ever, rejected the revision petition of 
the respondent and upheld the District 
Registrar’s order. As against this the re- 
spondent filed an application on 18-6- 
1978, requesting the petitioner to refer 


the case to this court under Section.:57 -. . . 
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(1) of the- Stamp Act. The question: re- 
ferred to us is— 

“Whether the stamp duty payable on 
the assignment of decree is at 8 per cent 
as a deed of conveyance on the actual 
decree amount found payable as on that 
date or only on the actual consideration 
received viz. Rs. 10,000/- by the assignor 
for the transfer of decree”, 

The recitals in the document show that 
Rathnavalli, as assignor under the deed, 
was unable to find funds for the reali- 
sation of the fruits of the decree by con- 
ducting further proceedings, accepted the 
offer of the respondent and agreed to as- 
sign the decree for a sum and conside- 
ration of Rs. 10,000/- the receipt of 
which she acknowledged. Under the 


‘deed, the respondent is enabled to col- 


lect the entire decree amount with costs 
which he might incur, without recourse 
to the assignor. 


3. In its order, the petitioner was of 
the view that each case had to be de- 
cided on its own merits and that it. was 
open to the registering authority to ar- 
Tive at a reasonable assessment of the 
value of the subject matter conveyed or 
covered by a document. According to 
the petitioner, the provisions of the 
Indian Stamp Act enable the authorities 
to determine the stamp duty payable on 
instruments and to opine, after consider- 
ing the recitals in a given document, as 
to what would be the probable stamp 
duty that has to be charged, having re- 
gard to the nature of the transaction 
and the value of the subject matter of 
the involved transaction. Reference is 
made to Section 64 of the Act and it 
is contended that the Revenue can and 
should have power to arrive at an opi- 
nion that the executant has acted with 
intent to deprive the Government of the 
proper stamp duty. The petitioner 
(Board) also expressed the view that, 
though the Collector was not empowered 
to conduct on elaborate enquiry as it 
would be. burdensome to do so, yet if 
intrinsically the consideration recited in 
a document is inadequate, the impound- 
ing authority has the requisite 
power duly to assess the stamp 
duty. In these circumstances, as 
it is admitted by the respon- 
dent that the transaction would come 
within the description of conveyance and 
what was conveyed was a decree for a 
specified, sum, the transaction has to. be 
viewed as a conveyance for the decree 
amount, and even though the decree has 
been assigned for a' lesser sum, that 
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ought not to be the sole guide for the 
determination of stamp duty. 

4. The subject matter of the refer- 
ence before us is a decree which has 
been assigned by the decree-holder Smt. 
G. Rathnavalli in favour of the respon- 
dent. No doubt the amount of the decree 
together with costs as indicated in the 
schedule to the document was Ru- 
pees 20,296/-. But the consideration for 
the assignment which is admitted to have 
been conveyed is Rs, 10,000/-. The ques- 
tion for reference as already excerpted 
is whether the stamp duty on the 
instrument should be worked out on 
the actual decree amount or on the 
actual consideration received by the re- 
spondent as a result of the transfer of 
the decree. 


5. A decree under the Civil Procedure 
Code, is a formal expression of an ad- 
judication on the rights of parties and 
conclusively determines such rights. 
Such determination might also result in 
what is originally known as a money 
decree. A decree as such is executable 
by the decree-holder, but in case it is 
assigned or conveyed as it happened in 
this case, such assignee decree-holder can 
cause the decree to be executed in the 
same manner and subject to the same 
conditions as if the application for exe- 
cution of the decree was made by the 
decree-holder himself or herself. O. 21, 
Rule 16, C. P. C. provides for such a 
statutory privilege in favour of the 
transferee decree-holder. The proviso to 
O. 21, R. 16, however, provides that 
where the decree has been transferred 
by assignment, notice of such applica- 
tion shall be given to the transferor and 
the judgment-debtor and the decree shall 
not be executed until the court has 
heard their objections to its execution. 
Thus, therefore, though it appears prima 
facie that the transferee can execute the 
decree aS a matter of right yet the 
foundation of jurisdiction with the Civil 
Courts to execute the decree depends 
upon the compliance of the mandatory 
prescription in the proviso to Order 21. 
Rule 16, C. P. Code. In fact, if the as- 
signee decree-holder has not applied for 
recognition of his assignment, he cannot 
even object to the attachment of the 
decree in question by a stranger in exe- 
cution of his decree against the original 
decree-holder. Thus the first essential 
requisite for the assignee to proceed 
with the execution is to apply under 
Order 21, Rule 16, C. P. C, If he suc- 
ceeds in obtaining a favourable order in 
his application under Order 21, Rule 16, 


174 Mad, 


then he is entitled to enter into the 
stream of the process of the execution 
of the decree and no one can speculate 
as to what impediments there would be 
and he would be confronted with when 
he puts the decree into execution, 

6. Thus it is seen that when an as- 
signee decree-holder obtains by purchase 
a decree, though for all practical pur- 
poses, he stands in the shoes of the 
decree-holder, yet due to the prescrip- 
tions under the processual law he has 
to take necessary steps in a court of law 
which: only would enable him to execute 
the decree. As stated already he may be 
faced with several difficulties in the exe- 
cution process, Thus, when an assignee 
decree-holder purchases under the as- 
signment of a decree of court, he has not 
only secured a right but also the neces- 
sary prejudicial obligations arising in a 
litigation, along with it, 

7. In the above background can it be 
said that the decree as such which is yet 
to be executed in accordance with law 
has a market value. Prior to the amend- 
ment of Article 23, Sch. I of the Indian 
Stamp Act, there is no reference to the 
market value of the property which was 
the subject matter of the conveyance 
under the article. Old Article 23, Sch. I 
of the Indian Stamp Act explains con- 
veyance and fixes the stamp duty on the 
‘amount or value of the consideration for 
such conveyance and prescribes a varied 
rate according to the value. This was 
substituted by Tamil Nadu Act 14 of 
1958 and further amended by Tamil Nadu 
Act 24 of 1967. Under the amended pro- 
vision in the State of Tamil Nadu, the 
fee on a conveyance is payable on the 
market value of the property which is 
the subject matter of the conveyance and 
here again a varied rate has been pre- 
scribed, ‘Therefore, in 1967, the Tamil 
Nadu Act 24 of 1967, has substituted the 
market value for the words ‘considera- 
tion for conveyance’ as the criterion for 
computation of duty with effect from 
22-4-1968, In our view, a decree has no 
market, It is not saleable freely. There 
may not be a willing buyer in all cases 
to purchase a decree and put it in exe- 
cution with all hazards involved in it. 

8. Even prior to the amendment of 
the Article, our court in Joint Secretary, 
Board of Revenue v. Venkatarama Ay- 
yar AIR 1950 Mad 738 (FB), - stated 
(Head Note). 

“Value unless the term in any enact- 
ment suggests the contrary, must of 
course mean the real value, the real 
value of property of the nature of land 
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and house being ordinarily and most 
suitably estimated by determining what 
that property would fetch if sold in the 
open market, In other words ‘value’ 
ordinarily means ‘market value’, The 
expression ‘market value’ is not found 
anywhere in the Stamp Act. Only the 
expression ‘value’ is found, and so it 
must be taken that the term ‘value’ 
means “market value”, 
After the amendment the position has 
become simple, Article 23 as it stands 
now says that the stamp duty has to be 
computed on the market value of the 
subject matter of the conveyance, 

9. If regard is had to the pro- 


visions of the Civil Procedure Code, 
and the hazards appertaining to 
execution of decree and particularly 
the ‘steps to be taken by an as- 


signee decree-holder to enter into the 
stream of the process of the execution, 
it cannot be said that the decree has a 
market value in the popular mercantile 
sense, 

10. If, therefore, the decree has no mar- 
ket value, then it follows that the con- 
sideration recited in a deed of assign- 
ment or conveyance, as the instrument 
may be called, when the decree-holder 
conveyed his right and interest in the 
decree to the assignee decree-holder, 
such a value is the foundation for as- 
sessing the value of such an instrument 
of assignment. The consideration which 
is shown in such deeds of conveyance 
being the bargain between the parties, 
it represents the price which a willing 
party is prepared to pay to a willing 
seller in case the latter as decree-holder 
is inclined to assign the decree in favour 
of the assignee decree-holder. The con- 
sideration represents the essence of the 
bargain between the parties, 

il. In a catena of decisions starting 
from the decision in Re. from Board of 
Revenue (1884) ILR 7 Mad 350 (FB). 
Reference under the Stamp Act (1885) 
ILR 8 Mad 453 (FB); reference under 
Stamp Act (1897) ILR 20 Mad 27 and in 
Joint Secretary, Board of Revenue v. 
Venkatarama Ayyar AIR 1950 Mad 738 
(FB), our Court has affirmed the view 
that stamp duty should be calculated on 
the value shown in the document itself 
In fact the Full Bench in the last quoted 
decision has expressed — 


“Since the Registrar is not empowered 
to conduct an enquiry himself as to the 
market value, the value must be set out 
in the document itself’. 

We are of the view that the sum of Ru- 
pees 10,000/- paid as consideration in| 
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this deed should be taken as the value 
of the instrument of conveyance for pur- 
poses of assessment of stamp duty under 
Article 23 of Schedule I of the Stamp 
Act. 


12. There is also an in-built lever in 
the Stamp Act itself in and by which 
the Revenue can prevent misuse in cases 
of such assignment of decrees for a 
ridiculously inadequate consideration. If 
the Revenue is satisfied that the consi- 
deration quoted and purported to have 
been received by the decree-holder is so 
inadequately and abhorrently low as to 
create the impression that both the 
decree-holder and the assignee decree- 
holder were deliberately intending to 
cause wrongful loss to the Revenue and 
the public exchequer, then Section 27 
read with Section 64 of the Act do pro- 
vide for the requisite machinery to take 
action against the delinquents. 


“27. Facts affecting duty to be set 
forth in instrument :— The consideration 
(if any) and all other facts and circum- 
stances affecting the chargeability of any 
instrument with duty or the amount of 
the duty with which it is chargeable, 
shall be fully and truly set forth there- 
in”. 

“64, Penalty for omission to comply 
with provisions of Section 27 — Any 
person who, with intent to defraud the 
Government — 


(a) executes any instrument in which 
all the facts and circumstances required 
by Section 27 to be set forth in such 
instrument are not fully and truly set 
forth; or 

(b) being employed or concerned in or 
about the preparation of any instrument, 
negiects or omits fully and truly to set 
forth therein all such facts and circum- 
stances; or 

(c) does any other act calculated to 
deprive the Government of any duty or 
penalty under this Act; 
shal] be punishable with fine which may 
extend to five hundred rupees”. 

As pointed out by Ramaswami, J, in re 
Venkataswami Aiya, AIR 1953 Mad 
941 — 

Te as the law stands two courses 
are open when a document is sought to 
be registered or an undervaluation, First 
of all if the Registrar either from his 
own information or otherwise suspects 
that the valuation given is an under- 
valuation with intent to cheat the Gov- 
ernment of the legitimate duty, he can 
ask for particulars from the party and 
if satisfied with its undervaluation can 


Board of Revenue v. K. S. Dwarakanathan (FB) 


Mad. 175 


refuse to register the document unless 
proper duty was paid. Secondly, in case 
where the document gets registered and 
the information is subsequently received 
that the valuation shown is an under- 
valuation and that the legitimate stamp 
duty has been intentionally evaded te 
defraud the State, it will be open to the 
Registrar to initiate a prosecution under 
Section 27 read with Section 64 of the 
Stamp Act”. 

Even in such cases the burden is on the 
Government to show that there has been 
such gross undervaluation of the consi- 
deration and that such a valuation was 
made in order to defeat the interests of 
the Revenue, This proposition is an ac- 
cepted one, Apart from the legal obliga- 
tion of the signatories to an instrument 
which is liable to stamp duty to disclose 
true particulars in the instrument a mere 
apprehension on the part of the Govern- 
ment would not enable them to act un- 
der Section 64. There must be an inten- 
tion to defraud the Government of its 
stamp revenue. It is for the Government 
as the prosecutor to affirmatively and 
satisfactorily establish such an intention 
as was stated in a decision of our court 
in Narasimha fyer v. Tahsildar of Wal- 
fajah 1937 Mad WN 1071. The mere fact 
that a man selis his property for less 
than its worth cannot be an offence un- 
der the section unless it is proved that 
the consideration quoted in the deed of 
sale is not the real consideration but 
something less and that the intention or 
effect was to defraud the Government of 
revenue, 


13. In the light of the above princi- 
ples which have been well settled, we 
are of the view that the instrument in 
question is chargeable as a conveyance 
for a sum and consideration of Ru- 
pees 10,000/-, only as it cannot be said 
that the consideration is so inadequately 
low and that it was so made in order 
fo defraud the revenue, 


14. The reference is answered accord- 
ingly in favour of the respondent, There 
will be no order as to costs, 


Answered accordingly, 
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M/s. Samuel and Co., Appellant v. 
Foreign Exchange Regulation Appellate 
Board and another, New Delhi, Respos- 
dents. 


Appeal No. 140 of 1975, D/- 5-3-1979. 


Foreign Exchange Regulation Act 
(1947), Sees. 12 (2); 23 (1) (a) — Export 
of goods — Exporter selling his foreign 
branch without realising export sale pro- 
ceeds due from foreign buyers — Sale 
not effected with permission of Reserve 
Bank — Offence under S. 12 (2) is made 
out, 


Section 12 (2) proceeds on the basis 
that doing or refraining from doing any 
thing which has got the result of non- 
‘ repatriation of the full export sale pro- 
ceeds with the permission of the Reserve 
Bank will not be a contravention of that 
section. The requirement of getting per- 
mission from the Reserve Bank of India 
before doing or refraining from doing 
anything as a result of which the export 
sale proceeds could not be repatriated is 
not a mere idle formality. That require- 
ment has been introduced in the section 
obviously with a view to have a check 
and verification of the claim made by the 
person seeking the permission. Once a 
permision of the Reserve Bank is sought 
for as contemplated by Section 12 (2) the 
Reserve Bank will take up the follow up 
measures to find out whether doing or 
refraining from doing any act by the 
person who seeks permission is genuine 
and bona fide or whether it is intended 
only to get over the obligations he had 
undertaken by giving the necessary de- 
claration in the G. R., I. forms. 

(Paras 6, 7) 

The exporter firm in this case by do- 
ing a positive act such as sale of its 
foreign branch had put itself in a posi- 
tion that it could not realise the export 
sale’ proceeds due from the foreign buyer 
though it was aware of its obligations. 
To get over the obligation it should have 
obtained the permission. of the Reserve 
Bank after satisfying the Reserve Bank 
about its bona fides. But by not apply- 
ing for the permission of the Reserve 
Bank the firm made it impossible for 
verification of facts asserted by it then 
and there. In absence of any explanation 
by the firm as to why permission of the 
Reserve Bank could not be . 
coupled with its failure to produce cer- 
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tain other agreements between the par- 
`. ties despite specific direction, 


the firm 
should be taken to have contravened 
S. 12 (2). AIR 1970 SC 253, Rel. on. AIR 
1965 SC 722, Referred. (aPars 6, 7) 


Cases Referred : Chronological Paras 


(1970) 25 STC 211: AIR 1970 SC 253 6 
(1965) 1 SCR 123: AIR 1965 SC 722: 
1965 1 Cri LJ 641 6 


A. Devanathan, for Appellant; U. N, 
R. Rao, for Respondents. 


RAMANUJAM, J.:— This appeal has 
been filed under Section 54 of the 
Foreign Exchange Regulation Act 1947 
herein after referred to as the Act 
against the decision of the Foreign Ex- 
change Regulation Board in Appeal 
No. 183 of 1968 on its file, 


2. The appellant herein, a firm carry- 


' ing on business in textiles, effected cer- 


tain shipments of handloom cotton 
sarongs to Singapore during the year 
1961-62, for an invoice price of 
Rs. 1,98,230. However, it realised only a 
sum of Rs, 20,631—69 leaving a balance 
of Rs. 1,77,589-31. To a notice issued on 
19-8-1965 by the Director -of Enforce- 
ment, the firm admifted that the goods 
were sent to their branch office at Sin- 
gapore, that the said branch at Singapore 
was sold on 1-7-1963 to Ambika Palaya- 
kat Co., at No. 44 Coral Merchant St., 
Madras 1 as a going concern for a con- 
sideration of Rs. 1,55,000, that this sale 
was duly intimated to the Reserve Bank 
of India and that the said sum of Ru- 
1,55,000, has been adjusted towards cer- 
tain earlier outstanding export proceeds 
due from its Singapore branch and that 
by virtue of this appropriation, it had 
satisfied the provisions of Section 12 (2) 
of the Act. On the ground that the firm 
has not realised part of the export sale 
proceeds, proceedings for violation of 
Section 12 (2) of the Act were initiated 
against the firm. Those proceedings were 
resisted by the firm contending that t 
has realised some further amounts also 
and the balance of its bills to the tune 
of Rs. 1,11,970-55 could not be collected 
by the Singapore branch which has been 
sold as a going concern, After giving an 
oral hearing to the firm’s partners and 
their counsel, the Director of Enforce- 
ment found that out of the total invoice 
value of Rs. 1,98,230, a sum of Ru- 
pees 1,11,970-55 alone remained to be 
realised, He however did not accept the 
ease put forward by the firm that’ the 
firm had written off the same as bad 
debt, having regard to the fact that apart 
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from the agreement dated 1-7-1963 be- 
tween the firm and Ambika Palayakat Co., 
the purchaser of the Singapore branch 
as a going concern, there have been two 
other Tamil agreements dated 29-6-1963 
those agree- 
ments are produced it is not possible to 
agree with the firm’s explanation that 
at the time of the sale of the Singapore 
branch the unrealised export sale pro- 
ceeds were treated as bad debt and writ- 
ten off. He felt that the Tamil agree- 
ments which have not been produced in 
Spite of direction to do so by the firm 
might have dealt with part of the out- 
standing bills which are realisable from 
third parties towards the sale of the 
goods exported. He also found that even 
if the Singapore branch had been sold 
as a going concern as it is likely to re- 
sult in the non-repatriation of the sale 
proceeds permission should have been 
obtained from the Reserve Bank of India, 
as contemplated by Section 12 (2) of the 
Act. In this view he held that by non 
receipt of the export proceeds the firm 
had contravened the provisions of Sec- 
tion 12 (2) of the Act read with the rele- 
vant notification dated 22-4-1932, He 
therefore levied a penalty of Rs. 56,000 
under Section 23 (1) (a) of the Act by 
his order dated 30-10-1968. 


3. The firm filed an appeal to the 
Foreign Exchange Regulation Appellate 
Board. The Board, by its order dated 
1-1-1975 upheld the finding of the Di- 
rector of Enforcement that even accept- 
ing the defence put forward by the firm 
in its entirety there has been a contra- 
vention of Section 12 (2) of the Act. The 
Board however reduced the penalty to 
Rs. 25,000. 


4. In this appeal filed by the firm 
against the decision of the Appellate 
Board, the non-realisation of a sum of 
Rs, 1,11,907-55 has not been disputed, 
However, it is contended that in the cir- 
cumstances of the case, there is no con- 
travention of Section 12 (2) of the Act, 
as there is no requisite mens rea and 
there is no intentional non repatriation 
which alone will come within the scope 
of Section 12 (2) of the Act. The ques- 
tion is whether on the facts and cir- 
cumstances of the case Section 12 (2) has 
been contravened. 

5. Admittedly, the appellant exported 
goods to the value of Rs. 1,98,230 and 
out of the said sale proceeds Ru- 
pees 1,11,907-35 remain to be realised. 
The explanation given by the appellant 
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both before the Director of Enforcement 
as well as before the Appellate Board is 
that though the goods have been sold by 
its branch at Singapore, that branch at 
Singapore has been sold as a going con- 
cern for a sum of Rs, 1,55,000, with all 
its assets and liabilities and therefore 
there was no possibility of realising any 
further export sale proceeds. However, 
the Director has in fact found that the 
agreement dated 1-7-1963 for sale of the 
Singapore branch as a going concern 
does not seem to include the outstandings 
due to the branch from its various 
purchasers of the goods. It is because of 
this position the firm has put forward. a 
case that the amounts due from third 
parties by way of sale proceeds of the 
goods exported have been treated as bad 
debts and written off. But this plea was 
not accepted. It is in these circumstances, 
we have to consider the question as to 
whether there is a contravention of Sec- 
tion 12 (2) of the Act, 


Section 12 (2) is as follows — 


“Where any export of goods has been 
made to which a notification under sub- 
section (1) applies, no person entitled to 
sell, or procure the sale of, the said 
goods shall, except with the permission 
of the Reserve Bank do or refrain from 
doing anything or take or refrain from 
taking any action which has the effect 
of securing that — (a) the sale of the 
goods is delayed to an extent which is 
unreasonable having regard to the ordi- 
nary course of trade or (b) payment for 
the goods is made otherwise than in the 
prescribed manner or .does not represent 
the full amount payable by the foreign 
buyer in respect of the goods subject to 
such deductions, if any, as may be al- 
lowed by the Reserve Bank, or is de- 
layed to such extent as aforesaid......... 
Under the said section as it stood be- 
fore 1964 it was necessary for the de- 
partment to establish the existence of 
the necessary intent. Though the Direc- 
tor of Enforcement, the original autho- 
rity, has not given any specific finding 
as to the existence of the necessary in- 
tent, the Appellate Board found that 
there was the requisite intent not to 
secure the full export value. According 
to the Appellate Board by the very sale 
of its branch at Singapore the appellant 
made over its rights to realise the out- 
standing dues to the purchaser thus de- 
priving itself of the right to collect the 
dues, and that this action of ‘the firm 
in transferring the business with the 
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outstanding dues necessarily amounted 
to doing an act with the intent not to 
repatriate the full amount payable by the 
foreign buyer of the goods exported that 
even if business necessity compelled it 
to sell its branch at Singapore it should 
have obtained the permision of the Re- 
serve Bank as required under Sec, 12 (2) 
and therefore, even accepting the de- 
fence, the contravention of Section 12 
(2) is clearly established. 


6. The sale of the firm’s branch at 
Singapore has resulted in certain foreign 
exchange which it had a right to receive 
from the foreign buyers ceasing to be 
receivable, By its conduct, it has put it- 
self in such a position that it could not 
realise the foreign exchange. Section 12 
(2) says for doing or refraining from do- 
ing anything which has got the effect of 
non-realisation of the foreign exchange 
the permission of the Reserve Bank has 
to be obtained in the absence of which 
it will be an offence under that section. 
In this case no reason has been attempt- 
ed by the firm as to why the Reserve 
Bank's permission could not be obtained 
before the sale of its branch at Singa- 
pore to Ambika Palayakat Co., which has 
resulted in the non-realisation of . the 
foreign exchange receivable from the 
foreign buyers. The firm in this case by 
doing a positive act such as sale of its 
branch has put itself in a position that 
it cannot realise the export sale proceeds 
due from the foreign buyers. Even at 
the time of the sale of the branch as a 
going concern to Ambika Palayakat Co., 
the firm was aware of its obligations. To 
get over that obligation it would have 
obtained the permission of the Reserve 
Bank after satisfying the Reserve Bank 
about its bona fides, In this case the ap- 
pellant merely says that because of 
business exigency it had to sell the 
branch and the result of the sale of the 
branch was that it was not in a position 
to realise the full export value. The 
learned counsel] for the appellant says 
that there is no intention on the part of 
the firm not to repatriate the amount. 
Even assuming that the firm had no 
specific intention not to repatriate the 
export value, its conduct in selling the 
branch without getting the permission of 
the Reserve Bank and thus depriving 
itself of the right to receive the balance 
value of the exported goods will amount 
to contravention of Section 12 (2). The 
learned counsel for the appellant refers 
to the decision in State v. Mayer Hans 
George, (1965) 1 SCR 123 in support of 
his contention that unless there is the 
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necessary mens rea there cannot be any 
contravention of Section 12 (2). In that 
case, the Supreme Court pointed out — 


“It is well settled principle of common 
law that mens rea is an essential ingre- 
dient of a criminal offence. Doubtless a 
statute can exclude that element, but it 
is a sound rule of construction adopted 
in England and also accepted in India to 
construe a statutory provision creating 
an offence in conformity with the com- 
mon law rather than against it unless 
the statute expressly or by necessary 
implication excluded mens rea. To put 
it differently, there is a presumption that 
mens rea is an essential ingredient of a 
statutory offence; but this may he re- 
butted by express words of the statute 
creating the offence or by necessary im- 
plication. But the mere fact that the 
object of a statute is to promote wel- 
fare activities or to eradicate grave social 
evils is in itself not decisive of the ques- 
tion whether the element of guilty mind 
is excluded from the ingredients of the 


offence ......... Mens rea by necessary 
implication can be excluded from a 


statute only where it is absolutely clear 
that the implementation of the object of 
a statute would otherwise be defeated 
and its execution enables those put under 
strict liability by their act or omission 
to assist the promotion of the law. The 
nature of mens rea that will be implied 
in a statute creating an offence depends 
upon the object of the Act and the pro- 
visions thereof”. 


In Hindustan Steel Ltd. v. State of 
Orissa, (1970) 25 STC 211, it has been 
pointed out by the Supreme Court, that 
an order imposing penalty for failure to 
carry out a statutory obligation is the 
result of a quasi-crimina] proceeding and 
penalty will not ordinarily be imposed 
unless the party obliged either acted de- 
liberately in defiance of law or was 
guilty of conduct contumacious or disho- 
nest, or acted in conscious disregard of 
its obligation and that penalty will not 
also be imposed merely because it is law- 
ful to do so and that whether penalty 
should be imposed for failure to perform 
a statutory obligation is a matter of dis- 
cretion of the authority to be exercised 
judicially and on a consideration of all 
the relevant circumstances, 


There cannot be any dispute that pro- 
ceedings by way of penalty under Sec- 
tion 23 of the Act for violation of Sec- 
tion 12 is of a quasi cirminal nature and 
therefore it is necessary to establish the 
requisite mens rea or positive intent to 
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contravene Section 12 (2). But in the 
circumstances of the case, we are not in- 
clined to hold that the facts disclose that 
the appellant being aware of the con- 
sequences of his obligation under Sec- 
tion 12 (2) to repatriate the entire export 
sale proceeds failed to do so by selling 
its branch at Singapore for a considera- 
tion which does not cover fully the ex- 
ports sale proceeds and thus put itself 
in a position in which it is unable to ful- 
fill the said obligation. It may be that 
its business exigencies compelled it to 
transfer the branch as a going concern 
with all its assets and liabilities, and its 
motive in entering into that transaction 
was not to contravene Section 12 (2). 
Even assuming that the appellant’s busi- 
ness exigencies compelled it to part with 
its branch as a going concern and as are- 
sult of which given up its rights to col- 
lect the export sale proceeds from the 
various purchasers, the same could have 
been done without contravening the 
provisions of Section 12 (2) by getting 
the requisite permission from the Re- 
serve Bank. As already stated, Sec- 
tion 12 (2) proceeds on the basis that 
doing or refraining from doing anything 
which has got the result of non-repatria- 
tion of the full export sale proceeds with 
the permission of the Reserve Bank will 
not be a contravention of that section. 
In this case, though the appellant has 
come forward with some explanation as 
to why it transferred its branch at Sin- 
gapore along with all its outstandings, it 
has not attempted to give any explana- 
tion as to why the Reserve Bank was not 
approached for its permission as contem- 
plated in Section 12 (2). 


7. The learned counsel for the appel- 
lant would however say that the non- 
obtaining of permission of the Reserve 
Bank is mere technicality and such a 
technical breach of the provision need 
not call for an imposition of penalty 
under Section 12 (2). We are not inclined 
to agree with the learned counsel that 
it is only a technical breach of Sec- 
tion 12 (2). The requirement of getting 
permission from the Reserve Bank of 
India before doing or refraining from 
doing anything as a result of which the 
export sale proceeds could not be re- 
patriated is not a mere idle formality. 
That requirement has been introduced 
in the section obviously with a view to 
have a check and verification of the 
claim made by the person seeking the 
permission. Once a permission of the 
Reserve Bank is sought for as con- 
templated by Section 12 (2) the Reserve 
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Bank will take up the follow up mea- 
sures to find out whether doing or re- 
fraining from doing any act by the per- 
son who seeks permission is genuine and 
bona fide or whether it is intended only 
to get over the obligations he had under- 
taken by giving the necessary declara- 
tion in the G. R. I. forms. But by not 
applying for the permission of the Re- 
serve Bank the appellant has made it 
impossible for verification of facts as- 
serted by it then and there. As earlier 
stated, the Director of Enforcement has 
observed that the appellant has not pro- 
duced the two Tamil agreements entered 
into by the appellant and the purchaser’ 
Ambika Palayakat Co., apart from the 
agreement dated 1-7-1963, which has 
been filed and that the Tamil agreements 
had not been produced by the appellant 
even though it was directed to produce 
the same. The Director is of the opinion 
that those Tamil agreements might have 
provided for the realisation of the 
amounts due from the various pur- 
chasers of the goods exported by the ap- 
pellant. The agreement dated 1-7-1963, 
relied on by the appellant though shows 
that all the outstandings are taken over 
by the transferee, the sale considera- 
tion has been adjusted only towards 
some prior outstandings and not the 
outstandings arising out of the sale of 
the exported goods. In these circum- 
stances, the appellant not having approa- 
ched the Reserve Bank of India for per- 
mission and no explanation having been 
given as to why permission could not be 
obtained, the appellant should be taken 
to have contravened Section 12 (2). It 
has been held in a series of decisions 
that a person knowing full well the legal 
consequences of any of his acts or omis- 
sions does or refrains from doing that 
thing, his action or omission should be 
taken to be wilful unless it is shown that 
the act or omission is due to a mistake 
or inadvertence. 


8. In this view of the matter, we are 
inclined to agree with the Appellate 
Board that the appellant’s conduct in 
not obtaining the requisite permission of 
the Reserve Bank taken along with the 
factum of non-repatriation will clearly 
amount to a contravention of Sec. 12 (2). 
We cannot, therefore, interfere with the 
ultimate order. The appeal therefore 
fails and is dismissed, There will be no 
order as to costs. 

Appeal dismissed. 
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RAMAPRASADA RAO, C. J.; ISMAIL 
AND RAMANUJAM J]. 
Periathambi Goundan, Petitioner v. The 
District Revenue Officer, Coimbatore and 
others, Respondents. 


W. P. No. 7480 of 1975. D/- 27-9-1979. 


(A) Tamil Nadu Agricultural Land Re- 
cord of Tenancy Rights Act (10 of 1969), 
Section 16-A (as inserted in 1972) —- Scope 
— Jurisdiction of Civil Courts is expressly 
excluded to determine whether a particu- 
lar person is a cultivating tenant or not — 
But bar imposed by S. 16-A does not apply 
to suits instituted prior to coming into 
force of that section. AIR 1976 Mad 287, 
Overruled (Civil P. C. (1908), S. 9). 

The Civil Court's jurisdiction is expressly 
excluded in respect of the question whe- 
ther a particular person is a cultivating 
tenant or not. AIR 1976 Mad 287, Approv- 
ed. (Para 27) 


However, Sec. 16A did not in any way 
affect the jurisdiction of the Civil Court 
in respect of suits or proceedings validly 
instituted before the coming into force of 
the said section and pending on the date 
when the said section came into force, 
whether in the original court or in the ap- 
pellate or revisional court. S. 16-A was not 
intended to and could not affect any suit 
instituted prior to its introduction, even 
when the suit was in respect of a matter 
covered by Section 16 A. A suit which has 
been instituted prior to the coming into 
force of Sec. 16-A of the Act will have to 
run its natural and normal course prescrib- 
ed by law without in any way being af- 
fected by the provisions contained in Sec- 
tion 16 A, because there is nothing ın Sec- 
tion 16-A expressly or by necessary imuli- 
cation taking ea, the jurisdiction of the 
Civil Court validly and competently as- 
sumed at the first instance. Consequently 
even if a decree had not been passed in 
a suit at the time when Sec. 16A. came 
into force, the fact that Sec. 16-A came 
into force during the pendency of the suit 
will not prevent the court from exercising 
. its jurisdiction lawfully and validly invok- 
ed and 
the further course of the suit in the form 
of appeal or revision. AIR 1976 Mad 287, 
Overruled; 1977-1 Mad LJ 189 and AIR 
1977 Mad 402, Approved. (Case law dis- 
cussed). (Paras 27, 29, 34) 

(B) Tamil Nadu Agricultural Land Re- 
cord of Tenancy Rights Act (10 of 1969). 
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S. 16-A (as inserted in 1972) — Bar of 
jurisdiction of Civil Court — Ambit, am- 

apres and extent of interdict imposed 
y the Section. 

Two things are clear from the language 
of S. 16-A. One is, the inierdict is on the 
jurisdiction of the matters which by or 
under the Act have to be determined by 
the Record Officer, the District Collector 
or other officer or authority empowered 
by the Act. The section itself does not 
enumerate as to what those matters are. 
The second is, the interdict is not on any 
pac proceeding in the Civil Court, 

ut only on the exercise of the jurisdiction 
in respect of matters. Controversies that 
come before a court or a tribunal cannot 
be either pigeon-holed or put in strait- 
jackets. They may be of: different varieties 
as well as different standards. For the pur- 
pose of deciding the main controversy, 
the court or the Tribunal may have inci- 
dentally to decide a number of subsidiary 

uestions or controversies. Therefore, when 

e section itself does not enumerate the 
matters in respect of which the jurisdiction 
of the Civil Court is ousted, one will have 
to ascertain the said matters, with refe- 
rence to the other provisions of the Act 
conferring power or jurisdiction on the 
authorities functioning under the Act. 
Similarly, a suit or proceeding in a Civil 
Court may involve the determination of 
several matters, some of which may be 
within the jurisdiction of the authorities 
functioning under the Act and some others 
outside the jurisdiction. In such a case, 
the suit or proceeding as such cannot fail 
unless it is of such a nature that it can be 
terminated solely on the determination of 
the matter falling within the jurisdiction 
of the authorities functioning under the 
Act. (Para 36) 


The matters which are within the ex- 
clusive jurisdiction of the authorities con- 
stituted under the Act are limited by the 
provisions contained in Sec. 3 (2) of the 
Act, because those were the particulars 
which are directed to be included in the 
approved record to be prepared under the 
Act. The object of the Act as well as the 
provisions contained in Sec. 8 (2) make it 
clear that a Record Officer or the appel- 
late or revisional authority has to deter- 
mine the following matters (1) the survey 
number or sub-division number, extent 
and local name, if any, of the land let for 
cultivation by a tenant; (2) the name and 
address of the land owner; &) the name 
and address of the intermediary, if any; 
and (a) the name and address of the ten- 

tivating the land. It may be prima 
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facie stated that these are the four rnatters 
which are required to be determined by 
the Record Officer or the appellate or re- 
visional authority under the provisions 0 
the Act. However, the necessity to deter- 
mine these questions may occur in the 
context of different controversy and not 
purely on a specific dispute with respect 
to these particulars alone. Even the deter- 
mination of the particulars enumerated in 
S. 8 (2) cannot be in isolation in respect 
of any one particular matter but can only 
be in the context of preparing the approv- 
ed record showing the particulars in res- 
pect of the land and who is the tenant and 
who is the landowner. (Para 37) 


Once the Record Officer or any other 
authority functioning under the Act has 
come to the conclusion that the land has 
been let for cultivation by a tenant, the 
matters provided for in Sec. 3 (2) have to 
be determined by the Record Officer, or 
other authority functioning under the Act, 
and to that extent the jurisdiction of the 
Civil Court is barred under S. 16-A. 
(Para 37) 
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T. R. Ramachandran, for N. Varadara- 
jan, T. R. Rajagopalan and T. R. Rajaram, 
for Petitioner; Addl. Govt. Pleader; V. 
Natarajan, M. R. Narayanaswami, for R. 
Krishnamurthi, D. Raju and A. R. Laksh- 


manan, for Respondents. 


ISMAIL J.:— This petition has been 
filed under Art. 226 of the Constitution 
of India, praying for the issue of a writ 
of certiorari or any other appropriate writ, 
order or direction calling for the records 
in B. P. No. 7 of 1975, on the file of the 
first respondent herein, namely, the Dist- 
rict Revenue Officer, Coimbatore, and 
quash the order dated 22-11-75. One of the 
questions involved in this writ petition 
is the scope and effect of S. 16-A of the 
Tamil Nadu Agricultural Land Record of 
a ie Act, 1960 (Tamilnadu Act 
X of 1 hereinafter referred to as the 
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Act; introduced by the Tamilnadu Agri- 
cultural Land Record of Tenancy Rights 
(Amendment) Act 1972 (Tamil Nadu Act 34 
of 1972) with effect from 27-11-1972. 

2. When the writ petition came up 
for hearing before our learned brother, 
Mohan J., the learned Judge held that two 
important questions of law came up tor 
consideration, apart from the merits of the 
case, namely— 


(1) “What is the scope and extent of the 
oe authority constituted under the 

ct 

(2) What is the interpretation to be plac- 
ed on the decision reported in Muniandi 
v. Rajangam Iyer 1976-1 Mad LJ 344?” 
According to the learned Judge, the inter- 
pretation of the section in Muniyandi v. 
Rajangam Iyer 1976-1 Mad LJ 344: (AIR 
1976 Mad 287) referred to above did not 
seem to be warranted, having regard to 
the decision of this court in Sankaralinga 
Thevar v. Thirumalammal, 1977-1 Mad LJ 
189. Having regard to the importance of 
the two questions and since the questions 
are likely to arise in very many cases, the 
learned Judge considered that this is a fit 
matter to be decided by a Division Bench 
of this court. When the matter came up 
before a Division Bench, the Bench felt 
that there was an apparent conflict of 
opinion as between the above two deci- 
sions of the two Division Benches and 
hence the matter was directed to be plac- 
ed before a larger Bench and that is how 
the matter has come before us. 


3. We shall now briefly refer to the 
facts of the case which have given rise to 
the present writ petition. The matter re- 
lates to an extent of 3.76 acres in S. No. 
587/A of South Boothinatham Village, 
Udumalpet taluk, Coimbatore Dt. The 
petitioner in the writ petition on 18-1-1972 
applied under the provisions of the Act to 
the third respondent herein, namely, the 
Record Officer, for registration of his name 
as the tenant. The third respondent record- 
ed the name of the petitioner on 10-4-72, 
as the tenant in respect of the lands in 
question and the draft record was pub- 
lished on 27-4-1972. In June 1972, respon- 
dents 4 and 5 preferred applications under 
Sec. 3 (6) of the Act seeking the deletion 
of the petitioners name from the 
record. The contention of the 4th respon- 
dent was that he was the owner of the 
lands, that he was personally cultivating 
the lands and that there were no tenants 
on the lands. The contention of the 5th 
respondent was that he was the tenant in 
respect of the above lands and that the 
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petitioner’s name should be removed from 
the record of tenancy rights and his name 
should be substituted as the tenant in res- 
pect of the lands in question. On 27-12-72, 
the 8rd respondent therein rejected the 
applications of respondents 4 and 5 and 
confirmed the entry of the petitioner here- 
in as the tenant in respect of the lands in 
uestion. Against the said order of 
e 8rd respondent dated 27-12-1972, res- 
pondents 4 and 5 preferred an appeal to 
the 2nd respondent herein, who is the ap- 
‘ordi authority under the Act. Since some 
esh evidence was tendered before the 
appellate authority and both the parties 
wanted to examine witnesses to prove 
their respective cases, the appellate au- 
thority remanded the matter to the 8rd 
respondent for fresh disposal. After the 
matter was remanded, the 3rd respondent 
sa ep into the matter afresh and by his 
order dated 80-11-1974, deleted the name 
of the petitioner and directed ithe sub- 
stitution of the name of the 5th respondent 
as the tenant in respect of the lands in 
question. Against this order of the 8rd 
respondent, the petitioner herein prefer- 
red an appeal to the 2nd respondent and 
the secon respondent by his order dated 
81-8-1975, allowed the appeal and register- 
ed the name of the petitioner herein as 
the tenant in respect of the lands in ques- 
tion. The fifth respondent herein prefer- 
red a revision petition to the first respon- 
dent herein, against the order of the 
second respondent, and the first respon- 
dent allowed the revision petition, delet- 
ed the name of the petitioner herein and 
restored the order of the third respondent 
registering the name of the fifth respon- 
dent herein as the tenant in respect of the 
lands in question. it is to quash this order 
nee the present writ petition has been 
e 


4 Before we refer to the principal 
pons on which the writ of certiorari 

as been prayed for, it is necessary to 
refer to certain proceedings instituted by 
the parties in the Civil Court. The 4th res- 
pondent herein instituted O. S. No. 250 of 
1972 on the file of the Court of the Dis- 
trict Munsif, Udumalpet, for a permanent 
injanction restraining the petitioner herein 
from interfering with his possession of the 
lands in question. That suit was institut- 
ed on 15-4-1972. On 18-4-1973. the suit 
was dismissed for default. Though the 
suit was restored at the instance of the 
4th respondent twice, each time the suit 
was again dismissed for default, that is, 
on 2-8-1974 and 4-11-1975 respectively. 
The said dismissal became final, as no 
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further steps were taken against the final 
order of dismissal. 


5 The 5th respondent in his turn filed 
O. S. 296 of 1972, on the file of the court 
of the District Munsif, Udumalpet, pray- 
ing for a declaration that he is a cultivat- 
ing tenant and for a permanent injunction 
restraining both the petitioner as well as 
the 4th respondent herein from interfer- 
ing with his possession. That suit was 
instituted on 3-5-1972 and the same was 
dismissed for defanlt on 18-4-1973. The 
oth respondent filed an application, I. A. 
No. 737 of 1978. for setting aside the order 
of dismissal and for restoration of the suit 
to its file, but that application was dis- 
missed on 6-7-1974. Against the said order 
of dismissal of 1. A. 737 of 1973, the 5th 
respondent preferred an appeal, C. M. 
A. 26. of 1974, on the file of the court of 
the Subordinate Judge, Udumalpet, and 
the said appeal was dismissed on 28-12- 
1974. The matter was taken up further by 
way of revision to this court in C. R. P. 
718 of 1978, but this court dismissed the 
civil revision petition on 15-9-1978. Thus, 
the dismissal for default of O. S. No. 296 
of 1972 also became final. 


6. The petitioner herein filed O. S. 
No. 261 of 1973 on the file of the court 
of the District Munsif, Udumalpet, for a 
plea gan injunction restraining respon- 

ents 4 and 5 herein from interfering with 
his possession of the lands in question. 
The petitioner herein claimed to be in pos- 
session of the lands in question as a cul- 
tivating tenant under the 4th respondent. 
The suit was decreed ex parte on 14-10- 
1974. Respondents 4 and 5 filed I. As. 1166 
and 1243 of 1974 respectively to set aside 
the ex parte decree, but both the appli- 
cations were dismissed on 28-6-1975. The 
Sth respondent preferred an appeal. 
C. M. A. 18 of 1975, on the file of the 
court of the Subordiuate Judge, Udumal- 
pet, agen the dismissal of I. A. 1243 of 
1974, but that appeal was dismissed on 
19-8-1975. The fifth respondent herein 
brought up the matter further by way of 
revision to this court in C. R. P, 2744 of 
1975 and that petition also was dismissed 
on 5-11-1975. The 4th respondent in his 
turn filed C. M. A. 24 of 1975 on the file 
of the court of the Subordinate Judge, 
Udumalpet, against the dismissal of I. A. 
No. 1166 of 1974 and that appeal was dis- 
missed on 17-11-1975 and the matter was 
not taken up further. 

7. Thus it will be seen that the ex 
parte decree by way of grant of perman- 
ent injunction passed in O. S. No. 261 of 
1978 in favour of the petitioner herein 
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against respondents 4 and 5 herein also 
became final. It will also be seen that 
those proceedings in the Civil Court had 
taken place before the first respondent 
herein passed the impugned order on 22- 
11-1975. 

8. It is against the background of 
these facts that the learned counsel for 
the petitioner put forward principally two 
contentions — one relating to the scope 
of S. 16-A of the Act and the other on the 
merits of the order dated 22-11-1975 of 
the first respondent. 


9. Regarding the scope of S. 16-A of 
the Act, the contention is that the auth- 
orities functioning under the Act have no 
jurisdiction to decide as to who is the 
tenant in respect of the Jands in question, 
as between two rival claimants, and that 
S. 16-A of the Act does not bar a civil 
Court from deciding that controversy. 


10. The challenge to thé order dated 
22-11-1975 of the first respondent, on 
merits, is that the first respondent herein 
had not at all considered the effect of the 
ex parte decree passed in O. S. 361 of 1973 
on the file of the court of the District 
Munsif, Udumalpet, granting an injunction 
` in favour of the petitioner herein against 
respondents 4 and 5, which will have the 
effect of the civil Court holding that it was 
the petitioner, who was in possession of 
the lands in question on the date of the 
institution of O. S. 261 of 1973 and that 
fact will have a definite bearing on the 
controversy as to whether it was the peti- 
tioner or the 5th respondent, who was the 
tenant of the land in question. 


11. It is these two points that we pro- 
pose to consider now. As a preliminary to 
this, we shall refer to the important fea- 
tures of the Act. The Act was passed to 
‘provide for the preparation and mainten- 
ance of record of tenancy rights in re- 
J aas of agricultural lands in the State of 

amil Nadu. Sec. 2 defines several ex- 
pressions occurring in thé Act. Sec. 2 (3) 
defines the expression ‘intermediary’. Sec- 
tion 2 (5) defines the expression ‘and- 
owner’. Sec. 2 (7) defines the expression 
‘record officer’. Sec. 2 (8) as amended by 
Tamil Nadu Act 26 of 1975, reads as 
follows — 

“2 (8) (i) ‘tenant’ in respect of any area 
in the State (other than the Kanyakumari 
district) — (a) means in relation to any 
land to which the Tamil Nadu Cultivating 
Tenants Protection Act 1955 (Tamil Nadu 
Act XXV of 1955) applied a cultivating 
tenant as defined in clause (aa) of S. 2 of 
that Act and includes — . 
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(i) a mattuperamdar referred to in 
clause (a) or clause (b) of S. 7 of the 
Tiruchirapalli Kalaieruvaram and Mat- 
tuvaram Act, 1958 (Tamil Nadu Act 
XXXVI of 1958); and 

(ii) a possessory mortgagor, who, under 
a tenancy agreement, express or implied, 
with the possessory mortgagee contributes 
his own physical labour or that of any 
member of his family in the cultivation of 
ae lands subject to possessory mortgage; 
an l 

(b) means in relation to any land to 
which the Tamil Nadu Public Trusts (Re- 
gulation of Administration of Agricultural 
Land) Act 1961 (Tamil Nadu LVII of 
1961) applies a cultivating tenant as defin- 
ed in clause (5) of S. 2 of that Act; 

(ii) ‘tenant’ in respect of any area in the 
Kanyakumari District — 

(a) in relation to any land other than the 
land to which the Tamil Nadu Public 
Trusts Gane pear of Administration of 
Agricultural Lands) Act, 1961 (Tamil Nadu 
Act LVII of 1961) applies — 

(i) means a person who contributes his 
own physical labour or that of any mem- 
ber of his family in the cultivation of any 
land belonging to another, under a ten- 
ancy agreement, express or implied; and 
E includes — 

(a) any such person who continues in 
possession of the land after the determina- 
tion of the tenancy agreement; 

(bì the heir of such person, if the heir 
contributes his own physical labour or 
that of any member of his family in the 
cultivation of such land; 

(c) a sub-tenant if he contributes his 
own. physical labour or that of any mem- 
ber of his family in the cultivation of such 
land; or 

(d) any such sub-tenant who continues 
in possession of the land notwithstanding 
that the person who sublet the land to 
such sub-tenant ceases to have the right 
to possession of such land; 

(e) a possessory mortgagor who, under 
a tenancy agreement, express or implied, 
with the possessory mortgagee, contributes 
his own physical labour or that of any 
member of his family in the cultivation of 
ae Jand subject to possessory mortgage; 

ut 

(iii) does not include a mere inter- 
mediary or his heir; 

(>) means in relation to any land to 
which the Tamil Nadu Public Trusts (Re- 
gulation of Administration of Agricultural 
Lands) Act 1961 (Tamil Nadu Act LVII of 
1961) applies, a cultivating tenant as de- 
fined in clause (5) of Sec. 2 of that Act”. 
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12. Section 3 (1) of the Act enables the 
Government to direct by notification the 
reparation of a record of tenancy rights 
or such village or villages as may be spe- 
cified in the Notification and provides that 
such records shall be prepared, maintain- 
ed and revised in accordance with the pro- 
visions of the Act and the rules made 
thereunder. Sub-sec. (2) of S. 8 reads as 
follows — 


“The record referred to in sub-sec. (1) 
shall contain the following particulars, 
namely — (a) the survey number or sub- 
divisional number, extent and local name 
if any of the land; (b) the name and ad- 
dress of the land owner; (c) the name and 
address of the intermediary, if any; (d) the 
name and address of the tenant cultivat- 
ing the Jand; and (e) such other parti- 

ars as may be prescribed”. 
It is admitted that the rules framed 
under the Act have not prescribed any 
other particulars as contemplated in Sec- 
tion 2 (8) (a) of the Act. Sub-sec. (3) (a) of 
Sec. 8 provides for the publication of a 
notice in the village by the Record Offi- 
cer, after the publication of the notifica- 
tion under sub-sec. (1), informing the pub- 
lic that a record of tenancy rights is to be 
prepared for that village and that the 
landowner, tenant or intermediary of every 
land which has been left for cultivation 
shall intimate in writing to him of his 
interest in such land. Sub-sec. (4) of S. 3 
enables the Record Officer to prepare a 
draft record of tenancy rights for the vil- 
lage on the basis of the intimation given 
under clause (a) of sub-sec. (3) of Sec. 3 
or on the basis of the information 
obtained by him under Sec. 9 or in such 
other manner as may be prescribed and 
after giving a reasonable opportunity to 
the parties concerned to make their re- 
presentations either orally or in writing. 
Sub-sec. (5) of Sec. 8 provides for a draft 
of the record so prepared to be published 
in the District Gazette of the District in 
which the village is situated and an extract 
of the entries in the draft record relating 
to any survey number or sub-division 
number of the land to be served on the 
landowner, intermediary, if any, and the 
tenant concerned. Sub-sec. (6) of S. 3 en- 
ables any person aggrieved by such draft 
record either on the ground that the entry 
in respect of particulars relating to him is 
incorrect or on the ground that his name 
or other particulars relating to the land 
which has been let for cultivation and in 
which he has interest either as landowner, 
intermediary or tenant have been omitted 
to be included in such draft record, to 
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make an application to the Record Offi- 
cer for rectification of such entry or for, 
the inclusion of such name or particulars 
in the draft record of tenancy rights. Sub- 
sec. (8) of Sec. 3 enables the Record Offi- 
cer to pass appropriate orders on such 
application after giving a reasonable op- 
portunity to the parties concerned to make 
their representations. Sub-sec. (9) of Sec- 
tion 3 enables the Record Officer to make 
necessary alterations in the draft record 
of tenancy rights in accordance with such 
orders on the application referred to 
above. Sub-sec. (10) of Sec. 3 provides for 
publication of the final ecd. of tenancy 
rights in the Fort St. George Gazette and 
the record so published being called as 
tbe approved record of tenancy rights. 
The same sub-section also provided for 
the gH record of tenancy rights be- 
ing published in the District Gazette of 
ee district in which the village is situat- 
ed, 

13. Section 4 enables interested per- 
sons making application to the Record 
Officer for inclusion of particulars relat- 
ing to such land in the approved record 
of tenancy rights. 


14. Section 4-A introduced by the 
Tamil Nadu Act 34 of 1972, enables the 
Record Officer to take suo motu action for 
inclusion of particulars either in the draft 
or approved record of tenancy rights as 
the case may be. 


15. Section 5 provides for modification 
of entries in the approved record of ten- 
ancy rights. 


16. Section 6 of the Act provides for 
appeal by any person aggrieved by an 
order made under sub-sec. (8) of Sec. 3, 
sub-sec. (3) of Sec. 4 or sub-sec. (8) of 
Sec. 5 to such authority as may be speci- 
fied by the Government in that behalf and 
further provides that the decision of such 
authority on the said appeal shall, subject 
to the provisions of Sec. 7, be final. 


17. Section 7 provides for revising the 
appellate order and states that the District 
Collector or such officer as may be speci- 
fied by the Government in that behalf, 
may of his own motion or on the applica- 
tion of a party call for and examine the 
record of any Record Officer or appellate 
authority within his jurisdiction in respect 
of any proceeding under the Act and pass 
such orders as he may think fit. 

18. Section 8 of the Act enables the 
appellate authority or revisional authority 
to give necessary directions to the Record 
Officer to amend the approved. record of 
tenancy rights in accordance with the 
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orders passed by them in appeal or revi- 
sion. 


19. Section 9 imposes an obligation on 
any person whose rights or interests are 
required to be, or have been entered, in a 
record of tenancy rights under this Act to 
furnish or produce for the inspection of 
the Record Officer all such information or 
documents needed for the correct pre- 
paration or revision thereof, as may be 
within his knowledge or in his possession 
or power, on a requisition by the Reco 

cer. 


20. Section 10 of the Act provides for 
the application of certain provisions of 
the Civil Procedure Code to the proceed- 
ings before the Record Officer or the ap- 
pellate authority or the District Collector 
or other officer referred to in Sec. 7 and 
Sec. 11 deals with penalty for failure to 
furnish information or to produce any 
document requisitioned under Sec. 9, while 
Sec. 12 provides for penalty for furnish- 
ing false information. Sec. 14 (1) is import- 
ant and it reads as follows — 

“After the date of the publication in the 
Fort St. George Gazette of the approved 
record of tenancy rights under sub-sec. (10) 
of Sec. 8 in respect of any village, every 
person making an application in pursuance 
of any of the provisions of the Madras 
Cultivating Tenants Protection Act 1955 
Madras Act XXV of 1955) or the Madras 

ultivating Tenants (Payment of Fair 
Rent) Act 1956 (Madras Act XXIV of 1956) 
or Chaps. III and IV of the Madras Public 
Trusts (Regulation of Administration of 
Agricultural eee Act 1961, (Madras Act 
LVII of 1961), relating to any land in 
such village shall annex to the application, 
a certified copy of any entry in the ap- 
proved record of tenancy rights relevant 
to such lang”. 

Sub-sec. (2) of Sec. 14 states that if the 
applicant fails to comply with the provi- 
sions of sub-sec. (1) for any cause which 
the officer or authority to whom such ap- 
plication is made deems sufficient, he 
shall be required to produce such certified 
copy within a reasonable time to be fixed 
by such officer or authority and if such 
certified copy is not so annexed or pro- 
duced, the application shall be rejected, 
but the rejection shall not of its own force 
preclude the presentation of a fresh ap- 
plication in respect of the same subject- 
matter, with a certified copy annexed. 


Sec. 18 of the Act states — 


“Any entry in the approved record of 
tenancy rights shall be presumed to be 
true and correct until the contrary is 
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proved or a new entry is lawfully substi- 
tuted therefor”. 
Section 16 states — l 
“Subject to such conditions and to the 
payment of such fees as may be prescrib- 
ed, the approved record of tenancy rights, 
shall be open to the inspection of the pub- 
lic at reasonable hours and certified ex- 
tracts therefrom or certified copies thereof 
shall be given to all persons applying for 
the same. 
It is only after Sec. 16 that Sec. 16-A was 
introduced with effect from 27-11-1972, by 
Sec. 5 of the ae Act, namely, the 
Tamil Nadu Act 34 of 1972. The said 
Sec. 16-A of the Act reads as follows — 


“16-A Bar of jurisdiction of civil courts 
— No civil court shall have jurisdiction in 
respect of any matter which the record 
officer, the District Collector or other offi- 
cer or authority empowered by or under 
this Act has to determine and no injunc- 
tion shall be granted by any court in re- 
spect of any action taken or to be taken 
by such officer or authority in pursuance 
: any power conferred by or under this 

ct”. 


21. Section 17 deals with indemnity in 
respect of anything done in good faith or 
intended to be done in pursuance of the 
Act or rules made thereunder. 


22. Section 18 confers powers on the 
Government to make rules, carry out the 
i ara of the Act and Sec. 19 provides 

at nothing contained in this Act shall 
apply to any land owned by the Central 
Government or any State Government or 
any local authority. Sec. 20 states that the 
provisions of this Act shall have effect not- 
withstanding anything inconsistent there- 
with contained in any other law, custom, 
uSage or contract. 

23. It is against the background of 
the above provisions, it has become neces- 
sary to consider the exact scope of Sec- 
tion 16-A of the Act. 

24. This Sec. 16-A came up for con- 
sideration before a Bench of this court 
in Muniyandi v. Rajangam Iyer 1976-1 
Mad LJ 844: (AIR 1976 Mad 287), already 
referred to. That matter came before a 
Bench ona reference made by N.S. 
Ramaswami, J. In that case, the court had 
to decide in O. S. 547 of 1971 on the file 
of the court of the District Munsif, 
Thiruvaiyaru, whether a particular person 
was a cultivating tenant or not. That suit 
was dismissed on the ground that Sec- 
tion 16-A barred the civil court's jurisdic- 
tion to decide the matter. But the dismissal 
of the suit was taken up in appeal in 
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A. S. 86 of 1974 and the learned Sub- 
ordinate Judge of Thanjavur on 11-2-1975 
allowed the appeal and remanded the 
matter with a direction that the matter 
should be disposed of afresh. 
Against the said order of remand, an ap- 
peal A. A. O. 218 of 1975, was preferred 
to this court. The appellant claimed that 
he was a cultivating tenant entitled 


to the protection of the Tamil 
Nadu Act 25 of 1955, that in 
view of the provisions contained 


in the Act, the civil court had no jurisdic- 
tion to go into the question whether a 
particular party was a cultivating tenant 
or not, that that question could be decided 
only by the hierarchy of officers under 
the Act, that the Record Officer under the 
Act had already entered the appellant as 
a cultivating tenant and that therefore the 
civil court had to accept the position that 
the appellant was a cultivating tenant. On 
behalf of the respondent-landlord, the 
contention was that under the provisions 
of the Act, the Record Officer was only 
to prepare a register giving the name or 
names of the cultivating tenants, that 
there was no specific provision in the said 
Act authorising any one to decide the 
question whether a particular party was 
or was not a cultivating tenant and that, 
therefore, the civil court’s jurisdiction to 
entertain such a question was not ousted. 
After referring to the provisions of the Act 
before its amendment by the Tamil Nadu 
Act 34 of 1972, the Bench observed — 


“As the Act stood originally before 

Act XXXIV of 1972, there was no specific 
bar of the civil court’s jurisdiction, to de- 
cide any matter which the Record Officer 
or the District Collector or other officer 
has to decide. We need not stop to con- 
sider whether, having regard to the 
scheme of the Act indicating matters to 
be decided, the officers who have the 
authority to decide and further remedies 
by way of appeal and revision, the civil 
court’s jurisdiction, by necessary implica- 
tion, would stand excluded in respect of 
manr which those officers have to de- 
cide”. 
After the above observation, the Bench 
extracted Sec. 16-A of the Act, as intro- 
duced by the Tamil Nadu Act 34 of 1972, 
and proceeded to state — 


‘ The section admits of no doubt that a 
civil court has no jurisdiction to decide 
any matter which the Record Officer, Dis- 
trict Collector or other officer or autho- 
rity empowered by or under the Act 
should determine. The court is also for- 
bidden from granting injunction in respect 
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of any action taken or to be taken by 
such authority or officer, in pursuance of 
any power conferred by or under the Act. 
We are told that what led N. S. Rama- 
swami J. to make the reference to a Divi- 
sion Bench was a consideration of the 
latter part of Sec. 15. Apparently he 
thought if an entry in the approved record 
of tenancy rights should be presumed to 
be true and correct until the contrary was 
proved or a new entry was lawfully sub- 
stituted therefor, to that extent the civil 
court’s jurisdiction should not be taken to 
have been excluded. In other words, evi- 
dently his impression was that a certain 
area of civil court’s jurisdiction was still 
available and the ambit of Sec. 16-A 
should be read accordingly. We are of 
opinion that Sec. 15 is not jurisdiction 
section. It only provides for a rule of evi- 
dence, namely, presumption of correct- 
ness of entries in the approved record of 
tenancy rights. This presumption cannot, 
of course, be rebutted until the contrary 
is proved or a new entry is lawfully sub- 
stituted therefor. The words: ‘until the 
contrary is proved’ and the words ‘or a 
new entry is lawfully substituted therefor 
are to be read with reference to the provi- 
sions of the Act. This is not indicative of 
an area of jurisdiction still left with the 
court to decide any matter which is en- 
tirely within the jurisdiction of the of- 
ficers, who are empowered by or under 
the Act to decide. As a matter of fact, 
Sec. 5, as we have already indicated, pro- 
vides for notification of entries in the ap- 
proved record of Sette pr rights and if a 
decision of the Record Officer is taken up 
in appeal and a direction is given for modi- 
fication, Section 8 provides for amend- 
ment to be made in the record of tenancy 
rights according to the appellate decision. 
Same thing applies also to a revision order. 
The Act, therefore, indicates and provides 
for the remedy to correct the record by 
following the procedure laid down. Until 
the contrary is proved or a new entry is 
lawfully substituted therefor, the entry 
shall be presumed to be correct. It is per- 
fectly clear and has nothing to do with 
the question of jurisdiction. 


The language of Section 16-A, as indi- 
cated by us, admits of no doubt that the 
civil court’s jurisdiction is expressly ex- 
cluded in respect of any matter which the 
Record Officer, District Collector or the 
officer, empowered by or under the Act 
has to determine. 


The order of the Munsif in this case dis- 
missing the suit is restored and the appeal 
is allowed. No costs”. 


\ 
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25-26. With reference to the above 
decision, the following comments are 
called for: 


1. The Bench has not expressly decid- 
ed the exact matters with reference to 
which the jurisdiction of the civil court 
is barred and it has merely repeated the 
language of the section by stating that the 
jurisdiction of the civil court is expressly 
excluded in respect of any matter which 
the Record Officer or the District Collec- 
tor or other officer empowered by or 
under the Act has to determine. The deci- 
sion itself has not enumerated what those 
matters are. 


2. However, the decision has held that 
the controversy as to whether a particular 
person is a cultivating tenant or not is a 
matter which the Record Officer or the 
District Collector or other officer em- 
powered by or under the Act has to deter- 
mine and therefore the civil court’s juris- 
diction is expressly excluded in respect 
thereof”. 


27. With the conclusion of the Bench 
that the civil court’s jurisdiction is ex- 
pressly excluded in respect of the ques- 
tion whether a particular person is a cul- 
tivating tenant or not we a and we 
shall indicate our reasons er in the 
course of this judgment. However, the 
actual conclusion of the Bench is not cor- 
rect. We have already referred to the fact 
that the suit in that case was O, S. 547 of 
1971, that is, a suit instituted before the 
coming into force of Sec. 16-A of the Act, 
which came into force only on 27-11-1972. 
Before the introduction of Sec. 16-A, there 
was no provision in the Act excluding the 
jurisdiction of the civil court on any mat- 
ter. Consequently, the suit O. S. No. 547 
of 1971, which involved the determination 
of the question whether a particular per- 
son was a cultivating tenant or not was 
competently instituted in a civil court and 
the civil court had jurisdiction to decide 
that controversy. The language of S. 16-A 
neither ay nor by necessary im- 

lication takes away that jurisdiction. If 

e intention of the Legislature was that 
S. 16-A should apply even to suits insti- 
tuted before its introduction, it would 
have provided for as to what should hap- 
pen to those suits. Once a suit is compe- 
tently instituted in a civil court, that suit 
must terminate in one of the methods 
known to law, namely, either it is 
dismissed or it is decreed, and cannot be 
left in the air. If it was the intention of 
the Legislature that the moment Sec. 16-A 
came into force, even pending suits in re- 
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spect of matters covered by Sec. 16-A 
should not be proceeded with, the Legis- 
lature would have provided for the abate- 
ment of those suits or the dismissal of 
those suits or transfer of the matter cover- 
ed by those suits to the appropriate 
authority under the Act. The Legislature 
not having made any such provision, it is 
indisputably clear that Sec. 16-A was not 
intended to and could not affect any suit 
instituted prior to its introduction, even 
when the suit was in respect of a matter 
covered by Sec. 16-A. 


28. Consequently, as far as the Bench 
decision referred to above is concerned, 
the learned District Munsif was wrong 
in dismissing the suit on the ground that 
Sec. 16-A of the Act barred the jurisdic- 
tion of the civil court to decide the matter 
involved therein and equally the Bench 
was in error in restoring the order of the 
learned District Munsif dismissing the 
suit without realising that the suit was 
instituted prior to the introduction of Sec- 
tion 16-A of the Act, and therefore, could 
not affect the normal and natural course 
of that suit. 


29. The other Bench decision of this 
court, namely, Sankaralinga Thevar v. 
Thirumalammal, 1977-1 Mad LJ 189 gives 
effect to our view regarding the non- 
applicability of Sec. 16-A of the Act, to 
suits instituted prior to the coming into 
force of that section. In that case, the 
appellant filed a suit O. S. No. 482 of 1971 
and it was held by judgment dated 19-4- 
1972, that the appellant was a cultivatin 
tenant and that he had not surrender 
possession of the lands. Against that judg- 
ment respondents 1 to 8 before the Hig 
Court preferred an appeal and that was 
pending before the Subordinate Judge, 
Madurai. Simultaneously the Record Offi- 
cer under the Act took proceedings under 
the provisions of the Act for preparation of 
the record. The appellant had applied to 
the Special Tahsildar (Tenancy Records; 
for the inclusion of his name as a tenant 
in respect of the lands in question. The 
Record Officer allowed the petition ex 
one as by that time the civil court had 

eclared the aent as a cultivating 
tenant. Respondents 1 to 3 before the 
High Court filed an appeal before the 
Revenue Divisional Officer, namely, the 
appellate authority. The appellate autho- 
rity held that the decision the Records 
Officer in having included the name of 
the appellant as the tenant was not cor- 
rect and therefore set aside the order of 
the Records Officer. The appellanťs revi- 
sion petition to the District Revenue Offi- 
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cer failed and therefore the appellant filed 
W. P. 2075 of 1974, to quash the order of 
the revisional authority. That petition 
having been dismissed, in limine, the mat- 
ter was taken up by way of writ appeal, 
which was disposed of by the Bench. In 
that context, the Bench observed — 


“When the Records Officer took the 
petition for disposal on 2-8-1972, the judg- 
ment and decree of the civil court were in 
force and following the civil court’s judg- 
ment, the Records Officer allowed the 
eee of Sankaralinga Thevar (appel- 
ant). It may be noted that on the date 
when the civil court passed the decree, 
Sec. 16-A was not in force. It was enacted 
as an amendment which came into force 
on 27-11-1972. When the appeal was 
taken by the Revenue Divisional Officer 
on 7-12-1978, the amendment had come 
into force; so also when the revision was 
taken by the District Revenue Officer. 


The question that arises is as to the 
effect of the civil court’s decree. It may 
be noted that on the date the civil court 
passed its decree and judgment, Sec. 16-A 
was not in force and the jurisdiction of 
the civil court was not barred. The re- 
sult is that there is a valid civil court 
decree and judgment, which can be set 
aside only by a process known to law, i. e. 
preferring an appeal to the appellate civil 
court which, respondents have done. 


It was contended by the learned coun- 
sel for the respondents 1 to 3 that after 
Sec. 16-A was enacted, the Revenue Divi- 
sional Officer and the District Revenue 
Officer had jurisdiction under the -Act to 
determine the record of rights, ignoring 
the decree of the civil court. We are un- 
able to accept the contention. When once 
a civil court passed its judgment and 
decree under the same Act (sic) validly 
with jurisdiction it can be set aside only 
by a procedure known to law. Any other 
tribunal constituted by law cannot act in 
such a manner as to set aside the civil 
court’s judgment and decree. In this view, 
the Revenue Divisional Officer and the 
District Revenue Officer erred in ignoring 
the civil court’s judgment and decree. The 
question as to the rights of parties and 
also the question as to the jurisdiction of 
the civil court will all have to be ar 
when the appeal is heard by the appellate 
Judge. The order of the Revenue Divi- 
sional Officer and the District Revenue 
Officer, when the decree of the civil court 
is in operation, cannot be sustained”. 

We are of the opinion that the above 
Bench decision correctly lays down the 
effect of Sec. 16-A of the Act. We shall go 
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a step further and point out that a suit 
which has been instituted prior to the 
coming into force of Sec. 16-A of the A 
will have to run its natural an 
normal course proscribe by law 






peny assumed at the 
even if a decree had not 
in a suit at the time when 


30. V. Ramaswami J, had occasion to 
deal with this aspect of the matter very 
elaborately in his judgment in Govinda- 
rajan v. Srinivasa Chetti, 90 Mad LW 811: 
(AIR 1977 Mad 402). In that case, the suit 
was filed on 4-7-1970 and the decree of 
the trial court was dated 5-12-1972 and 
the compromise recorded before the ap- 

ellate court was on 19-11-1975, that is, 

e decree of the trial court as well as the 
recording of the compromise by the ap- 
pellate court was subsequent to the com- 
ing into force of S. 16-A. In that contest, 
the learned Judge observed— 


“Section 16-A which is extracted above 
is not in terms made retrospective. There 
is no PAA also in the Act as to what 
should happen to the suits which are pend- 
ing on the day when S. 16-A was introduc- 
ed. Neither the suit had been abated nor 
it had been transferred to the Record 
Officer for disposal according to the Re- 
cord of Tenancy Rights Act. In the ab- 
sence of any such provision the suit itself 
could not be dismissed as barred under 
Section 16-A.” 


For coming to this conclusion, the learn- 
ed Judge derived assistance from the de- 
cision of this court in Valia Raja of Eda- 
palli v. Commr. H. R. and C. E. Madras 
67 Mad LW 858: (AIR 1955 Mad 378) and 
the decision of the Supreme Court in 
Dewaji v. Ganpatlal AIR 1969 SC 560. 


$1. In Valia Raja of Edapally v. 
Commr. for H. R. and C. E. Madras, 67 
Mad LW 858:(AIR 1955 Mad 378), 
suit was filed before the District Court, 
South Malabar, for setting aside an order 
modifying a scheme settled under S. 57 
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of Act IL of 1927. Sub-sec. (7) of S. 57 
conferred the right of suit on the trustee 
or any’ person having interest to institute 
a suit to set aside or modify a scheme 
within six months of date of publication. 
Pending that suit, Madras Act II of 1927 
was repealed and re-enacted as the 
Madras Hindu Religious and Charitable 
Endowments Act XIX of 1951. 
32. Though there is a provision simi- 
lar to S. 57 (7) of the old Act, under the 
new Act a suit to set aside or modify the 
scheme will have to be filed before the 
Subordinate Judge’s Court having jurisdic- 
tion over the area and not the District 
Court. The District Judge before whom 
the suit was filed under 
fore felt that his jurisdiction to try and 
dispose of the suits or applications, com- 
menced under the old Act and pending 
before him had ceased and in that view 
directed the return of the plaint. Against 
that order an appeal was preferred and 
this court held that a suitor has all the 
rights attaching to the institution of a 
sult in force at the time of the commence- 
ment of the suit preserved to him through- 
out its career, that a statute should not be 
so construed as to take away an action 
which has been well commenced, though it 
is open to the Legislature to defeat such 


a vested right, a very strong and distinc- 
tive language should be used to have that 
effect, that is, either there should be ex- 


press enactment depriving a suitor of that 
right or it must be by necessary intend- 
ment and that in the absence of any such 
rovision, the District Court had the juris- 
iction to continue the suit validly in- 
stituted before it. 


33. In Dewaji v. Ganpatlal AIR 1969 
SC 560, the landowner filed a suit against 
the tenant for recovery of possession with 
damages and mesne profits. The suit was 
filed on 17-9-1951. Pending that, the 
Berar Regulation of Agricultural Leases 
Act 1961, was amended introducing three 
Sections 16, 16-A and 16-B. Relying on 
these provisions the tenant contended that 
the determination of the question whether 
a person is a tenant or not was a matter en- 
tirely within the jurisdiction of the Re- 
venue Court and the jurisdiction of the 
Civil Court has been ousted. The Addi- 
tional District Judge, who heard the suit, 
held that the amending Act did not affect 
the pending proceedings. Though the 
learned single Judge reversed the decision 
of the trial court, the Division Bench of 
the High Court of Bombay held that there 


was no bar for proceeding with the pend- 
ing suit. The Supreme Court upheld that 
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view by pointing out that if the Legisla- 
ture intended to oust the jurisdiction of 
Civil Courts, it must say so expressly or by 
necessary implication and that there 
were no words in Ss. 16, 16-A and 16-B 
which could lead to the necessary infer- 
ence that those provisions were intended 
to apply to appeals pending when the 
1958 Act came into force. 


34. Under these circumstances, we hold 
that Sec. 16-A of the Act did not in any 
way affect the jurisdiction of the Civil 
Court in respect of suits or proceedings 
validly instituted before the coming into 
force of the said section and pending on 
the date when the said section came into 
force, whether in the original court or in 
the appellate or revisional court. Conse- 
quently, we approve of the decision of the 
Bench in Sankaralinga Thevar v. Thiru- 
malammal 1977-1 Mad LJ 189 and that of 
V. Ramaswami J. in Govindaraja v. Srini- 
vasa Chetti 90 Mad LW 311. Though we 
approve of the decision of the Bench in 
Muniyandi v. Rajangam Iyer 1976-1 Mad 
LJ 844:(AIR 1976 Mad 287), in so far as 
it held that S. 16-A of the Act barred the 
exercise of the jurisdiction by a Civil 
Court to determine whether a particular 
person is a cultivating tenant or not ynder 
the Act, we hold that the said decision 
was erroneous inasmuch as it applied the 
bar imposed by S. 16-A of the Act to a suit 
which was pending on the date when the 
said section came into force. With regard 
to the decision in Sankaralinga Thevar v. 
Thirumalammal 1977-1 Mad LJ 189, we 
must record our disagreement with one 
observation. As we pointed out already, 
the Bench held—~ 


“The question as to the rights of parties 

and also the question as to the jurisdiction 
of the Civil Court will all have to be argu- 
ed when the appeal is heard by the appel- 
late Judge”. 
In our view, once the Bench has held that 
Sec. 16-A did not affect the suit already 
filed and the decree passed therein can- 
not be ignored by the Record Officer and 
others, the question as to the jurisdiction 
of the Civil Court being argued before the 
appellate court could not possibly arise. 


35. Our attention was also drawn toa 
decision of N. S. Ramaswami J. in Ganesan 
v. Madurai Achari (1978) 91 Mad LW 6. 
The learned Judge was considering the 
question as to how far the provisions of 
the Tamil Nadu Occupants of Kudiyiru- 
ppu (Conferment of Ownership) Act (Act 
40 of 1971) and the Tamil Nadu Occupants 
of: Kudiyiruppu (Protection from Eviction) 
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Act (Act 38 of 1961), excluded the jurisdic- 
tion of the Civil Court. Before the learned 
Judge, reliance was paeen on the Bench 
decision in Muniyandi v. Rajangam Iyer 
1976-1 Mad LJ : (AIR 1976 Mad 287), 
The learned Judge observed— 


“It is enough to note that the decision 
reported in Muniyandi v. Rajangam Iyer, 
1976-1 Mad LJ 344 : (AIR 1976 Mad 287), 
would not help the defendant, as it did 
not decide what is within the special juris- 
diction and what is not. The above judg- 
ment does not say that the question whe- 
ther a person is a cultivating tenant or 
not, is within the special jurisdiction of 
the Record Officer. It does not say. that 
the Civil Court has no jurisdiction to in- 
vestigate such a question”. 


We are of the opinion that the learned 
Judge was right when he stated that that 

ench decision did not decide what 
matters were within the special jurisdic- 
tion of the Record Officer and what were 
not. However, we are unable to agree with 
the learned Judge when he stated that the 
above judgment did not say that the ques- 
tion whether a person is a cultivating ten- 
ant or not is within the special jurisdiction 
of the Record Officer, since, that was the 
basis of the said decision. 


36. The next aspect to be considered, 
is the ascertainment of the ambit, ampli- 
tude and the extent of the interdict im- 
posed by S. 16-A of the Act, on the exer- 
cise of jurisdiction by a Civil Court. We 
have already extracted §. 16-A. Two things 
are clear from the language of the section. 
One is, the interdict is on the jurisdiction 
of the matters which by or under the Act 
have to be determined by the Record 
Officer, the District Collector or other 
officer or authority empowered by the 
Act. The section itself does not enumerate 
as to what those matters are. The second 
is, the interdict is not on any particular 
proceeding in the Civil Court, but only 
on the exercise of the jurisdiction in res- 
pect of matters. Controversies that come 
before a court or a tribunal cannot be 
either pigeon-holed or put in strait-jackets. 
They may be of different varieties as well 
as different standards. For the purpose of 
deciding the main controversy, the court 
or the Tribunal may have incidentally to 
decide a number of subsidiary questions 
or controversies. Therefore, when the sec- 
tion itself does not enumerate the matters 
in respect of which the jurisdiction of the 
Civil Court is ousted, one will have to 
ascertain the said matters, with re- 
fference to the other provisions of 
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the Act conferring power or jurisdiction 
on the authorise functioning uda the 
Act. Similarly a suit or proceeding in a 
Civil Court may involve the determination 
of several matters, some of which may be 
within the jurisdiction of the authorities 
functioning under the Act and some others 
outside the jurisdiction. In such a case, 
the suit or proceeding as such cannot fail 
unless it is of such a nature that it can be 
terminated solely on the determination ot 
the matter falling within the jurisdiction 
of the authorities functioning under the 
Act. Since the section itself ee not bar 
the institution of the suit or a proceed- 
ing, it is unnecessary to labour the second 
aspect any further. 


87. We shall now proceed to consider 
the first aspect of the matter. As far as 
the. first aspect is concerned, as we have 

inted out already, we have to ascertain 

e matters covered by Sec. 16-A with re- 
ference to the other provisions of the Act 
dealing with the matters to be determined 
by the authorities functioning under the 
Act. Two provisions in the Act which are 
relevant in this behalf are S. 8 (2) and Sec- 
tion 14 (1), which we have extracted al- 
ready. Section 8 (2) of the Act refers to 
the particulars which the record, directed 
to be prepared under sub-sec. iD) thereof, 
should contain, while Sec. 14 (1) provides 
for a certified copy of a record being an- 
nexed to an application made in pursuance 
of the provisions of the enactments 
enumerated therein. The object of the Act 
as well as the provisions contained in Sec- 
tion 3 (2) makes it clear that a Re- 
cord Officer or the appellate or revi- 
sional authority has to determine the 
following  matters— (1) the survey 
number or sub-division number, extent 
and local name, if any, of the land let for 
cultivation by a tenant; (2) the name and 
address of the landowner; (8) the name 
and address of the intermediary, if any; 
and (4) the name and address of the tenant 
cultivating the land. It may be prima facie 
stated that these are the four matters which] _ 
are required to be determined by the Re- 
cord Officer or the appellate or revisional 
authority under the provisions of the Act. 
However, the necessity to determine these 

uestions may occur in the context of dif- 
erent controversies and not purely on a 
specific dispute with respect to these par- 
ticulars alone. Even the determination of 
the particulars enumerated in S. 3 (2) can- 
not be in isolation in respect of any one 
particular matter but can only be in the 
context of preparing the approved record 
showing the particulars in respect of the 
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Jand and who is the tenant and who is 
the landowner. For instance, the statutory 
requirement for the preparation of a re- 
cord under the Act is that the land must 
have been let for ‘cultivation by a tenant. 
A controversy may arise whether the land 
has been let for cultivation by a tenant 
at all. The question to be considered is, 
whether the determination of that con- 
troversy is within the exclusive jurisdiction 
of the authorities functioning under the 
Act so as to bar the jurisdiction of the 
Civil Court under S. 16-A. From the lan- 
guage of S. 3 (2) it cannot be stated that 

e determination of that controversy is 
within the exclusive jurisdiction of the au- 
thorities functioning under the Act, though 
the determination of that controversy is 
basic and fundamental to the exercise of 
the jurisdiction by the Record Officer and 
the other authorities under the Act. The 
very object of the Act is to provide for 
the preparation and maintenance of record 
of tenancy rights in respect of agricultural 
lands and therefore if there is no tenancy 
in respect of a land, there is no question 
of any further particulars being determin- 
ed. This aspect is made clear even from 
the definition of the expression ‘landowner’ 
occurring in Sec. 2 (5) of the Act, because 
according to the said definition, ‘land- 
owner means the owner of the land let for 
cultivation by a tenant and includes the 
heirs, assignees or legal representatives 
of such owner or persons deriving rights 
through him. Consequently, the contro- 
versy as to whether a particular piece of 
land has been let for cultivation by a ten- 
ant or not is one constituting the jurisdic- 
tional issue which a record officer has to 
decide before he can determine any other 
matter under the Act. But that controversy 
cannot be said to be within the exclusive 
jurisdiction of the authorities functioning 
under the Act, because to hold so will en- 
able the statutory authorities to assume 
jurisdiction by erroneously deciding the 
jurisdictional issue. If the controversy 
arises, the authorities functioning under 
the Act have necessarily to decide the 
same, because a decision on that con- 
troversy alone will determine the jurisdic- 
tion of the authorities functioning under 
the Act. If the decision is that the land has 
been let for cultivation by a tenant, then 
the Record Officer will have jurisdiction to 
determine the further particulars provided 
for in S. 3 2 of the Act. If, on the other 
hand, the decision of the controversy is 
that the land has not been let for cultiva- 
tion by a tenant, there is no question of 


there being any tenancy rights in respect 
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of the said land and consequently, there 
is no question of the Record Officer ascer- 
taining or determining any further particu- 
lars in this behalf. Therefore, if such con- 
troversy arises, that controversy cannot be 
said to be within the exclusive jurisdiction 
of the authorities functioning under the 
Act, and any determination of that con- 
troversy by the authorities can be said to 
be only incidental to the assumption of 
jurisdiction by the authorities under the 
Act. Subject to this qualification, it can be 
held that once the Record Officer or any 
other authority functioning under the Act 
has come to the conclusion that the land 
has been let for cultivation by a tenant, 
the matters provided for in S. 8 (2) have 
to be determined by the Record Officer, 
or other authority functioning under the 
Act, and to that extent the jurisdiction of 
the Civil Court is barred under S. 16-A of 
the Act. 


38. With particular reference to the 
facts of this case, as the Record Officer 
had jurisdiction to decide the name and 
address of the tenant cultivating the land, 
if there are competing claims by two per- 
sons that they are cultivating tenants he 
had necessarily to decide that question. 
In all matters which may arise incidental 
to the determination of the matters men- 
tioned in Sec. 3 (2), the Record Officer or 
the appellate or revisional authority can- 
not be said to have exclusive jurisdiction 
and with reference to those matters, the 
jurisdiction of the Civil Court cannot be 
said to have been barred or ousted under 
S. 16-A of the Act. 


39. The question came to be decided 
by one of us (Ramanujam J.) in Palanisami 
v. Ramaswami Gounder S. A. No. 1496 of 
1976, judgment D/- 5-1-1977. That arose 
from a suit filed for a permanent injunc- 
tion restraining the defendants from inter- 
fering with the possession of the suit pro- 
perty by the plaintiff as a cultivating ten- 
ant. The plaintiff in the suit was the first 


_ respondent before this Court and his case 


was that he took the suit property on lease 
from respondents 2 and 3 in 1967 on an 
annual rent at Rs. 400, that he continued 
to be in possession of the land as a culti- 
vating tenant ever since, that though he 
was entitled to the benefits of the Tamil 
Nadu Act XXV of 1955, respondents 2 and 
3 had sold the land on 7-4-1975 to the 
appellant who had chosen to interfere 
with his possession on the basis of the said 
purchase and that that had occasioned his 
suit for permanent injunction. One of the 
defences put forward by the appellant and 
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respondents 2 and 3 was that after the 
eriod of one year from the date of the 
ease, the first respondent-plaintiff had 
surrendered possession of the land, that 
subsequently he was not in possession of 
‘the same and that therefore he was not 
entitled to the permanent injunction. The 
courts below had rejected this contention 
of the appellant third defendant and res- 
ondents 2 and 8 (defendants 1 and 2) and 
is court concurred with that conclusion. 
However, one other point that was urged 
before this Court was that S. 16-A of the 
Act excluded the jurisdiction of the Civil 
Court and the question as to whether the 
first respondent was a cultivating tenant 
in respect of the said lands could not be 
gone into in that suit, as it was a matter 
to be decided exclusively by the auth- 
orities constituted under the Act and in 
support of that contention reliance was 
placed on the Bench decision of this court 
in Muniyandi v. Rajangam Iyer 1976-1 
Mad LJ 344: (AIR 1976 Mad 287) referred 
to already. After referring to the said de- 
cision, this court in the judgment in the 
second appeal referred to above observ- 
eq 


“Dealing with the contention regarding 
the jurisdiction of the Civil Court to en- 
tertain this suit as framed, the lower ap- 
pellate court has expressed the view that 
the relief sought for in the suit does not 
in any way, infringe the functions of the 
Record Officer, and that, therefore, 
the first respondent can invoke the juris- 
diction of the Civil Court if his possession 
is sought to be disturbed by the appellant 
and respondents 2 and 8, and that S. 16-A 
will not, therefore, stand in the way of the 
first respondent maintaining this suit. I 
am of the view that though S. 16-A ex- 
cludes the jurisdiction of the Civil Court 
to determine a question which the auth- 
orities constituted under the Tamil Nadu 
Act X of 1969 had to decide, the present 
suit, which is one for mere injunction, can 
be maintained in the Civil Court. It is true 
that for the purpose of granting the relief 
of injunction claimed in the suit, the court 
has to incidentally go into the question as 
to who is in possession of the property and 
in what capacity. The fact that the court 
has to consider an incidental question for 
the purpose of granting the main relief 
claimed in the suit will not make the suit 
incompetent in a Civil Court. In Rama- 
swami Papiah v. Ellappa Gounder, 1960 
2 MLJ SN 26, Ramachandra Iyer J. as he 
then was, had held that an injunction, 
which is preventive remedy, can be grant- 
ed only by the Civil Court, that there is 
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no inherent power in any tribunal to grant — 
an injunction and that, therefore, the ten- 
ant has always got his remedy to approach 
the Civil Court for the relief by way of 
injunction whenever his possession is in- 
terfered with. In Ramachandra Sastrigal 
v. Kuppusami Vanniar 1961-1 Mad LJ 335 
while dealing with the scope of S. 6-A of 
the Tamil Nadu Act XXV of 1955, a Divi- 
sion Bench had expressed the view that in 
a simple suit for an injunction laid in a 
Civil Court for restraining the defendant, 
from interfering with the plaintiffs pos- 
session, the defendant, even if he were to 
be a cultivating tenant entitled to the 
benefits of the Act, cannot gain anything 
by merely having the forum of adjudica- 
tion being shifted from the Civil Court 
to the Revenue court as it is obvious that 
a Revenue Court cannot grant any injunc- 
tion. In Sri Venkataramanaswamy Deity v. 
Vadugammal 1974-1 Mad Lf 481, a Division 
Bench of this Court, while construing the 
scope of S. 98 of the Tamil Nadu Hindu 
Religious and Charitable Endowments Act 
1959, held that a relief which cannot be 
granted by the Deputy Commissioner 
under S. 57 can be asked for in a Civil 
Court and that the Civil Court, while de- 
ciding whether the plaintiff is entitled to 
the reilef asked for, can go into and decide 
incidental questions which may fall within 
S. 57. The Bench has observed — There- 
fore, the preponderance of authority of 
our court is that a civil suit is not barred 
in respect of a relief which cannot be 
erate by the Deputy Commissioner and 

at in such a suit, the Civil Court has 
jurisdiction to decide incidental issues 
which are within the jurisdiction of the 
Deputy Commissioner”. 


On the pleadings in the case, there are 
three possibilities. Firstly, the plaintiff in 
the suit might have been in possession of 
the suit lands on the date of suit and he 
may be a cultivating tenant entitled to the 
benefits of the Tamil Nadu Act XXV of 
1955. If this is the real position, an injunc- 
tion must issue in favour of the plaintiff. 
Secondly, the plaintiff might have been in 
possession of the suit lands on the date of 
suit but he might not be a cultivating ten- 
ant entitled to the benefits of the Act. 
Even in such a case the plaintiff is entitl- 
ed to an injunction by virtue of his having 
been in possession of the suit property on 
the date of suit, as he is entitled to con- 
tinue in possession until duly evicted by 
the true owner. The third possibility is the 
plaintiff might not have been in possession 
of the suit lands on the date of suit. In 
such a case whether he is a cultivating ten- 
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ant entitled to the benefits of the Act or 
not, the suit must fail. Therefore, if the 
plaintiff is in a position to get an order 
of injunction even without establishing his 
Status as a cultivating tenant, the suit 
cannot be thrown out merely because it 
raises an incidental ‘question as to whe- 
ther the plaintiff is a cultivating tenant or 
not. I am, therefore, of the view that the 
Civil Court’s jurisdiction to entertain this 
suit for injunction cannot be said to have 
been taken away under S. 16-A of the 
Tamil Nadu Act X of 1969”. 


40. We are of the opinion that the 
above decision correctly represents the 
scope and effect of S. 16-A. 


41, The above second appeal dealt with 
one type of suit only. Instances can be 
multiplied. A landowner may file a suit 
for injunction putting forward the conten- 
tion that the defendant, who was his ten- 
ant, had surrendered possession of the 
land, but subsequently was seeking to in- 
terfere with his possession. If the suit is 
one for a simple injunction only, the ques- 
tion that has to be decided will be, whe- 
ther the plaintiff landowner was in posses- 
sion of the suit property on the date of 
the suit or not, and no other question will 
arise. All other questions as to the defen- 
dant having been previously a cultivating 
tenant and his surrendering possession of 
the property subsequently will be only in- 
cidental to the determination of the ques- 
tion as to whether the plaintiff has estab- 
lished that he was in possession of the suit 
property on the date of the suit or not. 
Once it is held that the plaintiff-landowner 
was not in possession of the suit property 
on the date of the suit, the suit will have 
to be dismissed irrespective of the ques- 
tion as to whether the defendant was pre- 
viously a cultivating tenant or not. In 
such a suit, if the prayer for grant of in- 
junction is oped with the prayer for 
declaration that the defendant was not a 
cultivating tenant or that the defendant 
had surrendered possession of the pro- 
perty, then the Civil Court may not have 
jurisdiction to go into the question whe- 
ther the defendant was a cultivating ten- 
ant or not. Similarly, if the cultivating ten- 
ant files a suit for declaration that le is 
the cultivating tenant of the land in ques- 
tion and as a consequential relief prays 
for recovery of possession from the land- 
owner-defendant or an injunction, the pri- 
mary relief being one of declaration of 
his status as a cultivating tenant, the other 
reliefs being consequential, the Civil Court 
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may not have jurisdiction to decide the 
controversy with reference to which the 
primary relief is prayed for. We may also 
take a case where a landowner institutes 
a suit for recovery of arrears of rent from 
his tenant and there is a controversy as to 
the actual extent of the land in the oc- 
cupation of the tenant, which has a bear- 
ing on the quantum of rent payable by 
the tenant. In such a case, it cannot be 
held that the Civil Court has no jurisdic- 
tion to try the suit, since the determina- 
tion of the extent of land in the occupa- 
tion of the tenant, which is one of the 
matters coming within the scope ot Sec- 
tion 3 (2), of the Act, is involved. We are 
merely referring to these cases only by 
way of illustration for the purpose of 
showing that it is not every suit or pro- 
ceedings instituted in Civil Court which 
raises one or other of the matters enume- 
rated in S. 3 (2) of the Act, which are to 
be determined by the authorities function- 
ing under the Act, that will fail and what 
S. 16-A of the Act bears is the exercise of 
the jurisdiction by Civil Court in respect 
of matters referred to already and not the 
jurisdiction to deal with the suit or pro- 
ceeding in other respects. 

42. Our conclusion as to what are the 
matters which are within the exclusive 
jurisdiction of the authorities constituted 
under the Act and with reference to which 
the bar imposed by S. 16A comes into 
operation gains confirmation from the pro- 
visions of S. 14 (1) as already indicated. 
The various enactments enumerated in 
S. 14 (1) are all enactments dealing with 
the rights and liabilities of landowners 
and tenants to whom land has been let 
for cultivation. In the context of the pro- 
ceedings initiated under the provisions of 
those Acts, the particulars mentioned in 
S. 3 (2) of the Act will assume importance 
and the preparation of the approved re- 
cord under the Act will constitute a pre- 
liminary determination of the matters 
necessary for invocation of the jurisdiction 
of the authorities functioning under the 
Acts enumerated in S. 14 (1). If this aspect 
is borne in mind, it will be indisputably 
clear that the matters which are within 
the exclusive jurisdiction of the authori- 
ties constituted under the Act are limited 
by the provisions contained in Sec. 8 (2) 
of the Act, because those were the parti- 
culars which are directed to be included 
in the approved record to be prepared 
under the Act. 


43. Under these circumstances, with 
reference to the contention advanced on 
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behalf of the petitioner in the present 
writ petition, we hold that the authorities 
constituted under the Act had jurisdiction 
to determine as to who was the tenant in 
respect of the land in question, as bpe- 
tween the petitioner and the 5th respon- 
dent for the purpose of preparing the re- 
cord under the Act, Hence, on this ground, 
the n A order cannot be said to be 
vitiated so as to warrant the issue of a 
writ of certiorari. 

44. However, the writ petition has to 
be allowed on another ground. We have 
already referred to the fact that the peti- 
tioner herein filed O. S. No. 261 of 1978 
on the file of the court of the District 
Munsif, Udumalpet, for a permanent in- 
junction restraining respondents 4 and 5 
from interfering with his possession of the 
lands in question and an ex parte decree 
was passed and that ex parte decree had 
become final. The complaint of the learn- 
ed counsel for the petitioner is that the 
tact that such ex parte decree was passed 
by a competent Civil Court has a great 
bearing on the determination of the ques- 
tion as to who is the cultivating tenant of 
the lands in question as between the peti- 
tioner and the 5th respondent and that 
the impugned order is vitiated because it 
has not taken this into account at all. 


45. There was some controversy at the 
Bar as to whether the fact of such an ex 
parte decree having been passed by the 
court of the District Munsif, Udumalpet, 
in O. S. 261 of 1973 was brought to the 
notice of the first respondent herein, who 
disposed of the revision petition, After 
the perusal of the records, it became clear 
that the petitioner herein had prominently 
placed reliance on such decree and yet 
the first respondent had not considered 
the said fact at all. We are of the opinion 
that the fact that the learned District 
Munsif Udumalpet, had passed a decree 
for permanent injunction as against res- 
pondents 4 and 5, though that decree was 
an ex parte one, will have a considerable 
bearing on the question as to who among 
the petitioner and the fifth respondent was 
the cultivating tenant in respect of the 
lands in question and inasmuch as the 
first respondent has not considered this 
relevant fact, his order is vitiated and is 
liable to be quashed. 


46. Mr. T. R. Ramachandran, learned 
counsel for the petitioner, placed further 
reliance on the fact that O. S. 296 of 1972 
on the file of the court of the District 
Munsif, Udumalpet, instituted by the 5th 
respondent for declaration that he is a 
cultivating tenant and for the consequen- 
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tial relief of permanent injunction was 
dismissed for default and the 5th respon- 
dent took every step to have that order of 
dismissal set aside by bringing up the 
matter even to this court and ultimately 
failed and contended that from the above 
fact an inference should be drawn that 
the 5th respondent was not a cultivating 
tenant and consequently the first respon- 
dent erred in registering him as a culti- 
vating tenant. We are not observing any- 
thing on the merits as to whether the 5th 
respondent is a cultivating tenant or not, 
but all that we point out is that from the 
mere fact that the suit instituted by the 
5th respondent was dismissed for default 
and his attempts to have that order set 
aside and the suit restored to file failed, 
no inference can be drawn that the 5th 
respondent is not the cultivating tenant. 
The dismissal of a suit for default is diffe- 
rent from the decreeing of a suit ex parte 
because in one case the claim of the plain- 
tiff is just negatived without investigation, 
but in the other case the claim of the 
plaintiff is allowed, though without investi- 
gation again, and the existence of a decree 
as prayed for by the plaintiff, though 
passed ex parte, makes all the difference. 

47. Under these circumstances, we are 
of the opinion that the order of the first 
respondent is liable to be quashed by the 
issue of a writ of certiorari on the ground 
that the first respondent has failed to con- 
sider a very relevant fact having a definite 
bearing on the matter to be determined. 
Accordingly, we allow the writ petition 
and: set aside the order of the first respon- 
dent dated 22-11-1975 made in B. P. No. 7 
of 1975 on his file and direct him to dis- 
pose of the said revision petition afresh, 
after taking into account all the relevant 
facts including the fact that O. S. No. 261 
of 1978, on the file of the court of the Dis- 
trict Munsif of Udumalpet, instituted by 
the petitioner herein was decreed, though 
ex parte. There will be no order as to 
costs in the writ petition. 


Petition allowed. 
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J. Sreenivasalu Chettiar, Petitioner v. 
V. Parthasarathi Naidu, Respondent. 

C. R. P. No. 2847 of 1979, D/-. 26-2- 
1980. 


Arbitration Act (1940), S. 34 — An 
other step in the proceedings — Defend- 


EX/EX/C385/80/KND/SNV 
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ant’s counsel praying for time for filing 
written statement —- Amounts to taking 
step in the suit. 

Where the defendant though fully 
aware of his right to invoke the provi- 
sions of S. 34 for resolving the dispute by 
reference to arbitration, chose to instruct 
his counsel to appear before the Court 
and pray for time for filing the written 
statement which was also granted by the 
Court, the defendant's act would be a 
clear manifestation of a desire on his part 
to take almost the first step in the suit in- 
dicating that he intended to go on with 
the suit and not to resort to the arbitration 
provision and submit to the jurisdiction 
of the Court by participating in the pro- 
ceeding, which would disentitle him from 
invoking the procedure under S. 84, for 
secking a stay of the further proceedings 
‘in the suit. ATR 1973 SC 2071 and (1971) 
2 Mad LJ 155, Rel. on. AIR 1941 Lah 64, 


Disting. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1973 SC 2071 4 
(1971) 2 Mad LJ 155 4 
AIR 1941 Lah 64 4 

V. Sridevan and G. Masilamani, for 
Petitioner; D.C. Krishnamurthi, for 
Respondent. 


ORDER :— The defendant in O. S. 
No. 75 of 1978, District Munsif’s Court, 
Mayuram, who succeeded in obtaining 
stay of further proceedings in the suit 
under S. 34 of the Arbitration Act, 1940 
(hereinafter referred to as the Act) before 
the learned District Munsif of Mayuram 
and lost before the learned Subordinate 
Judge, Mayuram, is the petitioner in this 
civil revision petition. Certain facts which 
would help to appreciate the rival con- 
tentions of the parties are not in dispute. 
It is admitted that the petitioner and the 
respondent entered into a lease agree- 
ment dated 21-12-1964 under which if the 
respondent wants the petitioner to vacate 
the premises, -sufficient time had to be 
given and a provision for the nomination 
of four arbitrators to decide the market 
value of the superstructure was also made 
and the value so fixed should be paid by 
the respondent to the petitioner. Originally, 
the respondent instituted O. S. No. 897 of 
1975 on the file of the District Munsif’s 
Court, Mayuram, for the recovery of pos- 
session and that suit was also decreed. 
However, on appeal, in A. S. No. 28 of 
1977, Sub-Court, Mayuram, preferred b 
the petitioner, the suit was dismissed. 
Thereafter, the respondent issued a notice 
on 25-1-1978 to the petitioner terminating 
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the tenancy in favour of the petitioner 
and demanding surrender of possession of 
the property expressing his willingness to 
pay. the value of the superstructure as 
well as the compound wall in a sum of 
Rs. 950/-. In response to this, the peti- 
tioner had on 8-2-1978 sent a reply setting 
out the terms of the agreement between 
the parties dated 21-12-1964 and in parti- 
cular inviting the attention of the respon- 
dent that resort would be had to the pro- 
visions of the Arbitration Act in the event 
of the respondent filing the suit for - the 
recovery of possession. It was thereafter 
that the respondent instituted a suit in 
O. S. No. 75 of 1978 on 15-3-1978 praying 
for a decree against the petitioner to sur- 
render possession of the suit property with 
the superstructure or to surrender posses- 
sion without the superstructure and for 
other incidental reliefs. It is not disputed 
that the petitioner was served with the 
summons in the suit and the suit was 
posted for appearance on 16-6-1978, On 
that day, the petitioner entered appear- 
ance through counsel and a vakalat on 
his behalf was also filed. It is admitted 
that the suit was adjourned ‘to 17-7-1978 
for filing of the written statement by the 
petitioner. However, on 12-7-1978 the 
petitioner filed an application under S, 34 
of the Arbitration Act to stay all further 
proceedings in the suit till the determina- 
tion of the rights of the parties in accord- 
ance of the provisions of the Act. That 
application was opposed by the respon- 
dent herein on the aang that since the 
petitioner had entered appearance through 
his counsel and had requested time for 
written statement, that would amount to 
participation of the’ proceedings and a 
submission to the jurisdiction of the court 
and therefore, S. 34 of the Act cannot be 
invoked by the petitioner. 


$ 


2. The learned District Munsif, Mayu-. 
ram, who heard this application on 1-11- 
1978, in the course ot his order dated 
18-11-1978 was of the view that the court 
automatically and in the usual course, ad- 
journed the suit to 17-7-1978 for filing the 
written statement and no oral representa- 
tion was made by the learned counsel for 
the petitioner for filing the written state- 
ment and therefore, it cannot be said that 
the petitioner had participated or had 
taken any step in the proceedings as 
contemplated under S. 34 of the Act. On 
this conclusion, the learned District Mun- 
sif held that the petition was maintainable 
and allowed the same. However, on ap- 
peal in C. M. A. No. 2 of 1979, Sub-Court. 
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Mayuram, the learned Subordinate Judge 
held that the circumstance that time had 
been granted for filing the written state- 
ment indicates that it must have been 
only on the request of the petitioner and 
that it is not known how the learned Dis- 
trict Munsif was able to recollect and re- 
member as to what happened on 16-6-1978 
when the hearing of the application was 
on 1-11-1978. Under those circumstances, 
the learned Subordinate Judge held that 
time had been granted by the court for 
filing the written statement only on the 
representation of the learned counsel for 
the petitioner and therefore, the petitioner 
had participated in the proceedings and 
submitted to the jurisdiction of the court 
and consequently, the application under 
S. 84 of the Act is not maintainable. In 
this view, the order passed by the learned 
District Munsif was set aside and the ap- 
peal was allowed. 


3. In this civil revision petition, the 
only question that arises for consideration 
is whether the petitioner by reason of his 
participation in the proceedings had for- 
feited his right to maintain an application 
under S. 34 of the Act. Before proceeding 
to consider this aspect, it is necessary to 
advert to S. 34 of the Act which runs as 
under : 


“34. Where any party to an arbitration 
agreement or any person claiming under 
him commences any legal proceedings 
against any other party to the agreement 
or any person claiming under him in re- 
spect of any matter agreed to be referred, 
any party to such legal proceedings may, 
at any time before filing a written state- 
ment or taking any other steps in the pro- 
ceedings, apply to the judicial authority 
before which the proceedings are pend- 
ing to stay proceedings; and if satisfied 
that there is no sufficient reason why the 
matter should not be referred in accord- 
ance with the arbitration agreement and 
that the applicant was, at the time when 
the proceedings were commenced, and 
still remains, ready and willing to do all 
things necessary to the proper conduct 
of the arbitration, such authority may 
make an order staying the proceedings.” 


The language of the section being quite 
plain, there is little doubt about the legal 
position in relation to the scope and mean- 
ing of S. 34 of the Act. The existence of a 
clause providing for an arbitratration in 
the present case is not in dispute. If that 
be so, then the position is that when a 
party to such an arbitration agreement 
initiates legal proceedings against the 
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other party to the agreement with respect 
to the subject matter thereof, then the other 
party is entitled to ask for a stay of such 

rther proceedings in order to enable the 
terms of the arbitration agreement to be 
carried out. It must also be noticed that a 
mere existence of an arbitration clause 
does not ipso facto operate as a bar to a 
Suit in a court and there is no obligation 
cast on the court to stay the suit or to give 
any opportunity to the defendant to consi- 
ler the question of enforcing the arbitra- 
tion agreement. The right to resort to a 
suit by an aggrieved person is conferred 
by S. 9 of the Code of Civil Procedure 
and curtailment of such a right has to be 
necessarily established by a party seeking 
to do so. In the case of an arbitration 
agreement, the defendant, before he can 
successfully pray for an order staying the 
suit, in addition to fulfilling other condi- 
tions mentioned in S. 34 of the Act, must 
make an application before the court pray- 
ing for stay before filing the written 
statement or taking any other step in the 
suit. The nature of the step which would 
disentitle a defendant from invoking the 


benefit of S. 34 of the Act should be such 


as to indicate that the party acquiesced in 
the method of having the dispute decided 
by the court and a participation in and 
contribution to its further progress or any 
act showing acquiesence in the jurisdic- 
tion of the court. In other words, there 
must be some expression of a desire on 
the part of the defendant to take a step in 
the suit indicating that the defendant pro- 
poses to go on with the suit and abandons 
the agreement to refer to arbitration. The 
question which may now be considered is 
whether the petitioner has taken any step 
in the proceeding as contemplated by 
S. 34. Though the learned counsel for the 
petitioner would submit that the court suo 
motu granted time for filing the written 
statement and therefore, the petitioner 
cannot be disentitled from maintaining 
the application under S. 34 of the Act on 
the ground that he had taken step in the 
proceedings, it is not possible to accept 
the same under the circumstances of the 
present case. pate: taken the stand even 
in the reply notice dated 8-2-1978 that he 
would invoke the provisions of the Ar- 
bitration Act in the event of a suit being 
filed by the respondent herein, it is obvi- 
ous that the petitioner was fully aware of 
the existence of the agreement to resolve 
the disputes by reference to arbitration 


and that he could invoke S. 34 of the Act 
seeking a stay of the further proceedings 
in the suit. It is not in dispute that in the 
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present case, the summons as well as a 
copy of the plaint were served on the 
petitioner and if so, the petitioner cer- 
tainly had full knowledge of the claim in 
the suit. Under Order 9, Rule 1 of the 
Code of Civil Procedure, it is the duty 
of the defendant to be in attendance at 
the court either in person or through 
advocate on the day fixed in the summons 
and unless the hearing is adjourned to a 
future day fixed by Court, the suit shall 
be heard. In the present case, the fact re- 
mains that time had been granted for 
filing of the written statement up to 17-7- 
1978. Such grant of time would indicate 
that it must have been only pursuant to 
a request made by the learned counsel for 
the petitioner, who had filed the vakalat 
on 16-6-1978. Otherwise, the court would 
have proceeded with the hearing of the 
suit. It is thus evident that the petitioner 
being fully aware that having regard to 
the provision for resolving the disputes by 
reference to arbitration, yet chose to 
instruct his counsel to appear before the 
court and pray for time for filing the writ- 
ten statement which was also granted by 
the court. This, in my view, is a clear 
manifestation of a desire on the part of 
the petitioner to take almost the first step 
in the suit indicating that he intended to 
go on with the suit and not to resort to 
the arbitration provision. Under these cir- 
cumstances, the lower appellate court was 
perfectly justified in holding that the peti- 
tioner had participated in the proceedings 
and had also submitted to the jurisdiction of 
the court, which would disentitle him 
from invoking the procedure under S$. 34 
of the Act. 


4. However, the learned counsel for 
the petitioner relies upon the decision of 
the Supreme Court in State of Uttar Pra- 
desh v. M/s. Janki Saran Kailash Chandra 
(AIR 1973 SC 2071 : 1974 (1) SCJ 449). In 
that case, the respondents had instituted a 
suit for the recovery of certain amounts 
by way of damages for breach of con- 
tract impleading the appellants (defend- 
ants 1 and 2). After service of summons im 
the suit on 22-9-1966, the District Govern- 
ment Counsel filed his appearance and 
also put in an application paying for a 
month’s time for filing the written state- 
ment, which was granted. Thereafter, on 
1-10-1966, the District Government Coun- 
sel, by means of an application, invoked 
S. 34 of the Arbitration Act and prayed that 
the suit should be stayed. The trial court 
held that the dispute was.subject to the 
arbitration clause and since no steps had 
been taken in the suit and the written 


J. Sreenivasalu v. 


V. Parthasarathi Mad. 197 


statement had also not been filed, the suit 
was liable to be stayed. However, on ap- 
peal, the High Court held that the action 
of the District Government Counsel in 
applying for time to file the written state- 
ment amounted to taking a step in the 
proceedings within the meaning of S. 34 
of the Act and in this view, the defend- 
ant was held disentitled to claim that the 
suit should be stayed. On further appeal 
to the Supreme Court, it was held that the 
District Government Counsel chose to ask 
for time to file the written statement and 
this act was purported to be done on be- 
half of the State Government which he 
was fully empowered to do and after hav- 
ing taken the benefit of a successful prayer 
for an adjournment of the case by one 
month for the purpose of the filing of the 
written statement, it is hardly open to the 
State Government to plead that the Dis- 
trict Government Counsel was not auth- 
orised to seek adjournment on his behalf. 
In this view, the Supreme Court ultimate- 
ly upheld the order of the High Court. It 
must be remembered that in that case 
also the written statement was indisputably 
not filed before the application for stay 
was presented. The question whether any 
step was taken in the proceedings as con- 
templated by S. 34 was considered and it 
was held that praying for time for filing 
the written statement would amount to 
the taking of a step in aid of the progress 
of the suit or submitting to the jurisdic- 
tion of the court for the purpose ot ad- 
judication of the merits of the controversy 

etween the parties to the suit. In my 
view, this decision, far from assisting the 
petitioner in any manner, clearly supports 
the stand taken by the respondent. The 
learned counsel for the petitioner also re- 
lied upon the decision in Messrs Prem 
Nath Pran Nath v. Amba Parshad, (AIR 
1941 Lah 64). In that case, a suit was 
brought against the defendant in the 
Small Causes Court at Amritsar and no 
copy of the’ plaint was attached to the 
summons. On the date fixed in the sum- 
mons, the defendant appeared in court 
and brought the defect to the notice of 
the court and thereupon, he was supplied 
with the copy .of the plaint. Thereafter, 
the case was adjourned in order to give 
him some time to prepare a written state- 
ment. On the next adjourned date, the de- 
fendant applied for stay of proceedings 
under S. 19 of the Arbitration Act, 1899. 
The application was rejected by the Small 
Causes Court on the ground that the grant 


of the adjournment meant that the de- 
fendant had taken a step in the proceed- 
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ings. The correctness of this order was 
challenged before the High Court and the 
High Court held that since the defend- 
ant had not been supplied with the copy 
of the plaint, the proceedings cannot be 
said to have commenced and if under 
those circumstances, an application for 
time for filing the written statement was 
made, that cannot be regarded as a step 
taken in the proceedings by the defendant. 
The facts of that case are totally different 
from the facts of the present case. In the 
present case, it is not the stand taken by 
the petitioner that he was not aware of 
the claim made in the suit or that a copy 
of the plaint was not enclosed along with 
the summons in the suit. It is also further 
significant to note that the petitioner even 
in his reply notice made it clear that he 
was fully conscious of his right to' invoke 
S. 34 of the Arbitration Act in the event 
of a suit being instituted against it; in spile 
of it, he proceeded to engage a counsel 
who prayed for time for filing the written 
statement. These circumstances, in my 
view, would make the decision relied 
upon by the learned counsel for the peti- 
tioner inapplicable to the present case. On 
the other hand, the learned counsel for 
the respondent strongly relies upon the 
decision in M. P. Lokiah v. V. M. Jayaram 
Naidu (1971-2 Mad LJ 155). In that case, 
the question that arose was whether an 
upplication for return of documents would 
constitute a step in the proceedings as 
contemplated by S. 84 of the Arbitration 
Act. In discussing the scope as to what 
would constitute taking a step in the pro- 
ceedings, this Court apes at page 157 
as under: 


“The words ‘other steps in the proceed- 
ings’ would embrace within their ampli- 
tude a large variety of acts. An applica- 
tion by a party indicating that he has 
participated in the proceedings of the case 
or has contributed to its further progress 
or any act by a party showing that he has 
acquiesced in the jurisdiction of the civil 
Court would constitute a step in the legal 
proceedings. An application by the de- 
endant for the appointment of a Commis- 
sioner or Receiver for taking an inventory 
or for possession of property would ob- 
viously be a step in the proceedings; in 
such a case, he seeks the assistance of the 
Court for the avowed purpose of estab- 
lishing his case and defeating the suit. 
An application for time (underlining 


mine) or for extension of time to file the 
written statement or for postponement of 
the hearing of the suit would also be an 
obvious step in the proceedings; and the 
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defendant's intention to proceed with the 
suit rather than his insistence upon the 
arbitration clause can be readily inferred. 
In all these cases it can be legitimate- 
ly inferred that he intended to abandon 
his claim to refer the matter to arbitra- 
tion and proceed with the trial.” 


In view of the above principles, the con- 
tention of the eae od counsel for the 
paiono is untenable, It must therefore 
e held that when the petitioner entered 
appearance through his counsel, who on 
instruction sought time for the purpose 
of filing a written statement, when the 
petitioner was fully conscious of his right 
to invoke the provisions of S. 34 of the 
Act which he had asserted earlier even in 
his reply notice, the petitioner did take a 
step in aid of the progress of the suit and 
submit to the jurisdiction of the court and 
therefore, he is precluded from invoking 
S. 384 of the Act. Under these circum- 
stances, the order of the lower appellate 
court is perfectly correct and does not 
merit any interference in revision. The 
civil revision petition fails and is dis- 

missed with costs. 
Revision dismissed. 
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The Official Assignee, High Court, 
Madras, Petitioner v. Kantiayalal Sharma, 
Respondent. 


C. R. P. No. 1671 of 1978, D/- 19-4-1979. 


Civil P. C. (1908), O. 38, R. 5 and O. 37 
R. 3 — Order of attachment before judg- 
ment—Leave sought for leading defence— 
Plaintiff giving no objection in view of de- 
posits made by defendant in the Cowt — 
However defendant adjudged insolvent 
during pendency of suit — Official assig- 
nee could not claim the amount — Plain- 
tiff would have lien over that amount till 
the decision of suit. Case law discussed. 

(Para 2) 
Chronological Paras 


Cases Referred: 


AIR 1919 Mad 607:ILR 41 Mad 1053 2 


AIR 1918 Mad 1158:82 Mad LJ 508 2 

AIR 1917 Mad 748 (2) : ILR 39 Mad 908 2 

(1914) LPA No. 364 of 1914 (Mad) 2 
S. V. Kumaraswami and V. Ahalya, for 

pea oaa K. R. Ramabadran, for Respon- 
ent. 


ORDER :— In this case, the Official 
Assignee cannot have the benefit of the 
money as claimed by him. The short facts 
are as follows:— 
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The respondent-plaintiff filed a suit 
against the defendant and sought for an 
attachment before judgment pursuant to 
which moneys were brought into court in 
compliance with the order of attachment 
issued and for averting the physical attach- 
ment of the properties of the defendant. 
Thereafter, the defendant filed an applica- 
tion for leave to defend. The plaintiffs 
counsel was conscious of the fact that the 
entire suit claim was paid by the defen- 
dant and in that light, he did not oppose 
the grant of leave to defend. It appears 
that the defendant became an insolvent. 
After adjudication, the Official Assignee, 
Madras has taken out the present applica- 
tion for payment out of the suit money 
which was so brought into court as above. 
The application was under S. 151, C. P. C. 
The City Civil Judge after going through 
the facts was of the view that the money 
should be deemed, in the circumstances, 
to have been charged for the benefit of 
the plaintiff and if at all, such a payment 
out could be made in favour of the Official 
Assignee subject to any lien which the 

laintiff may secure at the end of the suit. 

e, therefore, found that the application 
for payment out by the Official Assignee 
was not maintainable as the suit was still 
pending and he dismissed the application. 
t is as against this the present revision 
petition has been filed. 


2. It is common gouna that the res- 
pondent-plaintiff filed an application for 
attachment before judgment contempo- 
raneous with the filing of the suit for re- 
covery of moneys from the defendant. An 
order under O. 38, R. 5, C. P. C. was issued. 
Apparently, the said order was issued 
because the court was satisfied that the 
defendant with intent to obstruct or delay 
the execution of the decree that is likely 
to be passed against him is either about to 
dispose of the whole or any part of his 
property or is about to remove the whole 
or any part of the property from the local 
limits of the jurisdiction of the court. In 
order to subserve the ends of justice, an 
option was given to the defendant by the 
court to furnish security in such sum as 
may be specified in the order, so as to 
avoid a Pon attachment of the pro- 
perty of the defendant. It was in this con- 
text that a sum of Rs. 5888 was brought 
to court. The defendant thereafter filed an 
area on, the suit being one filed under 

. 37, C. P. C. for leave to defend. It 
was at this stage that the plaintiff being 
aware of the fact that in the proceedings 
under O. 38, R. 5, C. P. C. the entire suit 
amount has been brought to court, did not 
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oppose the grant of leave and this circum- 
stance was noted by the City Civil Judge 
who said that it was the fact of deposit of 
money which weighed with the court in 
praning the leave as also the stand taken 

y the plaintif who did not oppose such 
oot Later, it appears that the defen- 

ant became an insolvent. The Official 
Assignee filed the present application for 
the benefit of the generality of the credi- 
tors stating that the amount as above 
brought to court should be intended and 
held to be for the benefit of the body of 
creditors of the defendant and the plain- 
tiff solely cannot have the benefit thereto 
and appropriate it for himself to the pre- 
judice of the general body of creditors. As 
each case has to be decided on its merits, 
it has to be found factually whether in the 
circumstances of this case the amount in 
court can still be said to be an amount be- 
longing to the defendant free from any 
lien in favour of the plaintiff who (a) filed 
an application under O. 38, R. 5, C. P. C. 
to bring the amount into court, and (b) 
being conscious of such deposit by the 
defendant in court did not even oppose 
the application for the grant of leave to 
ao the suit instituted by the plain- 
tif. 


A similar case was dealt with by Mr. 
jee Sadasiva Iyer and Mr. Justice 

apier in an unreported case in L. P. A. 
No. 864 of 1914. There, their Lordships 
were of the view that if money is deposit- 
ed clearly as security for satisfying any 
judgment that might be passed, then the 
amount must be regarded as being charg- 
ed as a benefit in favour of the person 
who brought the amount to court. 
This was referred to by a- Divi- 
sion Bench in a case reported in 
Gopala Aiyar v. Thiruvengada Pillai, 32 
Mad LJ 508: (AIR 1918 Mad 1158). That 
was a case where the plaintiff filed a suit 
on a ponon note under the summary 
procedure. That decree was sought to be 
set aside. A condition was imposed by 
the court that it would be so set aside on 
the defendant depositing security for satis- 
fying any judgment that may be passed 
against him. In such circumstances, the 
Division Bench of this Court in the said 
decision held that the ‘said amount must 
be regarded as being charged and the 
laintiff after obtaining a decree would 
be entitled to proceed against the same 
as if it was already charged for his benefit. 
The Division Bench was emphatic that in 
such circumstances the court cannot hold 
an enquiry as to whether the amount so 
deposited really belongs to the defendant 
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or not. In the decision in Ramiah Aiyar v. 
Gopala Aiyar 41 Mad 1058:(AIR 1919 
Mad 607), the defendant was arrested be- 
fore judgment and was ordered to be re- 
leased from custody on depositing in 
court a sum of money sufficient to meet 
the plaintiffs claim in the suit under 
O. 38, R. 2, C. P. C. There was subse- 
quently an attachment of the said money 
by another decree-holder. The defendant 
-was also adjudicated insolvent thereafter. 
Deciding on the questions as to the en- 
titlement of the plaintiff to the said money 
in preference to the Official Assignee, the 
Division Bench in the said decision ob- 
served that the money which was paid 
into court to the general credit of the ac- 
tion stood charged with a lien in favour 
of the plaintiff on the plaintiff obtaining 
a decree in his favour and that the later 
attaching creditor as well as the Official 
Assignee cannot claim the same ignoring 
the lien or the charge in favour of the 
plaintiff in the original action. 


As against the said two decisions of this 
court, reference was made by Mr. Kuma- 
raswami, the learned counsel for the Offi- 
cial Assignee, to the decision in Errikul- 
lappa Chetty v. Official Assignee Madras 
(1916) 89 Mad 908:(AIR 1917 Mad 748 
2) There, an application under O. 38, 

. 5, C. P. C. for attachment before judg- 
ment was made and in the course of the 
said process summons was issued to the 
defendant to furnish security for a certain 
amount in order to avoid attachment. The 
defendant paid into court the amount spe- 
cified in the summons but subsequently 
became an insolvent. It was held that the 
plaintiff had no charge on the money paid 
into court as against the Official Assignee 
of the insolvent. A distinguishing feature 
in the case in (1916) 39 Mad 908 is that 
there was no application for leave to de- 
fend by the defendant in that case. In the 
instant case, such an application was made 
and there the plaintiff unequivocally said 
that he had no objection to the grant and 
this was obviously for the reason that the 
suit claim has already come into court and 
he could have the benefit of it if he ob- 
tains a decree at the end of the trial. I 
am of the view that the ratio in the deci- 
sions in 41 Mad 1053 : (AIR 1919 Mad 
607) and 82 Mad LJ 508:(AIR 1918 Mad 
1158) and the observations of another 
Division Bench of our court in L. P. A. 
No. 864 of 1914 govern the situation. The 
money which was brought into court has 
become charged for the benefit of the 
plaintiff having regard to the facts and 
circumstances of this case. In (1916) 39 
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Mad 903: (AIR 1917 Mad 748 (2)), there 
was only a bare attachment and no further 
proceedings like an application for leave 
to defend, which distinguishes that case 
from the other Bench decisions. Following 
the ratio in the other two Bench decisions] ` 
cited above I am of the view that the lower 
court was right in having held that the 
Official Assignee cannot have the benefit 
of the money for the general body of cre- 
ditors as in the circumstances, the plain- 
tiff should have secured a lien thereon. 

8. The revision petition is dismissed. 
There will be no order as to costs. 


Petition dismissed. 
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The Official Assignee, High Court, 
Madras and others, Petitioners v. Manga- 
lambal and others, Respondents. 

Civil Revn. Petn. No. 2869 of 1978, D/- 
26-2-1980. 


Presidency Towns Insolvency Act 
(1909), S. 68 (1) (d) — Suit for recovery 
of money — Defendant adjudicated as in- 
solvent — Official Receiver whether a 
mecessary or proper party — Expression 
“suit relating to the property of insolvent” 
occurring in the Section — Meaning of. 

A suit for the recovery of money against 
the defendant who has been subsequently 
adjudicated an insolvent cannot be said 
to relate to the property of the insolvent 
and to such a suit, the Official Receiver 
cannot be said to be either a necessary or 
a proper party by invoking S. 68 (1) (d). 
Under Cl. (d) of S. 68 (1) the official as- 
signee would be necessary party to the 
suit “relating to the property of the in- 
solvent”. The term “relating to” cannot be 
taken to mean “affecting”. Therefore, a 
suit, such as a suit for money decree in 
the instant case, which might ultimately 
result in a decree which if executed or 
sought to be executed would be payable 
out of the assets of the insolvent and 
thereby indirectly, affects his property is 
not contemplated by S. 68 (1) (d). AIR 
1926 Mad 1133; AIR 1941 Bom 298 and 


AIR 1958 Sau 82, Foll. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1953 Sau 82 3 
AIR 1941 Bom 293 3 
AIR 1926 Mad 1188 3 


K. Venkateswara Rao and V. Subrama- 
niam, for Petitioners; Row and Reddy, 
for Respondents. 
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ORDER :— This civil revision petition 
raises the question whether on the adjudi- 
cation of the defendants in a suit for re- 
covery of money as insolvents, the plain- 
tif is entitled to implead the official As- 
signee as either a necessary party or even 
as a proper party and to continue the 
suit, The first respondent instituted O. S. 
No. 77 of 1977, Sub-Court, Kumbakonam, 
against respondents 2 to 4 for the re- 


covery of amounts due under a promissory 


note executed by them in favour of the 
first respondent. Respondents 2 to 4 are 
partners in Sundaram Fire Works, During 
the pendency of the suit, in I. P. No. 68 
of 1972, respondents 2 to 4 were adjudi- 
cated as insolvents and their properties 
had also vested with the Official As- 
signee, Madras. Claiming that the Official 
Assignee is a necessary party to the suit, 
the Firat respondent filed I A. No. 259 of 
1978 in O. S. No. 77 of 1977 praying for 
an order impleading the Official Assignee 
as 4th defendant in the suit. 


2. That application was opposed by the 
Official Assignee on the ground that since 
the suit is one for recovery of amounts 
due under a promissory note, the claim 
would be a money claim provable in in- 
solvency and the first respondent has to 
establish her claim before the Official As- 
signee as and when the decree or order is 
passed and that therefore, the Official As- 
signee would neither be necessary nor a 
proper party to the suit. A further plea 
was also raised that the suit does not re- 
late to any “property” and therefore, the 
application is not maintainable. On these 
grounds, the Official Assignee prayed for 
the dismissal of the application. The 
learned Subordinate Judge, Kumbakonam, 
who heard the ap cakoi was of the 
view that since the Si of respon- 
dents 2 to 4 have already vested with the 
Official Assignee of Madras, he should be 
impleaded as a formal party, even though 
the first respondent has not sought any 
relief as against the petitioner herein. 
This, according to the learned Subordi- 
nate Judge, was necessary in order to 
avoid any future technical objections and 
also in the interests of justice. On these 
conclusions, the learned Subordinate Judge 
allowed the petition. 


3. In this civil revision petition, the 
learned counsel for the petitioner strenu- 
ously contends that having regard to the 
nature of the claim made in the suit viz., 
money claim, the circumstance that the 
executants of the promissory note have 
been adjudicated insolvents would not en- 
able the first respondent to implead the 


\ 
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Official ji as a party defendant to 
the suit as the claim does not relate to 
any “property” as such of respondents 2 
to 4. it is not in dispute that in the pre- 
sent case, the adjudication was under the 
provisions of the Presidency Towns In- 
solvency Act. Under S. 68 of that Act, 
provision has been made for enabling the 
Official Assignee to institute, defend or 
continue any suit or other legal proceed- 
ings. S. 68 (1) (d) is the relevant section 
in this connection and it reads as under: 

“68 (1) Subject to the provisions of this 
Act, the Official Assignee shall, with all 
convenient speed, realize the property of 
the insolvent, and for that purpose may— 

(a) to (c) 

(d) institute, defend or continue any 
suit or other legal proceeding relating to 
the property of the insolvent:” (underlin- 
ing mine). 
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The question therefore arises whether as 
a result of the aforesaid statutory provi- 
sion, the Official Assignee is either en- 
titled or even may be compelled to de- 
fend the suit in the instant case. The 
cases in which the Official Assignee or 
Receiver as the case may be may either 
enforce by suit or permit on enforcement 
as against him of causes of action as re- 
pon the estate of the insolvent may 
e broadly divided into three classes viz., 
(1) causes of action in suits by the insol- 
vent pending at the commencement of | 
the insolvency; (2) causes of action in suits 
pending against the insolvent at the time 
of the commencement of the insolvency 
and (8) causes of action which are either 
vested in the insolvent at the commence- 
ment of the insolvency or which devolve 
on him after insolvency and before dis- 
al As regards the cases falling under 
the first category, the Official Assignee or 
the Receiver is entitled to continue them, 
if the cause of action vests in him. Re- 
garding the second category of cases, the 
Official Assignee or Receiver would be a 
necessary party, if the suit relates to the 
property of the insolvent which has vest- 
ed in the Official Assignee or Receiver. 
In the last category of cases, the causes 
of action may be enforced by suits by the 
Official Assignee or Receiver, unless the 
cause of action is of such a nature that it 
does not vest in him. In the present case, 
we are concerned with the second cate- 
gory referred to above. It is therefore ob- 
vious that unless the suit relates to the 
property of the insolvent, the Official As- 
signee or Receiver cannot be brought into 
or impleaded as a party to the suit. The 
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statutory provision in this regard has al- 
ready been referred to. The question is 
what precisely is the meaning to be at- 
tributed to the words “relating to the pro- 
perty of the insolvent.” Are the words to 

e construed to take in suits which direct- 
ly or immediately affect the property of 

e insolvent or do they take in a legal 
proceeding which might eventually and 
ultimately result in affecting the property? 
Precisely this question came up for con- 
sideration in D. J. Subbarayar & Brothers 
v. J. K. Muniswami Iyer and Sons (ILR 
50 Mad 161; AIR 1926 Mad 1133). In that 
case, the Division Bench was dealing with 
appeals arising from two suits—one by the 
appellant against a decree for recovery of 
damages for breach of contract obtained 
by the respondents and the other against 
the dismissal of his suit for recovery of 
advance paid with interest. After the fil- 
ing of the appeals, the appellant became 
insolvent and the appeals were not press- 
ed by him. Thereafter, the Official Re- 
ceiver who was not a party earlier, appli- 
ed to be made a party to the appeals on 
the ground that he had no notice of the 
appeals or their pendency and that there 
was a good case to represent against the 
decrees. That prey ‘was granted on 
certain terms and at the time of the final 
hearing of the appeals a preliminary ob- 
om was taken that under the Provincial 

solvency Act, it is incompetent for the 
Official Receiver to prosecute an appeal 
which merely related to a claim for dama- 
ges and did not affect any property of 
the insolvent. In dealing with this conten- 
tion, the Division Bench 
page 1135 thus: 


observed at 


“Turning to this section, what we have 
to see is what under Cl. oi the meanin 
of the term, “Relating to the property o 
insolvent,”. Is it a suit which directly or 
immediately affects the property of the 
insolvent or ıs it a suit or legal proceed- 
ing which er ultimately result in a de- 
cree which if executed or sought to be 
enforced would be payable out of the as- 
sets of the insolvent and thereby affect the 
property P The argument of Mr. Krishna- 
swami Iyer is that it should be such as 
directly and immediately affects the pro- 
perty and that we cannot hold “Relatin 
to the insolvent’s property” to mean “af- 
fecting the property”, because that con- 
struction would result in every cause of 
action which the insolvent had being con- 
tinued or defended by the Official Re- 
ceiver for the benefit of the insolvent, 
while the law clearly is that so far, as 
regards merely personal actions the Re- 
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ceiver cannot continue them, but he can 
continue actions which are not personal, 


and he referred to some English 
cases on the point. We do _ not 
think there is very much use in 
referring to English Law on the 


subject, because the Provincial Insolvency 
Act has codified and crystallized the law 
which we have to administer on the sub- 
ject and we have not been referred to any 
corresponding section in the English Act. 


‘We do not think there is any authority for 


holding that the words “relating to” must 
be taken to mean “affecting”. Mr. Anan- 
thakrishna Iyer himself admits that such 
a construction, which would give the Offi- 
clal Receiver power to conduct suits of a 
purely personal nature, which no Court 

as yet allowed to be done, would be 
pacis an undue stretch on the section. 
What he argues is that where once a de- 
cree is passed or where the cause of ac- 
tion does not relate to personal actions 
but relates to actions founded on contracts 
and not of a purely personal nature, as the. 
effect of a decree passed would be if im- 
proper, to reduce the assets which are 

ivisible among creditors, or, as the ef- 
fect of a suit dismissed, if proper, should 
be to diminish the amount coming into 
the hands of the Receiver for distribution 
to the creditors, a wide construction would 
be placed on S. 59 (d). It is argued that 
the Official Receiver has no remedy in 
such cases unless a liberal construction is 
put on S. 59 (corresponding S. 68 (1) (d)). 
It seems to us that the Official Receiver 
has in such cases a remedy. The definition 
of a debt under the Insolvency Act in- 
cludes a decree debt because S. 2 (a) states 
that “Creditor” includes a decree-holder 
and “debtor” includes a judgment-debtor.” 
Proceeding further to consider the eflect 
of the passing of a decree without the Re- 
ceiver being made a party, the 
further stated thus: 

“Thus we find that where a decree is 
passed without the receiver being made a 
party, it is open to him to contest the 
validity of that decree in proper proceed- 
ings under the Insolvency Act. So far as 
the law in England is concerned, it is 
clear that the Bankruptcy Court is not 
bound by the decrees passed against the 
insolvent but can go into proof of the con- 
sideration and the amount which is due 
and validity of those decrees. We may 
refer to Williams on Bankruptcy (18th 
Edition, page 258). It is therefore not a 
case where the Official Receiver is with- 
out a remedy. We are of opinion that 
Section 59, does not authorize the Official 
Receiver to appeal against a decree which 
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was passed against him in a suit for 
damages which the respondent filed 
against him.” 


Dealing with the appeal filed against the 
decree rejecting the claim for the 
return of the deposit, the Bench stated 
that the deposit is the “property” of the 
insolvent, unless it was otherwise estab- 
lished that the respondents had a right to 
appropriate the same and not to return it. 
Ultimately, it was held that since in the 
suit in which a decree was obtained for 
damages, credit was given to the advance 
and the damages exceeded the deposit, 
that suit also will have to fail and in this 
view, that appeal was also dismissed. From 
the observations extracted above, it is 
clear that the suit for the recovery’ ot 
money as such against the defendant who 
has been subsequently adjudicated an in- 
solvent cannot be said to relate to the pro- 
perty of the insolvent and to such a suit, 
the Official Receiver cannot be either a 
necessary or a proper party. To similar 
effect is the judgement in Chandrakant 
Devji v. Narottamdas Amarchand (AIR 
1941 Bom 293). There again a suit relat- 
ing to the property of the insolvent was 
interpreted to mean a suit, which if suc- 
cessful, will increase the assets distribut- 
able amongst the creditors or the defence 
of which may prevent the assets being 
diminished and that a right to constitute 
an appeal, which merely relates to a money 
claim against an insolvent is not a legal 
proceeding relating to the prope of the 
insolvent and does not fall within the 
powers given by S. 68 of the Presidency 
Towns Insolvency Act, 1909, to the O‘icial 
Assignee and that therefore, the Orticial 
Assignee cannot maintain the appeal filed 
by debtor before insolvency for the bene- 
fit of the insolvent’s creditors. It was also 
further observed that the official Assiznee 
is not bound by the judgment appealed 
from and can in insolvency decline to ad- 
mit the debt. Again in Govindji Mavji v. 
Jacdavji Valji (AIR 1953 Sau 82), the prin- 
ciples referred to above were applied and 
it was held that the words “might main- 
tain” mean “has the power”, or is entitled, 
to maintain and that under S. 59 of the 
Provincial Insolvency Act, a suit or appeal 
which the receiver is required to continue 
is one relating to the property of the in- 
solvent and therefore an appeal which re- 
lates to a money decree passed against 
the insolvent does not amount to a legal 
proceeding relating to the property of the 
insolvent and if the receiver declines to 
continue the appeal, the insolvent appel- 
lant is entitled to continue the same. Hav- 
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ing cet to these principles which are 
applicable to the instant case, the claim 
in the suit cannot, by any stretch of im- 
agination, be construed to relate to the 
“property” of the insolvent and therefore, 
the presence of the Official Assignee is 
unnecessary. The conclusion of the court 
below to the contrary is, therefore, un- 
tenable and consequently, that order is 
set aside and the civil revision petition is 
allowed. No costs. 

Petition allowed. 
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BALASUBRAHMANYAN, J. 
Velu and another, Petitioners v. Naga- 
raja Nattar and others, Respondents. 


Civil Revn. Petn. No. 296 of 1977, D/- 
7-2-1980. 


(A) Civil P. C. (1908), O. 33, R. 1 — 
Pauper application — Applicant a copar- 
cener in Mitakshara joint family — Shall 
be held to be possessed of interest in 
family property even in an undivided state 
in view of Rule of survivorship in S. 6 of 
Hindu Succession Act ~— Hence, not 
pauper. (i) Hindu Law — Mitakshara 
joint family — Rights of coparcener — 
(ii) Hindu Succession Act (1956), S. 6). 


Where in an application to sue in forma 
pauperis it was found that the plaintiffs 
were joint with their father and were 
jointly cultivating certain land, a family 
property, the application would not be 
maintainable, The plaintiffs were possess- 
ed of sufficient means to pay court-tee in- 
asmuch as they had share though undivid- 
ed in the family property. 

(Paras 8, 9) 


In view of the rule of survivorship as 
stated in S. 6 of the Hindu Succession 
Act a member of Mitakshara should be 
held to be a man who is possessed of an 
interest in coparcenary property even in 
an undivided state. (Para 7) 

Also, it would be odd to describe a 
member of joint family as a penniless in- 
dividual when his family is known to pos- 
sess property. The modalities by which the 
law enables a coparcener to get at the in- 
come or corpus of the joint family estate 
may prove easy or difficult in varying de- 
grees according to circumstances, but 
these cannot alter the position that in a 
family owning properties the individual 
members also must be held to be men of 
property according to their aliquot inte- 
rests in the joint family estate. (Para 8) 
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(B) Civil P. C. (1808), O. 33, R. 1 — 
Pauper application — Sufficiency of means 
to pay court-fee — Sufficiency need not 
be restricted to suitors means. 

The expression “sufficiency of means” 
occurring in the Rule connotes a man’s 
resources. If a man can command, as of 
right, resources, even though he may not 
technically own the sources in question 
himself, he should be held to possess the 
means to pay court-fees within the con- 
templation of this rule. It cannot be said 
that the test of paying capacity must be 
directly related to the extent of the plain- 
tifs property holding. AIR 1973 Mad 399 
and AIR 1962 Tripura 22, Disting. 


(Para 10) 
Cases Referred: Chronological Paras 
AIR 1973 Mad 399 12 
AIR 1962 Tripura 22 18 


M. N. Padmanabhan, for Petitioner; S. 
V. Jayaraman, for Respondents Addl 
Govt. Pleader No. 2, for the State. 


ORDER :— The only question in this 
civil revision petition is, whether the court 
below was right in holding that the peti- 
tioners were not indigent persons, but had 
sufficient means to pay the deficit court- 
fee on their plaints, which, according to 
the checkslip, amounted to Rs. 2347. 


9, At the inquiry into the plaintiffs 
pauperism, the learned Subordinate Judge 
found the following facts: The plaintiffs 
were the undivided sons of one Thulasi 
Nainar. Along with their father and an- 
other brother of theirs, they constituted a 
joint Hindu family. The plaintiffs were 
ini g jointly with their father. The family 
held, in all, 20 acres of land, originally. 
Of these 1.75 1/8 cents were sold in the 
period between 1949 and 1963. In the re- 
maining lands of the extent of nearly 18 
acres, a mortgage had been raised as re- 
cently as in 1971. 


8. On the above facts, borne out by 
the evidence, the learned Subordinate 
Judge dismissed the plaintiffs’ petition 
under O. 33, R. 1 to continue the suit in 
forma pauperis. The learned Judge set 
out his reasons as under— 


“T come to the conclusion that the peti- 
tioners are not living separately away 
from their father and that they are only 
living with their father as joint family 
members cultivating the family lands. The 
father has still got about 18 acres of lands 
fram which he is getting income. As the 
plaintiffs are living with their father as 
joint family members they have their 
share in the ancestral properties of their 
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father by birth. It is the duty of the father 
to pay the necessary court-fees from the 
share of the petitioners income from the 
joint family lands. From the evidence, on 
record, I come to the conclusion that the 
petitioners have sufficient means to pay 
the necessary court-fees”. 

4, In this revision petition filed by the 
plaintiffs, their leamed counsel Mr. Pad- 
manabhan, characterised the oe of 
the learned Subordinate Judge as based on 
a twofold misconception of the law. The 
first mistake, according to the leamed 
counsel, related to a misunderstanding of 
the extent of the rights of Hindu copar- 
ceners in the properties and funds possess- 
ed by their undivided family. The second 
misconception, he said, related to the re- 
quirements of O. 33, R. 1, C. P. Code. 


5. On the first aspect, Mr. Padmana- 
bhan said that the learned Judge was in 
error in thinking that a coparcener in a 
Mitakshara joint family had any right to 
any share in the income or corpus of the 
family properties so long as the family 
remained joint. He said that the learned 
Judge was also in error in assuming that 
the kartha of a joint Hindu family was 
under a duty to pay the court fee payable 
on the plaint in a private suit instituted 
by an undivided coparcener. 


6. On the second aspect, Mr. Padma- 
nabhan said that what the Civil P. C. in 
O. 38, R. 1 required the court to be satis- 
fied about was the sufficiency of means 
of the particular individual who asks for 
leave to sue in forma pauperis, and not 
the possession of property in the hands of 
somebody else other than the petitioner 
before the court. Learned counsel added 
that it is no part of the inquiry under this 
provision to find if the petitioner could 
some how draw upon some one  else’s 
resources for the purpose. If this were so, 
he said, any one who can beg, borrow or 
steal can be regarded as one possessed of 
the means of paying court-fee to the Gov- 
ernment, 


7. I may observe that by and large, 
Mr. Padmanabhan is right in his descrip- 
tion of the legal position of an undivided 
coparcener in a Mitakshara joint family. 
So long as a family governed by the Mita- 
kshara remains undivided, no coparcener 
therein can point to any item of joint 
family property or joint family income and 
predicate that he is entitled to it. He can- 
not even say, generally, that he is entitled 
in the gross to any defined share in the 
family properties as a whole, the reason 
being that as a coparcener, his interest in 
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the joint family property does not relate 
to any definite or fixed share, but is am- 
bulatory in character, liable to ups and 
downs according to the increase or de- 
crease, as the case may be, of the strength 
of the membership of the cuparcenary. 
Granting, however, these well known in- 
cidents of a coparcener’s stakes in joint 
family estate, I cannot quite dismiss a co- 
arcener as a man of means, if his joint 
amily in fact, happens to possess proper- 
ties of any value. Modern Mitakshara law 
recognises for several purposes that what 
a coparcener possesses is a veritable ‘inte- 
rest’ in the joint family property, which is 
spoken of variously as a coparcenary in- 
terest, as an undivided interest and as an 
undivided share. And it has long been 
recognised by courts that where copar- 
cener borrows on his personal credit, his 
creditor can enforce the debt by having 
recourse to the undivided interest which 
his debtor has in coparcenery property. 
Only, the creditor has to work out his 
remedy by suing the members of the deb- 
tors family for partition and then pro- 
ceed against his debtors divided share 
for recovery of the debt. Some States like 
Tamil Nadu, Bombay also recognise the 
right of a coparcener to alienate his co- 
parcenary interest even before partition. 
Again while a coparcener has no domin- 
ion over any portion or share of joint 
family property until division takes place 
in the family, the processes of separation 
in status and partition by metes and 
bounds are themselves not regarded by 
courts as conferring on the coparcener a 
new title, as if it did not possess any 
title to the properties before. On the con- 
trary, it is now well settled that partition 
of joint family properties does not confer 
a new title on the coparceners, but only 
redefines and crystallises their pre-exist- 
ing rights in those properties. It is, per- 
haps, this trend in the evolution of a co- 
parcenary interest, recognisable, as such, 
to inhere in every undivided 
in a Mitakshara coparcenary that had led 
to the Legislature to make provision for 
testamentary dispositions by coparceners 
of their undivided interest in joint family 
property under S. 30 of the Hindu Succes- 
sion Act 1955. It is again this conception 
of a coparcenery interest being recognis- 
ed as a distinct subject of ownership 
which has found expression in the statu- 
tory changes introduced in the law of 
succession of the intestacy of an undivid- 
ed Mitakshara coparcener. It may be quite 


correct to say that under S. 6 of the Hindu 
Succession Act, 1955, the law accepts an 
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undivided coparcener’s interest as an ‘in- 
terest’ distinct enough for purposes ot de- 
volution. The enacting part of S. 6 resta- 
tes the old doctrine of survivorship in a 
manner which brings out in bold relief, 
the recognition which modern Jaw accord 
to an undivided coparcenery interest, as 
such. One way of stating the principle of 
survivorship, is to say that onthe death ot 
a coparcener, nothing happens, at all to 
the coparcenery property, but the pro- 
perty continues to remain the property of 
the family, with one coparcener, less, but 
with the other coparceners surviving. Sec- 
tion 6 however, even in its enacting part, 
prefers to speak of the deceased copar- 
cener, aS a coparcener ‘having an interest’ 
in the Mitakshara coparcenery property and 
proceeds to lay down that such an in- 
terest in the coparcenary property shall 
devolve by survivorship upon the surviving 
members of the coparcenary. Although the 
section refers to the process of devolution 
as survivorship, yet it regards the coparce- 
nary interest, as such, as the subject 
matter of devolution by survivorship. 
With the rule of survivorship stated in 
this manner in the enacting part of S. 6 
the proviso to the section requires only a 
little further step to lay down how the 
interest in coparcenary property should 
devolve when those who survive the co- 
parceners intestacy include his female 
heirs. It is therefore quite appropriate to 
speak of a member of Mitakshara as a man 
who is possessed of an interest in copar- 
cenary property even in an undivided 
state. 


8 Even from the point of view of plain 
common use it wold be odd to describe! 
a member of a joint family as a penniless! 
individual when his family is known to’ 
possess property, The modalities by which 
the law enables a coparcener to get at the 
income or corpus of the joint family estate 
may prove easy or difficult in varying de- 
grees according to circumstances, but these 
camot alter the position that in a family 
owning properties the individual mem- 
bers also must be held to be men of pro- 
perty according to their aliquot interests 
in the joint family estate. To introduce 
any other scale of values would be to shut 
our eyes to realities. O. 33, R. 1 if anything, 
is a pragmatic provision; and directs 
its attention to economic realities and not 
to abstract juristic conceptions. — 


9. I am not here concerned with the 
kind of situation in which a pauper copar- 
cener sues for partition or other reliefs as 
against coparcenary property in the pos- 
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session of others. Perhaps, in such cases, 
the law takes note of the fact that the 
plaintiff is not in possession of family pro- 
perties. It is unnecessary to go into that 
ae here. In the present case, the 
inding is that the plaintiffs were joint 
with their father and were jointly culti- 
vating 18 acres of family property. In 
these circumstances, it would be unreal 
to hold that the plaintiffs are not possess- 
ed of any interest in property sufficient to 
set them up as men of means. 


10. I do not also accept the other 
argument of Mr. Padmanabhan that in re- 
ckoning a suitors means and the sufficiency 
of such means for purposes of O. 33, R. 1, 
' the court shall take note only of that in- 
dividual’s property holdings and nothing 
else. I grant that the court cannot take 
note of a man’s borrowing capacity or 
other propensities or proclivities for gaug- 
ling his means. But I cannot accept the 
suggestion in the argument of the plain- 
tiffs’ learned counsel that the test of pay- 
ing capacity must be directly related to 
the extent of the plaintiffs property hold- 
ing. This is not in any case, the intend- 
ment of O. 33, R. 1. Explanation (a) to the 
rule clearly refers to ‘means’ and not pro- 
perty owning as the test of paying capa- 
city. Means, in my judgment, connotes a 
man’s resources. If a man can command, 
as of right, resources, even though he may 
not technically own the sources in question 
himself, there can be no doubt that he 
would possess the means to pay court-fees 
within the contemplation of this rule. 


ll. In the present case, the facts go to 
show that the plaintiffs were not only 
joint with their father, but were in joiut 
possession of the properties. They were, 
therefore, in a position to command the 
requisite resources to provide themselves 
with funds for payment of court-fee. Thev 
could, as of the right, have alienated their 
undivided shares or mortgaged them any 
sd for raising the requisite fund, and 
nobody else in the coparcenary could ob- 
ject to such a course. The existence of 18 
acres of valuable property as part of the 
family possessions does provide a measure 
of the means of the plaintiffs. even during 
their undivided state. 


12. Mr. Padmanabhan referred me to a 
judgment of a learned single Judge 


of this Court reported in Manjini 
Mudaliar v. Karunanidhi, AIR 1973 
Mad 899. There a member of a 


joint family possessed of an item of 
property filed a suit in forma pauperis 


and the question was whether the peti- 
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tioner’s undivided share in the joint fami- 
ly property should be reckoned in judg- 
ing the sufficiency of his means. The 
learned Judge observed that “the plaintiff's 
half share, forming the subject matter of 
the suit, could not be taken into account 
for finding out his means. The share was 
not in his possession and it was not use- 
ful to him to carry on litigation”. I do not 
regard this decision as helpful to the pre- 
sent case. In the first place the family 
property in question itself formed part of 
the subject matter of the pauper suit. 
Secondly, the pauper plaintiff was not in 
possession of the property. These two 
considerations are absent in the instant 
case, and distinguish that decision. Be- 
sides, I find little or no discussion in the 
judgment as to what is the real purport of 
the expression ‘sufficient means’ occurring 
in O, 33, R. 1 of the Code. 


13. Mr. Padmanabhan also cited a 
decision in Bhupendra Kumar v. Phani 
Bhusan Paul, AIR 1962 Tripura 22. Many 

uestions are found discussed in this case. 

ut the learned Judicial Commissioner 
held, inter alia, that the father’s capacity 
to pay court-fee is not material for decid- 
ing the pauperism of his son. The judg- 
ment, however, shows that the capacity 
of the son to pay court-fee was consider- 
ed only from the standpoint of his being 
a son of the father. There was no ques- 
tion raised in that case as to the means of 
the son in the context of his being an 
undivided member of a joint family pos- 
sessed of properties. This decision is, 
therefore, distinguishable. 

14. I am satisfied that on the facts 
found by the courts below; the only 
reasonable conclusion would be that the 
plaintiffs are possessed of sufficient means 
to pay the court-fee within the meaning 
of O. 33, R. 1 


15. It may be mentioned that during 
the argument Mr. Padmanabhan repre- 
sented that the father of the plaintiff is 
since dead. If so, that would have the 
effect of actually enlarging the pre-existing 
means of the plaintiffs, 


16. For all the above reasons, this civil 
revision petition is dismissed and the 
order of the learned Subordinate Judge is 
confirmed. Time to pay court-fee three 
months from today. 

Petition dismissed. 
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Sundaramoorthy and another, Appel- 
lants v. Shanmugha Nadar and others, 
Respondents. = 


Second Appeal No. 1596 of 1975, D/- 
3-1-1980. 


(A) Succession Act (1925), S. 111 Ex- 
planation — Survivorship in case of be- 
quest to described class — Determinative 
date on which distribution can take place. 


The normal rule is that the date of death 
of the testator crystallises the class of 
legatees and those who come within the 
class and are ana of taking on that 
date, obtain the benefit. The subsequent 
extension of the class cannot diminish 
that benefit. If there is postponement of 
possession of property bequeathed beyond 
the testators death either by reason of a 
prior bequest in favour of another legatee 
not belonging to the class or otherwise, 
the period ot distribution for the purpose 
of ascertaining the class is not the date 
of the death of the testator, but the date 
on which possession is to be taken. There- 
fore, unless it be shown that on the date 
of the death of the testator, the rights have 
vested and only taking of possession is 
postponed, a different date from the date 
of the death of the testator, would be ir- 
relevant. AIR 1963 Mad 179, Foll. 

(Paras 6, 7} 


Where the will recited that the daugh- 
ter of the testatrix is to function as the 
guardian of the minors who have been 
already born, and the properties are to be 
taken by them absolutely on attaining 
majority, and in case her daughter was to 
have other male issues, they will also get 
a share in the property and all of them 
together, on attaining majority, will secure 
interest in the properties. The daughter 
was allowed to enjoy the properties for 
and on behalf of the grandchildren of the 
testatrix. 


Held that on the date of the testator’s 
death only such of the grandsons who 
were born on the date of the death of the 
testator would be entitled to the property, 
and not those who were born subsequent- 
ly even though such a provision was con- 
templated in the Will. In this case, it was 
not a gift to a class of persons but to the 
persons who have been mentioned in the 
Will and who were alive on the date of 
the death of the testatrix. 

(Paras 6, 7) 


EX/FX/C887/80/LGC 


=- wm 


Sundaramoorthy v. Shanmugha Nadar 


Mad. 207 


(B) Hindu Minority and Guardianship 
Act (1956), S. 11 — De facto guardian not 
to deal with minors property — Father 
of minor alive — Disposal of minor’s pro- 
perty by de facto guardian, the mother, 
would be void. 

It is only natural guardian who can deal 
with the property of minors and not the 
de facto guardian, and when the father is 
alive, he is the only person who can deal 
with the properties. When he had not par- 
ticipated in the transactions as their guar- 
dian to exercise the legal rights that flow 
out of it, there is no scope for holding that 
by implication because he was an attestor 
it is only the father who had acted as the 
guardian of the minors and not their 
mother. In this view, the sale effected by 
the mother as guardian of her minor sons 
is not a voidable one, but a void transac- 
tion and hence the receipt passed by minor 
cannot be relied upon to hold that the 
minor has ratified the sale. 

(Paras 18, 14) 


When the father is alive, he is the only 
person who can deal with the property 
of a minor from whichever source the 
minor would have got the properties. 
Therefore in the instant case though the 
will executed by grandmother of the 
minor recited that her daughter, the 
mother. of the minor, is to function as 
guardian of minor, the mother of the 
minor could not have functioned as his 
guardian and lawfully conveyed any of his 
interests in the suit properties. (Para 10) 
Cases Referred: Chronological Paras 


ae Mad 127 : (1977) 1 Mad LJ 3 


AIR 1977 Mad 304 9 
1974 TNLJ 11 14 
(1972) 1 Mad LJ (SN) 35 14 
AIR. 1972 Mys 31 12 
ith 1 Mad LJ 392 14 
1969) 1 Mad LJ 177 10 
AIR 1967 SC 488 7 
AIR 1965 Pat 144 13 
AIR 1963 Mad 179 6, 7 
AIR 1962 Pat 336 (FB) 18 
AIR 1959 Mad 47 6, 7 
AIR 1951 Mad 3818:(1950) 2 Mad LJ 
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JUDGMENT :— The plaintiffs are the 
appellants. They fled the suit in forma 
pauperis for partition and separate posses- 
sion of their half share in A schedule pro- 
perties and for recovery of past and future 
profits. In the plaint, they claim that the 
properties mentioned in A sch. originally 
belonged to Subbammal, maternal grand- 
mother of plaintiffs 1 and 2 and defend- 
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ants 7 and 9 and she executed a register- 
ed Will on 13-5-1948 bequeathing the pro- 
perties to her grandsons and appointing 
their mother as guardian and therefore 
each one of them secured one fourth 
Share in the suit properties. The first 
plaintiff attained majority in May 1965 
and the second plaintitt is still a minor. It 
is on attaining majority, the first plaintiff 
realised that the suit properties are in the 
possession of defendants 1 to 6 and 8, and 
therefore, the suit has been laid for the 
reliefs prayed for therein. 


2 Fifth defendant filed a written 
statement adopted by defendants 6 and 8, 
claiming that they have purchased items 6 
and 7 in A schedule for Rs. 5000 from 
defendants 7 and 9, and plaintiffs 1 and 2 
represented by their mother and guardian 
Bagiammal under sale deed dated 27-7- 
1960, and all the debts mentioned in the 
sale deed have been discharged. A sum of 
Rs. 1400 was reserved for being paid to 
plaintifis 1 and 2 on their attaining majo- 
rity. The first plaintiff received his share 
of Rs. 700 on 30-3-1966 and handed over 
a receipt, but in spite of it, he had filed 
the present suit, on 6-4-1966. challenging 
the alienation made on his behalf. Sub- 
bammal died in 1950 within two years of 
the execution of the registered Will. 
Second plaintiff was born several years 
after her death and therefore he is not 
entitled to any properties as a legates 
under the Will. As for the first plaintiff, 
he having received his share of Rs. 700 
on 30-3-1966 has also ratified the sale and 
hence he cannot file a suit for partition of 
his share. So far as items 1 to 5 of plaint 
A schedule is concerned, a preliminary 
decree was passed in respect of one third 
Share of plaintiff No. 1, whereas the 
claim of the second plaintiff was dis- 
missed. Regarding items 6 and 7 with 
which defendants 5, 6 and 8 are concern- 
ed. the suit claim was dismissed. Defend- 
ants 1 to 4 had remained ex parte in the 
proceedings. | 


3. The lower appellate Court confirm- 
ed the findings of the trial Court which 
has resulted in the filing of the present 
second appeal in so far as the reliefs 
claimed by plaintiffs 1 and 2 had not 
been acceded to by the courts below. 


4. Mr. T. R. Ramachandran, learned 
counsel for the appellants, contends that 
(1) under Ex. B. 1 registered will dated 
13-5-1948, the properties eons to the 

randmother of plaintiffs 1 and 2 and 
Bend ait 7 and 9 were bequeathed to a 
class of persons, who would come within 
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the ambit of explanation to S. 111 of the 
Succession Act and that G the vendees 
under Ex. B. 2 cannot challenge the right 
of the second plaintif to the properties 
when they have taken the sale deed from 
him as well; that (8) if it is held that the 
second plaintiff had not acquired any 
rights in the property pursuant to Ex. B. 1, 
when under Ex. B. 2, each one of the 
Sharers had claimed to have conveyed 
their share, the residual one fourth share 
is yet to be conveyed by the other three 
Sharers; that (4) in view of S. 11 of the 
Hindu Minority and Guardianship Act of 
1956 (Act 32 of 1956) the plaintiffs’ mother 
cannot sell immoveable properties, when 
the father is alive, that (5) merely because 
first plaintiff has received a sum of 
Rs. 700 under Ex. B. 5, dated 30-3-1966, 
it cannot constitute a ratification of a 
non est transaction or a void sale under 
Ex. B. 2, of his share of the properties, 
and that (6) facts and circumstances of 
this case do not enable respondents here- 
in to plead the doctrine of election, 
estoppel, approbation and reprobation and 
the plaintiffs are entitled to have the relief 
of partition for their one half share in the 
properties. 


ð Mr. Parasaran, learned counsel for 
the respondents, contends that Explana- 
tion to S. 111 of the Succession Act is not 
applicable to this case and there is no 
question of keeping the rights in the pro- 
perties in abeyence till the last of the 
minors attains majority, and that the Will 
under Ex. B. 1 becomes operative on the 
date of the death of Subbammal in 1950 
and therefore eo instanti whoever was en- 
titled to the property on that date, will 
alone acquire interests in the property, 
therefore the second plaintiff who was not 
born by that date, cannot acquire any 
interest in the property, and hence he 
cannot file the present suit for partition. 
As for the first plaintiff, having accepted 
his share of the amount under Ex. B. 5, 
he has ratified a voidable transaction and 
he is estopped from pleading otherwise. 
So far as the mother of the plaintiffs is 
concerned, she was the testamentary 
guardian and the father having admitted- 
ly partaken in the transaction taking keen 
interest therein and he had also attested 
not only this document but also other 
mortgage deeds and sale deeds under 
Exs. A. 1 to A. 4, in the eye of law the sale 
effected was done only by him though in 
the name of his wife styling herself as 
guardian, and hence S. 11 of the Act 32 
of 1956 will not be a bar to such a trans- 
action. An attestation with full know- 
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ledge of the transaction has been held to 
be binding upon the attestor and in this 
view, he had actively participated in the 
transfer of interests in immoveable pro- 
' perty belonging to his minor sons, and 

were the transaction is a voidable one at 
the instance of the plaintiffs, for failure te 
secure the permission of court. When the 
first plaintiff attained majority, he had not 
only ratified the transaction, but also re- 
eeived his share of the amounts. ` 


6 Courts below have concurrently 
held that the second plaintiff has not ac- 
quired any interest in the suit properties 
under Ex. B. 1, since he was not born on 
the date of the death of the testatrix Sub- 
bammal. The first point that requires: to 
be considered is whether the second plain- 
tiff who is still a minor can maintain the 
suit for partition based on rights acquired 
under the Will, Ex. B. 1. Mr. T. R. Rama- 
chandran, learned counsel for the appel- 
lants, contends that in view of the deci- 
sion rendered in AIR 1959 Mad 475, the 
determinative date would be the date on 
which distribution can take place under 
S. 111 of the Succession Act. He refers to 
the recitals in the Will to the effect that 
Subbammal’s daughter Bagyammal is to 
function as the ies aa of the’ minors 
who have been already bom, they being 
defendants 7 and 9 and the first plaintiff. 
and that the properties are to be taken by 
them absolutely on attaining majority- 
Subsequently, she had stated that in 
case her spon ae Bagyammal was to 
have other male issues, they will also get 
a share in the property and all of them 
together, on attaining majority, will secure 
mterest in the properties. Bagyammal was 
allowed to enjoy the properties for and 
on behalf of the grand-children of the 
testatrix. In the said decision, it has been 
held that in fixing the time of distribution, 
the earliest of the dates fixed will be taken 
as a date of distribution and if it is stated 
that the members of the class are to take 
when they attained a particular age, the 
time when the eldest member of them 
reached that age would be the earliest 
date of vesting and that should be the date 
of distribution. Therefore, all those of the 
designated class born within that time 
would be entitled to a share in the legacy. 
But it will be seen that in AIR 1963 Mad 
179, a Division Bench of this court in 
dealing with the scope of S. 111 of the 
Succession Act, held that the normal rule 
is that the date of death of the testator 
crystallises the- class of legatees and those 
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who come within the class and are capable 
of taking on that date, obtain the benefit. 
The subsequent extension of the class can- 
not diminish that benefit. What is requir- 
ed is the construction to be put on the 
terms of the Will and it was held that on 
a proper construction of the Will therein, 
those who became members of a class, 
after the right crystallised in certain 
legatees, alive on the date of death of the 
testator. their rights cannot be usurped 
by these who are born subsequent to that 
date. If there is postponement of posses- 
sion of property bequeathed beyond the 
testator’s death either by reason of a prior 
bequest in favour of another legatee, not 
vaouei to the class or otherwise, the 
period of distribution for the purpose of 
ascertaining the class is not the date of 
the death of the testator, but the date on 
which possession is to be taken. 


7. Therefore, unless it be shown that 
on the date of the death of the testator, 
the rights have vested and only taking of ` 
possession is postponed, a different date 


-from the date of the death of the testa- 


tor, would be irrelevant. In this case, if it 
is to be held that the properties would 


' vest only after the second plaintiff attains 


majority, between 1952 and up to the date 
when the second plaintiff becomes a 
major, the right to the property will be 
kept in abeyance and such a concept be- 
ing unknown to law and against the law 
of perpetuity, the contention of Mr. Rama- 
chandran based on AIR 1959 Mad 475, is 
unacceptable. This is not a case where 
Explanation to S. 111 of the Succession 
Act can be invoked. The matter decided 
in AIR 1963 Mad 179, was taken up to the 
Supreme Court and in AIR 1967 SC 483 it 
held that there has been no prior bequest 
in favour of any other person and legal 
possession of the property on the death of 
the testator was not vested in or reserved 
for any other person and there being no 
postponement of vesting of legal posses- 
sion in the grandsons in existence on the 
date of the testator’s death, only such of 
them who were born on the date of the 
death of the testator would be entitled to 
the property, and not those who were 
born subsequently even though such a 
provision was contemplated in the Will. 
When the law on this aspect has been so 
laid down by the Supreme Court, Mr. 
Ramachandran’s contention that the Sup- 
reme Court was conscious of the decision 
rendered in AIR 1959 Mad 475 and having 
not specifically overruled it because the 
Division Bench of this Court has referred 
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to that decision in paragraph 5 of the 
judgment and that it will continue to be 
applicable to cases which would come 
S. 111 of the 


e testatrix, and 
this case, it was nota gift to a_ class 
of persons but to the persons who have 
been mentioned in the Will and who were 
alive on the date of the death of the 
testarix. In this view, the concurrent find: 
ings of the Courts below regarding the 
disentitlement of the second plaintiff of 
the suit properties, is hereby confirmed. 





8. The next point that requires to be 
considered is whether Bagyammal, the 
mother of the first plaintiff, acting as his 
guardian, could have conveyed valid title 
under Ex. B. 2 in favour of defendants 5, 
6 and 8, in respect of items 6 and 7. Mr. 
Ramachandran relies upon S. 11 of Act 
32 of 1956 to contend that de facto guar- 
dians cannot dispose or deal with the pro- 
perty of a Hindu minor after the com- 
mencement of the Act except by the na- 
tural guardian under Sec. 8 and that too 
when the father is alive, such a sale deed 
is a void transaction. i 


9. To advance this contention, he 
refers to the Full Bench decision of this 
court in Amirtha v. Sornam 1977-1 Mad 
LJ 1: (AIR 1977 Mad 127), wherein it was 
held that the overriding effect of Act 32 
of 1956 is to encompass even earlier court 
rulings on the subjects which are now 
dealt with under the Act, and that any 
right to be decided on aspects contemplat- 
ed under the said Act can be only by re- 
ference to the provisions of the Act and 
not by reference to the judicial prece- 
dents in regard to the law as it existed 
before the commencement of the Act. 
When the provisions of the Act alone will] 
be applicable, can it still be contended 
that a testamentary guardian can continue 
to exercise the powers on the basis of 
what is provided under Ex. B. 1, WillP 
Here again he would refer to the decision 
tendered in Duraiswamy v. Balasubra- 
manian, AIR 1977 Mad 804, wherein it 
has been held that Sec. 28 of the Guardi- 
ans and Wards Act in so far as it auth- 
orised ear | guardian appointed 
by a Hindu mother and an unlimited 
power of sale is inconsistent with the pro- 
visions of Section 9 (5) read with 
Section 5 of the Act, Section 22 of the 
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Act will cease to have any effect in so far 
as the powers of the guardian to dispose 
of the minors property were concerned 
without the prior sanction of the court. It 
was therefore held that the provisions ot 
Act 82 of 1956 will prevail over the right 
of a testamentary guardian to deal with 
the properties, after the coming into force 
of Act 82 of 1956. Incidentally, he would 
also refer to the decision rendered in 
1950-2 Mad LJ 466: (AIR 1951 Mad 318) 
wherein it was held that the maxim that a 
man shall not derogate from his own 
grant, would have no application to a 
case in which the personal law of the par- 
ties rendered sy wae! void a grant by 
him, which must therefore be treated in 
the eye of law as non est. When no right. 
is created by void transaction, there is no 
question of estoppel or any other kind of 
personal bar akin thereto which could 
preclude the party from ascertaining his 
right to recover the property. 


10. Mr. Parasaran contends that the 
right of the mother to act as a guardian 
having been enshrined in the Will and 
which right was exercised by her with the 
acquiescence and active participation of 
the father of the minors and who had 
attested the document, cannot be equated 
to a case where without the knowledge of 
the natural guardian, the property had 
been sold by a de facto guardian. To sup- 
port this contention he relies on the deci- 
sion rendered in Mayilswami Chetti v. 
Kaliammal 1969-1 Mad LJ 177 (a decision 
rendered subsequent to Act 82 of 1956). 
But it will be seen that no reliance had 
been placed in the said decision on S. 11 
of the Act or any other provisions of the 
Act. It was held that the right of a de 
facto guardian to deal with the property 
of a Hindu minor had been recognised by 
our courts, ever since the decision in the 
so called Hanuman Parsad’s case, and it ` 
would be valid, provided the alienation 
was for necessity. As already pointed out, 
when a Full Bench of this court had clear- 
ly laid down that all the earlier prece- 
dents would have no application subse- 

uent to the enactment of Act 82 of 1956 

e decision relied upon by Mr. Parasaran 
cannot be made applicable to the facts 
and circumstances of this case. When the 
father is alive, he is the only person who 
can deal with the property of a minor 
from whichever source the minor would 
have got the properties. Hence in this 
case, the mother of the first plaintiff could 
not have functioned as his guardian and 
lawfully conveyed any of his interests in 
the suit properties. a 





1980 


1i. The next contention is to the effect 
that when the transaction itself is void, 
in the eye of law, the plea that the father 
had acquiesced in the transaction and 
that he had taken active part or that the 
other two brothers defendants 7 and 9, 
have also participated in the transaction 
and that it was for family necessity, can- 
not in any manner validate a void transac- 
tion. 


12. The main point taken on this part 
of the case is of the first plaintiff on at- 
taining majority receiving a sum of 
Rs. 700 representing his share of the sale 
consideration by executing Ex. B. 5 re- 
ceipt dated 80-38-1966. Mr. Ramachandran 
contends that mere execution of the re- 
ceipt under Ex. B. 5 will not result in a 
ratification of a void transaction, because 
there is nothing known to law of anybody 
ratifying a transaction which was non est. 
We refer to the decision rendered in AIR 
1972 Mys 31, wherein it was held by re- 
ference to Act 82 of 1956 that any aliena- 
tion of a de facto. guardian cannot be rati- 
fied by a minor on attaining majority. 
The proposition that there could be no 
validation of a void transaction is not in 
dispute. But what is contended is that the 
transaction is a voidable one, because the 
prior permission of the court had not been 
obtained by the father who had in effect 
brought about the transaction in this case, 
and hence Ex. B. 5 will be binding on the 
first plaintiff. 

13. The contention that a void trans- 
action cannot be ratified is sought to be 
supported by relying on the decisions in 
AIR 1962 Pat 336 (FB) and AIR 1965 Pat 
144, and it is not necessary to deal any 
further with this aspect, 
the transaction under Ex. B. 2 is a void 
jone, whatever be the subsequent conduct 
of the first plaintiff in recetving a sum of 
Rs. 700, it cannot result in the sale having 
been ratified by him. Hence, on this point, 
it has to be held that the share of the first 
plaintiff was not validly conveyed by his 
mother acting as his guardian, when it 
could have been done only by his father 
who was alive, and that too after obtain- 
ing permission of court. 


14. The next aspect is, whether the ac- 
tive participation of the father in the sale 
transaction and of his attesting Ex. B. 2, 
apart from the attestation he had done in 
respect of Exs. A. 1 to A. 4 could mean 
that it was a sale effected by him though 

urported to be done by the mother of the 
first plaintiff. Reliance is placed on the 
decisions in 1971-1 Mad LJ 392; 1972-1 
Mad LJ (S N) 35 and 1974 TNLJ 11, to 
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contend that attestation would operate as 
estoppel. It is a fact that it was not only 
the father, but the other two elder bro- 
thers, defendants 7 and 9, who had parti- 
cipated in the transaction and they have 
also executed the sale deed along with 
plaintiffs 1 and 2 represented by their 
mother as guardian. When the law re- 
quires that a particular person alone can 
act as a guardian and if he is to deal with 
the properties of a minor after obtaining 
permission of court he shall do so only 
after securing permission of court and no 
useful purpose can be achieved by courts 
in interpreting the law otherwise, to hold 
that it is not the form that is material, 
but it is the substance of the transaction 
that should be gone into. I am not for 
entertaining such contentions when the 
law is so clear that it is only the 
natural guardian who can deal with 





the property of a minor and not 
the de facto guardian, and when. 
the father is alive, he is the only 


person who can deal with the properties, 
when he had not participated in the trans- 
actions as their guardian to exercise the 
legal rights that flow out of it, there is no 
scope for holding that by implication be-: 
‘cause he was an attestor it is only the, 
father who had acted as the guardian of 
the minors and not their mother. In this 
view, the sale effected under Ex. B. 2 is 
not a voidable one, but a void transaction, | 
and hence Ex. B. 5 cannot be relied upon! 
to hold that the first plaintiff has ratified 
the sale. 


15. Thus it will be seen that mother of 
plaintiffs 1 and 2 could not have acted as 
their guardian and conveyed any interests 
in the suit properties under Ex. B. 2. So 
far as the second plaintiff is concerned, 
he acquired no interests whatsoever under 
Ex. B. 1. The first plaintiff and defendants 
7 and 9 are the only three persons, who 
have acquired rights under Ex. B. 1. De- 
fendants 7 and 9 having executed the sale 
deed under Ex. B. 2, they would be bound 
by the transaction. As for the first plain- 
tiff, his one third share having not been 
validly conveyed and the receipt passed 
by him under Ex. B..5 cannot in the eye 
of law constitute a ratification, it is only 
to the extent of one third share the first 
plaintiff can ask for the relief of partition 
and separate possession. The contention 
of Mr. Ramachandran that under Ex. B. 2, 
one fourth share representing each one of 
the beneficiaries under Ex. B. 1, had been 
sold cannot be aa though represent- 
ing the share of plaintiffs 1 and 2,a sum 
of Rs. 1400 had been reserved, because in 
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the document, it is claimed that the rights 
acquired under Will dated 18-5-1948 was 
being conveyed by the vendors. It is not 
a case where each one had come forward to 
admit that they are entitled to only one 
fourth share which was being conveyed 
by them, in which event it may well be 
open to him to contend that a residual of 
one fourth share is yet to be conveyed. 
From what had been stated above, taking 
into account the nature of recitals in 
Ex. B. 2 and of the fact that no right had 
been acquired by the second plaintiff 
under Ex. B. 1, merely because wrongly 
the amount payable to the two plaintiffs on 
attaining majority had been determined 
at Rs. 1400, it cannot be held that the first 
plaintiff was entitled to a one fourth share 
and not the one third share which he had 
already acquired under Will dated 18-4- 
1948. The entire interests acquired under 
Ex. B. 1 having been conveyed under 
Ex. B. 2 by all parties who have rights 
there is no residual of one fourth share 
still remaining to be bought under it. 


16. Hence for all the reasons above 


stated, this appeal is allowed to the ex- 
tent of one third share to which the first 
plaintiff alone is entitled to in respect of 
items 6 and 7, which had been rejected 
by the courts below. The claim made by 
the second plaintiff for any share in the 
properties had been rejected by the courts 
below, and that finding is confirmed. No 


costs. ` 
| Order accordingly. 
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BALASUBRAHMANYAN, J. 
M. Manoharan Chetti and others. 
Appellants v. M/s. C. Coomaraswamy 
Naidu and Sons, Madras, Respondent. 


Second Appeal No. 142 of 1976, D/- 
29-6-1979. 

(A) Civil P. C. (1908), S. 109 — Findin 
of fact — Interference im second appe 
— When warranted — Finding not sup- 
ported by evidence or based on miscon- 
ception — Second Appellate Court can 
interfere. (Para 6) 


(B) Evidence Act (1872), Ss. 17 and 31 
— Admission — Not conclusive proof by 
itself — Adverse inference — When can 
be drawn. 


The law by no means regards admis- 
sions as conclusive proof of the matters 
admitted. This is because to a, court of 
law admissions are but statements which 
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do no more than suggest an inference as 
to some fact or facts in issue. It is, there- 
fore, important that the court should exa- 
mine any given admission inside out to 
see if it suggests any clear inference on 
the fact in issue against the party making 
it. For a court to draw an adverse infer- 
ence against a party on the basis of what 
he is stated to have admitted, the admis- 
sion must be unequivocal. It must also be 
comprehensive: It must go the whole-hog, 
on the point at issue. If a party’s admis- 
short of the totality of the. re- 
quisite evidence needed for legal proof 
of a fact in issue, such an admission would 
be only a truncated admission. It fol- 
lows that in such a case, it cannot sup- 
port a valid judicial determination, unless 
it be that the court is in a position to find 
other evidence before it to make up for 
the deficiencies in the admission. 
(Para 10) 
(C) Civil P. C. (1908), O. 41, R. 22 — 
Cross objection in appeal by respondent 
— Not essential for supporting decree of | 
lower Court in his favour on the ground 
decided against him. (Para 13) 
M. P. Subramanian and B. Jagadeesan, 
for Appellants; M. V. Krishnan, for 
Respondent. 


JUDGMENT :— This second- appeal 
arises out of a suit for injunction. The 
subject-matter of the suit is a verandah in 
a building in N. S. C. Bose Road, Madras 
City. The first appellant, Manoharan 
Chetti, is the owner of the building. The 
building has a ground floor and a first 
floor. The first floor has four rooms and a 


‘verandah. The respondent, a bookselling 


firm, is a tenant of the appellant. Accord- 
ing to the appellant, the respondenťs 
tenancy comprised the four rooms on the 
first floor, excluding the verandah. The 
first appellant came to court and asked for 
an injunction against his tenant, the re- 
spondent, because, according to him, the 
respondent was attempting to occupy 
even the first floor verand which was 
not part of the tenancy in his favour. 

2. The respondent resisted the suit, 
asserting that its tenancy comprised of the 
whole of the first floor and this included 
the verandah as well. 

3. The trial court recorded a finding 
that the respondent's tenancy of the first 
floor included the verandah and hence 
there was no uenon of the respondent 
interfering with any one else’s possession 


in that portion.. On this basis, the trial 
` court 


ismissed the suit. On appeal, 
the appellate court. disagreed, with 
is . finding’ of. the trial . court. 
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- The appellate court found that only 
four rooms in the first floor had been let 
out to the respondent, and the verandah 
had always been retained with the owner. 
Notwithstanding this finding as to the 
subject-matter of the tenancy, the appel- 
late Court proceeded to confirm the dis- 
missal of the suit on ‘ another -ground, 
namely, on the aspect of possession. On 
this aspect, the appellate court recorded 
a finding that the first appellant was not 
in possession of the verandah on the date 
of the suit. According to the appellate 
court, the verandah was in the possession 
of the respondent, as on the date of the 
suit, the up serine having earlier tres- 
passed into that portion. 


4. The first appellant's case had been 
that he had let out the verandah to the 
second appellant. The appellate court did 
not reject this case of the first appellant, 
but recorded a finding that the respondent 
had dispossessed the second appellant 
from the verandah. This finding was 
sought to be supported by reference to 
what the appellate court regarded as_ ad- 
missions mado by the first and second ap- 
pellants while giving evidence at the trial. 


5. The finding, which the appellate 
court has rendered in the manner atore- 
said, is canvassed by the appellant-land- 
lord in this second appeal. His learned 
counsel, Mr. M. P. Subramanian, while 
relying on the appellate court’s favourable 
finding that the respondent had no claim 
on the verandah as a tenant, did not urge 
that that finding concluded the case in the 
appellants’ favour. Learned counsel was 

uite alive to the position that he had to 
dislodge the appellate court’s finding that 
the verandah was in the respondent's pos- 
session, for it was vital for the appellant 
to establish his own possession of the 
verandah as on the date -of the suit in 
order to ask for an injunction from the 
court in his favour. 


- 6. Ordinarily a finding as to possession 
must be regarded as a finding ‘of fact, but 
even a finding . of fact can be upset in 
second appeal on the score that there was 
no evidence to support it or that it was 
based on a misconception. 

7. For Ppt: the finding that nei- 
ther the first. appellant nor the second ap- 
pellant was in possession of the verandah 
as on the date of the suit, the appellate 


court relied, out and out, on what it con- ` 


sidered to be their admissions in the wit- 
ness box. Referring to the. evidence of the 
first appellant the appellate court observ- 
ed —‘“P. W. 2 stated that the defendant 
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had trespassed into the room” (verandah).. 
Referring to the testimony of the second 
appellant, the appellate court said— 

“In fact, P. W. 3, has admitted that he 
was driven: out of the suit premises.” 


8. The argument of Mr. Subramanian 


‘before me was that the so-called admis- 


sions, which the appellate Court has at- 
tributed to the first and second appellants, 
do not amount to proof, in law, that on 
the date of the suit it was the respondent 
who was in possession of the verandah, 
and not the appellants. According to learn- 
ed counsel, the first appellant’s statement 
that the respondent ‘had trespassed into 
the room’ cannot be equated to a full- 
scale admission on his part that the res- 
ponden! having trespassed into the veran- 

ah, had held fast to it and remained in 

ossession as on the date of the suit. Re- 


‘ferring to the evidence of the second ap- 


pellant, Mr. Subramanian submitted that 
all that the second appellant had admitted 
was that he was physically manhandled 
out of the verandah. This statement, ac- 
cording to learned counsel, cannot amount 
to a comprehensive admission that the 
second appellant was altogether disposses- 
sed of the verandah, under his tenancy. 


9. I find considerable force in learned 
counsel’s argument. Manifestly, the ap- 
pellate court’s finding on the vital issue 
of possession is based wholly and exclu- 
sively on what it regarded as self-defeat- 
ing admissions on the part of the first and 
second appellants. The court did not find, 
and did not rely on, any other piece of 
evidence or material on record to support 
its conclusion. It is, therefore, pertinent 
to examine, in this second appeal, whether 
the appellant’s admissions, such as they 
were, constitute evidence on which any 
judicial tribunal, properly instructed in 
the law, could have legitimately rested its 
determination that possession of the suit 
verandah was with the respondent and 
not with the appellant at the time of the 
institution of the suit. 


. 10. The law by no means regards ad- 
missions as conclusive proof of the matters 
admitted. This is because to a court of 
law admissions are but statements which 
do no more than suggest an inference as 
to some fact or facts in issue. (See Ss. 31 
and 17 of the Indian Evidence Act 1872). 
It is, therefore, important that the court 
should examine any given admission in- 


‘side out to see if it suggests any clear in- 


ference on the fact in issue against thej 
party making it. For a court to ‘draw an 


- adverse inference against: a ‘party on: the 
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basis of what he is stated to have ad- 
mitted, the admission must be unequivocal. 
It must also be comprehensive. It must 
go the whole-hog, as it were, on the point 
at issue. If a party’s admission falls short 
of the totality of the requisite evidence 
needed for legal proof of a fact in issue, 
such an admission would be only a 
truncated admission. It follows that in 
such a case, it cannot support a valid 
judicial determination, es et it be that 
the court is in a position to find other evi- 
dence before it to make up for the defici- 
encies in the admission. 


11. Turning to the so called admissions 
relied on by the appellate court in the 
present case, the first appellant’s statement 
to the effect that the respondent had tres- 

assed into the verandah can by no means 
ead to the one and only inference that 
at the time of the institution of the suit, 
the first appellant was still: out of posses- 
sion. This is because the first appellant 
did not say that the respondent’s act of 
trespass occurred just before the suit or 
that it persisted till that date. As for the 
second appellant's statement that he was 
‘thrown out’ from the verandah, this can- 
not amount to an all-out admission that he 


was dispossessed of the verandah, 
lock, stock and barrel. I am ac- 
cordingly satisfied that the admis- 
sions relied on by the appellate 


court, even accepting them at their face 
value cannot support its determination on 
the issue as to possession. 


12. If we disregard the appellate 
court’s inference from the so-called ad- 
missions of the appellant, as I have de- 
monstrated we should, what else is there 
to support the appellate court’s determina- 
tion on the question of possessionP The 
answer is nothing. 


18. The respondent had filed cross 
objections to the second appeal. In the 
memorandum of cross objections the res- 
pondent seeks to canvass the appellate 
court’s finding that the respondent’s ten- 
Jancy did not include the suit verandah. I 
think that the procedure adopted for filing 
the cross objections is based on a mis- 
conception of the respondent’s forensic 
rights in this appeal. Under our law o 
civil procedure, the respondent to an ap- 
peal has no need to file a regular cross 
appeal or even a cross objection, if all that 
he desires is to support the lower court's 
decree in his favour on the ground decid- 
ed against him by that court. For, it is 
open to him to urge in the other party's 
very appeal that the finding of the court 
below against him on any given aspect 
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ought to have been in his favour (See 
O. 41, R. 22, C. P. oe I, therefore, reject 
the cross objections filed by the respon- 
dent in this case as unnecessary and mis- 
conceived, but I proceed nevertheless to 
consider, on the merits, the respondent’s 
contention that the appellate Court was in 
error in recording a finding that the ten- 
ancy in the respondent’s favour did not 
comprehend the suit verandah. 

14. The appellate court had set out in 
its judgment the materials on the basis o 
which it had arrived at a finding on the 
issue as to the subject matter of the ten- 
ancy — a conclusion which differred from 
that of the trial Court. The appellate court 
had referred to, and relied, on a number 
of documents such as property tax assess- 
ment registers, account books and rent 
receipts, and these included a document 
or two which had been marked on the 
respondent’s side as well. The appellate 
court had also gone into the relevant oral 
evidence on the subject. On a considera- 
tion of the entire evidence, the appellate 
court concluded— “Therefore, the theory 
of the defendant that the defendant 
is a tenant of the entire premises 
has got to be rejected”. This con- 
clusion, based as it is on the evi- 
dence on record, cannot be regarded as 
erroneous in point of law. It has not been, 
and it cannot be, urged that the appellate 
court’s finding is perverse or is otherwise 
vitiated by any legal flaws in reasoning. 

15. In the result, the second appeal is 
allowed. The judgments and decrees of 
the courts below are set aside. The ap- 
pellant will have a decree for permanent 
injunction as prayed for by them against 
the respondent. The cross-objection filed 
by the respondent is dismissed. 


16. I make no order as to costs: both 
in the second appeal and in the cross-ob- 


jections. 
- Appeal allowed. 
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Ambujam, Appellant v. Hindustan Ideal 
Insurance Co. and another, Respondents. 

Letters Patent Appeal No. 47 of 1975, 
D/- 25-4-1979.* 

Motor Vehicles Act (1939), Ss. 9 (2), 3 
and 5 — Liability of insurer — Arises only 


*Against order of Ganesan J., in A. A. O. 
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when conditions in policy are fully com- 
plied with — Learner’s licence cannot be 
equated with effective driving licence. 
Under the Insurance policy the liability’ 
of the insurer can arise only if all the 
terms of the contract as between the In- 
surance Co. and the owner are fully com- 
plied with. (Para 3) 
Where a clause in the policy was that 
the person driving the vehicle held a 
licence to drive a motor vehicle and the 
accident occurred whilst the vehicle was 
being negotiated by a person who did not 
have a regular licence but only a learner's 
licence, the Insurance Co. would be justi- 
fied in its objection that the policy did 
not govern such a situation and that it 
should be exonerated from paying com- 
pensation to the injured person. In such 
a case, permission of the owner to the 
driver to drive the vehicle would also be 
of no consequence. (Para 5) 


Under the sa on licensing of dri- 
vers of motor vehicles, an embargo is 
created by statute E persons 
from driving in a public place without 
holding an effective driving licence. Ob- 
viously, effective driving licence cannot 
be an equation for a learners licence, 
which is only granted to a person learn- 
ing driving and which by itself cannot 
vest him with a right independently to 
negotiate a motor vericle on the strength 
of it. (Para 5) 


B. Thanikachalam, for Appellant; B. Kal- 
yanasundaram, for Respondents. 

RAMAPRASADA RAO, C. J. :— In this 
appeal no steps having been taken for im- 
pleading the legal representatives of the 
second respondent, and as the second rer- 
pondent is dead long before, learned coun- 
sel for the appellant frankly admits that 
he is unable to prosecute the appeal as 
against the second respondent. The a 
peal is therefore dismissed as against the 
second respondent for non-prosecution.. 


9. The first es is the Hindustan 
Ideal Insurance Co., taken over, after 
nationalisation, by the United India fire 
and General Insurance Co. The material 
point which was considered by the learn- 
ed Judge, who negatived the objection of 
the owner of the taxi which was involved 
in the accident, revoled round a question 
of fact. It is common ground that at or 
about the time of the accident in which 
the P taxi was involved, it was 
being driven by a person who was a 
learner and did not have an effective 
licence which alone would enable the per- 
son to drive a motor vehicle independent- 
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ly on a public road. The learned Judge 
paid particular attention to this aspect and 
accepted the contention of the Insurance 
Co. that R. W. 1 who was driving the 
vehicle at the time of the accident was not 
a regular driver, but was only a mechanic 
who had a learner's licence. The argument 
of the appellant was that in the taxi there 
was R. W. 2 who was a regular driver 
and that -his presence was sufficient to 
obviate any technicality, as R. W. 2 was 
controlling the movement of the vehicle. 


_ But the learned Judge has found as a fact 


that R. W. 2 was not there to help R. W. 1, 

in his driving or keep watch over his 

driving and that his object was to observe 

the performance of the vehicle. Thus, 

therefore, at the time of the accident the 

person who was at the wheels was not 
aving an effective licence. 


3. Under the Insurance policy the 
liability of the Insurance Co. could arise 
only if all the terms of the contract as 
between the Insurance Co. and the owner 
are fully complied with. One such clause 
in the py is that the person driving 
the vehicle holds a licence to drive a 
motor vehicle. The point for consideration 
is whether the person who drove the vehi- 
cle, namely, R. W. 1, was or could be 
deemed to be one having a valid licence. 
The policy seeks to indemnify not only 

e insured, but also any driver who is 
driving the vehicle at the insured’s order. 
Here again, there is no evidence to show 
that the learner or the mechanic who was 
at the wheels, did have an express au- 
thority from the owner, to drive the vehi- 
cle. It was in these circumstances that the 
learned Judge had to consider the point 
at issue, whether the insurance company 
was bound under the terms of the policy. 
He rightly accepted the contention of the 
insurance company that R. W. 1 did not 
have an effective licence to drive the vehi- 
cle, and therefore, exonerated the insu- 
rance eae As against this part of the 
judgment under which the Insurance Co 
was exonerated from liability, the present 
appeal has been filed by the owner of the 
taxi seeking for a decree against the In- 
surance Co. as well. 


4. Counsel for the appellant reiterated 
all the contentions which were urged be- 
fore the learned Judge and in particular, 
his contention was that the mechanic or 
learner did have authority from the owner 
of the vehicle and secondly that the 
learners licence which R. W. 1 held at 
the time of the accident, was sufficient 
compliance with the terms of the con- 
tract, : | 
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5. So far as the first point is concerned, 
except for a reiteration of the same argu- 
ment which was- projected before the 
learned Judge, learned counsel did not 
point out to anything on record to sub- 
stantiate his contention that the owner of 
the vehicle had authorised the mechanic 
to drive the vehicle. Secondly, on merits, 
we are not satisfied that R. W. 2 who was 
also in the taxi, was in contro] of the vehi- 
cle. Actually, he was there to observe the 
performance of the vehicle and not to 
control the learner who was attempting 
to take the vehicle on a public road. We 
therefore come to the question whether 
under the contract of insurance, the pos- 
session by R. W. 1 of a learner’s licence 
was sufficient compliance with the terms 
of the Insurance policy and whether 
therefore oy could also be thrown on 
the shoulder of the insurance company. 
Mr. Kalyanasundaram, learned counsel for 
the insurance company, referred to Ss. 3 
and 5 of the Motor Vehicles Act, which, 
in our view, clinch the issue. In fact, these 
provisions have been referred to by the 
learned fudge in his judgment in extenso. 
Under the chapter on licensing of drivers 
of motor vehicles, an embargo is created 
by statute prohibiting persons from driv- 
ing in a public place without holding an 
effective driving licence. Obviously effec- 
tive driving licence cannot be an equation 
for a learners licence, which is only 
granted to a person learning driving and 
which by itself cannot vest him with a 
right independently to negotiate a motor 
vehicle on the strength of it. The inten- 
tion of the Legislature is made more clear 
in Section 5 which speaks of the respon- 
sibility of owners of motor vehicles for 
contravention of Secs. 3 and 4. No owner 
or person in charge of a motor vehicle 
shall cause or permit any person, who 
does not satisfy the provisions of S. 3 to 
drive a motor vehicle. Therefore, even if 
the owner could be deemed to have given 
any permission to the learner who was 
driving the vehicle, it would contra- 
-Ivene S. 5 of the Act. On the facts, there- 
fore, we are satisfied that as R. W. 1 who 
was driving the vehicle had only a 
learner's licence, but not an effective 
licence, which alone could enable him to 
take a motor vehicle on a public road, 
and as the accident occurred whilst the 
vehicle was being negotiated by a person 
who did not have a regular licence, the 
Insurance Co. was right when it took up 
the objection that the policy did not govern 
such a situation and that it should be ex- 
onerated from paying compensation to the 
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injured person. We, therefore, agree with] 
the conclusion of the learned Judge and 
hold that part of his judgment under 
ich he exonerated the Insurance Co. 


6. The result is that the appeal fails 
even against the first respondent. The ap- 
peal is accordingly dismissed. There w 
be no order as to costs. 


Appeal dismissed. 


u 
W 
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Sri Aurobindo eee Pondicherry, Ap- 
pellant v. Ramadoss Naidu and others, 
Respondents. 

Second Appeal No. 1994 of 1974, 
8-4-1979. 

(A) Hindu Law — Bequest of land by 
Will — Sale by mother of her minor son’s 
share in the land acting as his guardian 
while father of minor still alive — Sale is 
ab initio void. - 


D/- 


An item of land was bequeathed by a 
Will to mother and her two sons. The 
mother had a life interest and her two 
sons a vested remainder in the said land. 

ile the second son was still a minor 
and his father was alive, the mother and 
her major son sold away the said land in-. 
cluding the minor’s share, the mother pur- 
porting to act as the guardian of her minor 
son. Later on, after the death of the 
mother, the minor son who had since at- 
tained majority sold away his half share 
in the said property to a Society. The said 
Society filed a suit against the earlier 
alienee (from mother) and his successors, 
for partition and separate possession of 
the ex-minor’s share. 


_ Held that during the father’s lifetime, 
the mother could not act as the minor’s 
legal guardian and hence the sale by her 
of the minor's share in the land was al- 
together void and not merely voidable; 
and the subsequent alienee from the ex- 
minor could enore the mother’s transac- 
tion and ask from partition and separate 
possession. AIR 1951 Mad 817, Rel. on. 
(Paras 8 and 11) 
(B) Hindu Law — Guardian of minor 
— ‘De facto guardian’ and ‘de jure guar- 
dian’ — Distinction explained — Ad hoc 
ardian — Who is — His position in 
aw. (Hindu Minority and Guardianship 
Act (1956), S. 11). 
The expression ‘de facto guardian’ is 
employed in law in contradistinction to — 
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‘de jure urdin But both the expres- 
sions imply a relationship to the ward 
which is regular and continuous and not 
casual or one which acts by fits and starts. 
In other words what the de facto guardian 
lacks as compared to a de jure guardian 
is legal authority to act for the minor. In 
all other respects there is pee little 
or no difference between them. (Para 8) 


Evidence showed that the mother act- 
ed for the minor in the one single transac- 
tion of sale. Her husband was there all 
the time and he had actually attested 
even the sale deed in question as a wit- 
ness. There was no evidence that he was 
a nonentity or was in some way incapa- 
citated to act as the guardian of his minor 
son or that the mother had always been 
acting as guardian throughout this son's 
minority. 


Held, this could only be described as 
a case of ad hoc guardianship. The posi- 
tion in law of such ad hoc guardians is 
that their acts are null and void and can- 
not bind the minor, although they are 
purported to be effected in the minor's 
interest. For ad hoc guardians are neither 
de jure nor de facto guardians. 

(Para 10) 


(C) Hindu Law — Minor — Sale of 
minor’s property — Validity — Mother 
selling minor’s property for liquidating 
mortgage on her own separate property — 
Sale is not for minor’s necessity or benefit 
and, hence, cannot stand. (Para 18) 
Cases Referred: Chronological Paras 
Pa Mad 127: (1977) 1 Mad Lf 


AIR 1956 Mad 476:69 Mad LW 276 15 
AIR 1956 Mad 670 :ILR (1956) Mad 1800 


(FB) 
AIR _1951 Mad 817:(1951) 1 Mad LJ 


6 

AIR 1936 Mad 884 17 
AIR 1928 Mad 226 (2) 17 
AIR 1927 Bom 611: ILR 51 Bom 1040 10 
AIR 1914 Mad 648 : ILR 87 Mad 38 13 

C. L. Vijayaraghavan and P. B. Rama- 
lingam, for Appellant; M. Sundararajan, 
for Respondents. 


JUDGMENT :— This second appeal 
raises a point about the validity of an 
alienation of a Hindu. minor's property by 
a de facto guardian. This species of guard- 
ians has been abolished by S. 11 of the 
Hindu Minority and Guardianship Act 
1956. But the transaction in this case arose 
_ before the Act, and hence it bears on the 

` position of law which prevailed earlier. It 

_also raises a point as to the appropriate 
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steps to be followed by the minor for im- 
pugning or getting over sales by de facto 
guardians, 


9. The facts of this case are not in dis- 
pute. One Lakshmi Ammal had a life in- 
terest and her two sons had a vested re- 
mainder in.an item of land. These were 
bequeathed to them under a Will. When 
the second son Govindarajulu was still a 
minor, the mother Lakshmi Ammal and 
her first son joined together and sold the 
entire bequeathed property, inclusive of 
the minor's interest therein. In that con- 
veyance, the mother purported to act as 
the minors guardian. The minor's father 
was very much there at the time, but he 
panic content with attesting the sale 

eed. 


3. The minor came of age in 1956. His 
mother died in 1965. Subsequently in 1967 
the minor sold the half share in the pro- 
perty which, he got under the Will to the 
Aurobindo Society. 


4, Meanwhile, the original alienee 
from Lakshmi Ammal had sold .the pro- 
perty to another person and the latter had 
settled it in favour of a lady. The Auro- 
bindo Society, as purchaser of Govinda- 
rajulu’s undivided half share filed a suit | 
for partition and separate possession 
against the alienee from Lakshmi Ammal 
and his successors in interest. These de- 
fendants resisted the suit on various 

rounds. They objected to the frame of 

e suit and the nature of the relief claim- 
ed therein. They said that the plaintiff 
ought not to have straightway filed a 
suit for partition and separate possession. 
They said a suit for possession or partition 
would not lie so long as the sale of the 
minors property had not been set aside 
as not binding on him. 


5. The trial Court held that Lakshmi 
Ammal was not the legal guardian of 
minor Govindarajulu when his father was 
there, and she had no authority to sell 
minors interest in the suit land. It reject- 
ed the contention that the sale in so far as . 
the minor’s share was concerned was in 
the interest of the minor and for the minor's 
benefit. It accordingly directed that the 
sale of the minor's interest was void. It 
proceeded to hold that when the sale was 
void, no question arose of setting aside a 
void sale. In this view, it upheld the main- 
tainability of the suit as framed and gave 
the plaintiff a preliminary decree for par- 
tition of a half share in the property. 


6. On appeal by the . defendants, the 
Sub-court reversed the trial court’s de- 
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cree. It held that the sale by the mother 
had been effected as the minor’s de facto 
guardian and hence it was merely void- 
able and not void altogether. It further 
held that the question whether the sale 
of the minor’s share was or was not for 
the minor’s necessity or benefit cannot be 
gone into in any suit other than a suit fil- 
ed for setting aside the sale. In this view, 
it desisted trom going into the question 
of necessity or benefit to the minor's es- 
tate in the instant suit for partition. In the 
end, it held that no relief can be granted 
to the ae in the way the suit was 
instituted. 

7. In this second appeal, learned coun- 
sel for the Aurobindo Society, argued that 
since the mother, during the father’s life- 
time, cannot act as e minors legal 

ardian, her sale of the minors share in 

e property was altogether void and not 
merely voidable. It was hence urged that 
there was no need for setting aside the 
sale. They contended that they were en- 
titled to ignore the mother’s transaction 
and straightway ask for partition and 
separate possession. 

8. I must uphold this stand as correct. 
I, however, feel that the position of 
[Lakshmi Ammal has not been accurately 
described in the discussion of the 
question so far. She was referred to by 
almost every one as the de facto guardian. 
This expression is employed in law in 
contradistinction to ‘de jure guardian’. 
But both the expressions, in my judgment, 
imply a relationship to the ward which is 
regular and continuous, and not casual or 
one which acts by fits and starts. in other 
words, what the de facto guardian lacks, 
as compared to a de jure guardian, is 
legal authority to act for the minor. In 
all other respects there. is practically 
little or no difference between them. A de 
facto guardian however is not one who 
acts for the nonce. He is a-factual guar- 
dian who acts in the regular course, over 
a period of. issue. If it were otherwise, a 
= minor can have as many de facto guard- 
ians as there are transactions to be done 
on his behalf. 


9. The arguments in this case in the 
courts below were on the footing that 
Lakshmi Ammal was a de facto guardian. 
It seems to me, however, that the des- 
cription de facto guardian does not -fit 
her and is a gross overstatement of her 
factual position. The evidence in the case 
only shows that she acted for the minor 
in this one single transaction of sale. Her 
husband was there all the time and he had 
actually attested even’ the sale deed as a 
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witness. It is not any. one’s case that he was 
a nonentity or that he was in some way 
incapacitated to act as.the guardian of his. 
minor son, or that the mother had always 
been acting, in point of fact, as the guard- 
ian throughout this son’s minority, if not 
the elder son’s too. In these circumstances, 
it seems to me quite inapposite to des- 
cribe her as a regular de facto guardian. 
All that can be said is that in this particu- 
lar transaction she had purported to act 
for the minor. This can only be described 
as ad hoc guardianship, to employ an ex- 
pression used in text books and case law. 


10. The position in law of such ad hoe 

ardians is left in no doubt whatever.) 

eir acts are null and void, and cannot 
bind the minor, although they are purport- 
ed to be effected in the minors interest. 
For ad hoc guardians are neither de jure 
nor de facto guardians. They are self-ap- 
pe guardians for the minors just 
or the occasion, as it comes along. In 
Harilal v. Gordhan (1927) ILR 51 Bom 
1040 : (AIR 1927 Bom 61l) it was held 
that a sale by a guardian ad hoc was void 
ab initio. 

11. I am satisfied that Lakshmi Ammal 
merely took it into her head to execute 
the sale as a guardian just this once. This 
casual and solitary act by no means raises 
her to the status of a de facto guardian, 
properly so-called. It follows that her sale 
is ab initio void. Even on the footing that 
Lakshmi Ammal was acting as a regular 
de facto guardian during the minority of 
this son, not only in this transaction, but 
also in other transactions, for which, as I 
said, there is no evidence whatever in 
this case, still there is authority for the 
pasion that the alienation by her would 

e void and not merely voidable at the 
minors option. Vide the decision of Vis- 
wanatha Sastri J. in Palaniappa v. Nalla- 
ppa (1951) 1 Mad LJ 265 : (AIR 1951 Mad 


-.12. In this case, the learned Judge held 
that in the case of a sale of minor's pro- 
perty by a de facto ardian, without 
necessity or benefit to the minor, the set- 
ting aside of the transaction is not a con- 
dition precedent to the minor recovering 
the property from the alienee and the. 
minor can straightway sue for possession. 
According to the learned Judge, an aliena- 
tion by a de facto guardian is an alienation 
to which the minor, strictly, is not a party 
in the sense that he is validly represented 
by a legally authorised representative. 
18. In Arumuga Chetti v. Duraisinga 
Thevar (1914) ILR 37. Mad 88: (AIR 1914 
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Mad 648), it has been held that where a 
de facto guardian alienated the property 
_ from a minor for whom a guardian under 

the Guardians and Wards Act had been 
Sp one’: the transaction was null and 
void. 


_ 14. The position of a void transaction 
is that in the eye of the law, it does not 
exist and no title passes. The document 
of transfer under such a transaction is al- 
together a dead letter at the'very start 
and no rights flow thereunder, If in this 
case the transaction is void, then there 
can be no question at all of an option be- 
ing left to the minor whose property has 
been so dealt with, either to affirm the 
transaction or to avoid it. For, where the 
transaction does not exist, but is non est 
in law, it is not amenable either for rati- 
fication or for avoidance. Even if a minor 
should affirm the transaction, nothing 
would flow from such affirmance. 


15. The Sub-Court relied on a decision 
of a Division Bench of this court in Palani 
Gounder v. Vanjiakkal (1956) 69 Mad LW 
276 : (AIR 1956 Mad 476). In that case, 
however, no question at all directly and 
properly arose about the nature of a sale 

y a de facto guardian. That decision, in- 
cidentally was disapproved on another 
point in a recent Full Bench decision of 
this court in Amirthan Kudumban v. Sor- 
nam Kudumban (1977) 1 Mad LJ 1: (AIR 
1977 Mad 127). 

16. Learned counsel referred to the 
Full Bench -decision of this court in San- 
karanarayana v. Kandasamia, ILR (1956) 
Mad 1800: (AIR 1956 Mad 670). This de- 
cision however, was not concerned with 
the transfer by a de facto guardian of the 
minor. It dealt with the case of a sale deed 
executed by the father in which his minor 
son was eo nomine party and duly repre- 
sented by his father as ardian. The 
Full Bench held that in such a case, it was 
obligatory on the part of the minor to 
have the transfer cancelled on the footing 
that it is not binding on him. This case 
obviously does not help us in the present 
case which is that of a transfer by an ad 
hoc guardian. 

17. It has been held in Ponnammal v. 
Gomathi Ammal, AIR 1986 Mad 884 that 
an alienation of a minors property by a 
person who is neither a de facto nor a de 
jure guardian of the minor, is void and 
not voidable and the minor on attaining 
majority can ignore such an alienation. It 
was further held in this case that it is not 
necessary for the minor to get the docu- 
‘ment set aside within e years of his 
attaining majority. In Ramaswami v. Kasi- 


D. Rajapathi v. University of Madurai 


Mad. 219 


natha, AIR 1928 Mad 226 (2), a Bench of 
this Court held that even in the case of 
alienations by de facto guardians, strict 
proof would be necessary not only of 
necessity but also of adequate considera- 
tion. 


18. On the evidence on record, in this 
case, there can be no doubt that Lakshmi 
Ammal’s sale of the minor’s share was not 
for necessity or for the benefit of the 
minor's estate. The trial court has found 
as a fact that the sale was avowedly effect- 
ed by Lakshmi Ammal for discharging a 
prior mortgage, but this mortgage was not 
an encumbrance on the minors estate, 
but was a mortgage effected by Lakshmi 
Ammal on her own separate property. On 
the basis of this clear finding, the trial 
court rightly held the sale not to be for 
the minor’s necessity or benefit. It follows, 
therefore, that the sale cannot stand. 


19. As I earlier mentioned, the Sub- 
Court did not address itself on this issue 
as to whether the sale was for the minor's 
benefit. But it is not necessary to send the 
case back to the Sub-Court on this account 
in view of the clear cut finding of the trial 
court on the issue, which fairly emerges 
from the documents exhibited in the case. 


20. In the result, I allow the second 
appeal set aside the judgment and decree 
of the Sub-Court and restore the judgment 
and decree of the trial court. The appel- 
lant will have his costs of this appeal from 
the contesting respondent. 


_ Appeal allowed. 
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BALASUBRAHMANYAN, J. 
D. Rajapathi, Appellant v. The Univer- 
sity of Madurai aad others, Respondents. 
A. A. O. No. 91 of 1975, D/- 29-3-1979. 


(A) Motor Vehicles Act (4 of 1989), Sec- 
tion 110B — Motor accident — Negli- 
geome of driver employed by State —State 

overnment not impleaded as a party — 
Doctrine of respondeat superior not ap- 
plicable. (Torts — Negligence — Doctrine 
of respondeat superior). 


The principle of respondeat superior or 
vicarious liability can be applied to a 
vehicle owner where the noe eae is 
that of the owner's servant or of the ser- 
vant of the owners’ agent. The doctrine 
cannot be extended and applied to a case 
where the negligence is that of a driver 
employed by an independent contractor. 
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In this case the jeep in question was left 
fully under the control of the Directorate 
of Education, by the University of Madu- 
rai, who had undertaken to build an ad- 
ministrative block in the University 
campus. The accident occurred owing to 
the negligence of the jeep driver employ- 
ed by the State. The claimant should have 
therefore impleaded the State Government 
as a party against whom he could enforce 
vicarious liability. ATR 1966 Mad 332, Re- 
ferred. (Para 9) 


(B) Motor Vehicles Act (4 of 1989), Sec- 
tion 95 (1) (b) (ii) — System of third party 
insurance — Passenger risk — Liability 
is restricted to Public carriage vehicles 
only —- Jeep owned by University cannot 
be a public vehicle. AIR 1977 SC 1735, 
Rel. on. (Paras 11, 12) 
Cases Referred: Chronological Paras 


AIR 1977 SC 1735 : 1977 ACT 348 n 
AIR 1966 Mad 332 8 


Kumar Rajaratnam, for Appellant; S. 
Palaniswami, for R. Thiagarajan, K. C. 
Srinivasan and K, S. Narasimhan, for Res- 
pondents. 


JUDGMENT :— The facts giving rise 
to this civil miscellaneous appeal may be 
briefly stated: The University of Madurai 
had obtained the State Government’s per- 
mission to raise sparen for staff quarters 
at Madurai. The actual work of construc- 
tion of the buildings and their supervision 
were with the Directorate of Technical 
Education, Technical Division, Madras 
which is a department of the State Gov- 
ernment. Rajapathi, the appellant in this 
civil miscellaneous appeal, is an Assistant 
Engineer, Public Works Department, Mad- 
ras. It was part of his duty to supervise 
the: construction of the staff quarters in 
the Madurai University, for he was attach- 
ed, in that capacity, to the office of the 
Directorate of Technical Education. For 
going on official inspection duty, the ap- 
pellant was given the use of a jeep be- 
longing to the University. The driver of 
the jeep, however, was an employee of 
the State Government under the control 
of the Director of Technical Education, 
Madras. - 


2. One day at about 7 a. m. the appel- 
lant travelled in this jeep to go to some 
place in connection with his inspection 
duty. The vehicle was driven by the de- 
partment’s driver. On the way, the vehicle 
met with an accident. The appellant fell 
from the jeep and ‘sustained injuries. He 
was, treated in a hospital as an inpatient.. 
The accident left him with a disability in 


his right hand: ` 


D: .Rajapathi v. University of Madurai 
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3. The appellant thereupon moved the 
Motor Accidents Tribunal, Tiruchirapalli, 
for compensation under different heads 
such as medical expenses for treatment of ` 
the injury, pain and suffering, loss of earn- 
ings etc. He sought to make liable (i) the 
Madurai University who was the owner 
of the jeep; (ii) the driver of the jeep and 
(iii) the Insurance Company who had 
covered third party risk for the vehicle. 
These were the only respondents to the 
appena claim application before the 
tribunal. The appellant did not implead 
or seek any relief against the State Gov- 
ernment or the Directorate of Technical 
x auon as the employer of the jeep 

river. 


4, The Claims Tribunal on enquiry 
found that the accident occurred owing 
to the negligence of the jeep driver. The 
tribunal computed the quantum of com- 
pensation at Rs. 9734 in the aggregate 
under the several heads under which 
ee were claimed. The Tribunal held 
that the appellant was entitled to this 
amount, In fixing the liability for payment, 
however, the Tribunal held that the Uni- 
versity and the Insurance Company were 
not liable. The award was made as against 
the jeep driver alone. 


5. In making the award in the manner 
aforesaid, the Tribunal accepted the Uni- 
versity’s contention to the effect that the 
jeep driver was not their employee, but a 
servant of the State Government, and 
hence they cannot be made liable for 
damages on any principle of vicarious 
liability, even though the vehicle which 
was involved in the accident belonged to 
them. The question was posed before the 
Tribunal as to whether the Directorate of 
Technical Education was an agent of the 
University, so that the fault of the driver 
may be visited on the University as that 
of the agent’s servant. The Tribunal, how- 
ever, held that the Directorate of Techni- 
cal Education was not the University’s 
agent, but quite an independent contractor. 
On the basis of this finding the Tribunal 
also dismissed the appellant's claim against 
the Insurance Company. 


6. In this appeal, the appe dani chal- 
Jenges the correctness of the Tribunaľs 
finding as to the jural relationship between 
the Madurai University and the Director 
of Technical Education. This question is 
a mixed question of fact and Jaw, which 
means that on the factual findings the pro- 
per legal inference has to be drawn. A 


few reported -cases were cited in the 
.course’ of ‘argunient, ‘but the. basic question 


- whether 
Education is the University’s agent or an - 


`~ 
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> 


independent contractor has to be deter- 
mined primarily on facts. The evidence 


" before the Tribunal was that the construc- 


tion of buildings was done purely on the 


responsibility’ of the State Government.. 


The tender calling for construction con- 
tract was issued by the Directorate of 
Technical Education, construction wing 
which is a department of the Government 
of Tamil Nadu. The actual supervision of 
construction work was fully retained with 
the Directorate as its responsibility. The 
jeep driver as well as the technical and 
supervising staff, including the appellant, 
were all employees of the State Govern- 
ment answerable to the Directorate of 
Technical Education. They were not Uni- 
versity employees, nor were their 
services lent to the University even 
for the duration. The jeep in ques- 
tion, no doubt, bélonged 
versity, but it-was left fully under the 
coutrol of the Directorate of Technical 
Education. The petrol bills and minor re- 
pair bills were all being paid by the Gov- 
emment department. In these circum- 
stances, I must fully endorse the Tribu- 
naľs finding that the Director of Techni- 
cal Education had merely undertaken to 
build an administrative block in the Uni- 
versity of Madurai, independent of any 
control or interference from that Univer- 
sity. : = 

7. .The test applied by the law to find 
whether some one is an agent of another 
or is an independent contractor is to find 
out whether there is any degree of control 
by the one over the other. In this case, 
there was no control of any such kind. 


ent 
was Govindarajulu v. Govindaraja, AIR 
1966 Mad 382, a decision of a Division 
Bench of this Court. In that case, a lorry 
was entrusted by its owner to an automo- 
bile workshop for repairs. A mechanic 
employed by the workshop proprietor 
took out the vehicle for a trial run, when 
it got involved in an accident. The injured 
third p sought to make the lorry 
owner liable for the negligence of the 
garage mechanic. It was held that the 
relationship between the lorry owner and 
the workshop proprietor to whom it was 
entrusted for repairs was that of indepen- 
dent contractors and not that of a master 
and servant or principal and agent. 


9. Following the principle of this 


8. One of the cases cited in argum 


. decision, but. Pats taking a firm stand 


=. on the facts disclos 


D. Rajapathi v. University, of Madurai - 
. this. case, I must hold that the University, 


to the Uni-. 


‘by the evidence in - 
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albeit the owner of the jeep, cannot be 
rendered liable to pay compensation for 
injuries caused by the negligence of the 
driver who was not the University’s ser- 
vant but the State Government. The 
principle of respondeat superior or vicari- 
ous liability can be applied to a vehicle 
owner where the negligence is that 
of the owners servant or of the 
servant of the owners agent. The 
doctrine cannot be extended and ap- 
plied to a case where the negligence 
is that of a driver employed by an inde- 
pendent contractor. In the present case, 
the appellant had not impleaded the right 
party namely the State Government on 
whom he could enforce vicarious liability. 
10. The correctness of the Tribunal’st 
decision absolving the Insurance Company 
from liability was also questioned in this 
appeal. This point falls to be determined 
on the terms of Sec. 95 of the Motor Vehi- 
cles Act 1989. Asa general rule, the 
Insurance Companys liability for third 
party risks is severely restricted under 
S. 95 to the death of or bodily injury to a 
third party, or to property of the third 
party not exceeding Rs. 2000 in value. A 
thir pay is not defined by the Act in 
ear terms, The statute merely car- 

ries an inclusive definition just to say that 
a third party includes a Government. But 
this is no definition at all. It does not help 
us in any way to find out whether a As - 
senger jn a motor accident is a third 


party. within the meaning of the Motor 
ehicles Act. ; 


1i. The question in the present case is 
whether the appellant who travelled in 
the jeep as a passenger can be regarded 
as a third party so as to be brought within 
the insurance coverage. A look at S. 95 
of the Act which deals with the ambit of 
third party risks insurance shows that the 
Legislature has made an express provision 
in cl. (1) (b) Gi) of that section specifically 
referring to the covering of risks of pas- 
sengers. But the reference to passengers, 
even in this clause, is limited, in terms, 
only to passengers, in public carriage 
vehicles. The obvious inference is that the 
Legislature was minded to protect only 
the lives and limbs of paenga in public 
carriage vehicles under the system of 

i arty insurance, and not any other 
class of passengers. This is based on the 
well-known canon of statutory construc- 
tion expressio unius et exclusio. alterius. 
This position is now settled by:a decision] . 
of the Supreme Court in 1977 ACJ 343: 


(AIR 1977 SC 1735). 
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12. The jeep in this case cannot be 
brought within the conception of a public 
carrier vehicle within the meaning of 
S. 95 (1) 0) (ii). Although owned by a 
public. body like a University, the jeep is 
only their own private vehicle. As a pas- 
senger in that vehicle, therefore, the ap- 
pellant cannot seek to demand compensa- 
tion from the Insurance Company, having 
regard to the terms of S. 95 (1) of the Act. 


13. In the result, this appeal is dismiss- 
ed and the award of the Tribunal is con- 
firmed. There will, however, be no order 


as to costs. 
Appeal dismissed. 
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D. Nataraja Achari, Appellant v. 
Balambal Ammal, Respondent. 

Second Appeal No. 191 of 1976, D/- 
13-3-1979. 

Civil P. C. (1908), O. 20, Rr. 18, 12 — 
Suit for partition or separate possession 
~ Decree allotting share in property and 
awarding share in income therefrom — 
Even if application for ascertainment of 
such share purports to be under O. 20, 
R. 12, that provision does not apply — 
O. 20, R. 18 governs such case — Hence 
grant of mesne profits for more than three 
hath from date of decree cannot be chal- 
enged, AIR 1951 Mad 938 (FB), Applied. 

(Para 8) 
Cases Referred: Chronological Paras 
AIR 1973 Mad 287 8 
ATR 1965 SC 1825 
AIR 195] Mad 938: (1951) 

(FB) 

N. Sivamani and N. Krishna Mitra, for 
Appellant: A. 8. Udayasankar, for Respon- 

ent. 


JUDGMENT :—The first defendant in 
the suit is the appellant in this second ap- 
peal which arises out of the final decree 
proceedings in a suit for partition insti- 
tuted by the first respondent herein in 
O. S. No. 2423 of 196], on the file of 
the learned 5th Assistant Judge, City Civil 
. Court, Madras. 

2. The facts are not in dispute. The 
first respondent instituted the suit for 
partition and separate possession of her 
8/4 share in the property mentioned in 
the schedule to the plaint or in the alter- 
native for a moiety thereof and also for an 
‘account of the income collected by the 
‘ appellant and for the appointment of Re- 


[W/]W/E384/79/JRM 


8 
2 Mad LJ 176 
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ceiver and other incidental reliefs. By a 
ay decree dated 24-12-1968, the 

rst respondent herein was granted a 
decree for partition in respect of a half 
Share of the suit property and clause (2) 
of the preliminary decree provided that 
the first respondent shall also be at liberty 
to apply for the ascertainment of the in- 


-come from the property and the allotment 


of her share therein. 


There was an appeal against this preli- 
minary decree in A. S. No. 201 of 1964 to 
this court, which was disposed of on 9-9- 
1970 with certain modifications. Pursuant 
to the preliminary decree granted in fav- 
our of the first era as modified by 
this court, she filed I. A. No. 1877 of 1971 
for the appointment of a Commissioner 
to divide the property by metes and 
bounds and also for ascertainment and 
payment of her share of the income from 
the property in question. A Commissioner 
was appointed and he submitted a report 


with reference to the suggested mode of. 


allotment of the property and also the 
quantum of income referable to the share 
of the first respondent. 

The trial court, on a consideration of 
the report of the Commissioner, by its 


judgment and decree dated 10-1-1978, 


allotted the southern portion of the suit 
property to the first respondent and the 
northern portion to the appellant. It fur- 
ther directed that a sum of Rs. 4160 be 

aid to the first respondent by the appel- 
ant towards her share of income. Aggriev- 
ed by this, the appellant preferred an ap- 
eal in A. S. No. 248 of 1974, before the 
earned Fourth Additional Judge, City 
Civil Court, Madras. The appellate Court 
also confirmed not only the mode of allot- 
ment, but also felt that the assessment 
and ascértainment of the share of the in- 
come of the first respondent at Rs. 4160 
was not only reasonable, but unexcep- 
tionable. In the result, the appeal was 
dismissed. It is against that the appellant 
has now come up before this court in 
second appeal. 

8. The only contention that is urged 
by the learned counsel for the appellant 
al is that the maximum 


period for which the first respondent 


could be awarded her share of income is 


three years from the date of the decree 


‘and in this case, the courts below should 


not have, therefore, awarded mesne pro- 
fits for a period in excess of that period 
and that the award of mesne profits thus 
given is not in conformity with the provi- 
sions of the ‘ Civil Procedure Code, viz, 
O. 20, Rule 12. It may immediately be 


Fd 


xy 


- 
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stated that this contention was not raised 
in the courts below in the form in which 
it is now presented before this - court. 
However, since it is a point. of law, which 
does not call for any further investigation 
of facts, the learned counsel for the ap- 
pellant was allowed to raise the same. 


4. In order to appreciate this conten- 
tion, it becomes necessary to examine the 
terms of the preliminary decree and as- 
certain whether Order 20, Rule 12 C. P. 
Code would apply to the instant case at 
all. The relevant clauses of the decree in 
O. S. No. 2423 of 1961 run thus :— 


“1. That the property mentioned in the 
schedule be di ided into two equal shares 
and the plaintiff be allotted one such 
share; 

2. That the plaintiff shall be at liberty 
to apply by way of a separate application 
for ascertaining the income from the pro- 
perty and allotment of her share therein”. 

5. On appeal in A. S. No. 201 of 1964, 
this decree, in so far as it is relevant for 
this second appeal, was modified by this 
court on 9-9-1970, thus — 

“I. That the appellant (Ist defendant) 
do render accounts for the period com- 
mencing from 31-5-1961 (viz. the date of 
plaint), in respect of the rental collections 
made by him and that the first appellant~ 
first defendant shall get credit for Rs. 150 
(Rs. one hundred and fifty only) paid on 
the file of the High Court.” 

At this stage, it is a sad to set out the 

provisions of O. 20, Rules 12 and 18 

C. P. C. O. 20, Rule 12 runs thus— 

r “Decree for possession and mesne pro- 
ts — 

1. Where a suit is for the recovery of 
possession of immoveable property and 
for rent or mesne profits, the court may 
pass a decree — 


a) for the possession of the property; 
te for the rents which have accrued on 


the property during the period prior to 


the institution of the suit or directing an 
inquiry as to such rent; 

a) for the mesne profits or directing 
an enquiry as to such mesne profits; | 

(c) directing an enquiry as to rent or 
mesne profits from the institution of the 
suit until — 

(i) the delivery of possession to the 
decree-holder; 

(ii) the relinquishment of possession by 
the judgment-debtor with notice to the 
decree-holder through. the court, or 

(iii) the expiration of three years from 
the date of the decree, whichever event 
first occurs. . 
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(2) Where an enquiry is directed under 
clause (b) or clause (c), a final decree in 
respect of the rent or mesne profits shall 


be passed in accordance with the result 
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of such inquiry. 

6. .Order 20, Rule 18 C. P. C. which 
specifically deals with the case of a suit 
for partition and separate possession of a 
share in the property runs thus — 

“Decree in suit for partition of property 
or separate possession of a share therein 
— ere the’ court passes a decree for 
the partition of property or for the sepa- 
rate possession of a share therein, then — 
(1) If and in so far as the decree relates 
to an estate assessed to the payment of 
revenue to the Government, the decree 
shall declare the rights of the several par- 
ties interested in the property, but shall 
direct such partition or separation to be 
made by the Collector, or any gazetted 
subordinate of the Collector deputed by 
him in this behalf in accordance with 
oi cocareuce and with the provisions 
of S. 54; 


(2) If and in so far as such decree re 
lates to any other immoveable property 
or to moveable property, the court may, 
if the partition or separation cannot be 
conveniently made without further iv- 

uiry, pass a preliminary decree declaring 

e rights of the several parties interested 
in the property giving such further direc- 
tions as may be required.” 


7. The relative scope of Order 20, 
Rule 12 and Order 20, Rule 18 C. P. Code 
has been the subject-matter. of an illumi- 
nating and exhaustive discussion by a 
Full Bench of this court in the decision 
reported in Basavayya v. Gurovayya, (1951) 
2 Mad LJ 176: (AIR 1951 Mad 988). At 
page 177 the Bench observed thus —. 


“It is necessary at the outset to distin- 
quish between three different types of 
cases in which a question of profits or 
mesne profits might arise. (1) suits for 
ejectment or recovery of possession of 
immoveable property from a person in 
possession without title, together with a 
claim for past or past and future mesne 
profits, (2) suits for partition by one or 
more tenants-in-common against others 
with a claim for account of past or past 
and future profits, (3) suits for partition 
by a member of a joint Hindu family with 
a claim for an account from the manager. 
In the-first case, the possession of the de- 
fendants not being lawful, the plaintiff is 
entitled to recover ‘mesne profits’ as de- 
fined in Sec. 2, clause (12) of the C. P. C., 
such profits being really in the nature of 
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damages. In the second case, the posses- 
sion and receipt of profits by the defend- 
ant not being wrongful the’ plaintiffs 
remedy is to have an account of such pro- 
fits making all just allowances in favour 
of the collecting tenant-in-common. In the 
third case, the plaintiff must take the joint 
family property as it exists at date of the 
demand for partition and is not entitled 
to open up past accounts or claim relief 
on the ground of past inequality of enjoy- 
ment of the profit, except where the 
manager has been guilty of fraudulent 
conduct or misappropriation.” 


8. The Full Bench also held that 
- O. 20, Rule 12, C. P. C., deals with the 
first class of suits above referred, while 
O. 20, Rule 18 would take in suits in the 
second and third categories. It was also 
further held that O. 20, Rule 12 relates 
to ‘mesne profits’ in the sense in which 
that expression is defined in Sec. 2 (12) 
C. P. C, and that the claim of the plaintiff 
suing for partition and his share of profits 
accruing from the lands pending the suit 
is not, properly speaking, a claim for 
mesne profits and O. 20, Rule 12 C. P. 
Code, has no application to such a case. 
The learned counsel for-the appellant, 
however, would strongly rely upon a deci- 
sion of the Supreme Court in Chittoori 
Subbanna v. Kadappa Subbanna, AIR 
1965 SC 1825, and urge that the first re- 
spondent cannot be granted a decree in 
respect of mesne profits in excess of three 
years from the date of the decree. The 
question, therefore, is whether the first re- 
spondent decree-holder could be denied 
her share of the income for a period in 
excess of three years. 


The scope and applicability of the 
judgment of the Supreme Court relied 
upon by the learned counsel for the ap- 
pellant was the subject matter of the 
judgment of a Division Bench reported in 
Subba Reddiar v. Hazra Bibi, AIR 1978 
Mad 237. In that case also, the same ob- 
jection that is being raised in the present 
second appeal by the learned counsel for 
the appellant was raised, relying upon the 
aforesaid judgment of the Supreme Court 
reported in AIR 1965 SC 1325. The Divi- 
sion Bench examined the provisions of 
Order 20, Rule 12 and Order 20, Rule 18 
C. P. C. and followed the ratio of the 
Full Bench of this court reported in Neste, 
2 Mad LJ 176: (ATR 1951 Mad 988) an 
ultimately held that O. 20, Rule 12 
C. P. C. will not be applicable to a case 
like the present case, because when an 
account of the income from the property 
pertaining to the share of the plaintiff is 


D. Nataraja v. Balambal Ammal 


ALR. 


ordered up to the date of the final decree 
what actually happens is the division of 
an integral rtion of the hotchpotch ~ 
comprising of not only the- property but 
also the income and accretions thereto 
up to the date of the final decree and to 
such a case, Order 20, Rule 12 will be in- 
applicable. 


In addition the Division Bench also 
examined in detail the judgment of the 
Supreme Court and held that a careful 
perusal of the minority and the majority 
views shows that the entire discussion 
related only to the scope of Order 20, 
Rule 12 C. P. C., and in particular whe- 
ther the preliminary decree would be 
binding upon the defendant at the stage 
of the final decree proceedings and whe- 
ther the objection that the period for the 
award of mesne profits should exceed 
three years could be allowed to be raised 
for the first time before the High Court. 
It was also pointed out by the Division - 
Bench that in the judgment of the Sup- 
reme Court there is no reference what- 
ever to O. 20, Rule 18 C. P.C. which 
deals with a case of suit for partition and 
mesne profits, 


It was also further pointed out that the 
Full Bench decision of this court reported 
in (1951) 2 Mad LJ 176: (AIR 1951 Mad 
938) was not even referred to and’ there- 
fore it is rather difficult to countenance 
an argument that the Supreme Court by 
implication intended to overrule the view 
taken by the Full Bench which has been 
followed in all other decisions of other 
High Courts. That being the position, the 
question of the applicability of the provi- 
sions of O. 20, Rule 12 to the instant case 
does not arise because in this case, though 
the application purports to be one under 
O. 20, Rule 12 C. P, C., it would fall 
within the second and third categories en- 
umerated by the Full Bench and to which 
the provisions of O. 20, Rule 12 will not 
be applicable. Order 20, Rule 18 C. P. C. 
would govern the present case and. there- 
fore, the objection of the learned counsel 
for the appellant that the mesne protits 
cannot be given for more than three years 
nom the date of the decree does not hold 
good. 


9. The mode of allotment and the 
quantum of mesne profits were not in any 
manner challenged by the learned counsel 
for the appellant. Therefore, I am, of the 
view that the fixation of the mesne pro- 
fits at Rs. 4160 for the period in question 
and the allotment of the property to the 
share of the first defendant as has been 
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done in the final decree appealed against - 


are unassailable and the second appe 
should, therefore, be dismissed with costs. 


Appeal dismissed. 


(AIR 1980 MADRAS 225 
RATNAM, J. 
Kesava Naicker, Petitioner v. Siva- 
gnana Mudaliar, Respondent, 

C. R. P. No. 1569 of 1979, D/- 1-8- 
1980. 

Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960}, Section 11 — 
Eviction petition — Denial of relationship 
of landlord and tenant — Rent Control- 
ler can decide disputed question and 
dispose of proceedings, (1957) 2 Mad LJ 
513 not followed in view of (1963) 2 SCJ 
475. ; 


Where in an eviction petition, the 
tenant denies the relationship of land- 
lord and tenant, the Rent Controller can 
decide the issue of existence or other- 
wise of such relationship in view of 
provisions of Section 11. Consequently, 
where he came to the conclusion that 
such relationship existed and, therefore, 
ordered eviction of the tenant to deposit 
arrears of rent by a particular date, he 
could order eviction of the tenant under 
S. 11 (4) when the tenant failed to com- 
ply with the order for depositing the 
rent: (1957) 2 Mad LJ 513, not followed 
in view of (1963) 2 SCJ 475. (Para 5) 

To confine the applicability of Sec- 
tion only to cases where there is an 
admission of the tenancy or there is a 
prior adjudication as regards tenancy 
would not serve the object with which 
Section 11 has been enacted. The sec- 
tion enables the tenant to discharge the 
burden of arrears of rent as well as the 
payment of future rent and at the same 
time, secures the same to the landlord 
so that the landlord is not put to the 
necessity of taking steps for the reco- 
very of the same during the pendency of 
the proceedings. The simple denial of 
the relationship of landlord and tenant 
cannot oust the jurisdiction of the Rent 
Controller under the Act. If a person 
in possession of the premises is not the 
tenant, then the landlord will not be 
entitled to initiate proceedings for an 
order of eviction against him. Disputed 
question of the relationship of landlord 
and tenant has also to be decided by the 


. HX/HX/D840/80/VVG/SNV | 
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Rent Controller. If the Controller deci- 
des that there: is no such relationship, 
then the proceeding has to terminate 
without deciding the main question of 
eviction; but if, on the other hand, it is 
found that the relationship is that of 
landlord and tenant, the further pro- 
ceedings have to go on. Therefore a mere 
denial of the relationship cannot oust 
the jurisdiction of the authorities under 


the Act. i (Para 5) 
Cases Referred : Chronological Paras 
(1963) 2 SCJ 475 5 
(1957) 2 Mad LJ 513 © § 


K. Govindan, for Petitioner. 

ORDER :— The tenant is the petitioner 
in this civil revision petition, The respon- 
dent-landlord filed an application under 
Section 10 (2) (i) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
18 of 1960, as amended by Act 23 of 1973, 
(hereinafter referred to as the Act) for 
an order of eviction against the petition- 
er on the ground that the petitioner has 
committed wilful default, in the pay- 


.ment of the rents from June 1976, up to 


May, 1977, According to the respondent, 
the premises in the occupation of the 
petitioner had been let to him on a 
monthly rent of Rs. 16 and the petitioner 
had not paid rents from June 1976 to 
May 1977, for a period of 12 months am- 
ounting to Rs. 192, and that such non- 
payment was wilful. In addition, the 
respondent also claimed that the premi~ 
ses in the occupation of the petitioner 
was originally let out for non-residential 
purposes viz, to carry on the business in 
tailoring but that the premises had been 
converted into a living room. The re- 
spondent had further stated that since 


-his wife died, he has been collecting the 


rents and he is the landlord as well as 
the heir of his wife and therefore, he is 
entitled to maintain the application for 


' eviction. 


2. The petitioner herein resisted the 
application contending that he is a ten- 
ant under one Mrs. Shanmughavalli and 
denied that he was a tenant under the 
respondent. The wilful default attribut- 
ed to the petitioner and the conversion 
of the premises into a non-residential 


‘one were also disputed by the petitioner. 
‘Ultimately, the petitioner prayed for the 


dismissal of the’ application. 
3. During the pendency of the pro- 


ceedings, the respondent herein filed an 
. application in M. P, No. 47 of 1978, under 
.. Section 11.0f the Act for stoppage of all 
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further proceedings and for an order of 
eviction. In the course of that applica- 
tion, the respondent, after setting out 
the filing of the application for eviction, 
had also stated that the petitioner has 
not chosen to pay the rents from June, 
1976 to June 1977 and also for the sub- 
sequent period from July 1977, up to 
November 1977, and that in all, on the 
date of the application, arrears of 18 
months which came to Rs. 288 had re- 
mained unpaid. This application was 
opposed by the petitioner herein on the 
ground that he was not a tenant under 
the respondent and that he had not com- 
mitted wilful default in the payment of 


- rents from 1-6-1976 to 30-6-1977, An 


objection was also raised that application 
under Section 11 of the Act. taken out 
by the respondent is not maintainable in 
view of the denial of tenancy by the 
petitioner. On 3-8-1978, the Rent Con-~ 
troller passed an order on that applica- 
tion to the following effect :— 


“The respondent contends that he has 
not entered into tenancy agreement with 
the petitioner and the agreement was 
only with one Mrs, Shanmughavalli. Mrs. 
Shanmughavalli is said to be the wife of 
the petitioner and she is no more and 
this has been brought. out during the 
course of the enquiry and the same has 
not been challenged by the tenant, The 
respondent is admittedly a tenant in re- 
spect of the petition premises on a mon- 
thly rent of Rs, 16. The respondent does 
not dispute the fact that he had not paid 
rent from June 1976, onwards. The re- 
spondent cannot deny the petitioner is 
not the landlord as the petitioner is 
None else than the husband of the 
late landlady with whom he entered 
into tenancy agreement. As per Sec- 
tion 11 of the Act, the tenant is not en- 
titled to contest the application before 
the Rent Controller without paying the 
rent due in respect of the demised build- 
ing. The respondent cannot refuse to 
to pay the rent by newly contending 
that the tenancy agreement was with 
the landlady. The respondent is admit- 
tedly due rent for the period from June 
1976 at the rate of Rs. 16 p. m. The 
tenant should pay rent up to June, 1978, 
the date of petition i, e. period of 25 
months, The total rent due up to June 
1978, is 25x16 Rs. 400”. 

This amount of Rs, 400 found due from 
the petitioner up to June, 1978, was di- 
rected to be paid by the petitioner on or 
before 25-8-1978, failing which all fur- 
ther proceedings were directed to be 
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Stopped and an eviction order was also 
directed to follow. Admittedly, this 
amount was not paid as directed by the 
Rent Controller so that on 26-8-1979, 
the Rent Controller passed another order 
to the following effect :— 


“Amount not paid by the respondent, 
The respondent represents that he in- 
tends to prefer an appeal. I am satisfi- 
ed that the respondent has not complied 
With the conditional order. No sufficient 
cause is shown for non-payment. In the 
result, all further proceedings stopped 
2 the main H. R. C and eviction is order- 
ed”, 


Aggrieved by this, the petitioner prefer- 
red an appeal in H. R. A. No. 767 of 
1978, to the Appellate Authority (Second 
Judge, Court of Small Causes), Madras. 
The Appellate Authority held that the 
petitioner originally became a tenant 
under Mrs. Shanmughavalli, who was 
none other than the wife of the respon= 
dent herein and that after her death, 
the respondent herein succeeded to her 
interest as her heir and became the land- 
lord and was collecting the rent from 
the tenants in possession of the property 
and that the petitioner alone refused to 
pay the rent on some pretext or other, 
Adverting to the fact that Shanmugha- 
valli was the wife of the respondent which 
was not challenged and the fact that the 
petitioner had not paid the rents from 
June 1976 to June 1978, which was also 
not seriously disputed by the petitioner, 
the Appellate Authority concluded that 
the order directing the petitioner to 
deposit the rents was correct and that 
the failure of the petitioner to pay the 
arrears of rent on or before 25-8-1978, 
was not in any manner justified and 
therefore, the stoppage of all further 
proceedings and the passing of an order 
for eviction against the petitioner were 
quite in order. In view of these conclu-« 
sions, the order of the Rent Controller, 
was upheld and the appeal was dismiss- 
ed. It is the correctness of this order 
that is challenged in this civil revision 
petition. 


4. The learned counsel for the peti- 
tioner strenuously contends that having 
regard to the denial of the relationship 
of landlord and tenant between the peti- 
tioner and the respondent, the Rent Con- 
troller as well as the Appellate Authoris 
ty were not in order in stopping further 
proceedings and ordering the eviction of 
the petitioner for the non-payment of 
the rents as directed in the order in 
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M, P. No. 47 of 1978. In order to appre- 
ciate this contention, it is necessary to 
advert to the provisions of Section il 
of the Act which run thus:— 


“Il. Payment or deposit of rent dur- 
ing the pendency of proceedings for evi~ 
etion:— 

(1) No tenant against whom an ap- 
plication for eviction has been made by 
a landlord under Section 10 shall be en- 
titled to contest the application before 
the Controller under that section, or to 
prefer any appeal under Seclon 23 
against any order made by the Control- 
ler on the application, unless he has 
paid or pays to the landlord, or deposits 
with the Controller or the Appellate 
Authority, as the case may be all ar- 
rears of rent due in respect of the build- 
ing up to the date of payment or depo- 
sit, and continues to pay or to deposit 
any rent which may subsequently be- 
come due in respect of the building 
until the termination of the proceedings 
before the Controller or the Appellate 
Authority, as the case may be, 

(2) The deposit of rent under sub- 
section (1) shall be made within the time 
and in the manner prescribed. 

(3) Where there is any dispute as to 
the amount of rent to be paid or depo- 
sited under sub-section {1) the Control- 


ler or the Appellate Authority, as the, 


case may be, shall, on application made 
to him either by the tenant or by the 
landlord, and after making such en- 
quiry as he deems necessary, determine 
summarily the rent to be so paid or de- 
posited. 


(4) If any tenant fails to pay or to 
deposit the rent as aforesaid, the Con- 
troller or the Appellate Authority, as the 
case may be shall, unless the tenant 
shows sufficient cause to the contrary, 
stop all further proceedings and make 
an order directing the tenant to put the 
landlord in possession of the building; 


(5) The amount deposited under sub- 
section (1) may, subject to such condi- 
tions as may be prescribed, be with- 
drawn by the landlord on application 
made by him in that behalf to the Con- 
troller or the Appellate Authority, as 
the case may be”, 

5. The aforesaid provisions indicate 
that certain safeguards have been pro- 
vided in order to secure the arrears of 
rent as well as the future rents during 
the pendency of the proceedings before 
the Rent Controller as well as the Ap- 
pellate Authority. It is at once apparent 
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that the object of this provision is only 
to effectively prevent defaulters from 
continuing to remain in possession of the 
property taking umbrage under the 
pending proceedings without performing 
the obligations in the matter of payment 
of rents. If this is conceived to be the 
object of the provisions, then its very 
purpose can easily be defeated by mere- 
ly raising a plea to the effect that the 
relationship of landlord and tenant does 
not subsist between the parties. Even in 
a case where the true relationship be- 
tween the parties is that of a landlord 
and tenant and an application is filed 
under Section 11 of the Act, the tenani ` 
can circumvent the provisions of the Act 
by merely raising a plea that he is not 
a tenant. The question is, whether the 
mere raising of such a plea would in any 
manner prevent the Court from exercis- 
ing its jurisdiction under Section 11 of 
the Act. No doubt, in dealing with Sec- 
tion 7-A of the Madras Buildings (Lease 
and Rent Control) Act, 25 of 1949, Raja- 
gopalan, J. in Abdul Azeez Khan v. Ap- 
pachi Gounder, (1957) 2 Mad LJ 513, has 
held that these provisions can be invok- 
ed in cases where the tenancy is admitt- 
ed or the tenancy has already been ad- 
judicated upon and no longer in issue; 
but that where there is a dispute with 
reference to the tenancy, until it is esta- 
blished that a person is a tenant, he can- 
not be called upon to shoulder the bur- 
den himself under Section 7-A (1) of the 
Madras Buildings (Lease and Rent Con- 
trol) Act, 25 of 1949. 


To confine the applicability of Sec- 
tion 7-A comparable to Section 11 of the 
Act only to cases where there is an ad- 
mission of the tenancy or there is a 
prior adjudication as regards tenancy 
would not, in my opinion, serve the ob- 
ject with which Section 11 of the Act 
has been enacted. The section enables 
the tenant to discharge the burden of 
arrears of rent as well as the payment 
of future rent and at the same time, 
secures the same to the landlord so that 
the landlord is not put to the necessity 
of taking steps for the recovery of the 
same during the pendency of the pro- 
céedings. If the relationship of landlord 
and tenant is disputed and on that foot- 
ing an application under Section 11 of 
the Act is rejected, and ultimately in 
the course of the main proceedings it is 
found that the relationship is that of 
landlord and tenant and wilful default 
had been committed and the future 
rents had remained unpaid and mean- 
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while several years had rolled by, the 


legitimate claim of the landlord for rent 


might even become barred by time. In 
addition, the simple denial of the rela- 
tionship of landlord and tenant cannot 
oust the jurisdiction of the Rent Con- 
troller under the Act. If a person ‘in pos- 
session of the premises is not the tenant, 
then the landlord will not be entitled 
to initiate proceedings for an order of 
eviction against him, Disputed question 
of the relationship of landlord and 
tenant has also to be decided by the 
Rent Controller. If the Controller de~ 
cides that there is no such relationship, 
then the proceeding has to terminate 
without deciding the main question of 
eviction; but if, on the other hand, it is 
found that the relationship is that of 


landlord and tenant, the further pro-. 


ceedings have to go on. Therefore, a 


mere denial of the relationship cannot. 


oust the jurisdiction of the authorities 
under the Act. The Supreme Court in 


Om Prakash Gupta v, Dr. Rattan Singh ` 


(1963) 2 SCJ 475, had occasion to con- 
sider this question with reference to the 
_ provisions of Section 15 (7) of the Delhi 
Rent Control Act (LIX of 1958), compar-~ 
able to Section 11 (4) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
18 of 1960, as amended by Act 23 of 
1973. The argument in that case was 
that the authorities constituted under 
the Act had no jurisdiction to entertain 
the proceedings inasmuch as it was de- 
nied that there was any relationship of 
landlord and tenant between the parties 


and consequently, Section 15 (7) of the. 


“Delhi Rent Control Act, could not be 
applied in the absence of a finding that 
the appellant was a tenant in respect of 
the premises in question. In dealing with 
this question, Sinha, C.J., observed at 
page 477 thus— | 


"The most important question that 
arises’ for determination in this case is 
whether or not the Rent Control Auth- 
orities had jurisdiction in the matter in 
controversy in this case. Ordinarily it is 
for the Civil Courts to determine whe~ 
ther and, if so, what jural relationship 
exists between the litigating parties. But 
‘the Act has been enacted to provide for 
‘the control of rents and evictions of 


tenants, avowedly for their benefit and ~ 


protection. The Act postulates the rela- 
tionship of landlord and tenant, 


Act is directed to control some of the 
terms and incidents of that relationship. 


Hence, there is no express provision in 
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the Act empowering the Controller, or 
the- Tribunal, to determine whether or 
not there is a relationship of, landlord 
and tenant. In most cases such a gues- 
tion would not arise for determination 
by the authorities under the Act. A 
landlord must be very ill-advised to 
start proceedings under the Act, if there 
is no such relationship of landlord and 
tenant, If a person in possession of the 
premises is not a tenant, the owner of the 
premises would be entitled to institute 
a suit for ejectment in the Civil Courts, 
untrammelled by the provisions of the 
Act. It is only when he happens to be 
the tenant of premises in an urban area 
that the provisions of the Act are at- 
tracted. If a person moves a Controller 
for eviction of a person on the ground 
that he is a tenant who had, by his acts 
or omissions, made himself liable to be 
evicted on any one of the grounds of 
eviction, and if the tenant denies that 
the plaintiff is the landlord, the Control- 
ler has to decide the question whether - 
there was a relationship of landlord and 
tenant. If the Controlier decides that 
there is no such relationship the pro- 
ceeding has to be terminated, without 
deciding the main question in controver- 
sy, namely, the question of eviction. If 
on the other hand, the Controller comes 
to the opposite conclusion and holds 


, that the person seeking eviction was the - 


landlord and the person in possession - 
was the tenant the proceedings have to 
go on,” 


It is also further pointed out by the 
Supreme Court that proceedings analo- 
gous to that provided for under Sec, ll 
(4) of the Act (comparable to Sec 15 
(7) of the Delhi Rent Control Act) are 
primarily intended for the benefit of the 
tenant and the Controller is enjoined to 
make an order directing the tenant to 
pay the amount found due to the land- 
lord or to deposit the same and such an 
order for the benefit of the tenant can 
be passed only if a decision is arrived 
at that the person against whom the 
proceedings have been initiated is in the 
position of a tenant, It was also further 
pointed out by the Supreme Court that 
whenever an order for deposit of arrears ` 
of rent due is made by the Controller 
under Section 15 (1) and a default is 
committed and thereafter an order un= 
der Section 15 (7) is made striking out 
the defence, the Controllér must be 
deemed to have decided that the person 
who was directed to pay the amount 


_.was the tenant. .The course to be. adopted. 
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by a person disputing 


of landlord and tenant and the duty of 


'- the tribunals have been pointed out by 
the Supreme Court in the following 
terms at page 478 — 


“If the appellant took his stand upon 
the plea that he was not a tenant he 
should have simply denied the relation- 
ship and walked out of the proceedings. 
Instead of that, he took active steps to 
get the protection against eviction af- 
forded by the Act, by having an order 
passed by the Controller, giving him a 
locus poenitentiae by allowing further 
time to make the deposit of rent out- 
standing against him. The Controller, 
therefore, must be taken to have decid- 
ed that there was a relationship of land- 
lord and tenant between the parties, and 
secondly, that the tenant was entitled to 
the protection under the Act, It is true 
that the Act does not in terms authorise 
the authorities under the Act to deter- 
mine finally the question of the relation~ 
ship of landlord and tenant, The Act 
proceeds on the assumption that there ‘is 
such a relationship. If the relationship 
js denied, the authorities under the Act 
have to determine that question also, 
because a simple denial of the relation- 
ship cannot oust the jurisdiction of the 
tribunals under the Act. True, they are 
tribunals of limited jurisdiction, the 


scope of their power and authority be-. 


ing limited by the provisions of the Sta- 
tute, But a simple denial of the rela- 
tionship either by the alleged landlord 
or by the alleged tenant would not 
have the effect of ousting the jurisdic- 
tion of the authorities under the Act, be- 
cause the simplest thing in the world 
would be for the party interested to 
block the proceedings under the Act to 
deny the relationship of landlord 
and tenant. The tribunals under 
the Act being creatures of the 
Statute have limited jurisdiction and 
have to function within the four corners 
of the Statute creating them, But within 
the provisions of the Act, they are tri- 
bunals of exclusive jurisdiction and 
their orders are final and not Hable to 
be questioned in collateral proceedings 
like a separate suit or application in ex- 
ecution proceedings. In our opinion, 
therefore, there is no substance in the 
contention that as soon as the appellant 
denied the relationship of landlord and 
tenant, the jurisdiction of the authori- 
ties under the Act was completely oust- 


ed, Nor is there any justification in the 


contention that. the provisions of' sub- 
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section (7) of Section 15 of the Act had 
been erroneously applied: to the appel- 
lant, The orders under those provisions 
were for his benefit and he must be 
deemed to have invited the Controller 
to pass those orders in his favour, Other- 


‘wise, he should have walked out of the 


proceedings after intimating to the Con- 
troller that. he was not interested to 
contest the proceedings inasmuch as he 
was not a tenant, and that a third party 
was the tenant.” 


In view of the above decision of the 
Supreme Court, the contention of the 
petitioner based upon the decision in 
Abdul Azeez Khan v. Appachi Gounder, 
(1957) 2 Mad LJ 513, cannot be accepted 
as correct. Therefore, in dealing with an 
an application under Section 11 of the 
Act, where the relationship of landlord 
and tenant is admitted, no difficulty 
arises, But even in cases where such re- 
lationship is disputed, the Rent Control- 
ler has to adjudicate upon the relation- 
ship and pass appropriate orders but 
cannot throw out the application on the 
ground that there is a disputed relation- 
ship. Apart from the jurisdictional ob- 
jection referred to and dealt with al- 
ready, the learned counsel for the peti- 
tioner has not assailed the order of the 
Rent Controlier, under Section 11 (4) of 
the Act in any other manner, Neither 
the Rent Controller nor the Appellate 
Authority did act in an erroneous man- 
ner when they proceeded to determine 
the true relationship of the petitioner 
and the respondent in the course of 
M. P. No. 47 of 1978 under Section 11 
of the Act. Indeed, as stated earlier, it 
is the duty of the Rent Controller to 
decide this question before dealing with 
an application under Section 11 of the 
Act and precisely this had been done in 
the instant case and it has been held 
that originally, the wife of the respon- 
dent was the landlord of the petitioner 
and thus on her death, the respondent 
had succeeded to her interest and had 
become the landlord of the property. 
The relationship having been thus found, 
the order for deposit of the rents by the 
tenant was correctly passed and the cor- 
rectness of that order, as seen earlier, 
cannot be assailed merely on the ground 
that the relationship between the peti- 
tioner and the respondent is not that of 
tenant and landlord. It is not in dispute 
that the amount directed to be paid by 
the Rent Controller by his order dated 
3-8-1978 had not been deposited within 


‘the time ‘granted by the Rent Controller, ' 
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Consequently, the procedure adopted by 
the Rent Controller under Section 11 
(4) of the Act and the confirmation 
thereof by the Appellate Authority are 
unexceptionable, The orders of the 
authorities below are, therefore, perfect- 
ly correct and do not suffer from any 
illegality or impropriety. The Civil Re- 
vision Petition is, therefore, dismissed. 
No costs, 

Petition dismissed. 
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M. S. Sivakozhundu Mudaliar and 
others, Petitioners v. Amaravathi Fim- 
ance Corporation, Karur, Respondent. 

C. R. P. 2419 of 1978, D/- 7-3-1980. 

Tamil Nadu Debt Relief Act (40 of 
1978), S. 2 (1) — Term “Creditor” — 
Includes a registered partnership firm, 
{Civil P. C. (1908), O. 30, R. 1). 


The fact that a registered partnership 
firm could sue its debtors in its own 
mame by virtue of the provisions of 
Order 30, Rule 1, Civil P, C. is enough 
to make the firm a “Creditor” as much 
in law as in commerce, (Para 10) 

Even the term “creditor” in Section 2 
(7) of the Ordinance, which was replac- 
ed by the Act with retrospective effect, 
Tight from the date of commencement of 
the Ordinance, included a registered 
partnership, (Para 5) 
Cases Referred : Chronological Paras 
AIR 1948 PC 100: 1948 All LJ 214 7 


V. C. Palaniswami, for Petitioners; P. 
Chandrasekharan for C. Chinnaswami, 
for Respondent. 


ORDER :— A registertered partnership 
firm by name Amaravathi Finance Cor- 
poration, Karur, obtained a money 
decree, and proceeded to execute it 
against the judgment debtor, The latter 
then moved the execution court for stay 
of execution under Tamil Nadu Ordin- 
ance No. 5 of 1978, called the Tamil 
Nadu Debt Relief Ordinance, 1978. The 
execution court, however, rejected the 
application on the ground that the relief 
under the Ordinance was not available 
to a debtor whose creditor was a part- 
nership firm. The court said that while 
a partnership firm was not a person in 
the eye of the law, Ordinance No. 5 of 
1978 had defined a creditor only in 
terms of his being a person, 
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2. This conclusion is challenged in 
this civil revision petition filed by the 
judgment debtor. I uphold this conten- 
tion as well founded on more than one 
ground. 

3. Section 2 (1) of Ordinance No. 5 
of 1978 defines the term ‘creditor’ as 
under —~ 


"Creditor means a person from or in 
respect of whom the debtor has borrow- 
ed or incurred a debt and includes the 
heirs, legal representatives aNd assigns 
of such person”. 


4, The Court below concentrated on 
the expression ‘person’ occurring in the 
above definition, and observed that the 
decree-holder in this case cannot be 
brought within the definition of ‘cre- 
ditor’ since under the law of partner- 
ship, a firm is not a legal person. 


5. This view of the court below is, in 
my judgment, erroneous in law, for two 
reasons. The first reason can be found 
from another provision in this very 
Ordinance namely, Section 2 (7). This 
clause carries a definition of the term 
‘person’ for the purposes of the Ordin- 
ance. The definition reads as under — 


“*Person’ means an individual and in- 
cludes an undivided Hindu family a 
marumakattayam or aliyasanthana tar- 
wad or tavazhi, but does not include a 
body corporate, a charitable or religious 
institution or an incorporated company 
or association or any firm as defined in 
the Indian Partnership Act 1932 (Cent- 
ral Act IX of 1932)”, 


The court below obviously overlooked 
this pertinent interpretation clause in 
the Ordinance, and gave its decision in 
the teeth of the inclusive definition 
which treats a registered firm also as 
a person, 


6 Quite apart from the specific defi- 
nition of the expression ‘person’ in this 
very Ordinance, a definition of that ex- 
pression is to be found even in the 
General Clauses Act, The Central General 
Clauses Act (Act 10 of 1897) enacts that 
a ‘person’ shall include any company or 
association or body of individuals, whe- 
ther incorporated or not, In the Madras 
General Clauses Act (Act 1 of 1891) the 
expression is defined to include any 
company or association of individuals, 
whether incorporated or not. Hence, 
even on the pure theory of a firm being 
merely a collective name for a group 
of partners, it must be regarded as a 
person within the meaning of the Gene- 
ral Clauses Act since it answers the 
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description of an unincorporated associ- 
ation or body of individuals. 


7. The view expressed by the court 
as to the position of a partnership firm 
even under the Partnership Law is not 
quite correct. While lawyers are fond of 
saying that a firm is only a compen- 
dious way of referring to all the indi- 
viduals who are copartners, there is 
authority for the position that under the 
Indian Partnership Act, 1932, a partner- 
ship firm does possess a limited or quasi- 
legal personality of its own. It was so 
held in a Privy Council ruling reported 
in Bhagwanji Morarji Goculdas v. 
Alembic Chemical Works Co. Ltd., AIR 
1948 PC 100. The Privy Council added 
that in assigning a limited juristic per- 
sonality to the partnership firm, the 
Indian Law was more akin to. the Scot- 
tish Law than to the English law on the 
subject, 


The view expressed by the Privy 
Council is borne out by the very 
scheme of the Indian Partnership Act 
1932. Some of the detailed provisions of 
the Act would be quite inexplicable ex- 
cepting on the basis that a firm has 
some sort of a personality of its own. 
Sec, 32 of the Act, for instance, pro- 
vides for retirement of a partner, with- 
out a general dissolution of the firm. 
Section 31 provides for the introduction 
of a new partner, without putting an 
end to the existing firm. Section 37 pro- 
vides for continuance of the firm after 
the exit of a partner, being only liable 
to pay interest on share capital or a 
share of profits, as the case may be, to 
the outgoing partner or his estate. The 
provision under Section 59 of the Act 
for registration of firms is also meant 
to confer on the firm the juristic per- 
sonality of a suitor, That the intention 
of these provisions was to ‘concede somè 
degree of personality to the firm’ is very 
clear from the report of the Special 
Committee which preceded the enact- 
ment of the Indian Partnership Act 1932. 
The Committee observed that the 
amendments to the Partnership Law, as 
suggested by them, gave ‘greater em- 
phasis to the personality of the firm’ 
while adhering to the old established 
view that a firm is not a legal person. 
The Committee pointed out that English 
law itself had been forced, of late, to 
depart from the strict legal view of the 
firm when it spoke of changes in a firm, 
debts due to the firm, and the like, 
While analysing their draft amendments, 
the Committe made a distinction be- 
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tween the use of the word ‘partnership’ 
on the one hand, which signified a jural 
relationship in the abstract, and the use 
of the word ‘firm’ on the other, which 
signified the concrete entity which a 
firm in action was. 


8. While the substantive law of par- 
nership found in the provisions of the 
Partnership Act had conferred a limited 
personality on a firm, the procedural 
law emphasised it in a fuller measure. 
Order 30, Rule 1, C. P. Code entitled 
the firm as such to sue and be sued in 
its Own name, wherever a partnership 
relation was claimed to exist between 
two or more persons, The tendency of 
modern law, it would = seem, is 
more and more in the direc- 
tion of assigning to a firm a de- 
finite personality of its own, quite apart 
from that of every one of the firm’s in- 
dividual partners. This trend is discer- 
nible more especially in taxing statutes 
and in laws governing commercial trans- 
actions, In these events, therefore, it 
would be quite inaccurate to mouth the 
old world refrain that a firm as such 
is a Non-entity and is but a convenient 
terminology to lump the partners under 
a single appellation, 


9. There is yet another overwhelming 
consideration in this case for setting 
aside the order of the court below. At 
the time when the judgment-debtor ap- 
plied for stay and the court passed its 
order refusing to grant him relief, Tamil 
Nadu Ordinance No. 5 of 1978 had not 
yet been replaced by a legislative enact- 
ment. It has since been supplanted by 
Tamil Nadu Act 40 of 1978. In this Act, 
the expression ‘creditor’ is defined in 
the following terms-— 

‘Creditor’ includes his heirs, legal re- 
presentatives and assigns”. 


When the court below decided the case 
in the way it did, there was much argu- 
ment on the expression ‘person’. This is 
quite understandable because that court 
was construing the provisions of Ordin- 
ance No. 5 of 1978, and Section 2 (1) 
of the Ordinance had employed the ex- 
pression ‘person’ in the process of de- 
fining who a creditor was. In contrast, 
the definition of the same term ‘creditor’ 
in Act 40 of 1978, as extracted above, 
avoids referring to the creditor as a per- 
son, Hence, the discussion whether a 
firm is or is not a person would be quite 
an idle discussion under the Act. 


10. It may be observed that Tamil | 
Nadu Act 40 of 1978 replaced the Ord- 
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inance with retrospective effect, right 
from 15-7-1978, which was the date of 
commencement of the Ordinance. Hence, 
the ruling definition of a creditor even 
Jat the time when the court below hap- 
pened to consider it, did not involve an 
enquiry as to whether the creditor was 
a ‘person’ or not. In my judgment, it is 
enough that a partnership firm could 
sue its debtor in its own name, by vir- 
tue of the provisions of Order 30, Rule1, 
C. P. Code. That I think, is enough to 
make the firm a creditor, as much in 
law as in commerce. 

11. In view of the above considera- 
tions, the court below was in error in 
rejecting the judgment-debtor’s applica- 
tion for stay of execution. 

12, Ordinance No. 5 of 1978 as well 
as the Act which replaced it, both show 
that stay of execution can be refused to 
a judgment-debtor only if the decree- 
holder was in a position to prove that 
the debtor was assessed to income-tax, 
agricultural income-tax and the like, 
during the relevant year. In this case, 
the decree-holder firm did raise this plea, 
but led no evidence at the enquiry to 
establish it. The judgment-debtor is ac- 
cordingly entitled to an order of stay 
of execution proceedings as prayed for 
him by him, 

13. The order of the court below is 
set aside, There will be stay of the pro- 
ceedings in E. P, No. 66 of 1978. The 
stay will subsist until the court which 
passed the decree under execution, 
passes an order on any application that 
might be filed under Section 15 of the 
Tamil Nadu Act No. 40 of 1978. 

14. The civil revision petition is al- 
lowed on the terms aforesaid. There 
will, however, be no order as to costs. 

Revision allowed. 


AIR 1980 MADRAS 232 
RAMANUJAM, J. 
Govinda Iyer, Petitioner 
_and others, Respondents. 

C. M. P. No, 13306 of 1979, D/- 22-2- 
1980. . 

(A) Civil P. C. (1908), S. 107, O. 23, 
R. 1A — Transposition of respondent as 
appellant — Permissible, l 

By virtue of Section 107 the Court 
can transpose a respondent as appellant 


v. Kumar 


under Order 23, Rule 1A when the ap- 


pellant seeks to withdraw or abandon 
the appeal. 


GX/GX/C905/80/SNV_ ` E 





Govinda Iyer v, Kumar 


(Para 5). 


A. I. R.. 


(B) Civil P. C. (1908), S. 107, O. 23, 
R. 1A — Transposition of respondent as 


appellant — Scope of appeal likely to 
n oo — Transposition not permis- 
sible. 


Where there was likelihood of the 
scope of appeal being widened the Court 
would be reluctant to transpose a re- 
Spondent as an appellant, Similarly, the 
appellate Court will not exercise its 
power of transposition and will not al- 
low a respondent to be transposed to 
the category of an appellant, where the 
result of such transposition is likely to 
be that new grounds not common to the 
appellants already on the record may 
have to be determined for disposing of 
the appeal. AIR 1949 Pat 309, Rel, on. 

(Para 7) 


(C) Civil P. C. (1908), O. 23, R. 1A — 
Transposition allowed in appeal after 
expiry of limitation for filing appeal — 
Appeal does not become time-barred 
vis-a-vis transposed respondent — S, 21, 
Limitation Act not attracted. (Limitation 
Act (1963), S. 21). 

Where a respondent was allowed to be 
transposed as an appellant, the appeal 


_which had already been filed could not 


be taken to have been filed by the 
transposed party on the date of trans- 
position and, hence, could not be said to 
be time-barred so far as the transposed 
respondent was concerned. The date of 
filing could be only ome and the appeal 
would not have two different dates of 
filing; one relating to the original ap- 
pellant and the other relating to the 
transposed appellant. Section 21 of the 
Limitation Act was not attracted. AIR 


1949 Pat 309, Rel. on, (Para 6) 
Cases Referred : Chronological Paras. 
AIR 1949 Pat 309 6, T 


R. Krishnamurthi, for Petitioner; O. 
V. Baluswami, Umapathi for Raj and Raj 
and K. Sarvabhauman, for Respondents. 

ORDER :— This petition has been fil- 
ed by the 8th respondent in the appeal’ 
to transpose him as the 3rd appellant 
in the second appeal. 

2. Plaintiffs 3 and 4 in O. S, 545 of 
1966 on the file of the District Munsif,' 
Salem, are the appellants in the second’ 
appeal. The father of the appellants 
herein as the sole plaintiff filed the suit 
for partition and separate possession of’ 
his one-third share in the suit proper-' 


ties, His case was that his grandfather 


Rajulier and his wife Kasturi Bai Am- 
mal had executed a settlement deed Ex., 
B1 dated 1-3-1937, that as per that set~’ 


_tlement, he is entitled to a third: share’ 


1980 
in the suit properties, that Rajulier and 


his wife had executed another -settle-- 


ment deed, Ex. B11, dated 12-5-1944 giv- 
ing the suit properties not only to the 
sons of the first wife of his father, 
Krishna Iyer, but also to the children of 
his second wife, the first defendant that 
Rajulier and -his wife had no power to 
alter the provisions made in the earlier 
settlement deed, Ex. B1 dated 1-3-1937, 
and that, therefore, the plaintiff is en- 
titled to seek partition on the basis of 
the settlement deed dated 1-3-1937 ig- 
noring the later settlement deed dated 
12-5-1944. The suit was resisted mainly 
by the second wife and her children 
who are defendants 2 to 7, their con- 
tention being that the original settlement 
deed dated 1-3-1937 was not given effect 
to, that the only settlement which was 
acted upon by the parties was only the 
settlement deed, Ex, Bll, dated 12-5- 
1944, that as per the said settlement 
deed, specific properties have been al- 
lotted to each of the defendants and the 
plaintiff, and that all the parties having 
acted upon and taken possession of the 
properties as per the later settlement 
deed dated 12-5-1944, the suit filed by 
the plaintiff for partition, on the basis 
of the original settlement deed dated 
1-3-1937, is not maintainable. They also 
contended that the specific properties al- 
lotted to them under the settlement 
deed dated 12-5-1944, having been ex- 
clusively enjoyed by them ever since 
that date, they should be taken to have 
acquired title by adverse possession if 
the settlement deed Ex. Bll is taken to 
be invalid. 


3. Pending the suit, the original 
plaintiff Gopal, died and his wife was, 
therefore, impleaded as second plaintiff 
and her children as plaintiffs 3 and 4. 
The trial court held that Rajulier and 
his wife, who had executed the settle- 
ment deed Ex, Bi dated 1-3-1937, had 
no power to revoke the same and exe- 
cute a fresh settlement deed, as they 
have done under Ex.. B1} dated 12-5- 
1944, and that, therefore, the later set- 
flement deed, Ex. B11 cannot be taken 
fo be valid. But having regard to the 
fact that defendants 2 to 7 have enjoy- 
ed specific properties allotted to them 
under the later settlement deed dated 
12-5-1944, exclusively and in assertion 
of their own right, it held that they 
should be taken to be in adverse posses- 
sion of those properties since 1944, that 
the suit in this case having been. filed 


in .1966 long, after: the plaintiff attained. 
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91 years of age, the suit should be taken. : 
to be barred by time as against defen-'' 
dants 2 to 7, since defendants 8 and 9 : 


. did not contest the suit, a preliminary 
. decree was passed against them for par- 


tition and separate possession of the 
plaintiff's one-third share in respect of 
the properties allotted to the children of 
the first wife Ananthammal. Aggrieved 
against the dismissal of the suit as 
against defendants 2 to 7, plaintiffs 2 to 
4, the legal representatives of the ori- 
ginal plaintiff, filed an appeal. That ap- 
peal also was dismissed by the lower ap- 
pellate court holding that defendants 2 
to 7 have acquired title by adverse pos- 
session as they have been in exclusive 
possession of the properties in assertion 
of their own right from 12-5-1944 the 
date of the last settlement deed Ex. B11 
executed by Rajulier and his wife. 
Plaintiffs 3 and 4 have filed the pre- 
sent second appeal questioning the con- 
current findings of both the courts be- 
low that defendants 2 to 7 have per- 
fected title to the suit properties by ad- 
verse possession and, therefore, the plain- 
tiffs’ suit for partition and separate pos- 
session on the basis of the settlement 
deed dated 1-3-1937, is barred by time. 
Pending the appeal, the first appellant 
has attained majority and at his instance 
he has also been appointed as next 
friend and guardian of his sister, the 
second appellant, 


4. The learned counsel appearing for 
the first appellant represents that the 
appellants are not keen in prosecuting 
the appeal and, therefore, the appeal 
may be dismissed as not pressed. Some- 
how, coming to know of the attitude of 
the first appellant, the 8th respondent 
in the appeal has filed C. M. P. 13306 
of 1979 to transpose him as the 3rd ap- 
pellant in the second appeal. This peti-. 
tion for transposition filed by the 8th 
respondent is opposed by respondents 2 
to 7, who are defendants 2 to 7 in the 
suit as also the appellants, 


5. According to the learned counsel 
for the 8th respondent, since he support~ 
ed the case of the plaintiffs in the suit 
and as he is also entitled to a third 
share in the suit properties and now that 
the appeal is being abandoned by the 
appellants, it is just and necessary that 
he is transposed as the third appellant. 
It is pointed out by the learned coun- 


‘sel that the-court has got ample powers 


to transpose a respondent as appellant 


‘under Order 23, Rule 1A, C; P, C., when- 
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ever the appellant withdraws or aban- 
dons an appeal. Though the learned 
counsel for the respondents 2 to 7 con- 
tended that Order 23, Rule 1A, C. P.C. 
will apply only to a suit and not to a 
second papeal, as in this case, I am of 
the view that in view of Section 107 of 
the Code, the procedural provisions ap- 
plicable to suits can also be applied to 
appeals or second appeals as far as it is 
practicable, We have to, therefore, pro- 
ceed on the basis that the court has got 
power to transpose a respondent as ap- 
pellant when the appellant seeks to 
withdraw or abandons the appeal in 
suitable cases, 


Govinda Iyer 


6. The learned counsel for respon- 
dents 2 to 7 then contends that if the 
8th respondent is transposed as an ap- 
pellant, the appeal, so far as he is con- 
cerned, should be taken to have been 
filed only on the date of the trans- 
position and on that basis the appeal, 
as far as he is concerned, should be 
taken to be barred by time as the trans- 
position has been made more than 90 
days provided for filing an appeal 
against the judgment of the lower ap- 
pellate court. It is also pointed out by 
the learned counsel that though the 8th 
respondent took part in the suit, he did 
not file an appeal against the decree 
passed in the suit, that he did not also 
file a second appeal against the dismis- 
sal of the appeal filed by the plaintiffs 
by the lower appellate court, that in 
those circumstances the 8th respondent 
cannot be taken to be a person aggriev- 
ed against the judgment of the courts 
below and that if really he sails with 
the plaintiffs and seeks to get his al- 
leged one-third share along with the 
plaintiffs in the suit, he should have 
challenged the decisions of both the 
courts below by filing appeals at the 
appropriate time. He having failed to do 
so, cannot now take advantage of the 
pendency of this appeal filed by the 
plaintiffs. On the issue as to whether 
the question of limitation will arise if 
the 8th respondent is transposed as the 
3rd appellant, the learned counsel for 
the 8th respondent states that Sec. 22 
of the Limitation Act 1908 will apply 
only to suits and not to appeals and, 
therefore, the appeal cannot be taken to 
have been filed on the date of trans- 
position. In support of that stand 
learned counsel refers to the decision 
reported in Bhubneshwar Prasad v. 
Sidheswar, AIR 1949 Pat 309. In that 
case, it has been held that as Section 22 
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of the Limitation Act 1908 will not ap- 
ply to appeals, if a respondent is trans- 
posed as an appellant, the appeal, which 
has already been filed, cannot be taken 
to have been filed by the transposed 
party on the date of transposition, that 
the date of filing the appeal is only one 
and the appeal will not have two dif- 
ferent dates of filing, one relating to 
the original appellant and the other re- 
lating to the transposed appellant. I am 
in entire agreement. with the view ex- 
pressed in the above decision about the 


applicability of the provisions of Sec-} 


tion 22 of the Limitation Act, 1908, to 
the transposition of a respondent as ap- 
pellant in an appeal. Therefore, no ques- 
tion of limitation will arise if the 8th 
respondent is transposed as the 3rd ap- 
pellant in the second appeal. 


7. However, by transposing the 8th 
respondent as the 3rd appellant in the 
second appeal, the scope of the appeal 
will definitely be widened. If the 8th 
respondent is transposed as an appel- 
lant, one of the questions that will 


straightway arise for consideration of . 


the court is whether he is estopped from 
questioning the validity of the later set- 
tlement deed dated 12-5-1944, by virtue 
of his conduct in accepting that settle- 
ment and dealing with the properties 
given thereunder by way of mortgage 
etc. As a matter of fact, a mortgage deed 
executed by the 8th respondent has been 
marked as Ex. B12 and in that docu- 
ment the 8th respondent has specifically 
stated that he had got the property on 
the basis of the settlement deed dated 
12-5-1944, Having regard to the position 
that the 8th respondent has taken ad- 
vantage of the settlement deed dated 
12-5-1944, without questioning the vali- 
dity of the same, and has been dealing 
with the properties all these years, the 
other respondents are entitled to con- 
tend that he is estopped from question- 
ing the validity of the subsequent settle- 
ment deed, Thus, by transposing the 8th 
respondent as an appellant, the scope of 
the appeal will be widened. The court 
will be reluctant to transpose a respon- 
dent as am appellant in such cases 


where there is likelihood of the scope] 


of the appeal being widened. As a mat- 
ter of fact, in the decision reported in 
Bhubneshwar Prasad v. Sidheswar, AIR 
1949 Pat 309, already referred to, the 
Division Bench specifically points out 
that the appellate court will not exer- 


cise its power of transposition and will) 
not allow a respondent to be tralispos-i 


Mi 
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ed to the category of an appellant where 
the result of such transposition is like- 
iy to be that new grounds, not common 
to the appellants already on the record, 
may have to be determined for dispos- 
ing of the appeal. Further, there is al- 
ready a ‘decree against the 8th respon- 
dent in the suit and he cannot be treat- 
ed as an appellant along with the 
plaintiffs who are decree-holders, on the 
facts and circumstances of this case, the 
court will not be justified in transposing 
the 8th respondent to the position of an 
appellant which will have the effect of 
widening the scope of the appeal. In 
this view, I dismiss this petition for 
transposing the 8th respondent as the 


third appellant. 
Petition dismissed. 
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RATNAM, J. 
Abdul Sathar, Petitioner v. A. Nawab, 
Respondent, 
C. R. P, No. 2690 of 1978, D/- 19-2- 
1980. 


Partition Act (1893), Section 4 — Ap- 
plication under — Shall be filed before 
passing of final decree in suit for parti- 
tion, (1970) 74 Cal WN 871 and AIR 1973 
Pat 142, Dissented from, 


B, a stranger to an undivided family 
filed a suit for partition on acquiring 
title to a share in the dwelling house 
‘belonging to the family. A decree was 
passed in favour of B. The decree re- 
mained unassailed for a long time and 
thereafter, a member of family who had 
a share.in the house filed an application 
under Section 4 for purchase of the 
share allotted to B under the decree, 

Held that the application was not 
maintainable being filed -after passing of a 
final decree. In such a case, on the 
passing of the final decree and the allot- 
ment of the properties to the respective 
parties thereunder, court really becomes 
functus officio and does not retain in 
itself any further control over the pro- 
ceedings. In such a context therefore, 
after the passing of a final decree as 
such, the court cannot act under Sec. 4 
of the Partition Act and proceed to re- 
write the final decree as it were. However, 
cases wherein an appeal has been pre- 
ferred against the final decree stand on 
-a different footing. Having been appeal- 
ed against, the final decree proceedings 
‘Should be deemed to be pending and 
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that precisely is the reason for Sec- 
tion 4 being permitted to be invoked 
even at the appellate stage in some 
cases, Further, the circumstance that a 
particular person had not resorted to 
secure possession of the property allot- 
ted to him under a final decree in a par- 
tition really does not touch upon the 
question of the applicability of Sec. 4. 
The object of Section 4 is to put an end 
to the title of the transferee to the share 
of the property purchased, from the 
other members of the family and make 
it available to them and therefore, in 
that context, the question of defeating 
the title of the purchaser by resort to 
Section 4 assumes importance rather than 
the question of possession of the pro- 
perty. Therefore, non-obtaining of pos- 
session of the properties allotted under 
the final decree cannot be ‘pressed into 
Service to claim the benefit of the ap- 
plication of Section 4 of the Act. (1970) 
74 Cal WN 871 and AIR 1973 Pat 142, 
Dissented from; AIR 1968 Cal 380, Foll. 

(Paras 2, 4) 
Cases Referred : Chronological Paras 


AIR 1973 Pat 142 
(1970) 74 Cal WN 871 
ATR 1968 Cal 380 3, 
AIR 1955 NUC (All) 4450 
AIR 1941 Pat 4 
(1908) 7 Cal LJ 98 

V. Natarajan and Nicholas, for Peti- 
tioner; N, Varadarajan, for Respondent. 

ORDER :— The defendant in O. S, 
No. 439 of 1967, Sub-Court, Coimbatore, 
is the petitioner in this civil revision 
petition. That suit was instituted by the 
respondent herein for partition and sepa- 
rate possession of his 66/80 share in re- 
spect of a house. The petitioner, his 
mother, his two brothers and four sisters 
were the owners of that property and 
all of them, excepting the petitioner, 
executed sales of their shares in the 
house in favour of the respondent here- 
in, who was stranger to the family. Pur- 
suant to such sales and claiming that 
the respondent was in joint possession of 
the house, along with the petitioner, the 
suit for partition, referred to earlier, 
was instituted by the respondent herein 
on 5-9-1967. On 16-12-1968, the parties 
put into court a joint memo to the effect 
that a preliminary decree for partition 
may be passed; but the question of past 
and future mesne profits may be rele- 
gated to the final decree proceedings. In 
accordance with that, the learned Sub- 
ordinate Judge, Coimbatore, passed a 
preliminary decree as under; 
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“(1) That the plaint mentioned pro- 


iperties more fully described hereunder. 


-be divided into 80 equal shares and the 
‘plaintiff be allotted 66 such. shares and 
the possession of the same be delivered 
to the plaintiff and 


(2) that question of past and future 
mesne profits be relegated to final decree 
proceedings and that each parties do 
bear his own costs”, | 
Pursuant to the preliminary decree, a 
Commissioner was appointed and he had 
submitted a report and in accordance 
therewith, lots were cast and a final 
decree was also passed on 23-12-1969, 
Nearly eight years thereafter on 22-11- 
1977, the petitioner filed on application 
purporting to be under Section 4 of the 
Partition Act, 
share of the respondent may be valued 
and directed to be sold to the petitioner, 
That application was opposed by the 
respondent herein on the ground that 
inasmuch as the final decree in the suit 
had been passed and an allotment of 
properties had also been made, the ap- 
plication under S. 4 of the Partition Act 
would not lie. The learned Subordinate 
Judge sustained this objection of the re- 
_spondent and held that the petition filed 
by the petitioner herein under Sec, 4 of 
the Partition Act is not maintainable and 
dismissed the same, 


2. In this civil revision petition, 
learned counsel for the petitioner con- 
tends that an application under Section 4 
of the Partition Act can be filed at any 
time, even after the passing of the final 
decree, but before possession of the pro- 
perties allotted thereunder is taken. On 
the other hand the learned counsel for 
the respondent contends that the pass- 
ing of a final decree in a partition suit 
puts an end to the lis before the court 
and the title of the parties to whom the 
properties have been allotted thereunder 
becomes indefeasible and therefore, no 
application would lie after the passing 
of the final decree in the suit. Before 
proceeding to consider these rival con- 
tentions, the relavant statutory provi- 
sion viz., Section 4 of the Partition Act 
may be noticed. That section runs as 
under : 


"4 (1). Where a share of a dwelling- 


-house belonging to an undivided family 


has been transferred to a person who is 
not a member of such family and such 
‘transferee sues for partition, the Court 
‘shall, if any member of the family being 


‘a. Shareholder shall -undertake to- buy... 


---Abdul Sathar v, A. Nawab 


1893, praying that the 
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the share of such transferee, make. a 
valuation of such share in such manner 


-as it thinks fit and direct the sale of 


such share to such shareholder, and may 
give all necessary and proper directions 
in that behalf. 


(2) If in any case described in sub-sec- 
tion (1) two or more members of the 
family being such shareholders severally 
undertake to buy such share, the Court 
shall follow the procedure prescribed by 
sub-section (2) of the last foregoing sec- 


‘tion’’, 


Before an application under Section 4 
can be successfully maintained, the fol- 
lowing conditions must be satisfied: (1) 
the suit must relate to the dwelling- 


house of an undivided family; (2) a share 


in such a dwelling-house must have been 
transferred in favour of a stranger to 
the family; (3) that stranger must have 
sued for partition and (4) any member 
of the family, being a shareholder, 
should have claimed or undertaken to 
buy the share of such transferee, If the 
above conditions are satisfied, then the 
Court shall make a direction for the 
valuation of such share and direct the 
Sale of such share to such shareholder 
and give other necessary directions in 
this regard. Sub-section (2) of Section 4- 
is not really material, for purposes of 
the present controversy. Section. 4- 
which provides for the purchase of the 


share of the transferee by a member or 


members of the transferor’s family comes 
into play only on the institution of a 
suit for partition. Indeed, there is no 
indication as such, in the words of the 
section, as to when the application under 
Section 4 can be successfully mdintained. 
Even so, a provision as is found in Sec- 
tion 4 cannot be so interpreted as to do 
away with rights, which have become 
confirmed and final under a decree of 
court, If, an application under Sec- 
tion can be permitted to be maintained 
at any point of time, irrespective of the 
attainment of finality of rights of parties 
to the property dealt with and allotted 
under the decree, then, it would mean 
that Sec. 4 is in the nature of an enabl- 
ing provision which permits going be- 
hind a final and ultimately, undoing it. 
That the right under Section 4 comes 
into existence and can be exercised only 
on the institution of a suit for partition 
is clear and therefore, before the court 
can proceed to act under Section 4 with 
reference to any particular property, itl 


is obvious that the court must havefs 
seisin: over the subject matter. of thei. 


~f; 
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suit as well as the share of the party 
against whom the application is filed. Only 


in that case, the court can direct the. 


sale of a share in favour of a member of 
the undivided family. Im a case where 
the final decree is passed as in the in- 
stant case and had remained unassailed 
in any manner for nearly 8 years, it is 
doubtful whether the court can be said 
to have retained its seisin over the lis in 
order to enable the party to invoke Sec- 
tion 4 on the basis of which the relief 
could be afforded. Normally, a suit for 
partition is deemed to be pending till the 
passing of the final decree by which 
specific and definite items of properties 
are allotted to the respective parties or 
specific portions of a property are allott- 
ed to the parties. In such a case, on the 
passing of the final decree and the allot- 
ment of the properties to the respective 
parties thereunder, the court really be- 
comes functus officio and does not retain 
in itself any further control over the pro- 
ceeding. In such a context therefore, 
after the passing of a final decree as 
such, the court cannot act wunder Sec- 
tion 4 of the Partition Act and proceed 
to re-write the final decree as it were. 
Undoubtedly, cases wherein an appeal 
has been preferred against the final 
decree stand on a different footing. Hav- 
ing been appealed against, the final 
decree proceedings should be deemed to 
be pending and that precisely is the 
reason for Section 4 being permitted to 
be invoked even at the appellate stage 
in some cases. Apart from such cases, 
where a final decree had been passed by 
the trial court, it appears that there is 
no question thereafter of an application 
being entertained under Section 4 of the 
Partition Act to nullify the final decree 
which had become final several years 
back, It. is also necessary to bear in 
mind the difference between cases where 
title to the property had become inde- 
feasible and cases where possession of 
the properties so allotted under the final 
decree are sought to be taken. The 
object of Section 4 is to put an end to 
the title of the transferee to the share 
of the property purchased from the other 
members of the family and make it 
available to them and therefore, in that 
context, the question of defeating the 
title of the purchaser by resort to S. 4 
assumes importance rather than the 
question of possession of the property. 
It must also be stated that on the allot- 
ment of properties under a final decree, 


the title of the person to whom that pro- 
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Not touch upon the question of the ap- 
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perty is allotted becomes  indefeasible. 
Thereafter, it is up to such a person f 
secure possession of the property so al- 
lotted to him by resorting. to execution 
proceedings in relation to that property. 
The circumstance that particular per-}- 
son had not resorted to secure posses- 
sion of the property allotted to him under 
a final decree in a partition really does 






Plicability of Section 4 which, as stated 
already, has an impact on the question 
of title to the property and indeed ex- 
tinguishes by the operation of that sec- 
tion the title of the person so entitled to 
a share. Therefore, non-obtaining of 
possession of the properties allotted under 
the final decree cannot be pressed into 
service to claim the benefit of the ap- 
plication of Section 4 of the Partition 
Act. It is open to a person to whom the 
property has been allotted under a 
final decree either to resort to execution 


- for purposes of obtaining delivery or not. 


In some cases, it might even be that 
there is a surrender of the property 
without resort to execution. Therefore, 
it cannot be said that in all cases where 
the final decree had not been executed 
and passession taken, Section 4 of the 
Act can be given effect to. Prima facie, 
these considerations impel me to hold 
that the application filed by the peti- 
tioner eight years after the passing of 
the final decree is certainly not main- 
tainable. 


3.. However,: the learned counsel for 
the petitioner as well as the respondent 
have invited my attention to certain de- 
cided cases of other Courts in this re- 
gard. The learned counsel for the peti- 
tioner relied upon the decision in Satya 
Narayan Chakravarty v, Biswanath Paul, 
((1970) 74 CWN 871). In that case a 
final decree was drawn up on 4-9-1957, 
and defendant in that suit, an undivided 
member of the family and a shareholder, 
filed an application under Section 4 of 
the Partition Act on 6-3-1958, when the 
decree was pending execution. In con- 
sidering the question of the maintain- 
ability of that application, the court took 
into account the Scheme of the Act which 
according to the court, was to prevent 
the introduction of a foreign element 
into the group of family members and 


_to maintain homogeneity in respect of 


the entire family and held that before 
possession of the allotted property is deli- 


vered pursuant to the final decree, an ap~ 
: plication under. S. 4- is maintainable, As. 
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pointed out already, the scope and effect 
of Section 4 is to do away with the title 
of the stranger purchaser and the ques- 
tion therefore of his taking possession or 
not is not germane. It may also be 
pointed out that the title of the stranger 
purchaser does not become complete 
or effective only on his taking possession 
of the property. Equally, it must be re- 
membered that if the application under 
Section 4 of the Partition Act can be 
maintained after the final decree, it will 
have the effect of compelling the pur- 
chaser of the undivided share to accept 
money equivalent in lieu of the share of 
the property in specie, which would be 
directly opposed to the terms of the 
final decree as such, which has not in 
any manner been either modified or al- 
tered by any procedure known to law. 
In addition, the view taken in this deci- 
sion runs counter to the expression of 
opinion in Birendra Nath v. Snehalata 
Devi (AIR 1968 Cal 380) to which atten- 
tion apparently had not been drawn. 
Therefore, it is not possible to accept the 
reasoning in the decision referred to by 
the learned counsel for the petitioner. 
To similar effect is the judgment in 
Harendra Nath Mukharjee v. Shyam 
Sunder Kuer (AIR 1973 Pat 142). In 
that case also, the application under Sec- 
tion 4 was made in the course of. the 
execution proceedings before the execut- 
ing court and the court had applied the 
principles in the decision in Satya Nara- 
yan Chakravarty v, Bishwanath Paul 
{74 CWN 871) referred to above. The 
reasons for not accepting that view as 
correct have already been indicated and 
the same would hold good in respect of 
this decision as well. On the other hand 
in Sheodhar Prasad Singh v. Kishun 
Prasad Singh (AIR 1941 Pat 4), Dhavle, 
J., has held that an application under 
Section 4 of the Partition Act may be 
made at the appellate stage or at any 
stage before the final decree. 


In Mst. Mohmadi Begum v. Mohd. Nabi 
Hadi (AIR 1955 NUC (All) 4450), a Di- 
vision Bench of the Allahabad High Court 
in dealing with the question whether 
the benefit of an application under Sec- 
tion 4 of the Partition Act can be availed 
of during the course of execution pro- 
ceedings after the final decree for parti- 
tion, held that the executing court must 
execute the decree as it is found and 
cannot go behind the same and that any 
contention that the execution court can 
meddle with the decree must have clear 
support of the statute. It was further 
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held that Section 4 of the Partition Act 
does not say that the executing court | 
can undo the partition decree and in 
place of a partition decree, substitute a 
decree for money equivalent of the parti- 
tioned share. The Court also further 
pointed out that S. 4 contemplates that 
such an offer should be made at such a 
stage that the court should have noth- 
ing to do with the partition of the share 
at all and therefore, the benefit of Sec- 
tion 4 could not be given during the ex- 
€cution proceedings after a final decree 
for partition was passed. 


4, In Birendra Nath v. Snehalata Devi 
(AIR 1968 Cal 380), referred to earlier a 
Division Bench of the Calcutta High 
Court equated the right to resort to an 
application under Section 4 of the Parti- 
tion Act to a right of pre-emption. Con= 
struing the section, the-Court held that 
on its wording, the right subsists so long 
as the suit has not been concluded 
or terminated by an effective final decree 
for partition. In this view, it was held 
that an application made at a time when 
an appeal against a final decree is pend- 
ing cannot be held to be not maintain- 
able. The learned counsel for the respon- 
dent brought to my notice the judg- 
ment reported in Kali Kumar Mukerji 
v. Brahamananda Mukherji, (1908) 7 Cal 
LJ 98. Though it is stated in the head 
note that it is only when the suit is for 
partition, that a member of the joint 
family may buy out the plaintiff under 
Sec. 4 of the Partition Act and that he 
is not entitled to do so when the suit 
has been decreed and the decree for 
possession is being executed, a perusal 
of the report shows that the judgment 
proceeded on the footing that the case 
does not fall within Sec. 4 of the Parti- 
tion Act at all. This case, therefore, does 
not in any manner establish the stand 
taken by the learned counsel for the 
respondent. On a consideration of the 
language employed in Section 4 of the 
Partition Act and its requirements and 
its scope and object, it is manifest that 
any application under Section 4 should 
be filed before the final decree in a parti- 
tion suit is passed and not later. In this 
view, the order of the court below is per- 
fectly correct and cannot be assailed in 
any manner. This civil revision peti- 
tion fails and is dismissed. No costs. 


~ Petition dismissed, 


Pi 


‘` is the daughter of one Ellammal, 
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Sampoornammal, Appellant v. Rajen- 
dran and another, Respondents, 

S. A. No. 1318 of 1976, D/- 8-11-1979, 

Hindu Law — Gift — Settlement of 
small portion of joint family property on 
sister — Valid — Gift challenged as not 
acted upon — Burden is on him who sets 
up the challenge, (Evidence Act (1872), 
Sections 101 to 104). 

It is competent to Karta to mak- 
ing a gift of small portion of 
joint family property in favour of 
his helpless sister in discharge of 
moral obligation of his father. In 
such a case, when the gift is challeng- 
ed on the ground that it was not acted 
upon, the burden is on the person who 
challenges the gift on such ground and 
not on the donee. AIR 1964 SC 510 and 
AIR 1954 Mad 307, Rel. on. 

(Paras 8 and 9) 

Where the son challenging a gift made 
by his father in favour of his (father's) 
sister on the ground that it was not acted 
upon, did not examine his father, the 
most competent witness, to show that 
the gift was not acted upon, it could not 
be said that the gift was not acted upon. 

(Para 9) 
Cases Referred: Chronological Paras 
1979 Tax LR 94:1978 TN LJ 447 vie 


AIR 1976 SC 634 at 
AIR 1964 SC 510 5, 6, 7, 8 
AIR 1954 Mad 307: (1953) 2 Mad LJ 459 

5, 7 
1912 Mad WN 89 7, 8 


P, C. Varadarajan, for Appellant; Kri- 
shnan, for Respondents, 

JUDGMENT :-—— The first defendant is 
the appellant and the appeal is directed 
against the concurrent judgments of the 
courts below. For the sake of conveni- 
ence, the parties will be referred to in 
the order of their array in the suit. 


2. The plaintiff is the son of the se- 
cond defendant while the first defendant 
a de- 
ceased sister of the second defendant. 
Ellammal lost her husband at an young 
age and had come over to the second 
defendant’s house with her daughter the 
first defendant who was then a minor, 
Taking into consideration the widow- 
hood of his sister and her obligation to 
bring up her minor daughter, the second 
defendant settled 69 cents of land on her 
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on 29-3-1954, under a registered settle- 
ment deed, a registration copy of which 
has been marked as Ex. A, 4. About two 
years thereafter, Ellammal died and the 
first defendant was brought up by the 
second defendant and given in marriage 
to one Venkatachala Naidu. The said 
extent of 60 cents forms part of 
S. No. 41/1 of an extent of 1.09 acres in 
Mazhanipakkam village. The plaintiff 
filed the suit, from out of which this 
second appeal has arisen, for declara- 


tion of his title to the 60 cents of land ` 


referred to above and for recovery of 
possession together with mesne profits. 
The case of the plaintiff was that the 
suit property was joint family property 
and therefore, the second defendant was 
not competent to settle the property on 
Ellammal by means of a gift deed, He 
also contended that, in any event, the 
settlement had not been acted upon. His 
further case was that the suit property 
was always in the possession of the joint 
family, but in September 1971, the first 
defendant had trespassed upon the pro- 
perty and secured possession unlawfully. 


3. The second defendant did not con- 
test the suit and allowed himself to be 
set ex parte. The first defendant alone 
contested the suit, and contended that 
the suit property had been validly gift- 
ed by the second defendant and the gift 
had been acted upon by, Ellammal as- 
suming possession of the property and 
retaining control over it till her death. 
The further contention was that after 
her mother’s death she had been is pos- 
session of the properfy and it was false 
to say that she had trespassed upon the 
property in September 1971, and wrest- 
ed possession of the property from the 
members of the joint family. 


4. The District Munsif-cum-Sub Divi- 
sional Judicial Magistrate of Cheyyar, 
who tried the suit, accepted the case of 
the plaintiff and held that the second 
defendant was not competent to make a 
gift of joint family property and further- 
more, the gift had also not been acted 
upon and, accordingly, decreed the suit. 
On the first defendant filing an appeal 
to the Subordinate Judge, Vellore, the 
learned appellate Judge has held that 
the second defendant was competent ta 
make a gift of the suit property tc his 
sister because it formed only a smal} 
portion of the entire properties of the 
joint family. However, as regards the 
other finding, viz., that the gift had not 
been acted upon, the Subordinate Judge 
has concurred with the trial Munsif and 


“the same mistake 


- favour of a sister and, 
had -not:-been proved thatthe property - 
: ' gifted formed only a small 


-a 
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‘on that score, he dismissed the appeal. 


Hence the present second appeal by the 
first defendant, 

5. Mr. P. C. Varadarajan, learned 
counsel for the appellant, urged that the 
trial court had wrongly cast the onus of 
proof on the first defendant and the 
Subordinate Judge too has committed 
though he had for- 
mulated the second question for deter- 
mination in the proper form. The two 
questions that have been formulated by 
the Subordinate Judge, for considera- 
tion in the appeal are as follows— 


1. Whether the second defendant was 
competent to make a gift of the suit 


property to his sister, the mother of the 


appellant? l 

2. Whether, in any event, the gift 
has not been acted upon and hence is 
not binding on the plaintiff? 
On the other hand, Mr. Krishnan, learn- 
ed counsel for the plaintiff, argued that 
the finding of the Subordinate Judge that 
the second defendant was competent to 
make a gift of the suit property is not 
in accordance with law and as such, the 
plaintiff, though a respondent in the ap- 
peal, is entitled to canvass the correct- 
ness of that finding in the appeal prefer- 
red by the first defendant. His further 
contention was that in any event, since 


both the courts below have concurrently - 


held that the gift deed has not been 
acted upon, this court should accept 
those findings and dismiss the appeal 
without going into the merits of the con- 
tentions of the first defendant. Having 
regard to the contentions of the parties, 
the two questions that arise for consi- 
deration in the second appeal are as fol- 
lows :— ; 

"I. Whether the gift of 60 cents of 
land belonging to the joint family by the 
second defendant to his sister, Ellammal, 
can be accepted in law as a valid gift 
and binding on.the plaintiff? 


2. Whether the gift had not been acted 
upon and, on that score, the first defen- 
dant is not entitled to rely on the settle- 
ment deed?” l 


Taking up the first question for consi- 
deration, the trial court has framed the 
issue wrongly and has cast the burden 
of proof on the first defendant. Be that 
as it may, the trial court has taken the 
view that since the gift. of . property 
was not in favour of .a daughter but in 
furthermore, it 


portion of 
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the total extent of property owned by 
the joint family, the second defendant 
did not have competence to execute the 
settlement deed. On the other hand; the 
Subordinate Judge has relied on Desh- 
mukh v. Mallappa (1964) 4 SCR 497: 
AIR 1964 SC 510, and Rathinasabapathy 
v. Saraswathi Ammal, (1953) 2 Mad LJ 
459:66 Mad LW _ 852: (AIR 1954 Mad 
307) and held that a gift of joint family 
property can be validly made in favour 
of not only a daughter, but also a sister 
and the only matter which required con- 
sideration for determining the validity 
of the gift was whether the extent of 
property gifted was a small portion of 
the joint family property or a large por- 
tion. Applying this test, the Subordi- 
nate Judge has held that the extent 
of 60 cents that was gifted to Ellammal 
was only a small portion of the joint 
family property and therefore, the gift 
was not vitiated in law. 


6. Mr, Krishnan, learned counsel for 
the plaintiff, strenuously argued that 
the view taken by the Subordinate Judge 
is not a correct one, According to him, 
a Hindu father can make a gift of a 
small extent of joint family property 
only if the donee was a daughter and 
not a sister as in the present case. Jn 
connection with this argument, the 
learned counsel referred to the following 
passage occurring in Deshmukh v. Mal- 
lappa, (1964) 4 SCR 497 at page 516; ATR 
1964 SC 510. 


"The legal position may be summaris- 
ed thus: The Hindu Law texts conferred 
a right upon a daughter or a sister, as 
the case may be, to have a share in the 
family property at the time of partition. 
That right was lost by efflux of ‘time. 
But it became crystallised into a moral 
obligation. The father or his represen- 
tative can make a valid gift, by way of 
reasonable provision for the mainte- 
nance of the daughter, regard being had 
to the financial and other relevant cir- 
cumstances of the family. By custom or 
by convenience, such gift are made at 
the time of marriage, but the right of - 
the father or his representative to make 
such a gift is not confined to the mar- 
riage occasion. It is a moral obligation 
and ‘it continues to subsist till it is dis- 
charged. Marriage is only a customary 
occasion for such a gift”. 

_ % Learned counsel also referred to a 
Bench decision of this court in Commr, 
of Income-tax, Madras. v, Shanmugha- 
sundaram. 1978 TNLJ 447: (1979, Tax 


LR 94) (TC No. 189/73, D/- 18-10-1977), 


1980 


where the ratio laid down in Deshmukh 
v, Mallappa, (1964) 4 SCR 497: (AIR 1964 
SC 510) has been followed. According te 
Mr. Krishnan, these decisions would 
show that though the Hindu Law texts 
had conferred a right upon a daughter or 
a sister to have a share in the family 
property at the time of partition, such 
right had been lost by efflux of time and 
now, the making of gift is only in the 
realm of moral obligation and such 
moral obligation has been recognised 
only in the case of gifts made in favour 
of daughters and not sisters. As a fur- 
ther argument, Mr, Krishnan stated that 
the restriction placed on a Hindu father 
by law from gifting away ancestral or 
joint family property has to be strictly 
construed, except, to the limited extent 
where a small portion of the property is 
gifted to a daughter, and cited in this 
_ behalf, Rathnasabapathi v. Saraswathi, 
(1953) 2.Mad LJ 459:66 Mad LW 852: 
(AIR 1954 Mad 307). The passage relied 
on occurs at page 461 of the report and 
it reads as follows — 


‘Tt is now well established that a 
Hindu father has no power to gift away 
ancestral and joint family property in 
part or in whole except for the special 
purposes laid down in the text, which 
are limited and circumscribed and that 
too, of small portions of moveable and 
immoveable properties, mostly to dis- 
charge a necessary moral obligation cast 
on a Hindu father or manager of the 
family. p 

"Lastly, Mr, Krishnan cited Pugalia Vet~ 
= torammal v. Vettor Goundan, 1912 Mad 
WN 89 to argue that the extreme limit to 
which courts have gone is to recognise 
the validity of a gift, made to a bro- 
ther’s daughter, of joint family proper- 
ty, but courts have never gone so far 
as to uphold the validity of a gift in 
favour of a sister. The counsel relied 
upon Koksingh v. Deokabai, AIR 1976 
SC 634 at p. 635, to contend that even 
though the Subordinate Judge has found 
against the plaintiff on the question of 
the validity of the gift, the plaintiff is 
entitled to canvass the correctness of 
that finding in this appeal. 


Sampoornammal 


8. In view of the several contentions 
put forth by the plaintiffs counsel, it is 
mecessary to find out whether the gift 
made by the second defendant in favour 
of Ellammal is opposed to the Hindu 
Law texts or to pronouncements. made 
by ‘courts on the matter. As pointed out 
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by the Supreme Court in Deshmukh v. 
Mallapa, (1964) 4 SCR 497: AIR 1964 SC 
510, the original texts recognised the. 
right of a daughter as well as a sister 
to have a share in the family property 
at the time of partition. By efflux of 
time, the right has been lost. However, 
the legal obligation of the coparceners . 
to give a share in the property to the; 
daughter has now become transformed. 
to a moral obligation. If that be so, 


ean it be said that the moral obligation 


would extend only to the case of a 
daughter and not a sister? I think not. 
No rational or logical or acceptable rea- 
son can be found for drawing a hard 
line between the case of a daughter and 
that of a sister for holding that only 
the daughter is entitled to get a small 
share of the joint family property as 
gift from her father, but a sister is not 
entitled to get such a benefit from her 
undivided brother, In the instant case, 
we find that at the time the gift 


was made, Ellammal had become a 
widow and she was also burdened 
with the duty of maintaining the 


first defendant who was perhaps a 
arms at that time, The 
gift has admittedly been made for the 
maintenance of Ellammal. In such cir- 
cumstances, it is beyond my comprehen- 
sion how any court can say that the 
second defendant’s moral obligation to 
make a gift of a small portion of the 
joint family property would have ex- 
tended only to a daughter of his own 
and not a sister, As a matter of fact, 
the following sentence occurring in 
Deshmukh v. Mallappa, (1964) 4 SCR 
497: AIR 1964 SC 510 will clearly go 
to show that the moral obligation would 
extend not only to the making of rea- 
sonable provision for maintenance to a . 
daughter, but also to a sister. The rele- 
vant sentence in the judgment reads as 
‘follows — 

“But the obligation can be discharged 
at any time, either during: the lifetime 
of the father or thereafter”. 

The statement that the obligation can be 
discharged even after the lifetime of the 
father can only apply to a case where 


_ provision for maintenance is made by 


one or more brothers in favour of a 
sister. In the instant case, the secondi. 
defendant, in the absence of his father,|- 
was the head of the joint family and the 
gift that he made te Ellammal can well 
be treated ‘as discharging the moral obli- 


| gation of his father after the father's 
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lifetime. In this connection, even Pugalia 
Vettorammal v. Vettor Goundan, 1912 
Mad WN 89 cited by Mr. Krishnan, will 
in my opinion, afford greater support to 
the first defendant’s case rather than the 
plaintiff’s. When the moral obligation to 
make provision for maintenance for a 
daughter can be extended to the case of 
a niece, i.e., brother’s daughter, I see no 
reason why the obligation cannot cover 
the case of a helpless sister as well. I 
am therefore of opinion that the view 
taken by the Subordinate Judge on this 
aspect of the matter is clearly sustain- 
able, Learned counsel for the plaintiffs 
does not dispute the statement of the 
Subordinate Judge that the 60 cents of 
land that was gifted formed only a 
small portion of the joint family pro- 
perties and therefore, the gift passed the 
test of reasonableness. Hence the plain- 
tifs contention that the gift of joint 
family property was opposed to law can- 
not be sustained. 


9, The further question that requires 
consideration is whether the settlement 
deed had not been acted upon. Since it 
was the plaintiff who contended that the 
gift had not been acted upon, the onus 
of proof was on him to establish the 
contention. As already stated, the trial 
court had wrongly cast the onus of 
proof on the first defendant, while the 
Subordinate Judge had framed the ques- 
tion properly, but nevertheless, committ~ 
ed the same error as done by the trial 
court. The Subordinate Judge has stated 
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that if the gift had been acted upon . 


during the period of two years Ellammal 
was alive after the settlement deed was 
executed, -there will be records to prove 
her taking over possession etc. He has 
further held that though, during her 
minority, the first defendant would not 
have exercised acts of possession, she 
would have certainly asserted her rights 
and obtained possession of the land after 
she was given in marriage; but, she has 
Not taken effective steps to assert her 
rights of ownership over the land, It has 
then been pointed out that even accord- 
ing to the first defendant, she took pos- 
session of the land only in 1971 and 
therefore, it can be presumed that the 
gift deed had not been acted upon all 
along. 


Neither the reasoning of the Sub- 
ordinate Judge, nor the conclusion 
reached by him can be accepted because, 
as already pointed out, the burden of 
proof is on. the plaintiff, and not for the 
first defendant to prove contra, to show 
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that the settlement deed had not been 
acted upon. Moreover, if the Subordinate 
Judge had kept in his mind the circum- 
stances under which the settlement deed 
had been executed and the helpless situ- 
ation in which Ellammal was then plac- 
ed, he would have realised that a me- 
chanical application of the rule of ac- 
ceptance of gift would be wholly un- 
just. The settlement deed had been ex- 
ecuted by the second defendant after 
Ellammal had become a widow and came 
over to his house with a girl child of 
tender years. Obviously, the second de- 
fendant must have deemed it his duty 
to settle some property on his widowed 
sister in order to provide for her main- 
tenance. Jt may be that the second de- 
fendant felt that his wife would not 
treat Ellammal properly and therefore, 
a firm provision for maintenance should 
be made for his sister; or it may be that 
the second defendant felt that Ellam- 
mal’s grief could be assuaged to some 
extent by settling some property on her 
and making her feel that she had not 
become a destitute on account of her 
husband’s death. Some such compelling 
reason must have impelled the second 
defendant to execute the settlement deed 
and, having executed the deed, it is in- 
conceivable the second defendant would 
not have acted upon the terms of the 
deed, Merely because the 60. cents of 
land had not been subdivided and a 
separate patta obtained in the name of 
Ellammal, or because the patta for the 
whole land had not been obtained joint- 
ly in the names of the second defendant 
and Ellammal it can never be said that 
the settlement deed had not been acted 
upon, After all, the deed of conveyance 
was not between strangers or third par- 
ties, but was between close relations and 
that too, between a brother and his 
widowed sister who had come over to 
her brother’s house for solace and main- 
tenance after her husband’s death, If, 
indeed, the settlement deed had not 
been acted upon, the best person to 
speak about it is the second defendant, 


Significantly enough, the second de- 
fendant has not joined the plaintiff in 
filing the suit, nor has he entered the 
witness box to disclose the circumstances 
under which the settlement deed came 
to be executed and whether it was not 
acted upon. The plaintiff has not ex- 
plained why his father, viz, the second 
defendant, would not come to court and 
support his case that the settlement deed 
had not been acted upon. It is thus seen 
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that the plaintiff has failed to examine 
the most competent person to prove his 
ease. The plaintiff himself is not com- 
petent to speak about the gift not being 
acted upon, because he must have been 
just a child when the settlement deed 
was executed and could not therefore 
have known whether the gift was acted 
upon or not. As regards the first defen- 
dant not taking any steps to get posses- 
sion of the property soon after her mar- 
riage, it must be remembered that she 
had been brought up by the second de- 
fendant and given in marriage and was 
Virtually in the position of his own 
daughter. She cannot therefore be ac- 
cused of having failed to ask for sub- 
division of the land or for delivery of 
separate possession of the lands soon 
after her marriage. That would not, 
however, mean that the second defen- 
dant would not have given the propor- 
tionate income from the land to Ellam- 
mal during her lifetime or to the first 
defendant after her marriage. If the en- 
tire income from the land was being ap- 
propriated by the joint family and not 
shared with Ellammal and, after her 
lifetime, with the first defendant, ıt is 
a matter which the plaintiff has to 
prove. As already stated, the plaintiff 
jhas not examined his father to speak 
jabout these things. In such circum- 
stances, it can never be said that the 
evidence in the case warrants the infer- 
ence that the settlement. deed had not 
{been acted upon and therefore, the 
4plaintiff is entitled to ignore the docu- 
ment and seek the relief of declaration. 
| Admittedly, the first defendant and her 
husband have taken possession of the 
property in the year 1971. If the first 
defendant had not considered herself to 
be the owner of the land, all 
after her..mother’s death, it is incon- 
ceivable she would have asserted her 
title to the land all on a sudden in 1971. 
The error that has been committed by 
the Courts below is that they have cast 


the onus of proof on the ‘first defendant 


for proving that the settlement deed 
had been acted upon. This error of law 
vitiates the findings of the courts below 
on this aspect of the matter, though the 
findings are concurrent. Therefore, the 
‘second question also has to be answered 
in favour of the first defendant, 


10. In the light of the discussion con- 
tained above, it follows that the second 
appeal has to succeed. Consequently, the 
appeal will stand allowed and the judg- 
ments and decrees of the courts below 
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will stand set aside. The plaintiff’s suit 
will stand dismissed. The parties are, 
however, directed to bear their own re- 
spective costs throughout, 


Chitravadivammal 


Appeal allowed. 


AIR 1980 MADRAS 243 
RAMAPRASADA RAO. C. J. 


Mookkammal, Appellant v. Chitravadi- 
vammal and another, Respondents, 


Second Appeal No. 1657 of 1979, D/- 
23-10-1979, 


Hindu Succession Act (1956), S. 23 — 
Object — Only male member choosing 
to sell his moiety in the dwelling house 
— S. 23 would not bar the female heir 
suing for partition, 


Section 23 is intended to respect one 
of the ancient Hindu tenets which trea- 
sured the dwelling house of the family 
as an impartible asset between a female 
member and a male member. Where, 
however, the only survivors of the 
family were a male and a female and 
the former chose to sell his moiety in 
the dwelling house thus introducing a 
stranger into it, the dwelling house 
should be held to have lost its charac- 
teristics of a dwelling house and became 
an ordinary property. Section 23 would 
not in such circumstances bar the female 
member from suing for partition and 
possession of her share in the property. 

(Para 2) 


JUDGMENT :— This appeal is against 
the judgment and decree of the Princi- 
pal, Subordinate Judge, Tirunelveli, who 
allowed an appeal and decreed a suit 
for partition filed by a daughter as 
against the purchaser of the property 
described as a dwelling house of the 
family. The defence of the purchaser 
was that the plaintiff as the female 
member of the family cannot ask for 
partition of the dwelling house in view 
of the special provision in Section 23 of 
the Hindu Succession Act, 1956. This 
found favour with the trial court which 
apparently overlooked the fact that it 
was the male member who was the 
other half sharer who sold the dwelling 
house to a third party. The trial court 
dismissed the suit; On appeal, the Prin- 
cipal Subordinate Judge reversed the 
judgment and held that the suit was 
maintainable and granted a preliminary 
decreé for partition, 
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2. Section 23 of the Hindu Succes- 
‘ysion Act 1956 appearing in the chain of 
sections of the codified Hindu Law is 
intended to respect one of the ancient 
Hindu tenets which treasured the dwel- 
ling house of the family as an imparti- 


ble asset as between a female member. 


and a male member. In order to perpe- 
tuate that memorable intention of Hindu 
families, Parliament took that auspicious 
aspect also into consideration while 
codifying the Hindu Law. It is only in 
this perspective that Section 23 of the 
Hindu Succession Act 1956 has to be un- 
derstood. The section runs thus — 


“Section 23. Where a Hindu intestate 
has left surviving him or her both male 
and female heirs specified in class I of 
the Schedule and his or her property 
includes a dwelling house wholly occu- 
pied by members of his or her family, 
then, notwithstanding anything contain- 
ed in this Act, the right of any such 
female heir to claim partition of the 
dwelling house shall not arise until the 
male heirs choose to divide their respec- 
tive shares therein; but the female heir 
shall be entitled to a right of residence 
therein: l 


Provided that, where such female heir 
is a daughter, she shall be entitled to a 
right of residence in the dwelling house 
only if she is unmarried or has been 
deserted by or has separated from her 
husband or is a widow”, 

The section provides a special provision 
safeguarding dwelling houses. It puts as 
it were a statutory interdict on a female 
heir to claim partition of the dwelling 
house until the male heirs choose to di- 
vide their respective shares therein, An 
equitable provision for a female heir has, 
however, been thought of during the in- 
termission when the above said interdict 
would operate. During that intermission, 
the female heir shall be entitled to a 
right of residence, The proviso to Sec- 
tion 23, slightly waters down such a 
right in the case of a female heir who 
is a daughter, Such a female heir who 
is a daughter shall be entitled to a right 
of residence in the dwelling house only 
if she is unmarried or has been desert- 
ed by or has separated from her hus- 
band or is a widow. A question, how- 
ever, would arise in a case where the 
members of a particular family are one 
female member and one male member. 
That is the case here. The first defen- 
dant and the plaintiff are the surviving 
members of a Hindu family, who are 
entitled to the suit property. It- is -not 


Mookkammal .y. Chitravadivammal - . 


A. LR. 


‘in dispute that each of them.-is en- 


titled to a. moiety therein. The first de- 
fendant under Ex, B 8, sold his half share 
in the suit property to the second de- 
fendant. The question is whether. the 
sale of the property by the only male 
member of the family when the other 
female member is alive is a circum- 
stance which has to be taken into con- 
sideration to opine whether the proper- 
ty still retains the character of a dwel- 
ling house. In:-my preface I referred to 
the preservation of a dwelling house by 
ancient Hindu families which springs 


from sentiment and tradition. In order}. 


to respect such sentiment, the statute 
has made a special provision for that 
purpose, But if the only male member 
chooses to introduce a stranger into the 
dwelling house by parting with his half 
share in the property, then in my view, 
it would not be satisfying the usual con- 
comitants which are attached to and in- 
tegrated with a dwelling house, Once 
the only male member -of the family in 
the presence of the other female mem- 
ber chooses to alienate his half share in 
the dwelling house it would no longer 
be a dwelling house, as mentioned in the 
special provision made under Section 23 
of the Hindu Succession Act. Eo instanti 
the male member as above parts with 
his one half share in the property, then 


the property as a whole should bej 
equated to an ordinary property whichy. 
does not possess the characteristics of al 


dwelling house. In that view of the mat- 
ter, therefore, the interdict contemplat- 
ed in Section 23 of the Hindu Succes- 
sion Act, would not apply to a case 
where the only male member in the 
presence of a female member, but with- 
out her consent, sells his half share in 
the quondam dwelling house to a 
stranger by which there is a natural 
metomorphosis of the dwelling house 
into an ordinary house. If this was 


borne in mind as was rightly done by). 


the lower appellate court, the plaintiff 
would be entitled to institute the suit 
for possession of her half share in the 
undivided property. The plaintiff’s right 
to the property is not in question before 
me. In the circumstances, the judgment 


arid decree of the lower appellate court - 


is upheld and there being no other 
question of law, the second appeal is 
dismissed. 

Appeal dismissed, 





~) 


w 


` 1980 
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VENUGOPAL, J. 


Govindammal, Appellant v. Pallavan 
Transport Corporation by its Mg. Direc- 
tor, Madras, Respondent. , 


‘A. A. O. 242 of 1977, D/- 27-7-1979. 


Motor Vehicles Act (1939), S. 116A — 
Compensation under — Accident by tyre 
burst — Liability of vehicle owner, 


‘When a fatal accident by tyre burst 
takes place, the burden is on the owner 
of, the vehicle to prove that the defect 
was latent despite his reasonable care. 
When such burden is not discharged and 
maintenance of the vehicle in a road- 
worthy condition is not shown with no 
proof of the driver having cared to see 
the tyres in good running condition, the 
owner is liable. AIR 1977 SC 1248, Foll. 


- AIR 1979 SC 855, Applied, (Para 3) 
Cases Referred : Chronological Paras 
AIR 1979 SC 855: 1979 ACJ 205 2, 3 
AIR 1977 SC 1248 2, 3 


K. N, Balasubramaniam and T. Danya- 
kumar, for Appellant; R. Balasubra- 
manian, for Respondent, 


. JUDGMENT :— One Natarajan, a me- 
chanic, earning Rs. 350 in an automobile 
workshop at Thiruvottiur, died as a re- 
sult of an accident that occurred on 2-2- 
1971, at about 2 p.m. on Thiruvottiur 
High Road when a bus belonging to the 
respondent knocked him down causing 
fatal injuries. His parents filed an appli- 
cation under Section 110-A of the Motor 
Vehicles Act, claiming compensation of 
Rs. 15,000, for the death of their son. 
It was contended for the respondent that 
the right front tyre suddenly burst and 
in spite of the best efforts of the driver, 
the bus went out of control and the ac- 
cident was not due to rash and negli- 
gent driving on the part of the driver. 
The trial court held that the bus was 
running properly till 2 p.m. on the date 
of. accident and the driver of the bus 
could not have foreseen the bursting of 
the tyre which alone rendered the vehi- 
cle uncontrollable and that there was. no 
culpable rashness or negligence on the 
part of the driver and there is no liabi- 
lity for payment of compensation, Ag- 
grieved against this order of the trial 
court, the petitioner has. filed this ap- 
peal before this court, 


‘2. It is contended for the appellant 
that it is the rash and negligent user of 


the vehicle that is made actionable un- ` 
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Act and inasmuch as the respondent has - 


‘failed- to maintain the bus in.a road- 


worthy condition and has also not esta- 
blished that the bursting of the tyre of 
the bus was due to latent defect which 
could not have been discovered by use 
of reasonable care, the respondent is li- 
able to pay compensation to the appel- 
lant. In support of this contention the 
learned counsel for the appellant relied 
on two decisions of the Supreme Court 
reported in Minu B. Mehta v. -Bala- 
krishna Ramachandra, AIR 1977 SC 1248 
and State of Haryana v. Darshana Devi, 
1979 ACJ 205: (AIR 1979 SC 855). The 
learned counsel for the respondent con- 
tended that the accident was due to un- 
foreseen causes over which the driver 
had no contro} and that there is liability 
to pay compensation to the appellant. 


3. In Minu B. Mehta v. Balakrishnan 
Ramachandra, AIR 1977 SC 1248 the 
Supreme Court has pointed out that in 
order to succeed on a plea that the ac- 
cident was due to a mechanical defect 
in the vehicle, the owner must show 
that the defect was latent and not dis- 
coverable by use of reasonable care and 
the vehicle was kept in a roadworthy 
condition and the defect occurred in 
spite of reasonable care and caution 
taken by the owner. From the decision 
of the Supreme Court cited above it is 
clear that the burden of proving that 
the accident was due to any mechanical 
or other defect in the vehicle was on the 
owners and it is their duty to show that 
they have taken all reasonable care and 
despite such care, the defect remained 
hidden. The respondent is a public sector 
undertaking, a transport corporation ply- 
ing buses in the city of Madras. As it is 
a public utility service run for the con- 
venience of the public, it is the para- 
mount duty and obligation of the res- 
pondent to maintain buses in a road- 
worthy condition by proper maintenance 
and upkeep and devising periodical 
checks and counter checks by its super- 
visory staff to ensure its roadworthiness 
and safety. If the accident had occurred 
in spite of these precautionary measures 
and the bursting of the tyres was on ac- 
count of a latent defect which could not 
have been discovered by reasonable care 
and diligence, only then no liability can 
be fastened on the respondent, 

In the instant case, there is no evid- 
ence to show that the bursting of the 
tyre was on account of latent defect and 


. could not: be discovered by use of rea- 
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sonable care and diligence. There is also 
no evidence to show that the bus was 
kept in a roadworthy condition, and the 
bursting of the tyre occurred in spite of 
reasonable care and caution taken by the 
|vespondent, There is no evidence to show 
that the driver of the bus had taken 
care to see that the tyres were in a good 
tunning condition. The driver had not 
stepped into the witness box to explain 
how the tyre bursting occurred and that 
it was on account of the latent defect in 
_ the tyres. The Supreme Court in the 
case of State of Haryana v. Darashana 
Devi, 1979 ACJ 205: (ATR 1979 SC 855) 
held — 

“It is a notorious fact that our high- 
ways are graveyards on a tragic scale, 
what with narrow, neglected roads, reck- 
less, unchecked drivers, heavy vehicular 
traffic and State Transport buses often 
inflicting the maximum casualities. Now 
that insurance against third party risks 
is compulsory and motor insurance is 
nationalised and transport itself is large- 
ty by State undertakings, the principle 
of no fault liability and on the spot set- 
tlement of claims should become 
national policy.” 

The Supreme Court has gone to the 
extent of observing that — 


“The time is ripe for the court to ex- 
amine whether no fault liability is not 
implicit in the Motor Vehicles Act it- 
self and for Parliament to make law in 
this behalf to remove all doubts”. 


_Such being the trend of judicial think- 
ing in this country, I have no hesitation 
|in coming to the conclusion that the re- 
spondent is liable for payment of com- 
pensation. With regard to the quantum 
of compensation, the lower court has 
fixed the sum at Rs, 7,000/- and it ap- 
pears to be quite fair and reasonable. 

4. In the result, the appeal is allow- 


ed. No costs. 
Appeal allowed. 
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RAMANUJAM & PADMANABHAN Jj. 
Parthasarathy and another, Petitioners 
v. Kuppammal, Respondent. 
C. R. P. Nos. 809 and 334 of 1978, D/- 
17-16-1979. 
T. N. Slum Areas (Improvement and 
Clearance) Act (11 of 1971), S. 29 — Per- 
, mission under — Condition precedent — 
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Parthasarathy v. Kuppammal 


A. I. R. 


Execution of decree of eviction without 
permission — Held not maintainable. 
(1977) 2 Mad LJ (SN) 17, Overruled. 


A conjoint reading of all the sub-sec- 
tions of S. 29 of the Act clearly indicates 
that the Legislature intends to impose 
a restriction on the owner of the land 
either executing the decree obtained ear- 
lier or instituting a suit for eviction against 
an occupant of slum area by imposing a 
pre-condition that the owner of the slum 
area should get the permission of the re- 

uisite authority either for filing the suit 
or eviction or for executing the decree 
that had already been obtained. S. 29 in 
express terms, prohibits the owner of the 
slum area from instituting a suit for evic- 
tion or executing a decree obtained ear- 
lier against an occupant without such per- 
mission. One of the facts to be taken into 
account by the prescribed authority for 
granting the sanction under sub-sec. (4) 
is whether alternative accommodation 
within the means of the occupant would 
be available to him if he were evicted. 
This means to suggest that the Legisla- 
ture wanted to safeguard the interests of 
the occupant by securing him an alterna- 
tive accommodation within his means, if 
a suit for eviction or the execution of a 
decree for eviction is to be permitted. It 
could not be said that Section 29 does 
not confer any benefit on the occupier or 
that the conferment of such a benefit is 
outside the scope and object of the Act 
or that the benefit conferred on the oc- 
cupants under S. 29 is, in any way, illu- 
sory. The object of the Act cannot be 
eee merely from the long title or 
the preamble of the Act. The object and 

urpose of the Act has to be gathered 
kon: the provisions of the Act as a whole 
and S. 29 being one of the provisions of 
the Act, the object of which is to give 
aA to the occupants in slum areas 
rom eviction cannot be overlooked or 
out the object of the 


ignored in findin 
LJ (SN) 17, Overruled. 


Act. (1977) 2 Ma 


(Para 6) 
Cases Referred: Chronological Paras 
(1977) 2 Mad LJ (SN) 17 1, 5 


P. Venkatachalapathi, for Petitioners; 
K. P. Unnikrishnan, for Respondent. 


RAMANUJAM, J.:— These matters, at 
the first instance, came before the learn- 
ed Chief Justice and at that stage a deci- 
sion of Mohan J. in Varadappa Reddiar 
v. Tamil Nadu Slum Clearance Board, 
(1977) 2 Mad LJ (SN) 17, was relied.on by 


‘the respondent herein. Since the learned 


Chief Tstice was not inclined to. agree 


r 


rd 
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with the view of Mohan, J. the matter 
has been referred to a Division Bench 
and following is the order of reference: 


“The Honourable the Chief Justice :— 
These revision petitions raise rather an 
interesting question. The suits for eviction 
were filed by the respondent on the 
ground that the petitioners were unauth- 
orised occupants of vacant land. The suits 
were filed on 7-9-1971. In those suits, the 
trial went on and the defence of the peti- 
tioners was that they have prescribed title 
over the land by adverse possession and 
set up independent title in themselves 
over the same. The defence of the peti- 
tioners was not conceded to by both the 
trial court, the appellate court and also 
this court in second appeal. Decrees for 


eviction were passed. They have been 
confirmed by the petitioners taking up 
_ the matter further to the stage of the 


High Court. In the meantime, under the 
pror lons of the Tamil Nadu Slum Areas 
Improvement and Clearance) Act, 197], 
(Tamil Nadu Act 11 of 1971), a declara- 
tion was made under S. 8 of the said Act, 
declaring the suit property as a slum area. 
This is seen from Ex. P. 1. The respon- 
dent does not dispute that such a notifica- 
tion was made by the authorities under 
S. 3 (1) of of the Act. The common case 
is that at no time before 1977 the ex- 
ecution petition was filed. The petitioners 
took up the position that the decrees are 
not executable having regard to certain 
prescriptions in S. 29 of the Act which 
would lay an embargo on normal execu- 
tability of decrees unless the decree- 
. holder has obtained the permission in 
writing of the prescribed authority under 
the Act. The prescribed authority under 
the Act, means any authority or person 
authorised by the Government in this 
regard by a Notification. When the execu- 
tion petitions were filed in 1977, the peti- 
tioner took up objection to the executabi- 
lity of the said decrees on the ground 
that S. 29 of Tamil Nadu Act 11 of 1971, 
is a bar without there being a previous 
permission in writing of the prescribed 
authority being made available to the res- 
-pondent which permission alone would 
enable her to proceed with the execution 
of the decrees. The court below was of 
the view that there is no bar either ex- 
pressly or by necessary implication by 
reason of the provisions of the Act. Curi- 
ously enough, the court made a reference 
to S. 5 of the said Act, which has no re- 
levance to the subject matter at all. In 
that view, it did not countenance the 


objection: às -to maintainability of the ex- 
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ecution petitions without the written per- 
mission of the prescribed authority. It 
therefore, dismissed the application filed 
by the petitioners, which means, that it 
allowed the execution of decrees to go on. 
feeling aggrieved by the said order, the 
petitioners have come up in revisions. 


Learned: counsel for the petitioners re- 
ferred to S. 29 appearing in Chap. VII 
dealing with protection of occupants in 
slum areas from eviction, and in particu- 
lar referred to S. 29 (1) (b) which reads 
as follows— 


Tere Proceedings for eviction of oc- 
cupants not to be taken without permis- 
sion of the prescribed authority — Not- 
withstanding anything contained in any 
other law for the time being in force, no 
person shall, except with the previous 
permission in writing of the prescribed 
authority...... (b) where any decree or 
order is obtained in any suit or proceed- 
ings instituted before such commence- 
ment for the eviction of an occupant from 
any building or land in such area, execute 
such decree or order.’ 


Strong reliance is placed on the language 
of this sub-section of S. 29. The conten- 
tion, therefore, is that unless the previous 
permission in writing by the prescribed 
authority is there, no decree of court 
which would enable a decree-holder to 
execute the said decree for possession 
could be so executed for it will be 
offending the express provision of law as 
set out above. 


Kuppammal 


“In answer, Mr. Unnikrishnan, learned 
counsel for the respondent, relied upon 
the ratio of a decision of our court re- 
ported in Varadappa Reddiar v. Tamil 
Nadu Slum Clearance Board, (1977) 2 Mad 
LJ (SN) 17. We do not have the full report 
of the judgment. Mohan J. was consider- 
ing a case where a landholder obtained 
a decree for eviction and when he sought 
to execute the decree with the assistance 
of the civil courts without the express per- 
mission given for the purpose by the pre- 
scribed authority, the occupant therein 
filed a writ petition questioning the right 
of the landholder to proceed in a civil 
court without reference to the express 
mandate under the Tamil Nadu Slum 
Areas (Improvement and Clearance) Act, 
1971, and without following up the pro- 
cedure prescribed therein. Mohan J. ex- 
pressed the view that Ss. 5, 11 and 29 of 
the Act did not confer a cause of action 
in favour of the occupant, that they were 
merely enabling. provisions or powers 
conferred upon the Board for the im- 
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provement and clearance of-the‘slums and 
that under those ‘circumstances, it was 
not open to the petitioner therein to set 
at naught the valid decree of the civil 
court which was confirmed by the High 
Court by seeking an illusory protection 
under the Act. Learned counsel for re- 
spondent is only entitled to rely upon the 
observations made by the learned Judge 
in that decision. But S. 29 (1) (b) in terms 


prohibits the execution of a decree of 


court obtained prior to the commence- 
ment of the Act for the eviction of an 
occupant from land in a slum area with- 
out the previous permission in writing of 
the prescribed authority. It would, there- 
fore, follow that this embargo or prohibi- 
tion would apply to decrees obtained after 
the commencement of the Act and once 
a notification under S. 8 (1) is made under 
the Act, it appears to me that certain 
rights do flow from it which could he 
taken advantage of by the occupant. This 
is of course a qualified right. If the land- 
holder gets the permission in writing from 
the prescribed authority, the decree 
would be executable notwithstanding the 
fact that it relates to building or land in 
a slum area. But having regard to the 
broad opinion expressed by Mohan, J. 
that the rights which an occupant is said 
to have secured under the Act are merely 
illusory, I am unable to uphold and agree 
with the learned Judge that the landlord 
in the alternative could also project a 
right which is illusory. It appears from a 
reading. of S. 29 (1) (b) that a legal right 
is given to the landholder to seek evic- 
tion, but he could do so only after he 
gets permission from the prescribed au- 
thority. Whether the decree is executable 
as such or not is a matter which has to 
be decided without reference to the dicta 
in Varadappa Reddiar v. ` Tamil Nadu 
Slum Clearance Board, (1977) 2 Mad LJ 
17. As I am not in entire agreement with 
the learned Judge, the matter has ta be 
placed before a Division Bench”. 


2. The respondent herein filed suits 
for eviction against the petitioners herein 
on 7-9-1971. The suits were resisted b 
the ‘petitioners on various grounds. whic 
are not necessary to set out at this stage. 
Suffice to say that all the detences put 
forward ‘by the petitioners were rejected 
by the trial court, appellate court, as also 
by this court in second appeal. This re- 
spondent herein, who had obtained de- 
creees for eviction against the petitioners, 
thereafter filed execution petitions for tak- 
ing delivery of possession of the disputed 
areas from 


Parthasarathy v. Kuppammal 


e: petitioners.: One: of the. 


ASTER. 


defences taken by ‘the petitioners in 
those execution petitions filed by the re- 
spondent decreeholder was that as the 


area, which is the subject matter of the y 


suit and from which they are sought to 
be ejected, had already hea declared as 
slum area under a Notification issued 
under Section 3 of the Tamil Nadu Slum 
Areas (Improvement and Clearance) Act 
1971, (hereinafter referred to as the ‘Act’), 
the execution petition cannot be main- 
tained unless permission has been obtain- 
ed from the Slum Clearance Board as re- 


‘quired under S. 29 of the said Act, and 


that the decrees obtained against them 
are not executable so long as the decree- 
holder had not obtained the permission 
of the prescribed authority as required 
under S. 29. The executing court relying 
on S. 5 (2) of the Act held that as the 
notification declaring the area to be a 
slum area has become unenforceable on 
the expiry of two years as contemplated 
by S. 5 (2), the embargo contained in Sec- 
tion 29 is no longer in operation and that 
therefore, the respondent decree-holder 
can maintain the execution petitions with- 
out any permission from the Slum Clea- 
tance Board. In that view, the sponta 
court allowed the execution to’ procee 

and directed delivery of possession in ac- 
cordance with the decree obtained against 
the petitioners. Aggrieved against the 
order of the executing court holding that 
Section 29 of the Act is not a bar to the 


execution in the absence of a written per- 


mission from the authorities, the peti- 
tioners have come before this court by 
way of these revision petitions. `. 


3. The only question canvassed in these 
revision petitions by the petitioners is 
whether in the face of Sec. 29 of Act, 11 
of 1971, the execution levied against them 
by the decree-holder can be ordered in 
the absence of a written permission from 
the prescribed authority permitting the 
decree-holder to execute the decree, and 
whether the view taken by the executing 
court that as the notification igen: 
the area to be a slum area had expire 
by efflux of time, 5. 29 can no longer be 
applied to the facts of this case can 
legally be sustained. . 


4. In this case the executing court has 
sustained the execution petition without 
the written permission of ‘the authority 
contemplated by S. 29 not on the ground 
that the petitioner cannot take advantage 
of S. 29, but on the ground that the Noti- 
fication declaring the area as slum had 
expired by efflux of time. The executing 
court has relied on S. 5 (2) for. taking that 


a 


‘error in the approach made by the 
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view. There appears to be an 
ex- 
ecuting court. It is under- S. 3 a declara- 
tion is made that a particular area is -a 
slum area. No.time-limit has been pro- 
vided either under S. 3 or under any pro- 
vision of the Act limiting the duration for 
the currency of such a declaration. The 
executing court has proceeded on tħe 
basis that the notification referred to 
under Section 5 (2) is the- notification 
issued under S. 3. This appears to be a 
clear misconception. Sub-sec. (1) of Sec- 
tion 5 provides for a notification that no 
person shall erect any building in a slum 
area except with the previous permission 
of the prescribed authority and this -is 
entirely a different notification, Sub-sec- 
tion (2) of S. 5 says that every such noti- 
fication issued under sub-section (1) shall 
cease to have effect on the expiration of 
two years from the date thereof except as 
respect things done or omitted to be done 
before such cesser. The two years periad 
referred to in sub-section (2) applies only 
to a notification issued under sub-sec. (1) 
preventing the erection of any building 
in a slum area without permission, and it 


does not refer to any notification issued . 


under S. 5 (89?) declaring a particular area 
as a slum area. Therefore, the Executing 
Court is in error in stating that the de- 
claration declaring the: area as slum area 
has ceased by efflux of time and, there- 
fore, S. 29 cannot come in the way. In 
our view, the application of S. 29 cannot 
be avoided on the ground that two years 
time had elapsed since the issue of the 
notification declaring the area as a 
slum area. 


5. The learned counsel appearing for 
the respondent, however, relies on the 
decision af Mohan, in Varadappa 
Reddiar v. Tamil Nadu Slum Clearance 
Board, (1977) 2 Mad LJ (SN) 17, and con- 
tends that even if. the reasoning of the 
executing court is wrong, its conclusion 
can be sustained on the basis of the said 
decision. In that case, Mohan J. has taken 
the view on. similar facts that no written 
poA is necessary from the Slum 

learance Board and that execution can 
be levied in respect of decree obtained 
earlier even without the permission con- 
templated under S. 29 of the Act. The 
reasoning given by the learned Judge for 
taking such a view is as follows— 


. “A careful reading of the various pro- 
visions of the Act would reveal that a 
person like the petitioner cannot claim 
the right in his favour since all the pro- 
visions merely empower the Slum Clear- 
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ance Board ‘to clear the slums for the 


‘improvement of. the slums.. The object of 


the Act is the proper improvement of the 
slums as they are likely to become .a 
source of danger to public health and 
sanitation in the said area. This is clear 
from the preamble. Having regard to the 
above object, certain powers had to be 
vested in the Tamil Nadu Slum Clearance 
Board. That is why in Sec. 5 there is.a 
restriction on building in slum areas. That 
reads— | 

(1) The prescribed authority may, by 
notification, direct that no person shall 
erect any building in a slum area except 
with the previous permission in writing 
of the prescribed authority ...... They 
are merely enabling provisions or powers 
conferred upon the Board for the im- 
provement and clearance of the slum. 
Under these circumstances, it is not open 


‘to the petitioner to set at naught the valid 


decree of the civil court which was con- 
firmed by this court by seeking an illu- 
sory protection under this Act.” 


The extract from: the judgment of the 
learned Judge given above indicates that 
the learned Judge felt that the object of 
the Act was only to clear or improve the 
slum areas and not to confer any special 
right on the tenants or occupants in a 
slum area, that Ss. 5, 11 and 29 of the 
Act did not confer any benefit or a cause 
of action in favour of an occupant they 
being merely enabling provisions em- 
powering the Slum Clearance Board to, 
clear the slum and improve the same and 
that, therefore, it is not open to the judg- 
ment debtors, who had suffered a decree 
for eviction, to set as naught those valid 
decrees by taking advantage of S. 29 of 
the Act, After a careful consideration of 
the various provisions with reference to 
the scheme and object of the Act, we are 
not inclined to agree with the view ex- 
pressed by the learned Judge. We do not 
see how it can be said that S. 29 will not 
come into play in cases where decrees for 
possession had been obtained from civil 
courts and those decrees are put in execu- 
tion. Section 29 occurs in Ch. VII of the 
Act under the heading protection of oc- 
cupants in slum areas from eviction. The 
marginal note of S. 29 is. “proceedings for 
eviction of occupants not to be taken 
without permission of the prescribed au- 
thority.” That section says that notwith- 
standing anything contained in any other 
law for the time being in force, no per- 
son shall, except with the previous per- 
mission in writing of the prescribed au- | 


. thority, -where any decree or order is ob- 
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tained in any suit or other proceedings 
instituted before such commencement for 
the eviction of the occupant from any 
building or land in a slum area, execute 
such a decree or order. It also prohibits 
an owner of a land from instituting a suit 
for eviction of an occupant from any 
building or land from the slum area after 
the commencement of the Act. Sub-sec- 
_tion 2) of S. 29 provides for an applica- 
tion for obtaining the permission from the 
prescribed authority. Sub-section (8) deals 
with the manner of conducting of the en- 
quiry by the prescribed authority on an 
application for permission to institute the 
suit or to execute the decree obtained 
earlier. Sub-sec. (4), which throws con- 
siderable light on the aspect we are con- 
sidering, is as follows :— 


“(4) In granting or refusing to grant 
permission under sub-sec. (8) the pre- 
scribed authority shall take into account 
the following factors, namely— (a) whe- 
ther alternative accommodation within 
the means of the occupant would be 
available to him if he were evicted; (b) 
whether the eviction is in the interest of 
improvement and clearance of the slum 
area; (c) such other factors, if any, as may 
be prescribed”. 


6. A conjoint reading of all the sub- 
sections of S. 29 of the Act would clearly 
indicate that the Legislature intends to 
impose a restriction on the owner of the 
land either executing the decree obtain- 
ed earlier or instituting a suit for eviction 
against an occupant of slum area by im- 
posing a pre-condition that the owner of 
thé slum area should get the permission 
of the requisite authority either for fil- 
ing the suit for eviction or for executing 
the decree that had already been obtain- 
ed. Section 29, in express terms, prohibits 
the owner of the slum area from institut- 
ing a suit for eviction or executing a de- 
cree obtained earlier against an occupant 
without such permission. One of the facts 
to be taken into account by the prescrib- 
ed authority for granting the sanction 
under sub-sec. (4) is whether alternative 
accommodation within the means of the 
occupant would be available to him if he 
were evicted. This means to suggest that 
the Legislature wanted to safeguard the 
interests of the occupant'by securing him 
an alternative accommodation within his 
means, if a suit for eviction or the execu- 
tion of a decree for eviction is to be per- 
mitted. We are not in a position to say 
that S. 29 does not confer any benefit on 
the occupier or that the conferment of 
such a benefit is outside the scope and 
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object of the Act or that the benefit con- 


ferred on the occupants under S. 29 is, in} 


any way, illusory. The object of the Act 
cannot be gathered merely from the long 
title or the preamble of the Act. The ob- 
ject and purpose of the Act has to be 
gathered from the provisions of the Act 
as a whole and S. 29 being one of the 
provisions of the Act, the object of which 
is to give protection to the occupants in 
slum areas from eviction cannot be over- 
looked or ignored in finding out the ob- 
ject of the Act. We are not inclined to agree 
with Mohan J. that the object of the Act 
was only to clear the slum areas and 
develop the slum areas, and that the pro- 
tection of occupants from eviction will 
not come within the scheme of the Act. 


7. In this case, it is not in dispute that 
no permission has been obtained from the 
competent pae under S. 29 of the 
Act by the respondent, the owner of the 
slum area. The eviction proceedings taken 
by him against the occupant, the peti- 
tioner herein, cannot, therefore, be sus- 
tained in view of the prohibition contain- 
ed therein. The learned counsel appearing 
for the respondent would submit that he 
filed an application for permission as soon 
as he came to know of the existence of 
such a restriction as is contained in S. 29 
but the permission sought for was refus- 
ed without any reason by the competent 
authority. Even assuming that the respon- 
dent applied for permission and the per 
mission was wrongly refused, as is alleg- 
ed by the learned counsel the matter 
could have been taken in appeal under 
S. 30 which says that any person aggriev- 
ed by an order of the prescribed auth- 
ority refusing to grant the permission 
under sub-sec. (4) of S. 5 or under sub- 
sec. (3) of S. 29 may, within any such 
time as may be prescribed, prefer an ap- 
peal to the Government and the decision 
of the Government on such an appeal 
shall be final. Admittedly, the respondent 


has not filed an appeal before the Gov- _ 


ernment, under S. 80: We are not here 
concerned with the validity of the order 
of the competent authority refusing per- 
mission sought for by the respondent 
under Section 29. So long as there is no 
permission obtained in writing by the res- 
ondent, execution proceedings cannot 
e maintained in view of the prohibition 
contained in S. 29. 


8. The learned counsel appearing for 
the respondent submits that the provi- 
sions of the Tamil Nadu Act XI of 1971, 
Se S. 29 are constitutionally inə 
valid. If that is so, it is always open to 
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the respondent to challenge the validity 
of the said Act in appropriate proceed- 
ings. The learned counsel for the respon- 
dent further submits that the decrees ob- 
tained by the respondent against the 
petitioners are composite ones and even 
if the decree for eviction cannot be ex- 
cuted, the decree so far as it relates to 
mesne profits can be executed by the 
respondent. The question whether the 
decree could be executed for recovery of 
the mesne profits and costs or in any 
other respect will come up for considera- 
tion as and when the respondent files an 
execution petition seeking these reliefs. 
We make it clear that our decision will 
not prevent the executing court from en- 
tertaining the execution petition for other 
reliefs. 


9. Hence the order of the lower court 
in this case directing the occupants, the 
petitioners herein, to deliver possession of 
the property including in the slum area, 
cannot be sustained in law and, therefore, 
it has to be set aside and it is accordingly 
set aside. It is, however, made clear that 
the respondent can levy execution of the 
decrees obtained by him after obtaining 
the requisite permission of the prescrib- 
ed authority as required under S. 29. 
With these observations, both the civil 
revision petitions are allowed. No costs. 


Revisions allowed. 
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FULL BENCH 
GOKULAKRISHNAN, NATARAJAN 
AND VENUGOPAL, J]. 


(with order of court by Ramaswami J.) 

K. Chinnathambi Gounder and another, 
Petitioners v. Government of Tamil Nadu 
and another, Respondents, 

Writ Petn. No. 3469 of 1976, D/- 22-6- 
1979. | 

(A) Land Acquisition Act (1894), Ss. 6 
(i), 4 (1) — Amendment of S. 6 by Act 13 
of 1967 — Object is to overcome limita- 
tion that only one declaration can be 
made under Section 6 and to fix time- 
limit for making declarations. 

The amendment effected to S. 6 (1) in 
1967 was intended mainly to ‘overcome 
the limitations contained in old S. 6 of 
the Act, viz., that only one declaration 
under Section 6 (1) can be made in respect 
of a notification under Section 4 (1) of 
the Act. While, therefore, providing for 
plurality of declarations under S. 6 (1) in 
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its amended form, the legislature had also 
deemed it necessary to fix a time-limit 
within which a series of declarations or 
even a single declaration under S. 6 (1) 
should be made from the date of the noti- 
fication under S. 4 (1) of the Act. The 
first proviso had, therefore, been incor- 
porated only to safeguard the interests of 
the owners of lands, as, otherwise, taking 
umbrage under the provision for making 
several declarations in respect of a single 
notification under S. 4 (1), the Govern- 
ment may treat the notification under 
Section 4 (1) as a kind of reservoir from 
which it can from time to time draw out 
land and make declarations, but at the 
same time, keep the owners of lands at 
bay by having the compensation payable 
for the lands drawn out at successive 


stages, pegged down at the rates that 
were prevalent when the notification 
under Section 4 (1) was made. (Para 8) 


(B) Land Acquisition Act (1894), S. 6 (1) 
First Proviso and S. 4 — Notification 
under $. 6 (1) — Publication — Limita- 
tion period of 3 years — Computation — 
First notice published within 3 years 
quashed by High Court — Second notice 
after expiry of 3 years — No illegality 
— Maxim “actus curiae neminem grava- 
bit? — Applicability. (1978) 91 Mad 
LW 1, Overruled. 


A declaration under S. 6 (1) was made 
within the period of 3 years from the 
date of notification under S. 4. The ac- 
quisition proceedings were challenged in 
writ proceeding and ultimately the de- 
claration under S. 6 (1) was quashed. 
Therefore, the Government issued fresh 
declaration under S. 6 (1) but by that 
time the period of 3 years contemplated 
by the Proviso 1 to S. 6 (1) had expired. 


Held that even assuming that the Ist 
Proviso to S. 6 (1) is mandatory, the same 
was complied within the instant case as 
first declaration under S. 6 (1) was well 
within 8 years from the notification under 
Section 4 (1). It was not therefore a case 
where no declaration was at all effected 
by Government under S. 6 (1) of the Act 
within a period of three years from the 
date of Gazette Notification under S. 4 (1). 
In such a case, it could not be said that 
a second declaration had been made be- 
yond a period of three years and was 
therefore invalid, merely because the first 
declaration under S. 6 (1) had been quash- 
ed by an order of Court, the first declara- 
tion did not become non est and it was 
not necessary that the second declaration 
should also be made within a period of 
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three years from the date ‘of: the notifica- 
tion. Though the first declaration had 
been quashed, the factum of declaration 
could not be disputed or effaced. . The 
first. proviso to S., 6 (1) refers only to a 
declaration under S. 6 and does not say 
that an effective declaration should be 
made within three years. Nor does it say 
that in the event of the declaration being 
quashed by Court, subsequent declara- 
tion too should be made within three 
years. (Paras 14 to 17) 


Held further that as the acquisition 
Po e were stayed during pen- 
ency of the writ petition, the ` Govern- 
ment was not a free agent during that 
eriod to set right any mistakes committed 
y it. It could not be said therefore that 
time would run out against Government 
so as to denude it of its full period of 
three years to make a declaration under 
Section 6 (1). The maxim “actus curiae 
neminem gravabit” would apply to the 
legislative measure contained in the first 
proviso to S. 6 (1) of the Act notwith- 
standing there being no express provision 
in the proviso to causes which are delay- 
ed by reason of issuance of a Courťs 
order. (1978) 91 Mad LW 1, Overruled. 
W. P. Nos. 2897 to 2899 of 1966 


(Mad) 
and W. P. No. 642 of 1969 (Mad), Ap- 


proved. (Paras 17, 18) 
Cases Referred: Chronological Paras 


(1978) 91 Mad LW 1 _5, 11 17, 18 
AIR 1975 SC 67 : 1975 Tax LR 33 15, 17 
AIR 1975 SC 1089: 1975 Tax LR 1529 12 
AIR 1975 Mad 383 12 
(1972) 85 Mad LW 624 | 3, 7 
AIR 1970 SC 209 : 1970 Lab IC 269 12 
AIR 1969 SC 872 13, 14 
(1969) Writ Petn. No. 642 of 1969 (Mad) 


5, 9, 11, 15, 16, 18 
AIR 1967 Ker 153 13, 14 
AIR 1967 Mad 445 : 1967 Cri LJ 1650 Y 


AIR 1966 SC 1593 8 


AIR 1966 SC.1631 13 
(1966) Writ Petn. Nos. 2397 to 2899 of 


1966 (Mad) 5, 9, 11, 18 
AIR 1965 SC 1213 3, 14 
AIR 1932 PC 165: 1982 AN LJ 643 18 


_D. Raju and H. Venkatachalapathy, for 
Petitioners; Ramajagadeesan, for Govt. 
Pleader, for Respondents. 

NATARAJAN, J.:— The question re- 
ferred to the Full Bench is whether the 
fundamental principles actus curiae nemi- 
nem gravabit (an act of a Court shall pre- 
judice no man) and actus legis nemini est 
damnosus (an act in law shall prejudice 


no man) will have application in constru-. 
. ing ‘the time-limit prescribed in the. ‘first 
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tion Act, 1894,. limiting thereunder the 
period for declaration to three years from 
the date of the notification under S. 4 (1) 
of the Land Acquisition Act (hereinafter 
referred to as the Act). 


2. For an appreciation of the ques- 
tion, it is necessary to set out the facts of 
the case. On 25th June, 1969, a notifica- 
tion under S. 4 (1) of the Act was made 
by the second respondent herein notifying 
the intention of the Government to ac- 
quire a certain extent of land in Nanjana- 
Daran village, Erode taluk, Coimbatore 

istrict, comprised in the Survey Numbers 
mentioned in the notification, for the pur- 
pose of providing house sites to Harijans. 
Among the items of land notified was, an 
extent of 1.17 acres in Survey No. 48/1 
belonging to the petitioners herein. The 
enquiry under S. 5-A of the Act was held 
on 10th February, 1970 and then follow- 
ed a declaration of the Govemment 
under S. 6 (1) of the Act by Gazette Noti- 
fication dated 27th May, 1970 declaring 
that the lands were required for a publie 
purpose. 


The petitioners fled Writ Petn. 


3. 
No. 2544 of 1970 : (Reported in (1972) 85 


Mad LW 624) on or about 16th August, 
1970, to challenge the validity of the dec- 
Jaration. Palaniswami, J., held that there 
was no valid service of notice regardin 
the enquiry under S. 5-A of the Act di 
therefore, the enquiry under S. 5-A was: 
vitiated and the declaration under S. 6 
that followed was also vitiated. Conse- 
quently, by order dated 8rd November, 
1971, the learned Judge allowed the writ 
petition and held that “the enquiry pro- 
ceedings and the declaration under Sec- 
tion 6 (1) have to be quashed without pre- 
judice to the respondent continuing the 
proceedings in accordance with law, if so 
advised.” 


4. In view of this order, fresh enquiry, 
after notices were served on the peti- 
tioners, under S. 5-A was held on 2nd 
June, 1972. Thereafter, a declaration 
under S. 6 was again made by the Gov- 
ernment on 26th September, 1972 and the 
declaration was published in the Gazette 
dated 11th October, 1972. Then followed 
the award enquiry and the passing of the 
award on 16th July, 1974. It was there- 
after, the petitioners filed the present writ 
petition contending that inasmuch as the 
declaration under S. 6 (1) had been made 
beyond a. period of three years from the 
date of the notification under S. 4 (1) of 
the Act, the declaration was out of | time 


_ as it-was not in accordance with the first. 
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roviso to-§. 6 (i) of the Act and, there- 
ore; the declaration should be quashed 
by means of a writ of certiorari. 


‘5, When the petition’ came up for 


hearing before Mohan, J. the petitioners | 


relied on an order of a Division Bench of 
this Court in- Writ Petition No. 1418 of 
1972 (Reported in (1978) 91 Mad LW 1). 
where it was held that the first proviso to 
S. 6 (1) was unequivocal in its terms and 


threrefore, any declaration under S. 6 (1) 


made -after a period of three years from 
the date of the notification under S. 4 (1), 
whatever may be the reason for the de- 
lay, will automatically attract the inter- 
diction contained in the proviso. In so 
rendering its decision, the Bench over- 
ruled the decision of Ismail, J. in Writ 
Petition No. 642 of 1969 and the order of 
Alagiriswami, J. (as he then was) in Writ 
Petition Nos. 2897 to 2899 of 1966, where- 
in the view taken was that the general 
principle that the pendency of proceed- 
ings before a Court cannot operate to the 
prejudice of parties, will come into opera- 
tion so that the period for which the ac- 
quisition proceedings remained stayed 
under an order of the Court would be ex- 
cluded for the purpose of determining the 
poe of three years mentioned in the 

st proviso to S. 6 (1). -On the other 
hand, it was urged on behalf of the Gov- 
ernment before Mohan, J. that the funda- 
mental. principles actus curiae neminem 
gravabit and actus legis 
mnosus would, undoubtedly, be attracted 
when acquisition proceedings remained 
stayed by reason of an order of Court and 
. by the application of the said maxims 


the period mentioned in the first proviso 
to S. 6 D would get extended for such - 
time as the order ‘of stay passed by the 


Court remained in force. 


6. It is with reference to this contro- 
versy, the matter has been referred to the 
Full Bench by the learned Chief Justice. 


7. As already stated,. Writ Petition 
No. 2544 of 1970 J in (1972) 85 
Mad LW 624) was filed on August 16, 
1970, and disposed of on November 8, 
1971, and during that-.period the stay of 
further pror eeng: was ordered by the 
Court. If this period is excluded from 
consideration,. the subsequent declaration 
under S. 6 (1) of the Act, made on Octo- 
ber 11, 1972, will fall within a period of 
three years from the date of the notifica- 
tion under S. 4 (1). .. If, however, there is 
no exclusion of the period when the order 
of stay was in force, then, undoubtedly, 


the impugned declaration will fall beyond . 
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-the. period. prescribed in- the proviso in 
question: | eet * Sd 
8. Before we consider the arguments 


_of counsel in support of the conflicting 


positions, we may, with advantage, refer 
to certain changes made in S. 6 of the 


` Act and the circumstances under which 


the changes had been made.. -Before - 
amendment by Act 18 of 1967, S. 6 of the 
Act read as follows :-— 


“Section 6. Declaration that land is re- 
quired for a public purpose :— 

(1) Subject ‘to the provisions of 
Part VII of this Act, when the appropriate 
Government is satisfied, after considering 
the report, if any made under S. 5-A, sub- 
s. (2), that any particular land is needed 
for a public purpose, or for a Company, 
a declaration shall be made to that effect 
under the signature of a Secretary to such 
Government or of some officer duly auth- 
orised to certify its orders : | 


Provided that no such declaration shall 
be made unless the compensation to be 
awarded for such property is to be paid 
by a Company, or wholly or partly out of 
public revenues or some fund controlled 
or managed by a local authority. 

2 The declaration shall be published 
in the Official Gazette, and shall state the 
district or other territorial division in 
which the land is situate, the purpose for 
which it is needed, its approximate area, 


_and, where a plan shall have been made 
‘of the land, the place where such plan 


may be inspected. 

(3)- The said declaration shall be con- 
clusive .evidence that the land is needed 
for a public purpose or for a Company, 
as the case may be; and, after making 
such declaration, the appropriate Govern- 
ment may acquire the land in manner 


- hereinafter appearing.” 


In State of Madh. Pra. v. Vishnu Prasad, 
AIR 1966 SC 1593 the Supreme Court had 
to consider whether, after the notification 
under S. 4 (1) of-the Act had been made 
in respect of an area or an extent of land, 
it was open to the Government to make 
more than one declaration under S. 6 (1) 


of the Act. The Supreme Court held that 


it was not open to the Government to 
make more than one declaration under 
S. 6 (1) of the Act in respect of single 
notification ‘under S. 4 (1) of the Act. 
After dealing with the scope of Ss. 4 5-A, 
and 6 of the Act, the Supreme Court held 
that with reference to a notification under 
S. 4 (1); only a‘ single declaration under 
S. can be made, in the following 
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“Ss. 4, 5-A and 6, in our opinion, are 
integrally connected, S. 4 specifies the 
locality in which the land is acquired and 
provides for survey to decide what parti- 
cular land out of the locality would be 
needed. S. 5-A provides for hearing of ob- 
jections to the acquisition and after these 
objections are decided, the Government 
has to make up its mind and declare 
what particular land out of the locality it 
will acquire. When it has so made up its 
mind it makes a declaration as to the 
particular land out of the locality notified 
in S. 4 (1) which it will acquire. It is clear 
from this intimate connection between 
Ss. 4, 5-A and 6 that as soon as the Gov- 
ernment has made up its mind what parti- 
cular land out of the locality it requires, 
it has to issue a declaration ‘under S. 6 to 
that effect. The purpose of the notification 
under S. 4 (1) is at this stage over and it 
may be said that it is exhausted after the 
notification under S. 6........ There is 
‘nothing in Ss. 4, 5-A and 6 to suggest that 
S. 4 (1) is a kind of reservoir from which 
the Government may from time to time 
draw out land and make declarations with 
respect to it successively. If that was the 
intention behind Ss, 4, 5-A and 6, we 
would have found some indications of it 
in the language used therein. But, as we 
read those three sections together, we can 
only find that the scheme is that S. 4 spe- 
cifies the locality, then there may be sur- 
vey and drawing of maps of the land and 
the consideration whether the land is 
adapted for the purpose for which it has 
to be acquired, followed by objections 
and making up of its mind by the Gov- 
ernment what particular land out of that 
locality it needs. This is followed by a 
declaration under S. 6 specifying the parti- 
cular land needed aad. that, in our opi- 
nion, completes the process and the noti- 
fication under S. 4 a) cannot be further 
used thereafter. At the stage of S. 4 (1) 
the land is not particularised, but only 
the locality is mentioned; at the stage of 
S. 6 the land in the locality is particularis- 
ed and thereafter it seems to us that the 
notification under S. 4 (1), having served 
its purpose, exhausts itself. The sequence 
of events from a notification of the inten- 
tion to acquire under S. 4 (1) to the dec- 

ation under S. 6 unmistakably leads 
one to the reasonable conclusion that 
when once a declaration under S. 6 parti- 
cularising the area out of the area in the 
locality specified in the notification under 
S: 4 (1) is issued, the remaining non-parti- 
cularised area stands ‘automatically releas- 
ed. In effect, the scheme of these ’three 
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sections is that there should be one noti- 
fication under S, 4 (1) followed by one 
notification under S. 6 after the Govern- 
ment has made up its mind which land 


out of the locality it requires.” 


In view of this judgment, the President of 
India promulgated an Ordinance, namely 
The Land Acquisition (Amendment and 
Validation) Ordinance, 1967 on January 
20, 1967. This Ordinance was replaced 
by the Land Acquisition (Amendment and 
Validation) Act, 1967 (Act 18 of age 
S. 6 (1) in its amended form, reads as fol- 
OWS :— 


“Subject to the provisions of Part VII of 
this Act, when the appropriate Govern- 
ment is satisfied, after considering the re- 
port, if any, made under S. 5-A, sub-s. (2), 
that any particular land is needed for a 

ublic purpose, or for a Company, a dec 
aration shall be made to that effect under 
the signature of a Secretary to such Gov- 
ernment or of some officer duly authoris- 
ed to certify its orders, and different dec- 
larations may be made from time to time 
in respect of different parcels of any land 
covered by the same notification under 
S. 4, sub-s. (1), irrespective of whether 
one report or different reports has or have 
been made (wherever required) under 
S. 5-A sub-s. (2): 

Provided that no declaration in respect 
of any particular land covered by a noti- 
fication under S. 4, sub-s. (1), published 
after the commencement of the Land Ac- 
gustan (Amendment and Validation) 

rdinance, 1967 (1 of 1967}, shall be made 
after the expiry of three years from the 
date of such publication : 


Provided further that no such declara- 
tion shall be made unless the compensa- 
tion to be awarded for such property is 
to be paid by a Company, or wholly or 


partly out of public revenues or some 
d controlled or managed by a local 
authority. 

CO) aeui aaa Bees 4 


It may thus be seen that the amendment 
effected to S. 6 (1) was intended mainly 
to overcome the limitations contained in 
old S. 6 of the Act, viz., that only one 
declaration under S. 6 (1) can be made in 
respect of a notification under S. 4 (1) of 
the Act, While, therefore, providing for 
plurality of declarations under S. 6 (1) in 
its amended form, the legislature had also 
deemed it necessary to fix a time-limit 
within which a series of declarations or 
even'a single declaration under S. 6 (1) 
should be made from the date of the noti- 
fication under S. 4 (1) of the Act: The first 
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proviso had, therefore, been incorporated 
only to safeguard the interests of the 
owners of lands as, otherwise, taking um- 
brage under the provision for making 
several declarations in respect of a single 
notification under S. 4 (1), the Govern- 
ment may treat the notification under 
S. 4 (1) as a kind of reservoir from which 
it can from time to time draw out 
land and make declarations, but at the 
same time, keep the owners of lands at 
bay by having the compensation payable 
for the lands drawn out at successive 
stages, pegged down at the rates that 
were prevalent when the notification 
lander S. 4 (1) was made. 


9. It is in this background of legisla- 
tive change, we have to consider the ques- 
tion referred to us for consideration. This 
question, in a slightly different form came 
up for consideration before Alagiriswami, 
J. (as he then was) in Writ Petitions 
Nos. 2397 to 2899 of 1966. In those peti- 
tions, the validity of certain acquisition 
proceedings was challenged. Therein, the 
notification under S. 4 (1) of the Act had 
been made before the Land Acquisition 
(Amendment and Validation) Ordinance, 
1967 had been passed by the President. In 
respect of such cases, S. 4 of the Land 
Acquisition (Amendment and Validation) 
Act, 1967 provided a two year time-limit 
from the date of the notification under 
S. 4 (1). of the Act for a declaration being 
made under S. 6 (1). In the writ petitions 
referred to above, a contention was raised 
that since two years had elapsed after the 
Ordinance was issued on 20th January, 
1967, it was not open to Government to 
issue a declaration under S. 6 (1) there- 
after, Alagiriswami, J. repelled that con- 
tention and held.as follows :— 


“Tt is obvious that the delay in the issue 
of a notification, in holding an enquiry 
under S. 5-A and issuing a declaration 
under S. 6 has been caused only as a re- 
sult of the order of stay issued by this 
Court....... It is a well established pro- 
position of jurisprudence that no order 
passed by a Court can be allowed to in- 
jure a litigant’s interests. The petitioners, 

aving obtained an order of stay, cannot 
now be allowed to take advantage of that 
stay order to urge that notwithstandin 
the order of stay, the Government shoul 
either have issued a fresh notification 
under §, 4 (1) or that they would be de- 

arred from issuing a declaration under 
S. 6, if they did not do so within two 
years of the promulgation of the Ordin- 
ance, | 
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Again, a similar question came up for 
consideration before Ismail, J. in Writ 
Petition No. 642 of 1969. In that case, the 
notification under S. 4 (1) was published 
in the Gazette on 2nd November, 1966. 
Since the Government issued a direction 
under S. 17 (4) of the Act, dispensing with 
the enquiry under S.. 5-A of the Act, a 
draft declaration under S. 6 (1) of the Act 
was also approved by the Government 
simultaneously and consequently, the 
declaration under S. 6 was also published 
in the Gazette dated 2nd November, 1966. 
On 24th: January, 1967 the land-owner 
filed Writ Petition No. 182 of 1967 for the 
issue of a writ of certiorari to quash the 
order of the Government. That petition 
was admitted on 25th January, 1967 and 
the Court passed an interim order of stay. 
The Writ Petition was allowed on 26th 
November, 1968 and the declaration under 
S. 6 was quashed, but the notification 
under S. 4 (1) was allowed to stand. The 
Government then issued a notice dated 
12th February, 1969 for holding the en- 
quiry under S. 5-A, The Jand-owner again 
filed a writ petition, viz., W. P. No. 642 
of 1969 and contended therein that inas- 
much as a period of two years had elaps- 
ed from the date of notification under 
S. 4 (1), the Government was not entitled 
to pursue further proceedings in relation 
to the said notification. 


10. Ismail, J. repelled the contention 
on two grounds, the first one being 
that S. 4 (2) of the Land Acquisition 
(Amendment and Validation) Act will ap- 
ply to a case only where the Government, 

aving made a notification under S. 4 (1) 
of the Act, have not taken any steps to 
make a declaration under S. 6 (1) of the 
Act, and will not apply to a case like that 
of the petitioner therein, where, along 
with the notification under S. 4 (1) of the 
Act, the Government had also made a de- 
claration under S. 6 (1) of the Act. The 
second ground was that in a case where 
the Government have made a declaration 
under S. 6 (1) of the Act prior to the com- 
mencement of the Ordinance and the de- 
claration was subsequently found to be 
not valid and therefore was quashed, it 
will not be governed by S. 4 (2) of the 
Land Acquisition (Amendment and Vali- 
dation) Act. Elaborating this point, the 
learned Judge has held as follows :— 


“It is in this context that the general 
principle that the pendency of proceed- 
ings before a Court cannot operate to the 
prejudice of the parties, will come into 
the picture, and the fact that the writ peti- 
tion was pending on the file of this Court 
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beyond the period prescribed by S. 4 (2) 
„of the Amendment and Validation Act 
cannot operate to the prejudice of the 
Government and disable them from mak- 
ing a declaration under S. 6 (1) of the Act. 
The present case is not one where the 
Government had not made a declaration 
under S. 6 (1) of the Act. On the other 
hand, a declaration under S. 6 (1) of the 
Act had already been made by the Gov- 
ernment and that declaration was de- 
molished or extinguished only by the 
issue of a writ of certiorari by this Court 
on 26th November, 1968. In my opinion, 
a case in which the Government had al- 
ready made a declaration and the decla- 
ration was subsequently found to be 
vitiated and was quashed, will not stand 
on the same footing as a case in which the 
Government, having issued a notification 
under S. 4 (1) of the Act, had not taken 
steps to complete the acquisition by mak- 
ing a declaration under S. 6 (1) of the Act. 


S. 4 (2) of the Amendment and Validation. 


Act is intended to apply ‘only to those 
cases where the Government, having made 
a notification under S. 4 (1), had not taken 
steps to complete the acquisition by mak- 
ing a declaration under S. 6 (1) of the 
ACT 0652 The anomaly of the ac- 
ceptance ‚of the argument of the 
learned counsel for the. petitioner in this 
behalf will become apparent in such a 
case, because, without there being any 
delay on the part of the Government it 
will be said to have been disabled from 
completing that acquisition.” . 


1l. The matter came up for considera- 
tion once again in Writ Petition No. .1418 
of 1972: (reported in (1978) 91 Mad LW 
1). A notification under S. 4 (1) of the Act 
regarding the acquisition of certain land 
in Vadamaruthur village, Thirukkoilur 
taluk, South Arcot District, was published 
in the Government Gazette on March 29, 
1967. Simultaneously, a declaration under 
S. 6 of the Act was also published, the 
enquiry under S. 5-A having been dis- 
ees with. The owner of the land chal- 
enged the declaration and filed Writ 

‘Petition No. 2793 of 1968 which was al- 
lowed on 21st January, 1970 and the de- 
claration was struck down. Thereafter, 
the acquisition authorities invited objec- 
tions and held the enquiry under S. 5-A 
and a fresh declaration under S. 6 of the 
Act was published by Government on 9th 
September, 1971. 
again challenged the validity of the decla- 
ration in Writ Petition No. 1418 of 1972 
and contended that the declaration had 


been: published beyond a period of. three . 
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. years from the: date of. notification. under 


S. 4 (1) and therefore, it was in contraven- 
tion of the first proviso to  sub-s. (1) of: 
S. 6 of the Act. Koshal, J. (as he then was) 
referred the petition to a Division Bench 
as he differed from the view taken in: 
Writ Petition No. 642 of 1969 and was. of 
the view that the principle that an` act 
of Court shall prejudice nobody, though. 
well established, will not apply to.a speci- 
fic legislative measure providing limitation 
which does not except from its domain 
causes which are delayed by reason of 
the issuance of a Court's order. The Writ 
Petition then came to be considered by a; 
Division Bench presided over by Kaila-. 
sam, C. J. and Balasubrahmanyan, J. The 
Bench considered the order of Alagiri- 
swami, J. in Writ Petitions Nos. 2897 to 
2399 of 1966 and Ismail, J. in Writ Petition 
No. 642 of 1969, and disagreed with the 
views taken by the learned Judges in 
those two cases and held as follows :— 


“With respect, we are unable to accept 
the view taken by the learned Judges. 
The proviso is unequivocal in that it pro- 
vides that no declaration in respect of any 
particular land covered by a notification. 
under S. 4, sub-s. (1) shall be made after 
the expiry of three years from the date of 
such publication. The period of limitation 
in the case of debt relief enactments, 
which stay the filing of suits, it is speci- 
fically provided that certain periods, dur- 
ing which the matter was pending before 
Courts, should be excluded. It is 
legislative practice to provide for such, 
exclusion. No such exclusion is provided 
in the proviso. We do not think that there 
would be any justification for reading into 
the proviso the words which are not 
there. We respectfully agree with the 
view of the referring Judge, Koshal, J., 
who was of the view that the proviso is . 
couched in unambiguous language and 
there is no scope for exceptions being , 
grafted on to it. The learned Judge pro- 
ceeded to observe that the principle that 
an act of Court shall prejudice nobody is 
well established, but then, it will not ap- 
ply to a specific legislative measure pro- 
viding limitation which does not except 
from its domain causes which are delayed 
by reason of issuance of a Courťs order. 
We agree with the above view and hold 
that the period of three years specified in’ 
the proviso is absolute and that any time 
during which writ proceedings are pend- 
ing cannot be excluded.” . 


12. It is ‘the correctness of this view, 
we have-to consider in the present refers 
ence. Mr. Sivasubramaniam,.learned coune. 
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red to above and argued that inasmuch as 
- no provision has been made by the Legis- 
lature for the period of limitation for 
making a declaration under S. 6 (1) of the 
Act being extended on account-of the 


pendency of proceedings in Court, the. 


Courts must construe the section with re- 


ference to the plain and unambiguous . 


language in which it has.been framed and 
it is not T to the Courts to supply any 
omission by engrafting on or introducing 
in the section something which they think 
to be a general principle of justice and 
equity because, to do so would be en- 
trenching upon the preserves of Legisla- 
ture, the primary function of Courts: of 
law being jus dicere and not jus dare. His 
further argument was that, in any event, 
the Government is not a Court and there- 
- fore, there is no possibility of applying 
the saving provisions contained in Ss. 15 
and 29 of the Limitation Act, 1963, for 
extending the time-limit provided in the 
first proviso to S. 6 (1) of the Act for 
making a declaration under S. 6 (1). In 
support of this argument, he cited before 
us the following decisions where it has 
been held that statutory bodies are not 
Courts and therefore, the provisions of 
the Limitation Act will not apply to pro- 
ceedings pending before them. The Lab- 
our Court is not a Court within the Indian 
Limitation Act, 1968. Nityanand v. L.I.C., 
AIR 1970 SC 209. The appellate ‘auth- 
ority and the Judge (Revisions), Sales Tax, 
exercising jurisdiction under the Sales 
Tax Act are not ‘Courts’, but are merely 
administrative tribunals, and S. 14, Limi- 
_ tation Act, therefore, does not, in terms, 
apply to proceedings before such tribunals 
— Commr. of Sales Tax v. Parson Tools 
and Plants, AIR 1975 SC 1039:35 STC 
413. Rent Controller and Appellate Auth- 
ority under the Tamil Nadu _ Buildings 
(Lease and Rent Control) Act, (18 of 1960 
are not Courts, but persona designata an 

therefore, Ss. 5 and 29 (2) of the Limita- 
tion Act are not applicable to the pro- 
ceedings before them — S. Ganapathy v. 
N. Kumaraswami, 
decided by one of us. 


18. The learned counsel then argued 
that where a period of limitation had 


been prescribed in a particular enact- A 


ment, then computation of time regard- 
ing matters covered by the legislation 
should be made only in accordance with 
the provisions of that particular Act. As 
authority for this contention, 
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‘sel for the petitioners, mainly relied on’ 
the judgment of the Division Bench refer- ` 


AIR 1975. Mad 383, 
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subramaniam cited . three cases: Jaipuria 
Brothers -Ltd. v. State of U. P., AIR 1965 
SC 1218: (1965) 16 STC 494. Chacko 
Scaria v. R. T. A., AIR 1967 Ker 153 and 
Venkateswara Rao v. Narasimha Reddy, 


: ATR 1969 SC 872. The further contention - 


of Mr. Sivasubramaniam was that in con- 
struing the periods of limitation fixed in 


. an enactment, equitable consideratic-ns are 
out of place and strict grammatical - 


meanings of the words alone would be 
the safe guide. With reference to this 
argument, he cited Nagendra Nath v. 
Suresh, AIR 1982 PC 165. He also relied 
upon a decision of a Full Bench of this 
Court, in Athiappa v. Athiappa, AIR 1967 
Mad 445 : ILR (1967) 2 Mad 879, in which 
it was held that the maxim actus curiae 
neminem gravabit could not be invoked 
generally to interpret the second proviso 
to sub-s. (4) of S. 145 Cr. P. C. in a libe- | 
ral manner. Lastly, the petitioners’ coun- 
sel referred to Jang Singh v. Brij Lal, AIR 
1966 SC 1631 to argue that only if a mis- 
take had been committed by Court in the 
passing of an order, the maxim actus 
curiae neminem gravabit can be applied 
to enlarge the period of limitation. The 
abovesaid case was cited to buttress the 


argument that since the Court had allow- 


ed the earlier petition viz., Writ Petition 
No. 2544/1970 and quashed the enquiry 
under S. 5-A and the declaration under 
S. 6 (1), the Court had not committed any 
mistake in passing the order of interim 
stay and therefore the respondents were 
not entitled to put forth the plea that the 
period of stay should be excluded from 
the computation of the three years’ period 
prescribed in the first proviso to S. 6 (1) 
of the Act. 


14. We shall now deal with the seve- 
ral contentions of Mr. Sivasubramaniam. 
It is, no doubt, true the Government is 
not a Court as envisaged under the Limi- 
tation Act, and therefore, the provisions 
contained in Ss. 15 and 29 of the Limita- 
tion Act will not apply to acquisition pro- 
ceedings resorted to by Government so as 
to enlarge the period of three years fixed 
by the Legislature for a declaration being 
made under S. 6 (1) after the publication 
of a notification under S. 4 (1) of the Act. 
So far as the authorities cited by counsel 
for projecting an argument that the Land 
uisition Act is a self-contained Code 
and therefore the period of limitation pre- 
scribed therein must be strictly construed 
in accordance with the provisions of that 
Act, we do not think the authorities can 


-be of much assistance to the petitioners. 
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In Jaipuria Brothers Ltd. v. State of U. P., 
AIR 1965 SC 1213: (1965) 16 STC 494 
which arose under the U. P. Sales Tax 
Act, 1948, the assessee’s contention was 
that the re-assessment proceedings were 
barred by limitation. This was not accept- 
ed by the High Court because, in its 
view, the three years’ period prescribed 
under the Act would be attracted only if 
the assessing officer exercised his suo 
motu powers of revision, but it will have 
no application if the reassessment was 
sought to be made in pursuance of an 
order passed by an appellate or revisional 
authority It was this differentiation in 
the application of the period of limitation, 
that was disapproved by the Supreme 
Court in the case referred to above. No 
such situation exists here. Moreover, the 
application of the maxim actus curiae 
neminem gravabit did not arise for con- 
sideration in that case. In Chacko Scaria 
v. R. T. A., AIR 1967 Ker 153 the maxim 
nunc pro tunc was refused to be applied 
because the actual facts of the case did 
not warrant the application of the maxim. 
Venkateswara Rao v. Narasimha Reddy, 
AIR 1969 SC 872 was a case relating to 
an election petition and the Supreme 


Court held that the Limitation Act can- - 


not apply to an election petition inasmuch 
as the Representation of the People Act 
is a complete and self-contained Code 
and it does not admit of the introduction 
of the principles or the provisions of law 
contained in the Indian Limitation Act. 
In the present proceedings, the respon- 
dents do not rely upon the saving provi- 
sions contained in the Limitation Act to 
get over the interdiction contained in the 
proviso to S. 6 (1). On the other hand, 
they pray for the application of the equit- 
able principle that the act of Court should 
not prejudice them. The decision of the 
Full Bench in Athiappa v. Athiappa, AIR 
1967 Mad 445:ILR (1967) 2 Mad 879 
does not really lend support to the con- 
tention of the petitioners and, on the 
other hand, the ratio in that case runs 
somewhat counter to their contention. The 
Full Bench had to consider the question 
whether a Magistrate, in. exercise of his 
powers under the second proviso to Sec- 
tion 145 (4) Cr. P. C. can order restora- 
tion of possession of land to a party whose 
dispossession had taken place beyond a 
period of two months next before the 
date of the preliminary order, by the ap- 


plication of the maxim actus curiae nemi- 
nem gravabit. The Full Bench held that 
by means of the proviso, the person who 


had been forcibly and wrongfully dispos- 
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sessed within two months next before the 
date of the preliminary order was deem- 
ed, as it were by a legal fiction, to be in 
possession on the date of the preliminary 
order though he did not have actually 
any such possession but the principle of 
the fiction could not be stretched further 
to hold that the party wrongfully and 
forcibly dispossessed should be deemed 
to be in possession not only on the date 
of the preliminary order, but also on the 
date of the petition. But, in so holding, 
the Full Bench did not say that the 
maxim cannot ever be invoked by a party. 
In the words of the Full Bench, “the 
maxim could be invoked and applied in 
individual cases to a party who has done 
all he should do under the statute and is 
prejudiced solely by the delay or mistake 
of the Court.” Thus, what the Full Bench 
held was that the maxim actus curiae 
neminem gravabit cannot be invoked 
generally to interpret the second proviso 
to. sub-s. (4) of S. 145.Cr. P. C. in a libe- 
ral manner so as to enlarge the period 
fixed under the proviso by applying the fic- 
tion nunc pro tune and treat the prelimi- 
nary order made on a later date as one 
assed on the date of the petition. There- 
ore, ‘all that the Full Bench has stated is 
that the maxim will not call for automatic 
and mechanical application in cases 
to enlarge the period fixed under the pro- 
viso to sub-s, (4) of S. 145 Cr. P. C., but 
it can only be invoked and applied in ap- 
propriate cases. 


15. It is common ground that in the 
present case a declaration under S. 6 (1) 
of the Act was factually made by the first 
respondent on 27th May, 1970 which was 
well within three years from 25th June, 
1969 when the notification under S. 4 (1) 
was made. It is not therefore a case where 
no declaration was at all effected by Gov- 
ernment under S. 6 (1) of the Act within 
a period of three years from the date of 
Gazette notification under S. 4 W. In 
such a case, can it be contended that, 
merely, because a second declaration had 
been made beyond a period of three years 
as the first declaration under S. 6 (1) had 
been quashed by an order of Court, the 
first declaration had become non est and 
the second declaration should also be 
made within a period of three years from 
the date of the notification? We think 
not, because, though the first declaration 
had been quashed, the factum of declara- 
tion cannot be disputed or effaced. The 
effect of the quashing order passed by the 
Court will only remove the validity and 
legal force of the declaration which had 
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een quashed. The first proviso refers 
only to a declaration under S. 6 and does 
not say that an effective declaration should 
be made within three years. Nor does it 
say that in the event of the declaration 
being quashed by Court, subsequent de- 
claration too should be made within three 
years. We cannot, therefore, import more 
words into the proviso than what is con- 
tained therein. We are fortified in our 
view by the ratio laid down by the Sup- 
reme Court in Director of Inspection of 
Income-tax, v. Pooran, AIR 1975 SC 67: 
(1975) 2 SCR 104. That was a case where 
certain silver bars recovered in the course 
of a search were seized under S. 182 (8) 
of the Income-tax, Act, 1961. The validity 
of the order of seizure was challenged by 
means of a writ petition. Subsequently, 
the parties consented to the attachment 
order being quashed and the Income-tax 
Department being entitled to look into 
the matter afresh after giving the peti- 
tioners an opportunity to prove that the 
seized silver bars belonged to a firm and 
not to one Pooran Mal individually. The 
writ petition was disposed of on the basis 
of the consent arrived at between the 
parties. After fresh enquiry, the Income- 
tax Department held once again that the 
silver bars belonged to Pooran Mal and 
therefore, they were liable to attachment. 
This order was again challenged in a fur- 
ther writ ‘petition and therein, it was con- 
tended that since the second order under 
S. 182 (5) had been passed beyond a 
period of three months from the date of 
the recovery of the silver bars, it was bar- 
red by limitation. The Supreme Court 
rejected the contention and held that the 

eriod of limitation was intended for the 

enefit of the persen whose property had 
been seized and therefore, it was open to 
him to waive the benefit and, as. the 
petitioners had earlier consented to the 
Income-tax Department dealing with the 
matter afresh, they must be deemed to 
have agreed to the Income-tax Officer ex- 
ercising his jurisdiction in the particular 
mode agreed to between the parties. The 
further view taken by the Court was as 
follows :— 

“Even if the period of time fixed under 
Section 132 (5) is held to be mandatory, 
that was satisfied when the first order was 
made; thereafter if any direction is given 
under Section 182 (12) or by. a Court in 
writ proceedings as in this case, we do not 
think an order made in pursuance o 
such a direction would be subject to the 
limitations prescribed under S. 182 (5).... 
We cannot accept the contention on behalf 
of the respondents that even such a fresh 
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order should be passed within ninety 
days.” 


The abovesaid ratio will, in our view, 
squarely apply to the case on hand. There- 
fore, even if we are to hold that the period 
of three years fixed under the first proviso 
to Section 6 (1) is held to be mandatory, 
that direction was complied with when the 
first declaration was made on 27th May, 
1970, As pointed out by Ismail, J. in Writ 
Petition No. 642 of 1969, 


“a case in which the Government had 
already made a declaration and the de- 
claration was subsequently found to be 
vitiated and was quashed, will not stand 
on the same footing as a case in which the 
Government, having issued a notification 
under Section 4(1) of the Act, had not taken 
steps to complete the acquisition by mak- 
ing a declaration under S. 6 (1).” 


The petitioners cannot, therefore, be heard 
to say that the making of the first declara- 
tion within time should be eschewed from 
consideration and the second declaration! 
should be treated as one made for the first 
time by the Government as if nothing had 
happened between the notification under. 
Section 4 (1) and the second declaration’ 
under Section 6 (1) of the Act. 


16. We will now proceed to consider 
the application of the maxim actus curiae 
neminem gravabit to the proceedings in 
question. This maxim “is founded upon 
justice and good sense; and affords a safe 
and certain guide for the administration 
of the law.” (Vide: Broom’s Legal Maxims, 
page 99). We have already adverted to 
the period during which Writ Petition 
No. 2544 of 1970 remained pending on 
the file of the Court. During that period 
there was an order of stay in favour of 
the petitioners. The Government was not. 
therefore a free agent during that period, 
to set right any mistakes committed by 
it. In spite of it, can time run out against 
Government so as to denude it of its full 
period of three years to make a declara- 
tion under S. 6 (1) of the Act for acquir- 
ing the petitioners’ lands? It is this 
anomaly which has been pointed out by 
{smail, J. in Writ Petition No. 642 of 1969 
in the following words:— 


“The anomaly of the acceptance of the 
argument of the learned counsel for the 
petitioner in this behalf will become ap- 
parent in such a case because, without 
there being any delay on the part of the 
Government, it will be said to have been 
disabled from completing that acquisi- 
tion.” 
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' 17. The Division Bench which dispos- 


ed of Writ Petition No. 1418 of 1972 (re-' . 


ported in (1978) 91 Mad LW 1) has con- 
ceded, “that the oe that an. act of 
Court shall prejudice nobody is well es- 
tablished.” It, however, refused to apply 
the principle to a case of land acquisition 
because, “the period of three years spe- 
cified in the proviso is absolute.” The 
Supreme Court has, 
different view in Director of Inspection of 


Income-tax, v. Pooran (AIR 1975 SC 67).: 


This decision had not been placed for 
consideration by the Division Bench of 


this Court. At page 71 (para 8) of the re- 


port, their Lordships have stated as fol- 
lows:— i 


“It is a well established principle of 
judicial procedure that where any pro- 
ceedings are stayed by an order of a 
court or by an injunction issued by any 
Court, that period should be excluded in 
computing any period of limitation laid 
down by law. Especially after the Limita- 
tion Act, 1963, the provisions of which 
are now applicable to all proceedings, a 
provision like Explanation (1) to S. 132 
is superfluous and no argument can be 
based on it.” l 


Therefore, the view of the Division 
Bench that the maxim actus curiae nemi- 
nem gravabit will not apply to a specifie 
legislative measure providing limitation 
which does not except from its domain 
causes which are delayed by reason of 
issuance of a Court’s order cannot be 
held a correct one. We therefore hold 
- that as per the ratio laid down 
Supreme Court in Director of Inspection 
of Income-tax, v. Pooran, AIR 1975 SC 
67 : (1975) 2 SCR 104 the maxim under 
consideration will apply to the legislative 
measure contained in the first proviso to 
Section 6 (1) of the Act notwithstanding 
there being no express provision in the 
proviso to causes which are delayed by 
reason of issuance of a Court's order. 
18. We therefore approve the view 
taken by Alagiriswami, J. in Writ Petition 
Nos. 2397 to 2899 of 1966 and Ismail, J. 
in Writ Petition No. 642 of 1969, and hold 


that the decision in Writ Petition No.. 


1418 of 1972 (reported in (1978) 91 Mad 
LW 1) is not good law. 

19. The reference will stand answered 
accordingly. We direct the papers to be 
placed before the learned Chief Justice 
for the writ petition being posted 


before a single Judge for disposal 
after considering the other grounds 
set out. by the petitioners for quashing’ 


the declaration under S. 6 (1) of the Act. 


State v. Veerappan: (FB) - 


however, taken ‘a^ 


by the. 


A.T. Ri. 
ORDER OF COURT . . 


V. RAMASWAMEL J. :— 20. In view of 
the decision of a' Full Bench of this Court 
in W. P.-No. 3469 ‘of 1976, this writ peti- 
tion is liable to be dismissed and it is 
accordingly dismissed. No costs. 


Petition, dismissed. 
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1961 (2) Cri LJ 92 (1) (Ker); 1966 All LJ, 
342; AIR 1960 Cal 263 and 1961 (2) Cri 
LJ 331 (All). No longer good law in view 
of amendment, 


No doubt there is no specific provi- 
sion in either the relevant sections of- 
Chapter XIX which deal with the trial 
of warrant cases instituted on the police ~ 
reports by Magistrates or Chap, XX re- 
lating to the trial of summons cases’ in- 
stituted on police report, for acquitting 
the accused on the ground that the pro- 
secution had not produced its evidence. 
Nevertheless provisions have been made 
in the Code, for summons to be issued 
to the witnesses on the application of 
the prosecution and a duty is also cast 
on the prosecution to produce all its ‘evi- 
dence. Thus there is a duty cast on the 
court on an application by the prosecu- 
tion to issue summons to the witnesses 
and secure the presence of witnesses by 
exercising all the powers conferred on it 
by the Code for that purpose and duty 
is also cast on the prosecution to pro- 


‘duce all its evidence and to seek the 


assistance of the court for so doing by 
applying to the court for the issue of 
summons to the witnesses. Therefore an 
acquittal of the accused merely on the 
ground that the prosecution had not 
produced the witnesses would not be 
proper if the court had not on an appli- 
cation by the prosecution discharged its 
duty of summoning and enforcing the 
attendance of witnesses, 1961 (2) Cri LJ 
92.(1) (Ker); 1966 All LJ 342; ATR 1960 
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Cal 263 and 1961 (2) Cri LJ 331 (At). 
No .longer good law in. view of. amen 
ment, (Case law discussed). (Para 22) 


(B) Criminal P. €, (1974), Ss. 248 and 


253 (1) — Court issuing summons to wit- 
nesses On application of prosecution. -——-. 


Procuring of presence of witnesses be- 
coming difficult — Prosecution also ex- 
hibiting pronounced negligence in the 
matter — Court can acquit accused, AIR 
1971 Mys 60; AIR 1968 Guj 15; (1965) 2 
Cri LJ 835 (Raj); 1972 Cri LJ 1478 (Mys); 
AIR 1942 Mad 452 (1) and 1873 Cri LJ 
548 (Mad), Partly Dissented from... 


If the prosecution had made an appli- 
cation for the issue of summonses to its 
witnesses either under Section 242 (2) or 
254 (2), it is the duty of the Court to 
issue summonses to the prosecution wit- 
nesses and to secure the witnesses dy 


„` exercising all the powers given to it un- 


der the Cr. P. C. and if still the pres- 
ence of the witnesses could not be se- 
cured and the prosecution also either on 
account of pronounced negligence or re- 
ealcitrance does not produce the wit- 
nesses after the Court had given it suffi- 
cient time, and opportunities to do so, 
then the Court, being left with no other 
alternative would be justified in acquit- 
ting the accused for want of evidence to 
prove the prosecution case, under Sec- 
tion 248, in the case of warrant cases 
instituted on a police report and under 
Section 255, Cr. P. C. in summons cases. 
AIR 1971 Mys 60; AIR 1968 Guj 15; 
(1965) 2 Cri LJ 835 (Raj); 1972 Cri LJ 
1478 (Mys); ATR 1942 Mad 452 (1) and 
¢ 1973 Cri LJ 548 (Mad), Partly Dissented 


from. (Para 24) 
Cases Referred : Chronological Paras 
1980 Cri LJ NOC 129 (Kant); 1980 Mad 


LJ 138 23 
1973 Cri LJ 548 (Mad) 16, 22 
1973 Cri LJ 1257: 1973 Mad LJ a) 116 

(Mys) 16 


1973 Cri LJ 108 (Tripura) 16 
1972 Cri LJ 1162: 1972 Mad LJ (Cri) 10 

(Ker) 16 
1972 Cri LJ 1639 (MP) 15 
1972 Cri LJ 1478: 1972 Mad LJ (Cri) 476 

(Mys) 16, 22 
1972 Mad LJ (Cri) 589 (Mys) 16 


AIR 1971 Mys 60: 1971 Cri LJ 226 16, 22 
1970 Cri LJ 112: (1969) 1 Mys LJ 4 (Mys) 


AIR 1968 Guj 16: 1968 Cri LJ 59 16, 23 
AIR 1968 Punj 87:.1968 Cri LJ 369 16 
AIR 1967 Raj 228: 1967 Cri LJ. 1369 11 
1966 All LJ 342 © 17,19 


1965 AN LJ 1126 ©. aci. -C6 


State-v: Veerappan (FB)... . 
„AIR: 1965 Cal-387: 1965 (2). Cri LJ 90. 22 


AIR: 1965: Mad 31: 1964 Mad WN (Cri) 
136: ILR (1965) 1 Mad 416; 1965 (1) 
Cri LJ 53 16, 22 


AIR 1965 Mys:167:; 1965 (2) Cri LJ 48: 


(1964) 2 Mys LJ 241 16, 23 
(1965) 2 Cri LJ 835 (Raj) 22 
1964 Mad. LJ (Cri) 330 (Ker) 16 


AIR 1964 Pat 351: 1964 (2) Cri LJ 175 22 
AIR 1963 J&K 23: 1963 (1) Cri LJ 765 


| 16 

1962 (2) Cri LJ 537 (2) (Guj) 23 
AIR 1962 Orissa 157: 1962 (2) Cri LJ 200 
11, 16 

1961 (2) Cri LJ 331: 1961 All LJ 103 
eo O * 17, 21. 
1961 (2) Cri LJ 92 (1): 1959 Mad LJ 
(Cri) 814 (Ker) 17, 18 


AIR 1960 Cal 263: 1960 Cri LJ 468 17, 20 


AIR 1960 Ker 35 16 
1960 Mad LJ (Cri) 378 (Ker) 16 
1959 Mad LJ (Cri) 633 (Ker) 16 
AIR -1952 Trav Co 268: 1952 Cri LJ 1271 
16 

AIR 1942 Mad 452 (1): 1942 Mad WN 
(Cri) 64: 43 Cri LJ 770 16, 22 


AIR 1932 Mad 25 (2): 33 Cri LJ 274 16 


P. Rajamanickam, Public Proseċutor, 
for Appellant; K. Doraiswami, for Re- 
spondent; M. S, Menon, for Bar Associa- > 
tion; K. V. Sankaran, for Advocates As- 
sociation, Z l 


PAUL, J.:-- These appeals which have 
been preferred by the State represented 
by the learned Public Prosecutor against 
the orders of the learned Judicial 
Second Class Magistrate of Namakkal ac- 
quitting the respondent-accused in each 
case of an offence punishable under Sec- 
tion 4 (1) (b) of the Tamil Nadu Prohi- 
bition Act are before us, inasmuch as 
on a reference by one of us, before 
whom the appeals originally came up 
for hearing, the matter has been placed 
before this Full Bench since the matter 
involved a question of law of public 
importance, in regard to which question 
of law there have been divergent views 
of various High Courts, 


2. Of the-two questions which have 
been referred to this Full Bench, the 
first: one, namely, whether under Sec- 


‘tion 255 (1) Cr. P. C., a Magistrate can 


acquit the accused if the prosecution 
fails to apply for the issue of summons 
to any witness and does not produce the 
witness for several hearings and does 
not serve summons on the witnesses de- 
spite having been granted sufficient op- 
portunity to serve the summons or to 
produce the witnesses, is the one that 
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directly arises for determination in these 
appeals. The second question which 
arises for determination by us incidental~ 
ly is whether a Magistrate can acquit 
the accused under Section 248 (1) Cr. 
P. C., if the prosecution does not apply 
for the issue of summons to any of the 
witnesses and does not produce the wit- 
ness for several hearings and does not 
serve the summons on the witnesses 
despite having been granted sufficient 
opportunities to serve the summons on 
the witnesses or to produce the witnes- 
ses, 


3. In all these appeals, the learned 
Magistrate acquitted the accused under 
Section 255 (1) Cr. P. C., on the ground 
that even though the cases had been 
posted for hearing on various dates 
and summons had been issued 
to the witnesses for all the hear- 
ings, the witnesses were not produced 
on any of the hearing dates and in spite 
of a notice issued that the case would be 
disposed of without examining the witnes- 
ses if they are not produced the prosecu- 
tion did not choose to let in any evidence 
and as such the Magistrate found that 
the prosecution had no evidence to let 
in. 


4. Section 81 Cr. P, C. 1861, the Ma- 
gistrate’to issue a warrant. 


5. We shall first examine the provi- 
sions of the Criminal Procedure Code of 
1973, which have relevance to this matter. 


6. Section 255 (1), Cr. P. C., under 
which the accused have been acquitted 
in these cases states as follows :— 


“If the Magistrate, upon taking the 
evidence referred to in Section 254 and 
such further evidence, if any, as he may, 
of his own motion, cause to be produced, 
finds the accused not guilty, he shall 
record an order of acquittal”. 


Section 254, Cr. P. C., states as fol- 
lows :— 


*(1) If the Magistrate does- not convict 
the accused under Section 252 or Sec- 
tion 253, the Magistrate shall proceed to 
hear the prosecution and take all such 
evidence as may be produced in support 
of the prosecution, and also to hear the 
accused and take all such evidence as 
he produces in his defence. 


(2) The Magistrate may if he thinks 
fit, on the application of the prosecution 
or the’ accused, issue a summons to any 
witness directing him to attend or to 
produce any document or other thing. 
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(3) The Magistrate may, before sum- 
moning any witness on such application, 
require that the reasonable expenses of 
the witness 


court 


4. It will be noticed that under sub- 
section (1) of Section 254, the Magistrate 
is enjoined to hear the prosecution and 
take all such evidence as may be pro- 
duced in support of the prosecution and 
also to hear the accused and take all 
such evidence as he produces in his de- 
fence. It was to be noted that under 
that sub-section a duty is cast on the 
prosecution to produce its evidence and 
likewise on the accused to produce evi- 
dence in his defence, sub-section (2) of 
Section 254 makes provision for the pro- 
secution or the accused to seek the as- 
sistance of the court in producing its or 
his evidence by applying for issue of 
summons to any witness directing him to 
attend or tọ produce any document or 
other-thing. It may also be noted that 
this sub-section gives a discretion to the 
Magistrate to so issue summons on the 
application of the prosecution or the ac- 
cused by using the words ‘the Magistrate 
may if he thinks fit’. Thus an emphasis 
is placed by Section 254 on the duty of 
the prosecution or the accused to pro- 
duce all evidence in support of its case 
or his defence. 


8. Section 255 (1) makes provision for 
the Magistrate upon taking the evidence 
referred to in Section 254 to take such 
further evidence, if any, as he may of 
his own motion cause to be produced. 


incurred in attending for, 
the purposes of the trial be deposited in ` 


x 


Under Section 255 (1) a Magistrate can “ 


record an order of acquittal if he finds 
the accused not guilty upon taking the 
evidence referred to in Section 254 and 
such further evidence, if any, as he may 
of his own motion cause to be produced. 
Section 244 Cr, P, C. of 1898, (corres- 
ponding to Section 254 of the Code of 
1973), as it was in force before the Cri- 
minal Procedure Code of 1973 came 
into effect, also contained similar pro- 
visions, 

9. Section 258 Cr. P. C., 1973, which 
is analogous to Section 249 of the Crl. 
P. C. of 1898, reads as follows :— 


"In any summons case instituted other- 


wise than upon complaint, a Magistrate 


of the first class or, with the previous 
sanction of the Chief Judicial Magistrate, 
any other Judicial Magistrate, may for 
reasons to be recorded by him, stop the 
proceedings at any stage without pro- 


_ cases instituted on a police report. 
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nouncing any judgment and where such 
stoppage of proceedings is made after 
the evidence of the prinicipal witnesses 
has been recorded, pronounce a judg- 
ment of acquittal, and in any other case 
release the accused, and such release 
shall have the effect of discharge”, 

In all the cases now before us, the Ma- 
gistrate could have very well resorted to 
this section. But, instead, he has ac- 
quitted the accused under Section 255 (1) 
Cr. P. C. and it is this acquittal which 
has been challenged by the State in 
these appeals on the ground that the Ma- 
gistrate cannot acquit the accused under 
Section 255 (1) Cr. P. C, when he has 
not taken the evidence referred to in 
Section 254 Cr. P, C. 


10. We shall also now examine the 
provisions relating to the trial of warrant 
We 
might note here that the cases now be- 
fore us are summons cases, but in order 
to answer the question No. 2, referred 
to us in the reference, it is necessary to 
examine the position regarding the trial 
of warrant cases instituted on a police 
report, for those provisions also help to 
throw light on the first question which 
has been referred to us and which re- 
lates to summons cases. Under Sec- 
tion 240, if upon consideration of the 
Police report and the documents sent 
with it under Section 173, and examina- 
tion of the accused, if any, as the Ma- 
gistrate thinks necessary and after giv- 
ing the prosecution and the accused an 
opportunity of being heard, the Magist- 


- rate is of opinion that there is ground 


for presuming that the accused has com~ 
mitted an offence triable under: Chapter 
XIX which such Magistrate is competent 
to try and which in his opinion could be 
adequately punished by him, he shall 
frame in writting a charge against the 
accused. Under Section 242 Cr. P. C, 
if the accused refuses to plead or does 
not plead, or claims to be tried or the 
Magistrate does not convict the accused 
under Section 241, on his plea of guilt 
the Magistrate should fix a date for ex- 
amination of the witnesses and the Ma- 
gistrate may on the application of the 
prosecution issue summons to any of its 
witnesses directing him to attend or to 
produce any document or other thing 
and on the date so fixed the Magistrate 
shall proceed to take all such evidence 
as may be produced in support of the 
prosecution, Section 243 states that the 
accused shall then be called upon to 
enter upon his defence and produce his 
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evidence, and if the accused puts in any 
written statement, the Magistrate shall 
file it with the record, and if the accus- 
ed after he has entered upon his defence, 
applies to the Magistrate to issue any 
process for compelling the attendance of 
any witness for the purpose of examina- 
tion, or cross-examination or the produc- 
tion of the document or other things, the 
Magistrate shall issue such process uniess 
he considers that such application should 
be refused on the ground that it is 
made for the purpose of vexation or delay 
or for defeating the ends of justice and 
such grounds shall be recorded by hin 
in writing. 
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It might be noted that as in Sec. 254 
Cr. P. C., relating to the trial of sum- 
mons cases, the Magistrate even in war- 
rant cases instituted ona police report is 
enjoined by sub-section (3) of Sec. 242 
to take all such evidence as may be 
produced in support of the prosecution 
and a provision has been made in sub- 
section (2) of Section 242, for the issue 
of summons to any witness directing 
him to attend or produce any document 
or other thing on the application of the 
prosecution. It may, however, be noted 
that while under Section 254 (2) the 
Magistrate ‘may if he thinks fit’ issue 
such summons under Section 242, the 
Magistrate ‘may issue’ such summons. 
Apparently, the words ‘if he thinks fi? 
have been included in Section 254 (2) in 
summons cases in order to give the 
Magistrate the power to refuse to issue 
such summons if he thinks it proper to 
do so. The words ‘if he thinks fit? in 
sub-section (2) of Section 254, further 
indicate that the Magistrate has to apply 
his mind when an application is made 
by the prosecution or the accused to is- 
sue such summons. Therefore, even in 
regard to warrant cases instituted on 
police report a duty is cast on the 
Magistrate to take all evidence that may 
be produced by the prosecution as well 
as a duty to facilitate the production of 
evidence by the prosecution, by issuing 
summons to witnesses on the applica- 


‘tion of the prosecution and likewise a 


duty has also been cast on the prosecu- 
tion to produce all evidence in support 
of its case. Since both in Section 254 (1) 
as well as in Section 242 (3), the words 
‘as may be produced in support of the 
prosecution’ have been used it is neces- 
sary for us to examine the connotation 
of the words ‘as may be produced’, 
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11. In State of 
Singh, AIR 1962 Orissa 157, it has been 
observed as follows: (Head-note):— 

“The word ‘produced’ in sub-section (7) 
of Section 251 (a) Cr. P. C., 1898 and 
analogous to Section 242: (3) cannot: be 


given any restricted meaning as to sad- . 1 gen 
clear that it.is the duty of the Magis- 


die the prosecution with the entire re~ 
sponsibility of producing the evidence. 
A duty also is cast upon the courts for 
enforcing attendance of witnesses by the 
process provided in the Criminal Pro- 
cedure Code. The courts are not there- 
fore absolutely powerless when the par- 
ties fail to produce evidence relevant in 
a case”, 


In State v. Nandkishore, AIR 1967 Raj 


228, it has been observed as follows 
(Head-note):— 
“The word ‘produced’ in sub-sec. (7) 


includes the bringing forward of the 
witnesses by the prosecution at its own 
instance or through the process of the 
court whom it desires to examine at 
trial. Besides in the administration of 
criminal justice a duty is cast upon the 
court to arrive at the truth by all law- 
ful means though the primary responsi- 
bility of prosecuting cognisable offence 
is on the executive authorities”. 


We are in respectful agreement with the 
aforesaid observations of the Orissa 
and the Rajasthan High Courts. The 
Rajasthan High Court went on to point 
out that the Magistrate should not feel 
himself helpless in such situations and 
should exercise his inherent powers 
under Section 540 to summon such wit- 
nesses ds he thinks necessary for the 
ends of justice. If the prosecution by 
its negligence or otherwise fails to dis- 
charge its responsibility in producing 
witnesses, it is incumbent on the court 
to examine such witnesses as it considers 
Necessary in the ends of justice. 

12. Section 510 Cr. P. C. 1898, states 
as follow:— 

“Any Court may at any stage of en- 
quiry, trial or other proceeding under this 
Code summon any person as a witness or 


examine any person in attendance, though’ 


not summoned as a witness, or recall 
and re-examine any person already ex- 
amined and the court shall.summon and 
examine or recall and examine any 
such person .if his evidence appears to 
it essential to the just. decision of the 
case”, 


The analogous and corresponding provi- ° 
sion in the present Code of Criminal: 


Procedure is Section::.311. Thus. the 
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Orissa v. Sibcharan . 


-may either. declare that the 
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court cannot absolve itself, of its respon- 


sibility to summon and examine -all wit- . 


nesses whose evidence appears to it ‘to 
be essential to a just decision of the 
case, merely because the prosecution 


does not produce such witnesses owing - 


to its negligence or otherwise. It being 
trate to issue summons and secure the 
presence of witnesses and examine them, 
when the prosecution seeks the court's 
assistance by means of an application, 
the Court is further obliged in discharge 
of its duty to arrive at the truth by all 
lawful means in furtherance of the ad- 
ministration of criminal justice to suo 
motu take all steps to secure the pre- 
sence of witnesses where evidence ap- 
pears to it to be essential to a just deci- 
sion of the case. 


13. We shall now proceed to indicate 
the powers which the Magistrate could 
exercise and the steps he could take 
under the Criminal Procedure Code in 
the matter of securing the presence of 
witnesses. Section 62 Cr. P. C., reads 
as follows:— 


*(1) Every summons shall be served 
by a police officer or subject to such 
rules as the State Government may 
make in this behalf, by an officer of the 
court issuing it or other public servant”, 
Section 64 states “where the person 
summoned cannot by the exercise of due 
diligence be found, the summons may be 
served by leaving one of the duplicates 
for him with some adult male member 
of his family residing with him and the 
person with whom the summons is so 
left shall if so required by the serving 
Officer sign a receipt therefor on the 
back of the other duplicate”. . 
Section 65 Cr. P, C., states — 


“If service cannot by the exercise of 
due diligence be effected as provided in 
Section 62, Section 63 or Section 64, the 
serving officer shall affix one of the du- 
plicates of the summons to some conspi- 
cuous part of the house of homestead in 
which the person summoned ordinarily 
resides and thereupon the court after 
making such enquiries as it thinks fit 
summons 
has been duly - served or order fresh 
service in such manner as it considers 
proper”. -. 


Section 69 which makes provision for 


service of summons on witnesses by post 
reads as follows — 
-.*(1) Notwithstanding anything contain~ 


. -ed in the. preceding: sections of this Chap- 


H) 
# 
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ter, a -court issuing a` summons to ʻa 
witness- may in addition to and simul- 
taneously -with the issue of fresh sum- 
mons direct a copy ‘of the summons to 
be served by registered post addressed 
to the witness at the place where `he 
ordinarily resides or carries on business 
or personally works for gain. — 


(2) Where an acknowledgment ae 
porting to be signed by the witness or 
an endorsement purporting to be made 
by a postal employee that the witness 
refused to take delivery of the summons 
has been received the court issuing the 
summons may declare that the summons 
has been duly served”. 


This provision is a new one incorporated 
in the Criminal Procedure Code of 1973, 
and was not in the old Criminal Pro- 
cedure Code. This provision, in our 
experience, has not been resorted to by 
any Magistrate as far as we know. Of 
course, it is not practicable to adopt 
this procedure in every. case, for it 
would result in heavy expenditure to 
the State. Nevertheless, where sum- 
mons issued has not been served on the 
witness by a police officer under Sec- 
tion 62, repeatedly, the Magistrate may 
resort to this provision of issuing the 
summons and sending it by registered 
post to the witness. Of course, if after 
due service, the witness does not appear 
before the Court, the Court should is- 
Sue coercive processes for securing the 
presence of the witness before the court. 
In suitable cases, or in cases of chronic 
or persistent failure to appear in re- 
sponse to the summons, a complaint can 
be laid under Section 174 I. P. C. Then 
again, the explanation (2) in Section 309 
Cr. P. C., also can be made use of in 
suitable cases by the Magistrate, for 
that explanation states ‘the terms on 
which an adjourment or postponement 
may be granted’ include in appropriate 
cases the payment of cdsts by- the pro- 
secution or accused’, We might also note 
here that no rules have been framed by 
the State Government under Section 62 
Cr. P. C. Therefore, as it is, there 
appears to us to be no bar to the serv- 
ing of summons by an officer of the 
court or other public servant. 


14. The next question that would 
arise is whether even after having ré- 
course to-the -.above ‘provisions, the 


Magistrate is not able to secure the pre- 
sence of the witnesses and the prosecu- 
tion on its part, even after having been 
given several opportunities, ‘fails to.serve 
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the summons on the witnesses or to pro- 
duce them, the Magistrate would be jus- 
tified in acquitting the accused either 


‘under Section 255 (1) Cr. P. C., in sum- 


mons cases or under Section 248 (1), Cr. 
P. C. in warrant cases, 


15. In State of Madh, Pra. v. Kalu- 
thawar, 1972 Cri LJ 1639, a Division 
Bench of the Madhya Pradesh High 
Court observed as follows— 


“It- was the duty of the prosecution 
to make necessary arrangements for the 
production of its witnesses......... The 
Police must always remember: that it 
has got a duty to the court and they 
cannot just send a challan and think 
that the rest will be done by the court. 
When nobody appeared in the court to 
inform what the reason was for non- 
appearance of the witnesses, the court 
could legitimately come to the conclu- 
sion that the police was not very serious 
in prosecuting the offence which was a 
minor one. Under Section 245, the Ma- 
gistrate can record an order of acquit- 
tal if there is no evidence to hold the 
accused guilty. If the prosecution did 
not take proper steps to produce the 
witnesses, or ask the court to give them 
time to do the same, or to issue fresh 
summons, the court was not bound to 
fix another date, The police has a duty 
towards the citizen, When the accused 
is brought before the court and the pro- 
secuting department does not take any 
steps it will be an abuse of the process 
of the court to continue the trial. Bring- 
ing a person before the court accusing 
him of some offence is a serious matter 
and however petty the offence may be, 
the prosecuting department, must do its 
duty towards the accused as well as the 
court. When once the accused is chal- 
laned there is no privilege given to the 
police to remain absent”. 

In that case the accused was prosecuted 
under Section 34 of the Police Act. The 
case was to be tried according to the 
procedure prescribed in the Criminal 
Procedure Code, 1898, for the trial of 
summons cases, that is, under Section 244 
Cr. P. C. of 1898. The case was posted 
to a particular date for recording evi- 
dence and earlier at the instance of the 
prosecution’ summons had been issued 
to the prosecution witnesses, but on the 
date of hearing the witnesses did not 
turn up and the learned Magistrate forth- 
with passed: an order .of acquittal, 
aggrieved by. which an appeal against ac- 
the State 
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which appeal was eventually dismissed 
by the Division Bench of the Madhya 
Pradesh High Court with the above ob- 
servations, That was an extreme case, 


16. There are quite a number of de- 
cisions in which it had been held that an 
acquittal of the accused on the failure 
of the prosecution to produce the wit- 
nesses is not legal. (Vide State v. Kaili- 
ram Nandlal, AIR 1968 Punj 87, the 
State of Mysorev. Ramu, 1973 Mad LJ 
(Cri.) 116: (1973 Cri LJ 1257) (Mys); State 
of Mysore v, Kalilulla Ahmed Sheriff. 
AIR 1971 Mys 60; Kariduri Misra v. Saha- 
dev Kunda, (1962) 2 Cri LJ 295; State of 
Orissa v. Sibcharan Singh, (1962) 2 Cri 
LJ 200: (AIR 1962 Orissa 157); State of 
Mysore v, Somala, 1972 Mad LJ (Cri) 
476: (1972 Cri LJ 1478) (Mys); State of 
Mysore v. Shanta, 1972 Mad LJ (Cn) 
589 (Mys); State v. Nagappa, 1973 Cri LJ 
548 (Mad); Public Prosecutor v. Sam- 
bangi Mudaliar, 1964 Mad WN (Cri) 136: 
(AIR 1965 Mad 31) ; State of Kerala v. 
Kunhiaraman, 1964 Mad LJ (Cri) 
330 (Ker); State of Mysore v. Narasimha 
Gowda, AIR 1965 Mys 167; State of 
Gujarat v. Thakorbhai Sukhabhai, AIR 
1968 Guj 15, State of U.P. v. Ramjani, 
1965 All LJ 1126; Lakshmiamma Koch- 
ukuttiamma v. Raman Pillai, AIR 1952 
Trav-Co 268; State v. Madhavan Nair, 
1959 Mad LJ (Cri) 633 (Ker); Emperor 
v. Varadarajulu Naidu, AIR 1932 Mad 
25 (2): State of Kerala v. Desan Mary, 
1960 Mad LJ (Cri) 378 (Ker); Kesar 
Singh v. State of Jammu and Kashmir, 
1963-1 Cri LJ 765: (AIR 1963 J & K 23);. 
R. K. V. Motors and Timbers Ltd, v, Re- 
gional Transport Authority, Trivandrum, 
AIR 1960 Ker 35; K. K, Subbier v., K. M. 
S. Lakshmana Iyer, 1942 Mad WN (Cri) 
64: (AIR 1942 Mad 452 (1)); State of Tri- 
' pura v. Niranjan Deb Barma, 1973 Sri 
LJ 108 (Tripura); Apren Joseph v. State 
of Kerala, 1972 Mad LJ (Cri) 10: (1972 
Cri LJ 1162) (Ker). As against these de- 
cisions, there are the following decisions 
in which it has been held that acquittal 
on the ground of non-production of wit- 
nesses by the prosecution was proper. 

17. State v, John Abraham, 1959 Mad 
LJ (Cri) 814: (1961 (2) Cri LJ 92 (1) (Ker)) 
State v. Lakshmanan, 1966 All LJ 342; 
Smt, Jyotirmoyee Bose v. Birendra Nath 
Prodhan, AIR 1960 Cal 263; State v, 
Ramial 1961 (2) Cri LJ 331 (An). 


18, In the first mentioned case, State 
v. John Abraham, 1959 Mad LJ (Cri) 814. 
(1961 (2) Cri LJ 92 (1) (Ker)), the case 
was one of theft and when the case came 
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up for the prosecution to adduce evi- 
dence, the prosecution filed a report 
stating that the witnesses had refused to 
execute kychits and seeking orders, but 
there was no prayer to issue 
process for compelling the attendance of 
witnesses. The learned single Judge of 
the Kerala High Court repelled the 
argument advanced on behalf of the 
State that under Section 251A (7) of the 
Cr. P, C. 1898, the Magistrate was bound 
to examine all the witnesses mentioned 
in the police report and issue process 
for their appearance in case the prose- 
cution fails to produce them and the 
learned Judge held that the duty of the 
court is only to take evidence which is 
ready when the case is taken up for 
hearing and the Magistrate is not bound 
to go on adjourning the case until all 
the witnesses mentioned in the police 
report are examined, 


19. In State v. Lakshmanan, 1966 All 
LJ 342, it was held that when the wit- 
nesses were not present and did not ap- 
pear when called and there was nobody 
on behalf of the prosecution although 
the Magistrate contacted the A. P. P. 
and also the Public Prosecutor and no 
request was made to the court for any 
assistance to procure the attendance of 
the witnesses, it was held that the 
Magistrate could not be said to have act- 
ed illegally if he closed the case and ac- 
quitted the accused. 


20. In Smt. Jyotirmoyee Bose v, 
Birendra Nath Prodhan, AIR 1960 Cal 
263, at p. 265, a Division Bench of the 
Calcutta High Court observed that sub- 
sec, (6) of Section 251A, Cr. P, C., 1898, 
does not enjoin upon the Magistrate any 
duty to compel the attendance of any 
witness unless it was applied for and in 
a case tried under Section 251A, Cr. P. C, 
the Magistrate is not compelled as he is 
if the case is tried as a warrant case in- 
stituted other than on a police report, 
to proceed in terms of Sections 256 and 
257 of the Code. 


21. In State v. Ramlal, (1961) 2 Cri 
LJ 331, a single Judge of the Allahabad 
High Court observed as follows — 


“S. 252, Cr. P. C. imposes a duty upon 
the Magistrate to ascertain the names of 
the witnesses who can give evidence on 
the relevant points and to summon those 
witnesses in evidence. But, by providing 
an entirely new procedure, under Sec- 
tion 251-A, Cr. P. C., 1898 in cases in- 
stituted by the police, the Legislature 
has deliberately departed from that pro= 
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cedure and in the new procedure has 
made no provision for summoning of the. 
prosecution witnesses, There is therefore 
no authority in law for the proposition 
that the Public Prosecutor can make an 
application for summoning of prosecu- 
tion witnesses and in such a case the 
Magistrate is bound to summon those 
witnesses..........he whole object of the 
section appears to have been that the 
police should be prepared to produce its 
witnesses when the case is called upon 
for hearing and it should not be permit- 
ted to take shelter behind the absence 
of witnesses on account of want of sum- 
mons by the court”, 


f 

It may be noted that in the old Crimi- 
nal Procedure Code, before the amend- 
ment of 1973, and Section 251A which 
dealt with the trial of warrant cases in- 
stituted on police report there was no 
provision whereby the Magistrate on the 
application of the prosecution could 
issue summons to any of its witnesses 
directing him to attend or produce any 
documents or other thing. In the pre- 
sent Code, there is such a provision in 
Section 242 (2) in regard to the trial of 
warrant cases instituted on a police re- 
port and in Section 254 (2) in regard to 
the trial of summons cases. Therefore 
the aforesaid four decisions would no 
longer be good law. 


22. In almost all the decisions in 
which it has been heid that an acquittal 
of the accused on the ground that the 
prosecution did not produce the wit- 
nesses was improper, the courts have 
pointed out that the duty to summon the 
witnesses in the course of the trial is 
that of the Magistrate or the Court con- 
cerned, and that the entire responsibility 
of production of witnesses cannot be 
saddled. on the prosecution and a duty is 
also imposed upon the Court for enforc- 
ing the attendance of witnesses by the 
processes provided in the Code and it is 
the duty of the court to issue coercive 
processes if in spite of summons served 
on the witnesses they do not appear be- 
fore the court and the prosecution fails 
to produce the witnesses as directed, We 
are in respectful. agreement with that 
view in so far as it emphasises the duty 
of the Magistrate or the court. In some 
of those decisions it has been held that 
finding the accused not guilty implies 
that the court has applied its mind to 
the merits of the case after recording 
evidence and then only has found him 
not guilty. (Vide State of Mvsore v. 
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Kalilullah Ahmed Sheriff, AIR 1971 Mys 
60 and State of Gujarat v. Thaker Bhai 
Sikhabai, AIR 1968 Guj 15; State of 
Rajasthan v., Mukhtiar Singh, (1965) 2 
Cri LJ 835 (Raj); State of Mysore v. 
Somala, 1972 Mad LJ (Cri) 476: (1972 
Cri LJ 1478 (Mys)); K. K. Subbier v. 
Lakshmana Iyer, 1942 Mad WN (Cri) 64: 
(AIR 1942 Mad 452 (1) and State v. 
Nagappa, 1973 Cri LJ 548 (Mad) ). We are 
not however able to subscribe to that 
view. No doubt, there’is no specific pro- 
vision in either the relevant sections of 
Chapter XIX which deal with the trial 
of warrant cases instituted on the police 
reports by Magistrates or Chapter XX 
relating to the trial of summons cases 
instituted on police report, for acquitting 
the accused on the ground that the pro- 
secution had not produced its evidence. 
Nevertheless provisions have been made 
in the present Code, for summons to be 
issued to the witnesses on the applica- 
tion of the prosecution and a duty is 
also cast on the prosecution to produce 
all its evidence. Thus there is a duty 
cast on the court on an application by 
the prosecution to issue summons to the 
witnesses and secure the presence of 
witnesses by exercising all the powers 
conferred on it by the Code for that 
purpose and duty is also cast on the pro- 
secution to produce all its evidence and 
to seek the assistance of the court for 
so doing by applying to the court forf 
the issue of summons to the witnesses. 
Therefore, in our view, an acquittal of 
the accused merely on the ground that 
the prosecution had not produced the 
witnesses would not be proper if the 
court had not on an application by the 
prosecution discharged its duty of sum- 
moning and enforcing the attendance of 
witnesses, We also notice that almost all 
the decisions which have held such an 
acquittal as improper dealt with cases in 
which the Magistrate had not discharged 
the aforesaid duty, We would also iike 
to refer to a few other decisions which 
have a bearing on this matter. The first 
one is the decision in Public Prosecutor 
v. Sambangi Mudaliar ILR (1965) 1 Mad 
416: (AIR 1965 Mad 31), to which we 
have already made a reference, Rama- 
krishnan, J. held that in warrant cases 
where the court had already framed a 
charge under Section 251A, Cr, P, C. 
against the accused an important duty 
was laid on it to see that all the powers 
available to the court for the examina- 
tion of witnesses were exercised for a 
ust decision of the case irresnective of 
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the laches of the complainant. Therefore, 
this court had already emphasised the 
important duty: laid on the court to see 


that all the powers available to the ` 


court for the examination of witnesses 
were exercised for a just decision of the 
case, Likewise, in Poban Chandra Ma~ 
jumdar v. Dulal Ghosh AIR 1965 Cal 387 
it was held that the order of acquittal 


. was unwarranted by law when in a case 
. instituted on a police report, the Magis- 


trate ordered summons to be issued to 
the prosecution witnesses, but after cer- 
tain adjournments without taking any 
step for procuring the attendance of wit- 
neses to whom ‘summonses were issued 


he proceeded further and after examin- 


ing the accused who pleaded not guilty, 
passed an order of acquittal. In State of 
Bihar v. Polomistry AIR 1964 Pat 351, 


it was observed by a single Judge of the | 


Patna High Court as follows— 


‘Where the prosecutor in a criminal 
trial has himself undertaken to produce 
the prosecution witnesses the entire re- 
sponsibility for the production of 
evidence in support of the 
prosecution case is that of the prosecu- 
tor. But when the prosecutor has taken 
recourse to the agency of the Court for 
securing the attendance of the prosecu- 
tion witnesses it is undoubtedly the duty 
of the Magistrate to take steps for se- 
curing the attendance of the prosecution 
witneses in his court: Where, therefore, 
in the latter case, none of the prosecu- 
tion witnesses turn up in spite of the 
service of the summons issued by the 
court on them and there are no mate- 
rials to indicate that there was any rea- 
sonable cause for their failure to appear, 
the proper course for the Magistrate is 
to take necessary steps to compel the 
attendance of the witnesses and it is 
wrong on his part to proceed to acquit 
the accused on the footing that there is 
no evidence against them.” 


ft was further observed — “It is w- 
doubtedly the duty of the Magistrate to 
take steps for securing the attendance of 
the prosecution witnesses in his court and 
it cannot be held that the entire respon- 
sibility for securing the attendance of 
prosecution witnesses lies upon the pro- 
secutor alone. It is only where the pro- 
seeutor finds himself unable to produce 


the prosecution witnesses through his. 


own agency that he relies upon the 


agency of the Court for securing the at- . 


tendance of the prosecution witnesses; in . 
such an event. it is- the duty of ‘the 
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measures as may be found necessary un- 


der the law to compel the attendance of 


the prosecution witneses.” 


-` 23. On the question as to whether the 
Magistrate can acquit an accused at all 
under Section 251A (11), Cr. P. C., if 
the prosecution failed to produce their 
witnesses, a Division Bench of the 


. Gujarat High Court observed in State of 


Gujarat v. Bava Bhadya (1962) 2 Cri LJ 
537 (2), as follows — 


“Where a charge is framed in a war- 
rant case on police report, if owing to 
the failure of the prosecution to produce 
their witnesses and owing also to the 
failure of the prosecution to make full 
endeavour to serve the summonses ac- 
cording to the provisions contained in 
Sections 69, 70 and 71, Cr. P, C., 1898, 
there is no evidence before the Magis- 
trate, the Magistrate can acquit the ac- 
cused under Section 251A (11).” 


In State of Karnataka v. Subramania 
Setti 1980 Mad LJ 138: (1980 Cri LJ 
NOC 129), a Division Bench of the Kar- 
nataka High Court referring to the deci- 
sions in State of Mysore v. Narasimha 
Gowda (1964) 2 Mys LJ 241: 
Mys 167) and the State of Mysore v. 
Abdul Hameed Khan (1969) 1 Mys LJ 4: 


(1970 Cri LJ 112 (Mys)), observed that- 


the real distinction between the two de- 
cisions is as to whether there was re- 
missness and want of diligence on the 
part of the prosecuting agency in pro~ 
ducing the witnesses before the Court 


and therefore the principle laid 
down in Abdul Hameed  Khan’s 
case - applied to the facts of 
the case with which the Divi- 


sion Bench was concerned. We may note _ 


here that in Abdul Hameed Khan’s case, 
it was found on the facts that the pro- 
secution was not at all diligent as the 
non-bailable warrants issued to the wit- 
nesses had neither been served nor re- 
turned; to the court by the concerned 
police and it was therefore held that 
where the prosecution was not diligent 


. in producing its witnesses and had failed 
to serve the bailable warrants on. the 
- witnesses 


and return the same the 
Magistrate would be justified in refusing 
to grant an adjournment and to proceed 
to acquit the accused on the material on 
record, We may note here that in State 
of Karnataka v. Subramania Setti 1980 
MLJ 138 the Division Bench was dealing 
_with a summons case instituted on a 
police. report, 
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24. After carefully... considering ` all 
the aforesaid decisions. and the views ex- 
pressed therein, we are of the view that 
-jif the prosecution had made. an appli- 
cation for the issue of summons to its 
witnesses either under Sectiori 242 (2) 
or 254 (2) of the Criminal Procedurg 
Code it is the duty. of the court to issue 
summons to the prosecution witnesses’ 
and to secure the witnesses by exercising 
all the powers given to it under the 
Criminal Procedure Code, as already in- 


dicated by us and if still the presence of 


the witneses could not be secured and 


the, prosecution also either on account of. 


pronounced negligence or recalcitrance 
does not produce the witnesses after the 
Court had given it sufficient time and 
opportunities to do so, then the Court, 
being left with no other alternative 
would be justified in acquitting the ac- 
. {cused for want of evidence to prove the 
prosecution case, under Section 248, 
Cr. P. C., in the case of warrant! cases! 
instituted on a police report and under 
Section 255 (1), Cr. P. C. in summons 
cases, and we answer the two questions 
referred to us in the above terms. 

25. Coming now to these appeals, we 
might note here that the offences with 
which the respondents-accused have 
been charged are offences under Sec, 4 
(1) (b) of the Tamil Nadu Prohibition 
Act, and those prosecutions were launch- 
ed nearly four years ago. Furthermore, 
the prosecution had not, in spite of 
notices, attempted to produce the wit- 
nesses and in fact were quite non- 


cooperative in their attitude. In view of: 


‘ those circumstances, while pointing out 
that the acquittal of the respondents- 
accused in the circumstances of these 
cases is not proper, inasmuch as the 
court had not discharged its duty as in- 
dicated by us as above, we do not want 
to interfere with that acquittal at this 
length of time and hence we dismiss 
these appeals, 


Order accordingly, 
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Court-fees and Suits Valuation Act (14 
of 1955), Ss. 70, 66 and 82 — L. P. Ap- | 
peal found incompetent in view of 

amended Sec. 100-A, C. P, C. —- High 
Court cannot grant certificate under in- 
herent power to enable appellant to get 


‘refund of court-fees from revenue auth- 


orities. AIR 1950 Mad 629 and (1958) 1 
Mad LJ 183, Partly Overruled, C. M. P. 


' Nos, 3106 and 3940 (Mad); (1970) 1 Mad 


LJ. 529; AIR 1971 Mad 490; (1959) 1 Mad 
LJ 110; AIR 1966 Mad 423 and AIR 1971 
Mad 136, Overruled, 

The inherent power under Section 151, 


. C. P. C, is a judicial power and it can- 


not be invoked to pass administrative 
and ministerial orders such as the issue 
of a certificate that the stamps though 
defaced had not been utilised. This in- 
herent power can be invoked by the 
court for granting refund of court-fee 
only in cases where excess court-fee has 
been paid under orders of court which 
orders are subsequently reversed or set 
aside, for in such cases the court, is bound 
to rectify its own mistake in calling 
upon the party to pay the court-fee 
which he is not bound to pay under the 
law. Therefore in cases where refund 
cannot be ordered under any provision 
of the Court-fees Act the court cannot 
grant a certificate under inherent power 
stating the circumstances under which 
the court-fee has been paid so as to en- 
able the party to get a refund of the 
court-fee from the Revenue authorities 
ex gratia or otherwise, AIR 1950 Mad 
629 and (1958) 1 Mad LJ 183, Partly 
Overruled. C. M. P. Nos, 3106 and 3940 
(Mad); (1970) 1 Mad LJ 529; AIR 1971 
Mad 490; (1959) 1 Mad LJ 110; AIR 1966 
Mad 423 and AIR 1971 Mad 136, Over- 
ruled. (Case law discussed), (Para 21) 

The power under Section 151, C. P.C. 
is a judicial power and not an admin- 
istrative or ministerial power. The issu- 
ance of a certificate that the court-fee 
was affixed but that it was not utilised 
as the proceeding was withdrawn cab- 
not, in any sense, be said to constitute 
the exercise of judicial power. It is no 
doubt true, the question is not one of 
prestige of the court but at the same 
time it cannot be overlooked that when 
there are ministerial officers who can 
issue a certificate that the stamps de- 
faced have not been utilised in the pro- 
ceeding, the court should be loath to ex- 
€rcise such a function. Merely because a 
party wants such a certificate from the 


court instead of from its ministerial offi- 
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cers, the court is not bound to grant the 
Same, (Paras 16, 20) 

Further, the rules framed under Sec- 
tion 82 contemplate a direction to refund 
followed by a certificate in form I in 
cases where the excess court-fee is paid 
under orders of court and not a certi- 
ficate that the stamps defaced had not 


been utilised, (Para 19) 
Cases Referred : Chronological Paras 
AIR 1971 Mad 136: (1970) 1 Mad LJ 

240 10, 12 
AIR 1971 Mad 490: (1971) 2 Mad LJ 

280 15 
(1970) 1 Mad LJ 529 14 
AIR 1966 Mad 423: (1966) 2 Mad LJ 

159 10, 12 
AIR 1965 Andh Pra 395 2 
(1959) 1 Mad LJ 110 10, 11 
(1958) 1 Mad LJ 183 8 


AIR 1957 All 734: 1957 All LJ 650 2 


AIR 1955 SC 600: 1955 All LJ 617 2 
AIR 1955 Cal 258 2 
AIR 1950 Mad 629: (1950) 1 Mad LJ 

222 7, 16, 19, 21 
AIR 1942 Mad 464: (1942) 1 Mad LJ 

451 6 
(1941) C. M. P. No. 4442 of 1941 (Mad) 5 
AIR 1940 Mad 451 18 
AIR 1938 Mad 67: (1937) 2 Mad LJ 

788 4,5 


ILR 57 Mad 1028 

4, 5, 12, 16, 17 
AIR 1932 Cal 450: 36 Cal WN 190 3 
AIR 1932 Mad 438: ILR 55- Mad 641 3 
AIR 1930 All 471 (1): ILR 52 All 546 3 


AIR 1934 Mad 566: 


(1928) 107 Ind Cas 825 (Pat) 3 
(1913) ILR 40 Cal 365 3 
(1870) 14 Suth WR 47 3 


C. M. P. Nos. 3106 and 3940 (Mad), Subu- 
bai Kalidas Pvt. Ltd. v. Sha Hirachand 
Shanji 13 
N. Vanchunathan, for Petitioner; Addl. 


Govt. Pleader, for the State. 


RAMANUJAM, J.:— This matter has 
come before the Full Bench on a refer- 
ence made by a Division Bench consist- 
ing of my Lord, the Chief Justice and 
Ratnam, J, The facts which gave rise to 
the said order of reference may briefly 
be set out. The petitioner herein is the 
8th respondent in S. A. 1606 of 1963, 
which was allowed by this court on 
28-4-1977. Aggrieved against the said 
judgment the petitioner purported to file 
a Letters Patent Appeal before this 
court on the basis of leave granted by 
this Court while allowing the second 
appeal. On the office pointing out that 
the Letters Patent Appeal is not com- 
petent in view of Section 100-A, C. P. 
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Code as amended by Central Act 104 of 
1976, the petitioner realised that he can- 
not maintain the appeal. He then filed 
the present petition for the refund of 
court-fee purporting to be under Sec- 
tion 70 of the Tamil Nadu Court-fees 
and Suits Valuation Act, and Sec. 15], 
C., P. Code. Section 70 can have no ap- 
plication to the facts of this case as it 
could not be said that the court-fee had 
been paid by mistake or inadvertence, 
Though Mr. Vanchinathan, learned coun- 
sel for the petitioner, concedes this po- 
sition, he however seeks the grant of a 
certificate from this court in exercise of 
its inherent powers under Section 151, 
C. P. Code, not directing or recommend~ 
ing the refund of court-fee but indicat- 
ing the circumstances under which the 
court-fee has been paid and defaced so 
as to enable the petitioner to get a re- 
fund of the court-fee from the Revenue 
authorities ex gratia. According to hm 
it has been the uniform practice of this 
court to grant a certificate stating the 
circumstances under which the court-fee 
was paid. Thus the question that arises 
for consideration by the Full Bench 1s 
whether in cases where refund cannot be 
ordered under any provision of the 
Court-fees Act the court can grant a 
certificate stating the circumstances un- 
der which the court-fee has been paid so 
as to enable the party to get a refund of 
the court-fee from the Revenue authori- 
ties ex gratia or otherwise. 


2. The question of refund of court-fee 
has come up frequently before this 
court, Some decisions have been render- 
ed with reference to the provisions of 
Sections 13, 14 and 15 of the Court-fees 
Act, 1870 and the others have been ren- 
dered with reference to the provisions of 
Sections 66 to 70 of the Tamil Nadu 
Court-fees Act of 1956 which has re- 
placed the Court-fees Act of 1870 so far 
as it is applicable to the State of Tamil 
Nadu. Sections 13 to 15 of the Court- 
fees Act of 1870 enabled a party to ob- 
tain a refund of the court-~fee in the cir- 
cumstances set out in those sections. 
Dealing with the scope of Sections 13 to 
15 of the 1870 Act, the Supreme Court 
in Om Prakash Gupta v. State of U. P. 
AIR 1955 SC 600 had expressed the view 
that the said provisions were exhaustive 
of the provisions that enabled a party to 
obtain a refund of court-fee and that, 
therefore, there is no scope for 
an inherent power to grant a 
refund of court-fee apart from 
the said provisions, A similar view 


1980 


was taken in Tej Bahadur v. Pearelal, 
AIR 1957 All 734, wherein it has been 
held that the Court has no inherent 
power to grant a certificate for refund 
of court-fee for, if the court were to 
grant certificate in the supposed exercise 
of any such inherent power it would not 
be a case of refund being granted on the 
strength of a certificate, but on account 
of an act of grace on the part of the 
Government and, therefore, such a certi- 
ficate being by no means mandatory, the 
court must refuse to grant it. In Tara- 
chand Ghanshyamdas v. State of West 
Bengal, AIR 1955 Cal 258 and Sriramulu 
v. Board of Revenue AIR 1965 Andh Pra 
395, the court has taken the view that 
the Legislature having applied its mind 
to the question whether the fee levied 
in the first instance should be retained in 
all cases and specifically indicated the 
Occasion on which the fee should be re- 
funded the court cannot modify or add 
to the provisions by ordering refund in 
exercise of its inherent powers and thus 
interfering indirectly with the revenues 
of the State by purporting to make equit- 
ahle adjustments of the court-fees in the 
exercise of its inherent powers. This 
court, however, has taken the view m 
the following decisions that though a 
party may not be entitled to get a re- 
fund under the provisions of the said 
sections 13, 14 and 15 of the Central Act 
1870, still the court has got power to 
Brant a certificate to the effect that the 
court-fee received by the court has not 
been utilised or that the stamps have 
been spoiled so as to enable the party to 
apply to the Government for refund of 
the court-fee as a matter of grace. This 
is on the basis that granting sucha cer- 
tificate is different from directing a re- 
fund of the court-fee and that only for 
directing a refund of court-fee a statu~ 
tory basis is necessary but for giving a 
certificate the court’s inherent power can 
be invoked. , 

3. In Thimmayya Naidu v, Venkata- 
ramanamma ILR 55 Mad 641: (AIR 1932 
Mad 438) a Division Bench of this court 
{ook the view that the High Court could 


- under its inherent powers assist the appel- 


lant who had erroneously paid court-fee 
by issuing a certificate tothe party stating 
that excess court-fee has been levied so 
as to enable him to approach the Reve- 
nue authorities for refund of the excess 
court-fee paid. According to the Bench 
what the court does in such cases is to 
decide what is the proper court-fee pay- 
able and then issue a certificate to the 
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party that exeess court-fee has been 
levied. In suport of its view the Bench 
relied on the decisions of the Calcutta 
High Court in In re G. H. Grant (1870) 
14 Suth WR 47, Harihar Guru v. Ananda 
Mahanty (1913) ILR 40 Cal 365, Girish- 
chandra Mali v. Girishchandra Dutta, 36 
Cal WN 190: (AIR 1932 Cal 450), the 
decision of the Allahabad High Court in 
In re Chauba Munalal ILR 52 All 546: 
(AIR 1930 All 471 (1)) and the judgment 
of the Patna High Court in Sasibhushan 
Mazumdar v. Maniklal Chandra (1928) 
107 Ind Cas 825, all of which laid down 
that Section 151, C. P. C. enables a High 
Court to order refund of court-fee paid 
in excess when obvious injustice would 
be done if it were not repaid. On the 
basis of the. above decision it was held 
by this court in the above case that it 
would be unreasonable and unjust for 
the High Court not to assist a party to 
recover the excess court-fee erroneously 
paid under its.own order or under the 
order of a court subordinate to it, 


4. In Chidambaram Chettiar in re ILR 
57 Mad 1028: (AIR 1934 Mad 566) it was 
held that a court can order refund of 
court-fees under Section 151, C. P. C. 
where there is an excess payment made 
by mistake or where on account of the 
mistake of the court the party has been 
compelled to pay court-fee either wholly 
or in part and that outside these cases 
the court has no power to order refund 
under Section 151, C. P. C. The court 
observed :— 


“In our opinion, the court can order a 

refund (i) where the Court-fees Act ap- 
plies, (ii) where there is an excess pay- 
ment by mistake, or (iii) where on ac- 
count of the mistake of a court, a party 
has been compelled to pay court-fees 
either wholly or in part. Outside these 
cases we are not satisfied that we have 
authority to direct a refund”, 
In Kappini Gounder In Re, (1937) 2 Mad 
LJ 788: (AIR 1938 Mad 67) another 
Bench of this court observed that while 
refund was permissible in a case of mis- 
take of party or in case of a wrong 
order of court the inherent power should 
not be exercised in a case where the 
court-fee had been properly paid. 


5. In C. M. P. 4439 to 4442 of 1941 
(unreported) a. Division Bench of this 
Court rejected a petition for refund of 
the court-fee paid in certain appeal 
memoranda but not numbered as appeals 
because of the reluctance of the party to 
pay the deficit court-fee rightly demand- 
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ed, on. the ground that there is no pro- 
on - which 
the party could rely for the refund of 
the court-fees paid on the appeal memo- 
- randa filed by them but subsequently 
withdrawn by them before. numbering. 
The Bench observed — 


“The petitioners are asking something 
the court has no power to grant them. 
In Chidambaram Chettiar In Re 57 Mad 
1028: (AIR 1934 Mad 566) a Bench of 
this court held that the court has no 
power to order a refund of court-fees 
except in three cases, namely, (i) where 
the Court-fees Act applies; (Gi) where 
there is an excess payment made as the 
result of a mistake and (iii) where on ac- 
count of the mistake of the court a party 
has been compelled to pay court~fees 
either wholly or in part. A decision to 
the same effect was given by another 
Bench of this Court in In re Kappini 
Gounder (1937) 2 Mad LJ 788: (AIR 1938 
Mad 67), These decisions are binding on 
us and provide the answer to those ap- 
plications which will’ be dismissed,” 


6. In Vedaranyaswami Devastanam In 
re, (1942) 1 Mad LJ 451: (AIR 1942 Mad 
464), Abdur Rahman, J. took the view 
that though there is no specific provi- 
sion in the Court-fees Act, which em- 
powers the court to order a refund, it 
is competent for the High Court to de- 
clare that any particular plaint or 
memorandum of appeal was overvalued 
and then leave the matter to the Reve- 
nue authorities for the grant of a refund 
in accordance with the declaration given 
- by the Court, and by doing this the court 
would be assisting the party to recover 
the excess 
under its own order or under orders of 
Courts subordinate to if. 


7. In Nagaratnam In re (1950) 1 Mad 
LJ 222: (AIR 1950 Mad 629), Pancha- 
pakesa Ayyar, J. held that a Court’s power 
to allow the refund of court-fee is not 
confined to Sections 13, 14 and 15 of the 
Court-fees Act, and it has got some 
more, that it. can order refund of the 
court-fee under Section 151, C. P. C, 
where there is an excess payment made 
by mistake, or where on account of the 
mistake of the court. a party has been 
compelled to pay court-fees either whol- 
ly or in part and that outside these cases 
the court has no power to order -refund 
under Section 151. In that case, a party 
filed a memorandum of second appeal 
affixing proper court-fee stamps. 
later he. compromised with the other 
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side and as the second appeal became . 


unnecessary in view of the compromise, 


he filed a petition under Section 151,- 


C. P. C, for a direction to refund the 
Court-fee paid by him. That petition was 
however rejected by the court on the 
ground that there is no provision in the 


‘Court-fees Act, on which the petitioner 


can rely for refund of the court-fee paid 
on the memorandum filed but later 
withdrawn as there is no mistake on the 
part of the Court in making the peti- 


tioner pay the court-fee nor was there ` 


any excess court-fee paid by mistake 
and that the only remedy if any avail- 
able to the petitioner was not to apply 
for a refund but to apply to the Govern- 
ment ex gratia and misericordia domini 
regis (by favour and by the mercy of 
our Lord the King) for a refund less the 
one-anna-in-the rupee deduction, as for 
the spoilt stamp papers, if they are 
pleased to grant it, 


8, In Krishnamurthi v. Krishnanda 
Mudaliar (1958) 1 Mad LJ 183, P. N. 
Ramaswami, J. held that in a case where 
an appeal was presented with deficit 
court-fee and returned but not re- 
presented as having become unneces- 
sary, though no refund of court-fee 
could be ordered by Court under the 
Court-fees Act 1870, still the Court could 
issue a certificate that the appeal was 
not numbered and direct the appellant 
to apply to the Revenue authorities for 
ex gratia refund as in the case of spoilt 
stamps, 


9, Thus it is seen that under the 
Central Act of 1870 refund was granted 
by courts in exercise of its inherent 
powers where excess court-fee had been 
paid by mistake or by wrong order of 
court subsequently set aside. There were 
some cases where refund had been grant- 
ed under certain other circumstances, 
but the trend of decisions was to restrict 
refund only to the above two cases be- 
sides cases covered by Sections 13 to 16 
of that Act. 


10. We have to now find out as to 
what is the position under the Tamil 
Nadu Court-fees and Suits Valuation Act, 
1955, This Act makes provisions for re- 
fund of court-fee in some cases where 
refund was not admissible under Sec- 
tions 13 to 15 of the Central Act. Sec- 
tions 66 to 70 deal with refund of court- 
fee, Sections 67 and 68 correspond to 
Sections 13 and 15 of the Central Act. 


Section 70 seems to take note of the 
. decisions rendered: earlier and. provides -` 


wat 


at 
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for refund of court-fee wherever it 15° 
paid by mistake or by inadvertence. Sec-’ 


tion 66 is also new and it provides for 
refund in cases where a plaint or memo- 
randum of appeal is rejected on the 
ground of delay in its representation or 
for insufficiency of court-fee, The ques- 
tion now is whether there is any scope 
for the Court to direct refund in the ex- 


ercise of its inherent powers in cases not 


falling within the specific provisions of 
Sections 66 to 70. This Court, even after 
the enactment of the Tamil Nadu Court- 
fees and Suits Valuation Act, 1955, has 
been taking the view that in cases not 
covered by Sections 66 to 70, the court 
can issue a certificate to the effect that 
the court-fee affixed has not been utilis- 
ed so as to enable the party to apply for 
refund before the Revenue Authorities 
without directly passing an order of re- 
fund, Mohan v. Balaram, (1959) 1 Mad 
LJ 110, Srimati Periathayya v. Narasinga 
Rao, (1966) 2 Mad LJ 159: (AIR 1966 
Mad 423) and Ramasami Nadar v. State 
of Madras, (1970) 1 Mad LJ 240: (AIR 
1971 Mad 136), are the three instances 
in point, 

11. Mohan v. Balaram, (1959) 1 Mad 
LJ 110, was a case which arose under 
the Tamil Nadu Court-fees and Suits 
Valuation Act, 1955. There an application 
for leave to appeal in forma 
pauperis was rejected and the 
party owas directed to pay the 
court-fee within a specified time. 
The party made a part payment and ap- 
plied for further time for payment of 
the balance. As the balance of the 
court-fee was not paid within that time 
allowed there was rejection of the ap- 
peal. An application for refund of the 
court-fee was made on the ground of in- 


ability to pay the balance and of the. 


appeal having become infructuous. P, N. 
Ramaswami, J. held that the appeal hav- 
ing become infructuous it is a fit case 
in which the Court should direct the 
issue of a certificate of refund of the 
court-fee paid to enable the party to 
apply to the Revenue Authorities for ex 
gratia payment as in the case of spoilt 


‘stamps. 


12. In Srimati Periathayya v, Nara- 
singa Rao, (1966) 2 Mad LJ 159: 
(AIR 1966 Mad 423), Veeraswami, J, 
(as he then was), took the view 
that merely. because there is no 


provision in the Court-fees Act, en- 
refund- . 
the party is not without remedy to ob- 
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tain refund in suitable cases, 
Court has an inherent power under Sec- 
tion 151, C. P. C. to order refund in cer- 
tain circumstances, that where a person 
has been compelled to pay a higher 
court-fee because of an erroneous view 
taken by the court, the court has in- 
herent power to set right its own mis- 
take by ordering refund and that in a 
fit and proper case the Court can issue 
a certificate to enable the party to apply 
for refund ex gratia and misericordia 
domini regis. In that case the court-iee 
was paid on a plaint which. was number- 
ed as a suit but later stood abated by 
the provisions of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act, 1960. 
When the party applied for the refund 
of the court-fee paid on the plaint, a 
certificate of cancellation of the stamp 
was directed to be issued to enable the 
party to apply to the Government for 
refund ex gratia. After referring to the 
earlier decision in Chidambaram Chettiar 
in re ILR 57 Mad 1028: (AIR 1934 Mad 
566) the learned Judge observed — 

“It follows, that this Court has a 
limited power to order refund, in exer- 
cise of its inherent power under Sec- 
tion 151, C., P. C. but it does not extend 
fo cases other than the instance men- 
tioned in Chidambaram Chettiar in re, 57 
Mad 1028: (AIR 1934 Mad 566), Appa- 


“rently this decision proceeded on the 


basis that if a party was compelled be- 
cause the court took a particular view, 
to pay court-fee, it had an inherent 
power to set its own mistake right, It 


.. Was, perhaps, on this ground the court 


considered that the inherent power of 
the Court under Section 151, C. P, C., 
would extend to refund of court-fees in 
the particular cases of mistake or over- 
sight by court, which was responsible for 
the excess court-fee paid by the liti- 
gant”. 

In Ramaswami Nadar v, State of Madras, 
(1970) 1 Mad LJ 240: (AIR 1971 Mad 
136), an unnumbered writ appeal was 
dismissed as withdrawn. The party ap- 
plied- for refund of the court-fee under 
Section 70. The Court, after holding that 
Section 70 of the Act cannot be invoked 


to get the refund of court-fee, directed ` 


the issue of a certificate for refund of 


_the court-fee subject to the reduction of 


the normal spoilation charges. In that 


that the ' 


case the Court took the view that even | 


in, a case where there is no statutory 


provision under which refund could ba 


we 


Oh a? 
: . 


claimed, still if the Court is satisfied ex - 
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debito justitiae, that. relief should be 
given to the parties, it can direct a certi- 
ficate to issue as has been done in a 
number of cases for refund of the court~ 
fee subject to the’ deduction of the usual 
percentage and that as such a practice 
of issuing certificates by the courts has 
long come to stay, on the principle of 
stare decisis also the Court may in 
proper cases issue such a certificate. 

13. Another Division Bench in an un- 
reported decision in C. M. P. Nos, 3106 
and 3940 (Sububai Kalidas Pvt. Ltd. v. 
Sha Hirachand Shanji) had expressed the 
view that there is no inherent power in 
a court to direct the refund of court-fee 
apart from the provisions contained in 
Sections 66 to 70, but that does not 
mean that the court had no power to 
issue a certificate and that the true in- 
tention of a certificate so granted under 
the inherent power of the court is meres 
ly to apprise the Government of the cir- 
cumstances in which the _ court-fee 
stamps which were received by the 
court happened not to be utilised but 
on the other hand defaced them with a 
view to enable it to exercise its powers 
of granting relief to the party. The 
learned. Judges felt that the question is 
not a matter of any prestige of the court 
for the Government seldom declines te 
honour such a certificate and that, 
therefore, it will be competent for the 
court in cases not covered by Sections 68 
to 70 to grant a certificate to the party 
that the stamps had been defaced with- 
out a direction accompanying such 
certificate compelling the Government 
to make a refund either of the whole or 
part of the court-fee. 

14. In Factors (P.) Ltd. v. Amal- 
gamated Commercial Graders, (1970) 1 
Mad LJ 529 Ganesan, J. took the view 
that where the statute is specific and 
clear courts cannot normally order re- 
fund under its inherent powers, except 
in cases where it would be unjust to 
deny refund, that where the suit or ap- 
peal has not been registered at all any 
action thereon, the court may grant a 
certificate to the effect that the court-fee 
paid has not been used at all to enable 
the party to obtain a refund ex gratia 
from the revenue authorities, 

15. In Vengammal v. Ramachandran, 
(1971) 2 Mad LJ 280: (AIR 1971 Mad 
490) Venkataraman and Gokulakrishnan, 
JJ. dealing with the scope of the in- 
herent power of the court in a ase 
where an unnumbered appeal was with- 
drawn held that a certificate confined te 
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the statement of facts without any re- 
commendation or expression of opinion 
that the applicant is entitled to a re- 
fund of court-fee may be issued leaving 
it to the Collector in his discretion to 
refund the court-fee or not. The learned 
Judges after referring to the earlier de- 
cision held that a certificate in a limit- 
ed form merely stating that the court- 
fee was affixed in the unnumbered ap- 
peal and the same has been withdrawn 
can alone be issued and there can be no 
expression of opinion whether the party 
is entitled to a refund of the court-fse 
or not, in view of the practice followed 
by this court at least for 20 years, 


16. On a due consideration of the 
matter, we are clearly of the view that 
the issue of a certificate limited to the 
statement of facts cannot be done under 
the purported exercise of the inherent 
power under Section 151, C. P., C. There 
cannot be any dispute that the power 
under Section 151, C. P. C. is a judicial 
power and not an administrative or 
ministerial power, The issuance of a 
certificate that the court-fee was affixed 
but that it was not utilised as the pro- 
ceeding was withdrawn cannot, in any 
sense, be said to constitute the exercise 
of judicial power, The earlier decisions 
before Nagaratnam In re (1950) 1 Mad 
LJ 222: (AIR 1950 Mad 629), do not in 
fact contemplate the issue of such cer- 
tificates. What they contemplated was 
the issue of a certificate for the refund 
of court-fee in exercise of the inherent 
power ex debito justitiae under Sec. 151, 
C. P. C. in cases not covered by the 
statutory provisions and that too only in 
two instances, (i) where the court-fee 
has been paid in excess by the mistake 
of the party and (ii) where the excess 
court-fee has been paid under orders of 
court. In granting such certificates the 
Court exercises only judicial power and 
decides what is the proper court-fee 
payable and what is the excess court~ 
fee paid. The principle underlying these 
decisions, if we may say so with respect, 
is both good law and sound sense, but to 
go further and hold that the court-fee 
properly paid can be refunded would be 
to render nugatory the express provi- 
sions of the Court-fees Act, for what 
difference does it make in principle be- 
tween permitting a document to be filed 
originally without a court-fee and re- 
funding the court-fee already paid in re« 
spect of it? It is elementary that no 
Court has inherent power to do that 
which is expressly prohibited by statute, 
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Out of the two instances where refund 
of court-fee was ordered under Sec, 151, 
C. P. C., one has now been brought un- 
der Section 70 which enables the party 
to get refund on the ground of mistake. 
However, the said Section 70 cannot he 
invoked where the court-fee has been 
paid pursuant to an order of court which 
is subsequently reversed or set aside, for 
in that case the payment of court-fee 


cannot be said to be one made 
by mistake or inadvertence. Thus, 
out of the three cases contem- 
plated in Chidambaram Chettiar’s 
ease, ILR 57 Mad 1028: (AIR 


1934 Mad 566) the case of payment of 
excess court-fee pursuant to an order ol 
court which is subsequently reversed ot 
set aside still remains uncovered by any 
of the provisions of the Tamil Nadu 
Court-fees and Suits Valuation Act. In 
such cases, Section 151, C, P. C., can be 
applied, for it is the court which erro- 
neously compelled the party to pay the 
court-fee and therefore the court must 
have the power, in exercise of its in- 
herent power, to remedy the wrong 
which it itself perpetrated. 


17. As already stated, the decision in 
Chidambaram Chettiar In re ILR 57 Mad 
1028: (AIR 1934 Mad 566) clearly laid 
down that outside the three instances 
set out above the court has no authority 
to direct refund in exercise of its in- 
herent power. The same view has been 
taken in later: decisions also, 


18. In Secretary of State v., Veeraya 
Vandayar, AIR 1940 Mad 451 an applica- 
tion for refund of court fee in a case 
where there is no question of excess 
court fee having been paid or of any 
court fee having been paid under a mis- 
take was dismissed on the ground that 
there is no inherent power to grant re- 
fund or grant a certificate under the 
Court-fees Act. We are also in. full 
agreement with the said view. Where a 
litigant has paid court fees which he was 
bound to pay under the law for his 
plaint or memorandum of appeal, the 
court by ordering refund under its in- 
herent powers cannot indirectly exempt 
him from the obligation imposed upon 
him by the statute and thereby nullify 
the provision of Section 6 of the Court- 
fees Act. It is only in cases where the 
court fee has been paid under erroneous 
orders of court, the court can relieve the 
party from the consequence of its erro- 
neous orders by ordering refund of court 
fee in exercise of its inherent powers, 
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19. Though the decisions starting 
from Nagaratnam In re (1950) i 


Mad LJ 222: - (AIR -1950 Mad 629), 
have accepted the principle laid 
down in Chidambaram Chettiar In 
re ILR 57 Mad 1028, they have how- 
ever taken the view that a certificate 
that the stamps defaced have not been 
utilised can be given under the inherent 
power under Section 151 C. P. C. We do 
not see that the grant of such a certi- 
ficate is in exercise of the judicial power. 
Admittedly, there is no reference to such 
certificate either in the provisions of the 
Act or in the rules framed thereunder. 
As a matter of fact, the Act does not 
refer to any certificate at all. Secs, 66 to 
70 merely refer to the orders of courts 
directing refund of court fee. The rules 


‘framed under Section 82, however, re- 


fer to the issue of certificates by the 
court. But the certificates contemplated 
under the rules are entirely different. 
They are to accompany orders of refund 
passed by the Court. Rule 3 of the Rules 
framed by the Government under Sec- 
tion 82 (2) is as follows :— 


“3. Issue of certificate by court: (a) 
The Court which orders the refund of 
court fee shall issue a certificate in 
Form I, Part II, to the person or persons 
entitled to the refund, along with a bill 
for refund of court fees duly drawn in 
form 1-A (Part II). The court shall also 
send an advice in form II to the Treasury 
Officer within the jurisdiction of the 
court. The signature(s) against item 
§ (a) of form J] shall be obtained in the 
presence of the Presiding Officer of the 
court who shall take the precaution of 
comparing the signature with that of 
signature on record in the case file...... 
Rule 4 dealing with the procedure to be 
followed by Treasury Officer says that 
the person in whose favour the refund 
certificate is issued by the court, shall 
present it to the Treasury Officer duly 
Stamped with a discharge certificate 
thereon and on such presentation the 
Treasury Officer shall satisfy himself 
about its genuineness by verifying it 
with the certificate in form J, Part I. The 
certificate in form I refers to the order 
passed by the court for refund of the 
court fee in favour of the party either 
under the provisions of the Tamil Nadu 
Court-fees and Suits Valuation Act or 
under Section 151, C. P. C. Thus, it is 
clear that the rule-making authority 
has proceeded on the basis that a certi- 
ficate is granted both in cases where re- 
fund is ordered under the provisions of 
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the Court-fees Act as also in cases where 
the refund is ordered under Section 151 
C. P. C. As already stated, Section 151 
C. P. C., will enable the party to get a 
refund of the court-fee only in two cir- 
cumstances...... (1) when the party has 
paid excess court-fee under orders of 
court which orders have been set aside 
later, and (2) excess court fee paid by 
mistake of the party. Payment of ex- 
cess court fee due to the party’s mistake 
.can now be brought under Section 70 of 
‘the Tamil Nadu Court-fees and Suits 
Valuation Act, which specifically pro- 
vides that court-fee paid by mistake or 
: by inadvertence shall be ordered to be 
refunded. But this section will not 
cover the cases in which the party has 
paid excess court fee under orders of 
court which orders are subsequently re- 
versed or set aside. Thus the rules 
framed under Section 82 contemplate a 
| direction to refund followed by a certi- 
ficate in form I in cases where the ex- 
cess court-fee is paid under orders of 
court and not a certificate that the 
stamps defaced had not been utilised. 
20. As already stated, the grant of a 
certificate that the court-fee stamps 
though defaced have not been utilised 
cannot be taken to be in exercise of a 
judicial power, Such a certificate can 
always be obtained either by the party 


or by the revenue authorities to whom . 


the party approaches for refund of the 
court fees from the Registrar or other 
ministerial officers of court. We do not 
see how the inherent power under Sec- 
tion 151 C. P. C., could be invoked for 
performing a ministerial act. Further, 
by the issuance of such a certificate with- 
out any sanction behind it the court will 
be stultifying itself. It is no doubt true, 
the question is not one of prestige of the 
court but at the same time it cannot be 
overlooked that when there are minis- 
terial officers who can issue a certificate 
that the stamps defaced have not been 
utilised in the proceeding, the court 
should be loath to exercise such a func- 
tion. Merely because a party wants 
such a certificate from the court instead 
of from its ministerial officers, the court 
is not bound to grant the same, 

21. As already stated, the inherent 
power under Section 151 C. P. C. is a 
| judicial power and it cannot be invoked 
to.pass administrative and ministerial 
orders: such as the issue of a certificate 
that the stamps though defaced had not 
been utilised. The said inherent power 
under Section '151 C. P. C., as. already 
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stated, can be invoked by the court for 
granting refund of court-fee only in 
cases where excess court-fee has been paid 
under orders of court which orders are 
subsequently reversed or set aside, for 
in such casesthe court is bound to 
rectify its own mistake in calling upon 


‘the party to pay the court-fee which 


he is not bound to pay under the law, 
We are, therefore, of the opinion that 
the court has no power to grant a certi- 
ficate under Section 151 C. P. C., merely 
setting out the facts that the court-fees 
paid though defaced have not been uti- 
lised, and the decisions of this Court on 
this point starting from Nagaratnam in 
re (1950) 1 Mad LJ 222: (AIR 1950 Mad 
629), cannot be taken to be good law. 
22. The petition for the issue of a 
certificate as prayed for by the petitioner 
is therefore. rejected. 
Petition dismissed, 
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AND PADMANABHAN, JJ. 
S. V, Venkatarama Reddiar, Appellant 
v, Abdul Ghani Rowther and others, 
Respondents. 
L. P.A. No. 23 of 1975, D/- 22-1-1980.* 
(A) Tamil Nadu Buildings (Lease and 
Sec. 10 
— Tenant from usufructuary mortgagee 


of building — Not entitled to protection 


of Act on redemption of mortgage — 


Section 76 (a) of T. P. Act not attracted 


— (Transfer of Property Act (1882), See- 
tion 76 {a)). 
If a tenancy is created by a mortgagee 


‘with possession, the ties of landlord and 


tenant are snapped eo instanti the mort- 
gage is redeemed and, unless there is 


-a fresh forging of the relationship of 


landlord and tenant. between the mort- 
gagor, and the erstwhile tenant by (i) 
the voluntary act of the parties or (ii) 


a deemed forging of the relationship by 


express provision in the Act itself the 


erstwhile tenant cannot claim protection 


under the Act so as to perpetuate his 
occupation: of, the building as a tenant, 
The rule of exception contained in Sec- 
tion 76 (a) of the T. P. Act cannot be ~ 


readily and automatically invoked by a 


tenant let into possession of urban pro- 


*Decided by Full Bench on Order of re~ 


ference made by Ramanujam and Sen- 
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perty by a. mortgagee with possession, 
, The principle of exception afforded by 
. Section 76 (a) of that Act applies. ordi- 
narily to the management of agricultural 
lands and has seldom been extended to 
urban property so as to tie it up in the 
hands of lessees or to confer on them 
rights under special statutes. It may be 
,open to a tenant inducted upon urban 
property by a mortgagee with posses- 
sion to rely upon Section 76 (a) to claim 
tenancy. right for the full term of the 
tenancy notwithstanding the redemption 
of the mortgage earlier. But, it is for 
the person who claims such benefits to 
strictly establish the binding nature of 
the tenancy, created by the mortgagee, 
on the mortgagor. AIR 1974 All 234 
(FB), Dissented from; 1976 (1) Mad LJ 
_351, Overruled. (Case law discussed). 
(Paras 25, 31) 
(B) Constitution of India, Article 141 
=. Obiter dicta of Supreme Court — It 
is binding on High Courts, (Para 25) 


= (C) Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), Section 16 
— Suit for possession of building — De- 
‘fendant claiming to be statutory tenant 
‘— Court can entertain suit and pass 
decree — What is prohibited is only ex- 
“ecution of decree. AIR 1949 Mad 765 
‘and AIR 1961 SC 272, Rel, ou. (Para 32) 
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. M. R. Narayanaswami and R. Sriniva- 


san, for Appellant; T. R. Ramachandran 


and T. R. Rajagopal, for Respondents, 


NATARAJAN, J:—~ This Letters Patent 
Appeal has been preferred against the 
Judgment of Ismail, J., (as he then was) 
The appeal 
originally came up for hearing before a 
Division Bench of this court, consisting 
of Ramanujam and Sengottuvelan, JJ. 
The Division Bench felt that the ques- 


‘tion which arose for consideration in the 


appeal, viz, whether a tenant inducted 
into possession by an usufructuary mort- 
gagee can claim the benefits of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960, as against the mort- 
gagor, after the redemption of the 
mortgage, warranted consideration by a. 
Full Bench, in view of the importance of 
the question and the conflict of authori- 
ties. Accordingly, this Bench has been 
constituted to consider the appeal and 
that is how the matter is before us, 


2. One P, V. J. Vella Batcha Rowther, 
‘who was the plaintiff in the suit, was 
the owner of the suit property, viz. a 
non-residential building bearing door 
‘No. 55 in Jawahar Bazar. in Karur town. 
He had created three mortgages with 


- possession over the suit property under 


Ex. A, 1, dated 21-12-1953, Ex, A. 2 
dated 14-2-1959 and Ex, A. 3 dated 25-8- 
1964. All the mortgages were created 
in favour of the first defendant who is 
none other than the son-in-law of the 
plaintiff. When the first mortgage was 
created, one Chinnasami Naidu was in 
Occupation of the property as a tenant. 
He subsequently vacated the properiy 
and thereupon, the first defendant let 
out the property to the 2nd defendant. 
The lease was first effected under a re- 
fistered rent deed Ex. A, 12, dated 25-6- 
1954 and the tenancy was continued by 
means of another rent deed Ex. A. 12, 
dated 26-8-1963. The tenancy created 
under Ex. A. 13 was for a period of 3 
years with effect from 1-5-1963. How- 
ever, the 2nd defendant did not vacate 
the premises on the expiry of the 3 
years’ period and he continued to be in 
occupation of the building. On 13-3-1968, 
the plaintiff redeemed all the three 
mortgages and then called upon the 
2nd defendant to surrender possession of 
the building. On the 2nd defendant fail- 
ing to comply with the demand the plain- 
tiff came forward with the suit, O. S. 


‘No, 273 of 1968, on the file of the Court 


of the Subordinate Judge Tiruchirapalh, 


von 22-6-1968, for recovery. of possession . 
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of the suit building together with profits, 
past and future, at the rate of Rs, 40 
per mensem. 


3. Even before the filing of the suit, 
the 2nd defendant filed a petition, 
R. C, O. P, No. 47 of 1967, on the file of 
the Rent Controller, Karur and prayed 
for recognition of his status as a tenant 
under the plaintiff and for permission 
for depositing in court the rent payable 
for the suit property. The plaintiff op- 
posed the petition and eventually the 
petition was closed, after the filing of 
the present suit, on a joint endorsement 
made by the parties that without pre- 
judice to the contentions of either party 
in the suit the 2nd defendant can depo- 
sit the rent in court. In the ejectment 
suit the first defendant did not set up 
any defence,. and, in fact, he remained 
ex parte. The 2nd defendant alone con- 
tested the suit and he raised various de- 
fences, the principal one among them be- 
ing firstly that as per joint representa- 
tions made to him by the plaintiff and 
the first defendant, he attorned his 
tenancy to the plaintiff and thenceforth 
he had become a tenant directly under 
the plaintiff and was therefore entitled 
to the benefits of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act (here- 
inafter referred to as the Act), and 
secondly, that even assuming that a 
direct relationship of landlord and tenant 
between the plaintiff and himself had. 
not come into existence, he would still 
‘be entitled to the benefits of the Act 
inasmuch as the tenancy created by the 
first defendant, the mortgagee, was re- 
ferable to Section 76 (a) of the Transfer 

f Property Act, and in such. circum- 
stances, the tenancy did not come to a 
close on account of the redemption of 
the mortgages by the plaintiff. Both the 
contentions were repelled by the learn- 
ed trial Judge. In the appeal before the 
learned single Judge, of this court, the 
first contention, among others, was un- 
successfully canvassed. But, so far as the 
second contention is concerned, if was 
not pressed. Hence, the learned single 
Judge dealt with the matter as follows-—— 


“Having regard to the decision of 
this court and other courts on this point, 
it was not contended before me that the 
appellant, as a tenant of the usufruc~ 
tuary mortgagee, would be entitled to 
claim the protection of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 

18 of 1960, as against the mortgagor, viz., 
the first respondent herein after the dis- 
charge of the mortgages”, 


v. Abdul Ghani (FB) 


A. I. R. 


Since the other contentions urged be- 
fore the learned single Judge were not 
accepted, the learned Judge confirmed 
the judgment and decree of the trial 
court and dismissed the appeal. 


4. Before adverting to the conten- 
tions of the second defendant-appel- 
lant in this appeal, we may refer to cer- 
tain facts so as to make the record com- 
plete. During the pendency of A. S, 647 
of 1970, the plaintiff (the first respon- 
dent therein died and hence his legal 
representatives had been brought on re- 
cord or respondents 3 to 7, and they are 
respondents 2 to 6 in this appeal. Yet 
another development is that during the 
pendency of this appeal, the right, title 
and interest in the suit property has 
been purchased by the Ramarathnammal 
and hence she has been added as the 7th 
respondent herein. 


5. The only contention raised in the 
Letters Patent Appeal and with reference 
to which the Full Bench has been consti- 
tuted to render judgment, is that the 
appellant continued to be a tenant of 
the suit property even after redemption 
of the usufructuary mortgages by the 
plaintiff so as to claim protection under 
the Act against unreasonable eviction. 
Though this question was not agitated 
before the learned single Judge in spite 
of its having been raised in the grounds. 
Mr. M. R. Narayanaswami, learned coun- 
sel for the appellant, took the stand 
that in view of the decision of a Full 
Bench of this Court, to which one of us 
was a party, in Chandrasekaran v. Kunju 
Vanniar, (1976) 2 Mad LJ 243: (AIR 1975 
Mad 227) (FB) and the decision of the 
Supreme Court in Ponniah v. Perumal, 
AIR 1977 SC 244, the question which is’ 
purely legal in character survives for 
consideration in the Letters Patent ap- 
peal. Both the cases referred to above 
arose under the Tamil Nadu Cultivating 
Tenants Protection Act (hereinafter 
referred to as the C. T. P. Act), 
In Chandrasekaran v, Kunju Vanniar, 
(1976) 2 Mad LJ 243: (AIR 1975 Mad 227) 
(FB), it was held that the tenants under 
an usufructuary mortgagee are entitled, 
after redemption of the usufructuary 
mortgage, to claim the protection grant- 
ed under C. T. P. Act, as against the 
mortgagor. In Ponniah v. Perumal, AIR 
1977 SC 244, it was held by the Supreme 
Court that a tenancy created by a hfe 
estate holder could legally extend beyond 
her life and the rights of the cultivating 
tenant would be protected by the pros 
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visions of. the C. T. P. Act. It was prin- 
cipally on the ratio contained in these 
cases, Mr, Narayanaswami sought to 
contend that the tenancy created in 
favour of the appellant by the usufruc- 
tuary mortgagee, viz., the 2nd defendant, 
will enure.to. the benefit of the appel- 
- lant even after the. redemption of the 


usufructuary mortgages and consequently | 


the appellant is entitled to the protec- 
tion under the Act. In addition, he also 
placed reliance on Tajammul Husain v. 
Mir Khan, AIR 1974 All 234 (FB) and 
Durai Knitting Co. v. Ramasubramanian, 
(1976) 1 Mad LJ 351, where an identical 
question as the one raised in this appeal 
came up for consideration, and was ans- 
wered.in favour of the tenant. The 
contentions of Mr. Narayanaswami were 
opposed by Mr. T. R. Rajagopalan, learn- 
ed counsel for the contesting respondents 
and he placed reliance on certain deci- 
sions of the Supreme Court as well as 
certain Full Bench decisions of the Guja- 
rat High Court and the High Court of 
Punjab and Haryana, to which we shall 
make reference at a later portion of the 
judgment. For a proper appreciation of 
the question, it is necessary to refer to 
the case law on the subject and the 
ratio laid down in various cases. ' 


6. The first pronouncement of Supreme 
Court is contained in Mahabir Gope v, 
Harbans Narain, AIR 1952 SC 205, where 
the Supreme Court had to consider whe- 
ther a lease created by a mortgagee with 
possession would enure to the benefit of 
the lessee after the redemption of the 
mortgage so as to entitle him to 
claim benefits under the Bihar Tenancy 
Act. The Supreme Court . observed as 
follows — 


“The general rule is that a person 
cannot by transfer or otherwise, confer 
a better title on another, than he him- 
self has, A mortgagee cannot, there- 
fore, create an interest in the mortgaged 
property which will enure beyond the 
termination of his interest as mortgagee, 
Further, the mortgagee, who takes pos- 
session of the mortgaged property, must 
manage it as a person of ordinary pru- 
dence would manage if it were his own; 
and he must not commit any act which 
is destructive or permanently ‘injurious 
to the property; see Section 76, sub-sec- 
tions (a) and (e) of the Transfer of Pro- 
perty Act, 


It follows that he may grant leases 
not extending beyond the period of the 
mortgage; ány leases granted by him 
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must come to an end at redemption, A 
mortgagee cannot, during the subsistence 
of the mortgage, act in a manner detri- 
mental to the mortgagor’s interests 
such as by giving a lease which may ena- 
ble the tenant to acquire permanent or 
occupancy -rights in the land thereby 
defeating the mortgagor’s right to ‘Khas’ 
possession; it’ would be an act which 
would fall within the provisions of 
Section 76 sub-clause (e) of the Trans- 
fer of Property Act. 


A permissible settlement by a mortga- 

gee in possession with a tenant in the 
course of prudent management and the 
springing up of rights in the tenant con- 
ferred or created by statutes based on 
the nature of the land and possession for 
the requisite period is a different matter 
altogether. It is an exception to the 
general rule. The tenant cannot be 
ejected by the mortgagor even after the 
redemption of the mortgage. He may 
become an occupancy ‘raiyat’ in some 
cases and a non-occupancy ‘raiyat in 
other ‘cases. But the settlement of the 
tenant by the mortgagee must have been 
a bona fide one. This exception will not 
apply in a case where the terms of the 
morigage prohibit the mortgagee from 
making any settlement of tenants of the 
land either expressly or by noce 
implication”. 
On the facts of the case, the Supreme 
Court held that the lessees would not be 
entitled to claim benefits under Secs, 20 
and 21 of the Bihar Tenancy Act since 
they were not ‘settled raiyats’ and as 
such, the mortgagor was entitled to the 
possession of the land upon redemption 
of the mortgage. 

7. The Supreme Court was again 
seized of the question in Harihar Prasad 
v. Deonarain Prasad, AIR 1956 SC 305. 
The question posed was whether the 
rights of a tenant inducted by a mortga- 
gee with possession would enure be- 


yond the period of redemption, as 
against the mortgagor. From the facts 
of the case it was noticed by the 


Supreme Court that the lands were 
under the personal cultivation of the 
mortgagors at the time they were mort- 
gaged. Hence there was no question of 
there being any ‘raiyats’ of the land and, 
likewise, any question of the rights of 
collection of rent being transferred in 
favour of the mortgagees by the mort- 
gagor. Venkatarama Ajiyar, J., speaking 
for the Bench observed that the argu- 
ment on behalf of the tenant proceeded 
on a confusion of two wholly indepen- 
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dent concepts distinct in their origin 
and different in their legal incidents. The 
learned Judge observed as follows — 


“The law is that a person cannot con- 
fer on another any right higher than what 
he himself possesses, and therefore, a 
lease created by an usufructuary mort- 
gagee would normally terminate on the 
redemption of the mortgage. Sec. 76 (a) 
enacts an exception to this rule, If the 
lease is one which could have been 
made by the owner in the course of pru- 
dent management, it would be binding 
on the mortgagors, notwithstanding that 
the mortgage has been redeemed, Even 
in such a case, the operation of the 
lease cannot extend beyond the period 
for which it was granted”, 


Dealing with the facts of the case it 
was held the right conferred by Sec- 
tion 21 of the Bihar Tenancy Act was.a 
creature of the statute and could not 
be claimed apart from its provision and 
that if the tenant could not resist a suit 
for ejectment either by reason of Sec- 
tion 76 (a) of the Transfer of Property 
Act, or Section 21 of the Bihar Tenancy 
Act, the tenant could not get such a 
right as a result of the interaction of 
both those sections. The Supreme Court 
ultimately held that the tenants induct- 
ed by the mortgagee with possession 
had failed to establish that they had 
any right of occupancy over the suit 
lands, Thus, a right claimable under 
Section 76 (a) of the Transfer of Pro- 
perty Act, because of a lease created in 
the course of prudent management of 
the property was put on a different foot- 
ing altogether, from a right created by 
a special statute. 


8. In Asa Ram v. Mst. Ram Kali, AIR 
1958 SC 183, the question before ` the 
Supreme Court was, once again, with 
reference to the rights of a tenant in- 
ducted into agricultural land by a 
mortgagee with possession. The Court 
observed as follows: 


“The law undoubtedly is that no per- 
son can transfer property so as to con- 
fer on the transferee a title better than 
what he possesses. Therefore, any trans- 
fer of the property mortgaged, by the 
mortgagee must cease, when the mort- 
gage is redeemed. Now, Section 76 (a) 
provides that a mortgagee in possession 
must manage the property as a person 
of ordinary prudence would manage if 
it were his own, Though on the language 
of the Statute, this is an obligation cast 
‘on the mortgagee, the authorities have 
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held that an ‘agricultural lease created, 
by him would be binding on the mort“ 
gagor even though the mortgage has been’ 
redeemed, provided it is of such a char- 
acter that a prudent owner of property 
would enter into it in the usual course 
of management. This being in the 
nature of an exception, it is for the per-- 
son who claims the benefit thereof 
to strictly establish it”. 


The Supreme Court pointed out in para< 
graph 7 of the judgment that if there is 
a prohibition contained in the mortgage 
deed against letting of the lands by the 
mortgagees, the lease would not be bind- 
ing on the mortgagors, but where there 
is no such prohibition, the only conse- 
quence is that the parties would be 
thrown back on their rights under the 
Transfer of Property Act, and the les- 
sees must still establish that the lease 1s 
binding on the mortgagors under Sec- 
tion 76 (a) of that Act. On examination 
of the facts of the case, the Supreme 
Court held that the lease before them; 
which was granted by the mortgagees in 
possession, was neither competent nor 
bona fide and hence, ‘under Section 76 
(a) of the Act, the lease created by the 
mortgagees would not be binding on the 
morigagors. It was further observed ~~ 


*“An- owner will of course be entitled 
fo admit a tenant and a mortgagee in 
possession would have a right to do so, 
either if he is authorised in that behalf 
by the deed of mortgage, or if the trans- 
action is one, which is protected by Sec- 
tion 76 (a) of the Transfer of Property’ 
Act. But, where the transaction is not 
one which could be upheld under S. 76 
(a), then there is no admission of tenant 
by any person having authority to do so, 
and such a transaction, though valid as 
between the mortgagee and the lessee, 
cannot form the foundation on which 
any rights under Section 29, sub-sec- 
tion (a) of the U. P. Tenancy Act could 
be based.” 


On the facts of the case, it was held that 
it was a condition precedent to the appli- 
cation of the provisions of the U. P, Tenu- 
ancy Act, that the person must have 
been admitted as a tenant by one who 
had a right to do so and if it was found 
that the person who purported to grant 
the lease had no authority to do so, 
whatever right may be created inter se- 


‘between the lessor and the lessee, as. 


against the ftue owner, the lessee does 
not, in law, acquire the status of a. 
tenant; a 
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AIR 1964 SC 1320, the Supreme Court 


had to consider whether a tenant in-. 


ducted on agricultural land by a mort- 
fagee in possesssion would fall under 
the category of ‘tenant’ or ‘another mort- 
gagee in possession’, The Court . held 
that he would only be a tenant and as 
such, he would be entitled to the protec- 
tion from eviction afforded to tenant by 
Section 4 of the Bombay Tenancy and 
Agricultural Lands Act, 1948. Shah, J. as 
he then was, who delivered the judg- 
ment for the Bench dealt with ime mat- 
ter as follows — 


“Under the Transfer of Éroperiy Act, 


the right of a tenant who has been in- 
ducted by a mortgagee in possession Or- 
dinarily comes to an end with the ex- 
tinction of the mortgage by redemption, 
but that rule, in our judgment, has no 
application in the interpretation of a 
statute which has been enacted with the 
object of the granting protection to per- 
sons lawfully cultivating agricultural 
lands, Nor has the contention that the 
expression ‘mortgagee in possession’ in- 
cludes a tenant from such a mortgagee 
any force. A mortgagee in possession is 
excluded from the class of deemed ten- 
ants on ground of public policy; to con- 
fer that status upon a mortgagee in pos- 
session would be to invest him with 
rights inconsistent with his fiduciary 
character. A transferee of the totality of 
the rights of a mortgagee in possession 
may also be deemed to be a mortgagee 
in possession, But a tenant of the mort- 
Zagee in possession is inducted on the 
land in the ordinary course of. manage- 
ment under authority derived from the 
mortgagor and so long as the mortgage 
subsists, even under the ordinary law he 
is not liable to be evicted by the mort- 


gagor. It appears that the legislature by: 


restricting the exclusion .to mortgagees 
in possession from the class of deemed 
fenants, intended that the tenant lawful- 
ly inducted by the mortgagee shall, on 
redemption, of the mortgage, be deemed 
to be tenant of the mortgagor”. 

Yet another case relating to the ques- 
tion of the status of a tenant inducted 
into agricultural land by an usufructuary 
mortgagee, considered by the Supreme 
Court, is Prabhu v. Ramdeo AIR 1966 
SC 1721. The tenant therein claimed that 
notwithstanding the redemption he was 
entitled to continue his tenancy as per 
the provisions of the Raj asthan Tenani 
cy Act, 1955, which Act had been enact- 
ed subsequent to the’ creation of the 
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tenancy. Gajendragadkar, C., J., who 
delivered the judgment, sustained the 
case of the tenant and stated that the 
ratio laid down in Mahabir Gope v. Har- 
bans Narain, AIR 1952 SC 205 and Hari- 
har Prasad v, Deonarain Prasad, AIR 
1956 SC 305, did not run counter to the 
claims of the tenant. The learned Chief 
Justice, after ‘stating that the observa- 
tions in Mahabir Gope v. Harbans Narain: 
AIR 1952 SC 205 (which we have ex- 
tracted above) were made by reference 
to the normal relationship between a 
mortgagor and the mortgagee and their 
respective rights and obligations as de- 
termined by the relevant provisions of` 


the Transfer .of Property Act, held as 
follows — 
_ “Having made these observations, 


however, this court has taken the pre- 
caution to point out that even in regard 
to tenants inducted into the land by a 
mortgagee, cases may arise where the 
Said tenants may acquire rights of 
special ‘character by virtue of statutory 
provisions which may in the meanwhile, 
come into operation. A permissible set- 
tlement by a mortgagee in possession 
with a tenant in the course of prudent 
management and the springing up of 
rights in the tenant conferred or creat- 
ed by statute based on the nature of the 
land . and possession for the requisite 
period, it was observed, was a different: 
matter altogether. Such a case is clearly 
an exception to the general rule pre- 
scribed by the Transfer of Property Act. 
It will thus be seen that while dealing 
with the normal position under the 
Transfer of Property Act, this Court 
specifically pointed out that the rights of 
the tenants inducted by the mortgagee 
may conceivably be improved by virtue 
of statutory provisions which may mean- 
while come into operation”, 
The Supreme Court also considered 
Harihar Prasad v. Deonarain Prasad, 
AIR 1956 SC 305 and pointed out that 
that decision turned upon the relevant 
provisions of. the Bihar Tenancy Act. 
Eventually, in view of the provisions of 
the Rajasthan Tenancy Act, 1955, the 
Supreme Court held that the tenant in- 
ducted by the mortgagee in possession 
was entitled to the rights of khatedar 
by virtue of the provisions of Section 15 
and he could not be evicted by. the mort- 
gagor on redemption of the mortgage. 
10. The sum and substance of the 
cases referred to above has been set out 
in Mullah on Transfer of Property Act, 
1882, 6th Edn. at p. 528 as follows— = 
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“In Mahabir Gope v. Harbans Narain 
AIR 1952 SC. 205, the Supreme Court 
observed that the right conferred under 
clause (a) was an exception to the gene- 
ral rule that a person cannot confer a 
better title on another than that he pos- 
sesses himself. The Court pointed out 
that it followed that though a mortgagee 
may, if it is prudent, grant leases, these 
would determine on redemption, . The 
court recognised, however, that in some 
cases the granting of a lease in the 
course of prudent management might 
result in the tenant acquiring rights un~ 
der other laws so that he could not be 
evicted by the mortgagor, but this was 
an exception, and coyld not apply where 
the mortgage deed prohibited such a 
lease either expressly or by necessary 
implication. These observations do not 
appear to have been followed in Harihar 
Prasad Singh v. Deonarain. Prasad, 
AIR 1956 SC 305, where the Supreme 
Court held that even a lease created by 
a mortgagee in possession in the course 
of prudent management, though binding 
on the mortgagor after redemption, 
could not create the rights of a raiyat 
on the tenants. The question has next 
considered in Asa Ram v. Ram Kali, AIR 
1958 SC 183, where the Supreme Court 
held that the creation of a lease which 
would create occupancy rights in favour 
of the tenants could not be regarded as 
a prudent transaction. In Prabhu v, 
Ramdeo, AIR 1966 SC 1721, however, the 
Supreme Court, without referring to 
Agaram’s case AIR 1958 SC 183, held 
that a tenant of a mortgagee can invoke 
the benefit of subsequent -tenancy legis- 
lation which provided that such a tenant 
could not be evicted except in the cir- 
cumstances set out in that legislation. 
The Court explained Mahabir Gope’s 
case AIR 1952 SC 205, as being a deci- 
sion given with reference to. the normal 
relationship of landlord and tenant, and 
stressed that the Supreme Court in that 
case had contemplated an extraordinary 
situation arising from a tenant acquiring 
rights under other laws, The Court ex- 
. plained Harihar Prasad Singh’s case 
AIR 1956 SC. 305, as having been decided 
on the peculiar facts of the case, Viz., 
that in that case the tenants were not 
entitled under the local law to invoke 
the protection of that law”, 


11. All the cases: referred to above, it 
is worthy of note, were cases of agricul- 
tural lands and in each of those cases, 
the question was examined from two an- 
gles, one, . whether the tenancy created 
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was referable to prudent management of 
the agricultural property, and the other, 
whether the rights ‘of the tenant induct- 
ed by the mortgagee with possession had 
been enlarged as a result of a special 


. Stature dealing with the rights of tenants 


of agricultural lands. We will now pro- 
ceed to refer to those cases where the 
effect of a tenancy created over non- 
agricultural properties, especially in 
urban areas, was considered, In Film 
Corporation Ltd. v, Gyan Nath, (1970) 2 
SCR 581, the controversy was in respect 
of a lease of a cinema house granted by 
the mortgagee with possession. Hidayat- 
ullah, C. J. in the course of the judg- 
ment, observed that the first question to 
be considered was whether the tenancy 
created by the mortgagee in possession 
survived the termination of the mort- 
gagee interest so as to be binding on the 
purchaser, and held as follows — 


“A general proposition of law is that 
no person can confer on another a better 
title than he himself has, A mortgage 18 
a transfer of an interest in specific im- 
moveable property for the purpose of 
securing repayment of a loan. A mort- 
gagee’s interest lasts only as long as the 
mortgage has not been paid off. There- 
fore, on redemption of the mortgage, the 
title of the mortgagee comes to an end. 
A derivating title from him must ordi- 
narily come to an end with the termina- 
tion of the mortgagee’s title. The mort- 
gagee by creating a tenancy becomes the 
lessor of the property but his interest as 
lessor is conterminous with his mortgage 
interest. Section 111 (e) of the Transfer 
of Property. Act provides that a lease of 
immoveable property determines where 
the interest of the lessor in the property 
terminates on, or his power to dispose 
of the same, extends only to the happen- 
ing of any event — by the happening of 
such event. The duration of the mort- 
gagee’s interest determines his position 
as the lessor. The relationship of lessor 
and lessee cannot subsist beyond the 
mortgagee’s interest unless the relation- 
ship is agreed to by the mortgagor of a 
fresh relationship is recreated, This the 
mortgagor or the person succeeding to 
the mortgagor’s interest may elect to do, 
But, if he does not, the lessee cannot 
claim any rights beyond the terms of his 
original lessor’s interest. These proposi- 
tions are well understood and find sup- 
port in two rulings of this court in 
Mahabir Gope v. Harbans Narain Singh, 
AIR 1952 SC 205 and Asa Ram v. Msh 
Ram Kali, AIR 1958 SC 183, | ; 


1980 


To the above proposition there is, how- 
ever, one exception. That flows from 
Section 76 (a) which lays down liabili- 
ties of a mortgagee in possession. It is 
provided there that when during the 
continuance of the mortgage, the mort- 
gagee takes possession of the mortgaged 
property he must manage the property 
as a person of ordinary prudence would 
manage it if it were his own. From this 
it is inferred that acts done bona fide 
and prudently in the ordinary course of 
Management, may bind even after the 
termination of the title of the mortgagee 
in possession, This principle applies ordi- 


Narily to the management of agricultural 


lands and has seldom been extended to 
urban property so as to tie it up in the 
hands of the lessees or to confer on them 
Frights under special statutes. To this 


again, there is an exception. The lease 
will continue to bind the mortgagor or 
persons deriving interest from him if the 
mortgagor had concurred to grant it. 
(Emphasis supplied by us).” . 

12. These principles were applied to 
the facts of the case and it was found 
that a house in a growing city like Jul- 
lundur and suitable for a cinema theatre, 
has been tied down for a period of 15 
years to a rent ranging between Ru- 
pees 150 to 250 per month, whereas the 
building was assessed at an annual rent 
of Rs. 10,800, for the years 1950-55 and 
a tenant willing to pay a better rent 
could easily have been found and as such 
the case was not covered by the excep- 
tion because it cannot be held that such 
a long lease on such small rent was an 
act of prudence, whether it was a bona 
fide act or not, and whether the excep- 
tion can apply to urban property. 


13. The next case on the subject is 
Sachalmal Parasram v. Ratanbai, AIR 
1972 SC 637. A tenant inducted on urban 
immoveable property by a mortgagee in 
possession claimed tenancy rights even 
after the redemption of the mortgage sa 
as to avail-of the protection afforded to 
tenants by the Madhya Pradesh Accom- 
modation Control Act, 1961. The Supreme 
Court held that the contentions advanc- 
ed on behalf of the tenant did not sur- 
vive for consideration in view of the 
decision in Film Corporation Ltd, v. 
Gyan Nath, (1970) 2 SCR 581. The Court, 
in its judgment, extracted the passages 
from the judgment in Film Corporation 
case (1970) 2 SCR 581 and pointed out 
that the principle of Section 76 (a) ap- 
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plied ordinarily to the management of 
agricultural lands and had seldom been 
extended to urban property so as to tie 
it up in the hands of lessees or to confer 
on them rights under special statutes. 
The Court then examined the question 
whether the tenant could take advantage 
of the provisions of the Madhya Pradesh 
Accommodation Control Act and held 
that the definitions of the words ‘tenant’ 
and ‘landlord’ in the said Act were in 
pari materia with the definition of those 
words in the East Punjab Urban Reni 
Restriction Act, 1949, and, as such, the 
termination of the mortgagee’s interest 
terminated the relationship of landlord 
and tenant and consequently, there be- 
ing no landlord and no tenant, the pro- 
visions of Madhya Pradesh Accommoda- 
tion Control Act could not be invoked 
Accordingly, the Supreme Court rejected 
the tenant’s contentions. 


14. In the course of its judgment, the 
Supreme Court approved the ratio laid 
down in two judgments of the Bombay 
High Court, one by a single Judge and 
the other, by a Division Bench. Thesa 
two cases are B. K. Ramji v, S. S. -Jiv-- 
raj, AIR 1958 Bom 53 and Kamalakar 
& Co. v. Gulamshafi, AIR 1963 Bom 42. 
In B. K. Ramji v. S, S. Jivraj, AIR 1958 
Bom 53, a learned single Judge of the 
Bombay High Court, after referring to 
the ratio contained in Mahabir Gope v. 
Harbans Narain, AIR 1952 SC 205, held 
that the relationship of lessor and lessee 
was between the mortgagee and the 
tenants, that the owner of the property 
could not be considered a landlord of 
the mortgagee’s tenants within the 
meaning of Section 5 (3) of the Bombay 
Rent Restriction Act, and hence no rela- 
tionship of landlord and tenant existed 
between the owner of the building and 
the tenant inducted by the mortgagee in 
possession and hence the tenant had to 
surrender possession as soon as the 
mortgage was redeemed. The correctness 
of the view taken in the above said case 
was affirmed by a Division Bench in 
Kamalakar and Co. v. Gulamshafi. AIR 
1963 Bom 42. The Bench held that inas- 
much as the mortgagor was claiming the 
property on redemption in his own right 
and not through the mortgagee who had 
created the tenancy during the subsist- 
ence of the mortgage, it was impossible 
to hold that the mortgagor and the 
tenant would fall within the category of 


landlord and tenant as defined in the 
Bombay Rent Act and in such circum- 
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stances, the tenant was not entitled tọ 
resist the action for recovery of posses- 
sion, In the course of the judgment, the 
Division Bench referred to a judgment 
of this Court in Chinnappa Thevar v, 
Pazhaniappa Pillai, AIR 1916 Mad 911, 
where it was held that tenancies creat- 
ed by a mortgagee in possession are 
binding on the mortgagor even after the 
redemption of the mortgage in so far as 
‘the relationship of landlord and tenant 
continues and that if the mortgagor de- 
sired to bring the tenancy to a close, he 
must do so by a regular suit under the 
Tenancy Act. The Division Bench ob- 
served that they found it difficult to 
agree with the broad proposition as laid 
down in Chinnappa Thevar v. Pazhani- 
appa Pillai, AIR 1916 Mad 911, and fur- 
ther more, the ratio ran counter to the 
principles formulated by the Supreme 
Court in Mahabir Gope v. Harbans 
Narain, AIR 1952 SC 205. Thus, it may 
be seen that so far as tenancies of non- 
agricultural lands, particularly buildings 
in urban areas, are concerned, Section 76 
(a) of the Transfer of Property Act, 
which provides for an exception to the 
rule- contained in Section 111 (e) of the 
same Act has been held to be seldom 
applicable so as to tie up tbe property 
in the hands of lessees or to confer on 
them rights under special statutes, 


15. We shall now advert to the Full 
Bench decision of this court in Chandra- 
sekhara v. Kunju Vanniar, (1976) 2 Mad 
LJ 243: (AIR 1975 Mad 227) (FB) and 
the decision of the Supreme Court in 
Ponniah v. Perumal, AIR 1977 SC 244, 
as well as the Full Bench decision of 
the Allahabad High Court in Shajmul 
Hussain v. Mir Khan, AIR 1974 All 234 
(FB) on which reliance was placed by 
‘Mr. M. R. Narayanaswami and Jagan- 
nath v. Mitter Sain, AIR 1970 Punj and 
Har 104 (FB) on which reliance was 
placed by Mr. Rajagopalan. Chandra- 
sekhara v. Kunju Vanniar, (1976) 2. Mad: 
LJ 243 (FB) was a case which arose un- 
der the C. T. P. Act. The tenants under a 
usufructuary mortgage claimed, after re- 
demption of the usufructuary mortgage, 
protection under the C. T. P. Act as 
against the mortgagor. The definition of 
the words ‘cultivating tenant’ and ‘land- 
lord’ in the said Act and Section 3 (1) 
of the Act, which affords protection to 
tenants from eviction, need extraction 
for a correct understanding of the scope 
of the judgment. The term ‘cultivating 


tenant’ is defined in Sec. 2 (aa) thus :-~ 


v. Abdul Ghani. (FB) A. LR, 


- “Cultivating tenant’ — 

(i) means a person who contributes his 
own physical labour or that of any mem- 
ber of his family in the cultivation of 
any land belonging to another, under a 
tenancy ner eaieD express or implied; 
and 

(ii) includes — (a) any such person 
- who continues in possession of the land 
after the determination of the tenancy 
agreement; 


(b) the heir of such person, if the heir 
contributes his own physical labour or 
that of any member of his family in the 
cultivation of such land: 


(c) a sub-tenant if he contributes his 
own physical labour or that of any 
memiber of his family in the cultivation 
of such lands; or 


(d) any such sub-tenant who continues 
in possession of the land notwithstand- 
ing that the person who sublets the land 
to such sub-tenant ceases to have the 
right to possession of such land; but 


(iii) does not include a mere inter- 
mediary or his heirs; 


Explanation: A sub-tenant shall be 

deemed to be a cultivating tenant of the 
hoiding under the landlord if the lessor 
`of such sub-tenant has ceased to be the 
tenant of such landlord”, 
The term ‘landlord’ has been defined in 
Section 2 (e) as meaning, in relation to 
a holding of part thereof, the person en- 
titled to evict the cultivating tenant 
from such holding or part. Section 3 (1) 
of the said Act says that subject to the 
next succeeding sub-sections of that sec- 
tion, no cultivating tenant shall be evict- 
ed from his holding or any part thereof, 
by or at the instance of his landlord 
whether in execution of a decree or 
order of a court or otherwise. Interpret- 
ing these provisions, the Bench held as 
‘follows :— 


“It is noteworthy that the first part of 
the definition of ‘cultivating tenant’ en- 
visages a tenancy agreement, express or 
implied, The agreement is a sine qua non 
to bring about a tenancy. But, in order 
to make the tenant a cultivating tenant, 
a further requisite is that he should 
carry on personal cultivation as defined 
which we have adverted to. When such 
a tenancy agreement comes to an end 
by whatever means, then the statutory 
tenancy begins by virtue of the inclu- 
‘sive definition of the term ‘cultivating 
tenant’, Determination of tenancy agree- 
ment necessarily means that the con- 


tractual : relationship . of -landlord; and 
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tenant is brought to'an end and notwith- 


`v standing only by reason of the fact that | 


the cultivating tenant as defined in the 
' first part of the definition continued in 
‘ possession of the land he is enabled to 
‘continue to have the status of a culti- 
vating tenant............ To bring about that 
result the precedents are that there 
' Should have been in the origin a tenancy 
agreement, express or implied, and un- 
der that agreement to which the person 
is a party he should carry on personal 
cultivation, on the land. If these pre- 
mises are granted, though the agreement 
of tenancy express or implied had ter- 
_minated but the person mentioned in 
the first part of the definition continues 
in possession of the land, he will be cul- 
“tivating tenant. The first part of the de- 
finition does not specify ‘as between 
“whom and whom the tenancy agreement 
mentioned is contemplated. The lease 
‘may have been granted by the owner or 
“an usufructuary mortgagee or even a 
lessee of the land. But the person who 
- Carries on personal cultivation of the 
land should derive his right under a 
tenancy agreement express or implied, 
‘With a person entitled to enter into it 
who may be anyone of those persons 
-we have just now mentioned as in~« 
stances. To attract, the inclusive defini- 
‘tion the two requisites are the determi- 
nation of a tenancy agreement and the 
person who was within the first part of 
the definition continues in possession of 
the land............. The inclusive definition 
does not visualise that after the deter- 
mination of the tenancy if the person 
as defined in the first part of the defi- 
nition continues in possession of the land, 
he would not be a cultivating tenant un- 
less there is a contractual relationship 
express or implied, with his landlord. 
We say so, because, a landlord, as 
noticed supra, is defined not in terms of 
:@ person who lets out a land, but as a 
person entitled to evict a cultivating 
tenant. No contractual relationship is 
necessary or is implied for purposes of 
the definition. The grounds of eviction 
which we enumerated above should be 
understood and related to a landlord 
as defined and not in terms of a land- 
lord as contemplated by the Transfer of 
Property Act........00.- Reading the defini- 
tions of ‘cultivating tenant’ and ‘land- 
lord’ it is further clear that in order to 
be a cultivating tenant for an extended 
period the lessor need not necessarily 
have the capacity or right to confer it... 


‘psie The test to ‘find out whether a ` per- 
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son is a landlord is not that whether 
there is a direct agreement between him 


and the tenant but whether the person 


who claims to be the landlord is entitl- 
ed to evict on the grounds mentioned in 
the Act. It is in the light of this position, 
in our opinion, we have to appreciate 


the scope and effect of sub-section (1) of 
Section 3”. 


In another portion of the judgment, the 


- Bench observed as follows:— 


“So far as the first part of the learned 


_Judge’s reaching reasoning (referring to 


the order of Balakrishna. Ayyar) `n 
Ramaswami Naidu v. Marudaveera Moop- 
pan reported in (1959) 1 Mad LJ 25, is 
concerned, we are in agreement because 
a tenancy necessarily implies a landlord 
on the one hand and a tenant on the 
other. But, equally to a sub-lessee, the 
protection is traced to the statute. If the 
sub-lessee continue in possession, but the 
tenancy agreement originally entered 
into had not terminated, then the inclu- 
sive definition may not apply, and, 
therefore, the sub-lessee may not be 
entitled to protection. If, on the other 
hand, by the time of sub-lessee claims 
protection under the Act, the tenancy 
agreement with his lessor had terminat- 


ed, then it will be a different matter to 


which the inclusive definition will have 
application......... The principle that no 
man can confer upon another a title or 
right higher than what he himself pos- 
sessed, will, therefore, have no validity 
in the application of the inclusive defini- 
tion of ‘cultivating tenant.” 


It is apposite to mention here that in 
reaching its conclusion the Full Bench 
did not purport to follow the ratio laid 
down in. Prabhu v. Ramdeo, AIR 1966 
SC 1721, but instead, preferred to rest its 
view on the construction the Bench had 
been inclined. to make on the statutory 
provisions themselves in the C. T. P. Act. 


16. As regards Ponniah v. Perumal, 
AIR 1977 SC 244, we have already stated 
that the Supreme Court held therein 


that a tenancy created by a life estate 


holder could legally extend beyond her 
of the cultivating 
tenant would be protected by the provi- 
sions of the C.T.P. Act. The reason- 
ing of the court for taking such a view 
is to be found in the following words — 


“It is not disputed that the provisions 
of the Act (C. T. P. Act) conferring pro- 
tection upon cultivating tenants govern 
the rights of the appellant. . We are, 
therefore, not’ concerned with any rights 
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under any general or personal law 
which may enable the remainderman to 
evict a tenant of a life estate holder, The 
terms of the statutory protection applied 
orally to all the tenants governed by the 
Act irrespective of the nature of the 
rights of the person who leased the land 
sO long as the lessor was entitled to 
create a tenancy”. 


17. From the passage extracted above, 
it may be seen that in Chandrasekhara 
v. Kunju Vanniar, (1976) 2 Mad LJ 243: 
(AIR 1975 Mad 227) (FB) and Ponniah 
v. Perumal, AIR 1977 SC 244, the rights 
of the parties were determined solely 
with reference to the provisions contain- 
ed in the C. T. P. Act. Moreover, both 
the cases related to agricultural tenan- 
cies. It is only in Tajamal Hussain v. 
Mir Khan, AIR 1974 All 234 (FB), the 
principle that a lessee admitted into 
possession by the mortgagee in a prudent 
manner would be entitled to continue in 
possession even after redemption of the 
mortgage, has been extended to urban 
property as well, Before the Full Bench 
of the Allahabad High Court, rendered its 
judgment in the case, there were iwo 
earlier Division Bench cases of that 
High Court. One was Hardei v. Wahid 
Khan, AIR 1954 All 16, where it was 
held that the creation of'a tenancy from 
month to month by a mortgagee with 
possession of a house property could not 
be deemed an imprudent act, 
such, the tenant, on the redemption of 
the mortgage, will not automatically be- 
_ come a trespasser vis-a-vis the mort- 
gagor. Though it was urged before the 
learned Judges of the Division Bench 
that S. 76 (a) will not apply to tenancies 
created over non-agricultural properties 
the Division Bench did not give its find- 
ing on the question, but merely con- 
tented itself by saying that the act of 
the mortgagee in creating a monthly 
tenancy would not constitute an impru- 
dent act. The later Division Bench case 
is Habib Seth v. Kashinath, 1968 All LJ 
446. The learned Judges who constitut- 
ed the Bench adverted to the judgment 
in Mahabir Gope v. Harbans Narain, 
AIR 1952 SC 205 and Asa Ram v. Mst. 
Ram Kali, AIR 1958 SC 183, and then 
held that though these decisions were 
concerned with agricultural tenancies 
created by mortgagees, yet the ratio in 
them would be applicable to non-agri- 
cultural tenancies as well, because Sec- 
tion 76 (a) of the Transfer of Property 
Act was in terms’ not restricted to agri- 
cultural tenancies alone. The Full Bench 
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of the Allahabad High Court, not only 
noticed the later one of the abovesaid 
two cases and the decisions of the 
Supreme Court in the earlier 
where the tenancies created by mortga- 
gees were over agricultural lands, but 
also considered Film Corporation Ltd. 
v. Gyannath, (1970) 2 SCR 581 and Sa- 
chalmal Parasram v. Ratanbai, AIR 1972 
SC 637, and then affirmed the correct- 
ness of the decision in Habib Seth’s case, 
1968 All LJ 446. The observation of the 
Supreme Court in the Film Corporation 
case (1970) 2 SCR 581, that the principle 
(contained in Section 76 (a)) has seldom 
been extended to urban property so as 
to tie it up in the hands of lessees or to 
confer on them rights under special 
statutes, and which observation was 
affirmed in Sachalmal Parasram v. Ratan- 
bai, AIR 1972 SC 637, was not considered 
by the Full Bench to be of operative 
force as, in its opinion, the rights of 
parties in the Film Corporation case (1970) 
2 SCR 581, were actually determined by 
testing the validity of the lease on the 
touch-stone of prudential act. The Full 
Bench further observed as follows — 


“Apart from the above, the learned 
counsel for the appellant could not show 
us anything on the basis of which he 
could tenably argue that the provisions 
of Section 76 (a) of the Transfer of Pro- 
perty Act did not apply to urban pro- 
perties. A property situate in an urban 
area is as much immoveable property as 
an agricultural land, We, therefore, do 
not find any good reason to hold that 
Sec. 76 (a) of the Transfer of Property 
Act does not apply to urban properties”, 


In Durai Knitting Co. v. Ramasubra- 
manian, (1976) 1 Mad LJ 351, which came 
up before Sethuraman, J., an identical 
controversy as the one before us was 
raised for determination. The learned 
Judge referred to some of the decisions 
of. the Supreme Court on the subject in- 
cluding the decision in Film Corporation 
Ltd, v. Gyannath, (1970) 2 SCR 581 and 
also the decision of the Allahabad High 
Court in Tajamal Hussain v. Mir Khan, 
AIR 1974 All 234 (FB) besides the judg- 
ment in Chandrasekhar v. Kunju Van- 
niar, (1976) 2 Mad LJ 248: (AIR 1975 
Mad 227) (FB) and proceeded on the basis 
that if, the lease created by the mortgagea 
with possession was a prudent act, then 
the statute will intervene at the deter- 
mination of the tenancy agreement and 
the tenant, inducted into possession of 
the building would be entitled to pro« 
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tection under the terms of the Buildings 
(Lease and Rent Control) Act. 


18. We shall now refer to the cases 
where a contrary view to the one taken 
in the cases from the Allahabad High 
Court and in Durai Knitting Co. v. Rama- 
subramanian, (1976) 1 Mad LJ 351, has 
been taken. A Full Bench of the Gujarat 
High Court in Purushotham v. Madhavji 
Meghaji, AIR 1976 Guj 161 (FB) after 
one elaborate consideration of the case 
law on the subject, ‘has categorically 
held that Section 76 (a) of the Transfer 
of Property Act will not apply to a case 
of urban immoveable property. The find- 
ing of the Full Bench, as culled out in 
the headnote, is as follows — 


“Where a lease is created by the 
mortgagee in possession of an urban im- 
moveable property, such a lease would 
not be binding on the mortgagor after 
redemption of the mortgage assuming 
that the lease is such as a prudent owner 
of the property would have granted in 
the usual course of management, This 
is so, because Section 76 (a) cannot apply 
to a case of urban immoveable property 
and hence a lease created by the mort- 
gagee in possession of an urban im- 
moveable property would not be bind- 
ing on the mortgagor after redemption 
of the mortgage”. 


In view of that finding, the Full Bench, 


held that a tenant inducted on the build- . 


ing property by a mortgagee with pos- 
Session, after the redemption of the 
mortgage, will’ not be protected under 
the provisions of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947. For rendering such a finding, 
the Full Bench took note of the observa- 
tion of the Supreme Court in Film Cor- 
poration Ltd. v. Gyannath, (1970) 2 SCR 
581, as affirmed: in Sachalmal Pa- 
rasram v. Ratanbai, AIR 1972 Sc 
637, and also the difference in the nature 
of agricultural land and urban immovea- 
ble property and the different uses to 
which they are put. The reasoning of 
the Bench runs as follows — 


“In our opinion, on the general aspect 
of the matter, based on facts of which 
judicial notice can be taken, it is clear 
that so far as leases of agricultural lands 
are concerned, when a lessee cultivates 
land by the very process of cultivation 
he brings, inputs and improves the fer- 
tility of the soil. Constant and continu- 
ous cultivation by proper manuring etc., 
would improve the fertility of the son 
and on the determination of the lease, 
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that fertility would still remain in the 
land. It is, therefore, necessary that 
security of tenure should be given to the 
tenant of agricultural land so that by 
his proper husbandry and agricultura 
practices, he himself may derive good 
benefits from the land and also improve 
the fertility of the soil...... A prudent 
owner of the property would, therefore, 
see to it that the term of lease which 
he grants in respect of agricultural land 
is sufficiently long to induce the tenant 
to put in the best efforts which would 
incidentally benefit the owner of the 
land by improving the fertility of the 
jand itself, In contrast, to the agricultural 
lands, so far as non-agricultural urban 
lands are concerned, on determination 
of- the lease the tenant who has been 
en the property under the terms of the 
lease is bound to put back the property 
in the condition in which it was at the 
time when he entered into possession 
and nothing is naturally done by che 
tenant which is likely to improve the 
quality of the soil property by his own 
efforts put in during the term of the 
tenancy. There is, therefore, no ques- 
tion of a prudent owner of urban im- 
moveable property granting a long term 
lease merely with a view to improve 
the quality of the land. Barring Rent 
Control- and Rent Restriction Acts which 
deal with urban immoveable property, 
in areas where there’ is scarcity of ac- 
commodation both for residential and 
non-residential purposes, there is no 
concept of protection to tenants of 
urban immoveable property. We are 
of opinion that this is the rationale be- 
hind the distinction which the Supreme 
Court has pointed out between leases of 
agricultural lands and leases of urban 
immoveable property while dealing with 
the provisions of Section 76 (a) of the 
Transfer of Property Act; whereas a 
prudent owner would not ordinarily 
speaking, think of creating a long term 
lease purely as a matter of prudent 
management, an owner of agricultural 
land, in the course of prudent manage- 
ment, would create a long term lease 
purely from the aspect of prudent 
management. In our opinion, therefore, 
the word ‘seldom’ used by Hidayatullah 
C. J., in All India Film Corporation case 
(1970) 2 SCR 581, while dealing with the 
application of the exception carved out 
by Section 76 (a) to urban . immoveable 


‘property has to be read as not being 


extended at all and it is merely a turn 
of the phrase to say that this exception 
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has seldom been extended to urban im- 
moveable property”, 

Thus, we find that, unlike the Fuil 
Bench of the Allahabad High Court 
which did not give any. reasons for 
reading down the observation of the 
Supreme Court in Film Corporation case, 
(1970) 2 SCR 581, the Gujarat High Court 
has not only taken note of the observa- 
tions, but has also given reasons which, 
in its opinion should have impelled. 
Hidayatullah C. J., to make the said 
observation. 


19. In Jagannath v. Mitter Sain, AIR 
1970 Punj & Har 104 (FB), which was 
decided by a Full Bench of the High 
Court of Punjab and Haryana, the ques- 
tion that directly arose for consideration 
was whether the tenant of a mortgagor 
would cease to be one on the date of 
redemption of a mortgage subsequently 
created by the mortgagor, merely be- 
cause the tenant had attorned to the 
mortgagee and thus be disentitled in 
law from claiming protection from evic- 
tion under the East Punjab Urban Rent 
Restriction Act. The Full Bench, ans- 
wered the question in favour of the 
tenant, but in doing so, it set out cer- 
tain propositions of law and held thai 
a tenant inducted by the mortgagee re- 
mains a tenant during the continuance of 
the mortgage and on the redemption of 
the mortgage the tenancy comes to an 
end and that, in the case of agricultural 
tenancies, the above proposition was 
subject to the exception contained in 
Section 76 (a) of the Transfer of Pro- 
perty Act. In another Full Bench: case 
Dhaniram v, Deepchand, AIR 1970 Punj 
and Har 109 (FB) the ratio laid down in 
the above said case was applied and it 
was held that the tenant of a mortgagee 
ceases to be a tenant of the property on 
redemption of the mortgage and that 
the rule of exception contained in Sec- 
tion 76 (a) of the Transfer of Property 
Act will be applicable only to agricul- 
tural leases and not leases of buildings. 

20. It is in the background of these 
conflicting authorities, Mr. Narayana- 
swami argued that the ratio laid down 
in Chandrasekhar v. Kunju  Vanniar, 
1976-2 Mad LJ 243: (AIR 1975 Mad 227) 
(FB), and Ponniah v. Perumal, AIR 1977 
SC 244, will mutatis mutandis apply to 
the instant case also and the fact that 
the tenancy created in favour of the 
appellant 
and not an agricultural land cannot 
make any difference in law so far as the 
right of the appellant to claim protec- 
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tion under the Act is concerned, We are, 


unable to accept this argument for .a. 
The first is that the. 


very valid reason, 
twe decisions referred to above were ren- 
dered with reference to the provisions 
of the C.T.P. Act and not with refer- 
ence to the provisions of the Buildings 
(Lease and Rent Control) Act. It is a 
settled principle of law that the rights 
and liabilities of parties under a parti- 
cular statute have to be determined with 
reference to the provisions of that statute 
and not with reference to the provisions 
contained in other enactments even if 
those enactments run on parallel lines, 
Viewing the matter from this perspec- 
tive, it may be seen that there is a good 
deal of difference between the defini- 


tions of the words ‘landlord’ and ‘tenant’. 


Occurring in the Act and the C. T, P. 
Act. We have already referred to the 
definitions of those terms in the C. T. P. 
Act. It is therefore enough if we extract 
the definitions of those terms in the Act 
alone. In the Act, a ‘landlord’ has been 
defined in Section: 2 (6) as follows — 


“‘landlord’ includes the person who is 
receiving or is entitled to receive the 
rent of a building, whether on his own 
account or on behalf of another or on 
behalf of himself and others or as an 
agent, trustee, executor, administrator, 
receiver or guardian or who would so 
receive the rent or be entitled to recéive 
the rent, if the building were let to a 
tenant; 

Explanation : >: A tenant hie sublets 
Shall be deemed to be a landlord within 
the meaning of this Act in relation to a 
tenant”, 

The definition of ‘tenant’ in Section 2 (8) 
is also follows-—— 

“tenant means any person by whom 
or on whose account rent is payable for 
a building and includes the surviving 
spouse, or any son, or daughter, or the 
legal representative of a deceased tenant 
who — 

(i) in the case of a residential build- 


IE APRE wee and 
Gi) in the case of a non-residential 
building............ and ae 


a person continuing in possession after 
the termination of the tenancy .in his 
favour but does not include a person 
placed in occupation of a building by its 
tenant OF...cccccseee” 


Thus, it may be seen that a landlord,’ 


under the C. T. P. Act, is one who is 
entitled to evict the cultivating tenant? 


whereas, under the Act, a landlord iş 


one who is receiving or is entitled to 
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receive the rent of a building, whether 
on his own account or on behalf of an- 
other or on behalf of himself and others. 
Even a person who receives rent 
as an agent, truste, executor, admin- 
istrator, receiver or guardian, is also con- 
sidered as a landlord. But, in the case 
of an agent acting as landlord, sub-sec- 
tion (8) of Sec, 10 of the Act places an 
embargo on his right to file an applica- 
tion for the eviction of the tenant without 
the previous written consent of the land- 
lord. Likewise, the definitions of ‘tenant’ 
in the two enactments 
different from each other. Under the 
C, T. P. Act, the term ‘cultivating tenant’ 
would not only include the person in- 
ducted on the land by the owner, but 


also. a sub-tenant and the Explanation . 


to Section 2 (aa) clearly states that a 
sub-tenant shall be deemed to be a cul- 
tivating tenant of the holding under the 
landlord even if the lessor of such sub- 
tenant has ceased to be a tenant of the 
landlord. Thus, the C. T. P. Act creates 
a jural relationship between the land- 
lord and the sub-tenant and makes the 
sub-tenant directly a tenant under the 
landlord even if his lessor, viz, the 
tenant, had ceased to be a tenant under 
that landlord. However, in the Act, a 
jural relationship of landlord and tenant 
is created only between the tenant and 
the sub-tenant (vide: Explanation to 
Section 2 (6)) and a sub-tenant has been 
specifically excluded from the ambit of 
the definition of ‘tenant’, even though 
the definition is otherwise of an inclu- 
sive nature. Hence, under the Act, a 
sub-tenant would be nothing more than 
a trespasser vis-a-vis the landlord, As 
a matter of fact, the subletting of a pre- 
mises by a tenant without the written 
consent of the landlord is made a ground 
for the landlord to ask for eviction of 
the tenant. Under C. T, P. Act no such 
provision is found, and, on the other 
hand, the law goes to the extent of say- 
ing that sub-tenants inducted in the 
land by the tenant with or without the 
permission of the landlord have to be 
treated as tenants of the landlord. In 
the face of such vital differences between 
the two Acts, it is futile for the appel- 


Iant to contend that the ratio contained - 


in Chandrasekhara v, Kunju  Vanniar 


1976-2 Mad LJ 243: (AIR 1975 Mad 227) © 


(FB) and Ponniah v. Perumal AIR 1977 
SC 244, should be applied to his case 
also, albeit the protection claimed by 
him is under the Act and not under the 
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copnised in the very judgments relied 
on by the appellant’s counsel. In the 
Full Bench case, 1976-2 Mad LJ 243: 
(AIR 1975 Mad 227) (FB), it has been 
specifically stated that the Bench was 
preferring to rest ifs view on the con- 
struction of the relative provisions of 
the C. T. P., Act, and not on application 
of the principle laid down in Prabhu v, 
Ramdeo, AIR 1966 SC 1721 (vide para- 
graph 42 of the judgment), Moreover, 
the Bench has indicated that the ruling 
was only with reference to agricultural 
tenancies and not non-agricultural ten- 
ancies and this is to be found in para- 
graph 43 of the judgment which reads 
as follows — 


“Counsel! for the appellant referred to 
Sachalmal' Parasram v, Ratanbai, AIR 
1972 SC 637, which we do not think in 
any way affects the view that we have 
taken as ‘to the effect of the related 
statutory provisions in the Act (C. T, P, 
Act).”’, 


21. Likewise in Ponniah v. Perumal 
AIR 1977 SC 244, also, it has been spe- 
cifically pointed out that the rights of 
parties were not being determined with 
reference to any general or personal 
law, but ‘solely with reference to the 
terms contained in the C. T, P. Act. In 
such circumstances, the judgments also 
afford scope for Mr. Narayana- 
swami to'contend that the ratio laid 
down in those cases must unreservedly. 
be extended to non-agricultural leases 
created by mortgagees with possession. 


22. Learned counsel for the appellant 
argued that the definitions of ‘landlord’ 
and ‘tenant’ in the Act are of inclusive 
nature and since the owner of the build- 
ing (the 7th respondent herein) is entitl- - 
ed to receive the rent for the building, | 
he must be held to be the landlord of 
the appellant and likewise, the appel- 
lant being a tenant by whom rent is | 
payable, must be deemed to be a tenant 
of. the 7th respondent notwithstanding ` 
the fact that the tenancy was not creat- 
ed by the owner of the building, but by 
the first respondent when he was the 


‘usufructuary mortgagee of the building. 


The learned counsel further argued that 
the tenancy having been created by one 
competent to create it, the appellant's 
induction! in the building was lawful in 
character; and, therefore, the appellant 
must be held entitled to claim protection 
from eviction under the Act, Even this 
oo n t . ` 
i 
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contention is 
because it 


not a tenable 
proceeds on fallacious 
reasoning. It may be true that 
the owner of the building is en- 
titled to receive the rent for the building 
and the appellant, in his role as an occupier 
is liable to pay the rent. But, that will 
not mean that a jural relationship oł 
landlord and tenant will automatically 
spring between the owner of the building 
and the appellant. The relationship of 
landlord and tenant between the owner 
and the occupier of a building can only 
be founded on a legal tenancy, whether 
express or implied, between the parties. 
To constitute tenancy in law, the parti- 
es must stand in the relative position ot 
landlord and tenant. Admittedly, it was 
the mortgagee who acted as landlord 
when he inducted the appellant in the 
building. When the interest of the 
mortgagee in the property was exting- 
uished by redemption of the mortgage, 
his status as landlord . also ceased and 
with that, the rights of the tenant also 
got snapped. The status of landlord en- 
joyed by the mortgagee till the time of 
redemption cannot be transferred to the 
mortgagor, viz, the owner of the build- 
ing, merely because as owner, he is en- 
titled to collect the rent for the build- 
ing. In other words, the gulf between 
the owner of the building entitled to 
collect rent and an occupier of the build- 
ing liable to pay rent can be bridged 
only if the owner can be treated as the 
landlord of the occupier and the occupier 
can be treated as the tenant of the owner, 
This position has been pointed out in 
Film Corporation Ltd. v. Gyannath, 1970 
2 SCR 581, and the relevant passage 
runs as follows— 


"The respondents attempted to argue 
that the Rent Restriction Act defined 
‘landiord’ and ‘tenant’ with reference to 
the payment of rent. A landlord means 
a person entitled to receive rent and a 
tenant means any person by whom or on 
whose account rent is payable, These 
definitions apply if the tenancy, either 
real or statutory, could be said to sur- 
vive after the termination of the mort- 
gage...... The property was sold and the 
mortgage was Satisfied. This led to ex- 
tinction of the mortgagee’s interest and 
the purchaser acquired full title to the 
property. The termination of the mort 
gagee interest terminated the relation« 
ship of landlord and tenant and it could 
not, in the circumstances, be said to run 
with the land. There being no landlord 
and tenant, the provisions of the Rent 


one, 
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Restriction Act could not apply any fur- 
ther”, e 
The same position has been set out 
slightly differently in B. K. Ramji v, S.S. 
Jivraj, AIR 1958 Bom 53, in the follow- 
ing terms, as contained in the head-note. 


“In order to attract the provisions of 
Section 12 of the Bombay Rent Act, the 
requisite condition is that the plaintiff 
should be a landlord and the defendant 
should be a tenant and there should ex- 
ist between them a relationship of land- 
lord and tenant. Evidently, as the owner 
is not the landlord of the defendants- 
tenants, the provisions of the Bombay 
Rent Act cannot be available to the de- 
fendants”, i 


23. To the same effect is the judg- 
ment of the Division Bench of the Bom- 
bay High Court in Kamalakar and Co. 
Lid. v. Ghulamshafi, AIR 1963 Bom 42. 
Yet another decision on this point is 
Somnath v. L. D. Desai, AIR 1951 Punj 
404, where a Division Bench of the Pun- 
jab High Court held that a mortgagor 
would not come within the definition of 
landlord under Section 2 (c) of the East 
Punjab Urban Rent Restriction Act and 
consequently, a tenant let into posses- 
sion of the building cannot claim pro- 
tection under the Act against the mort- 
gagor after the latter had redeemed the 
mortgage, 


24, In the course of his arguments Mr, 
Narayanaswami strenuoussly contended. 
that the Supreme Court has, in all cases, 
recognised the rule of exception con- 
tained in Section 76 (a) of the Transfer 
of Property Act and, further more, even 
in the very first case of Mahabir Gope, 
AIR 1952 SC 205, it has been accepted 
that a permissible settlement by a mort- 
gagee in possession with a tenant in the 
course Of prudent managernent can well 
result in the springing up of rights im 


the tenant conferred or created by 
statute. Proceeding onwards, Mr. 
Narayanaswami submitted that the 


creation of rights by statutes on tenants 
inducted on mortgaged property by the 
mortgagee with possession would gov- 
em, not only cases of agricultural 
leases, but also leases of non-agricultural 
properties and there is no justifiable 
reason for treating leases of agricultural 
lands and leases of urban property on 
different footing. In-support of this 
argument, learned counsel relied upon 
the observation of the Full Bench of 


‘the Allahabad High Court in Tajammul 


Hussain v, Mir Khan, AIR 1974 Ail 234 
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(FB), which we have already extracted, 
as well as the following comment made 
at page 528 of Mullah on the Transfer 
of Property Act, 6th Edition, viz :— 

“The Court observed that the principle 
laid down in Mahabir Gope’s case, AIR 
1952 SC 205, that a bona fide and prudent 
lessee would bind the mortgagor ‘ordi- 
narily’ applies only to agricultural lands 
and has ‘seldom’ been extended to 
urban property. This observation is, 
strictly speaking, obiter, as the court 
found that the lease in question was 
neither bona fide nor prudent in view 
of the long term and the low rent. It is 
respectfully submitted that there is no 
warrant for limiting Section 76 (a) to 
agricultural land. Whether a particular 
lease is bona fide or prudent is a ques- 
tion of fact; obviously a lease of urban 
land which would confer on the lessor 
the protection of special statutes such as 
the Rent Acts would prima facie be im- 
prudent”, 

25. On a careful consideration of the 
matter, we do not feel persuaded to accept 
the submission of Mr. Narayanaswami 
in this behalf. In the first place, we 
cannot treat the observation of Hida- 
yatullah, C. J., in the Film Corporation 
ease, (1970) 2 SCR 581, that the principle 
of committing the owner of property 
to prudent acts of management done by 
the mortgagee with possession will or- 
dinarily apply only to the management of 
agricultural lands and it is seldom ex- 
tended to urban property, as a casual 
or insignificant one. Even assuming 
that the observation is in the nature of 
obiter, we are bound by it. But, what 
is important is that the observation can- 
not be said to have been made without 
any basis or justification for it. Agricul- 
tural land requires constant attention as 
well as nursing and is always associated 
with productive operations. To keep 
‘the land fully productive, it has to. be 
tended with care and diligence. Not only 
has soil of the land to be conserved, but 
effective steps should be taken for pre- 
venting soil erosion, The land has alsu 
to be safeguarded from inundation by 
flood water and rain water. The fertility 
of the soil has to be preserved by not 
Only periodical ploughing operations, 
but tended with inputs like green man- 
ure and fertilisers. The land has to be 
periodically de-weeded and the trees 
and plants standing on the land have 
to be safeguarded from straying cattle. 
On account of ali these factors it goes 
without saying that to keep an agricul- 
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tural land unattended and uncared for 
will certainly constitute an act of impru- 
dence. Therefore, it is that it has been 
uniformly accepted and followed that 
leases of agricultural lands created by a 
mortgagee with possession will generai- 
ly, if not invariably, constitute prudential 
acts in that they will not only benefit 
the land, but eventually benefit the owner 
of the land as well. Such leases, even 
if they had been created by. a person 
having a transitory title like a mort- 
gagee with possession, will be binding 
on the mortgagor and held enforceable 
even after the redemption of the mort- 
gage for the rest of the term of the 
tenancy. In comparison, if we take the 
case of a building, it certainly does not 
require constant care and attention like 
a land. It is not a productive item of 
property like a land wherein agriculi- 
tural, horticultural or floral crops can 
be raised. The building will, no doubt 
yield return by way of rent, but that 
has nothing to do with preservation of 
the property or the averting of danger 
to its value. Hence, in the very nature 
of these properties, there is a good deal 
of difference between agricultural lands 
and non-agricultural properties, Viewed 
from that angle, it can certainly be said 
that different standards have to be ap- 
plied for evaluating the leases created 
over the two items of properties. While 
in the case of agricultural lands, leases 
will prove to be beneficial in almost all 
cases, in the case of non-agricultural 
properties, particularly buildings in 
urban areas, the. leases may prove coun- 
ter-productive in the sense that the pro- 
perties are likely to get tied up in the 
hands of lessees who may claim rights 
under special statutes, 


26. Apart from this factor, it may 
also be noticed that even in the Trans- 
fer of Property Act, there is an indirect 
recognition of the special nature of leases 
of agricultural lands. In the said Act, 
Chapter V contains Sections 105 to 117 
and relates to leases of immoveable pro- 
perty, Section 117 reads as follows— 


“None of the provisions of this Chap- 
fer apply to leases for agricultural pur- 
poses, except in so far as the State Govt. 
may, by notification published in the offi- 
cial Gazette, declare all or any of such 
provisions to be so -applicable in the case 
of all or any of such leases, together 
with or subject to, those of the local 
law, if any, for the time being in force. 
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Such notification shall not take effect 
until the expiry of six months from the 
date of its publication”. 


The reason for granting exemption for 
agricultural leases from the operation of 
the Chapter is that the rights of parties 
are regulated by usages which have, to 
a great extent, been embodied in local 
Acts, and hence the Legislature has ab- 
stained from making the provisions of 
this Chapter apply proprio vigore for 
fear of interfering with settled usages. 
If it was the intention of the Legislature 
to treat leases of immoveable properties 
of all kinds, viz., buildings non-agricul~ 
tural properties and agricultural pro~ 
perties, on the same footing, the Legis- 
lature would not have enacted a provision 
as found in S. 117. This we think, is suf- 
ficient reason for our disagreeing with 
the view taken in Tajammul Hussain 
v. Mir Khan, AIR 1974 All 234 (FB), that 
a property situate in an urban area is as 
much immoveable property as an agri- 
cultural land and therefore, no good re- 
ason could be found to hold that Sec- 
tion 76 (a) of the Transfer of Property 
Act does not apply to urban properties 


and the comment in Mullah’s Transfer 
of Property Act at page 528, that 
there is no warrant for limiting 


section 76 (a) to agricultural lands, 
It is apposite to point out here 
that Section 76 (a), by itself, does not 
refer to the mortgagee with possession 
being conferred powers to create tenan- 
cies in respect of mortgaged property, 
But, as pointed out by the Supreme 
Court in Asaram v. Mst. Ramkali, AIR 
1958 SC 183 though Section 76 (a) only 
creates an obligation ‘on the mortgagee, 
nevertheless, the authorities have held 
that an agricultural lease created by him 
would be binding on the mortgagor even 
if the mortgage is redeemed, provided 
the lease is of such a character that a 
prudent owner of property would enter 
into it in the usual course of manage- 
ment. Thus it happens, that it is judicial 
authority which has interpreted the ex- 
pression ‘prudent management’ contem- 
plated in the section as taking within 
its ambit the creation of an agricultural 
lease by a mortgagee with possession, 
prudence always being the touch-stone 
on which the creation of tenancy by a 
mortgagee with possession is tested. It is 
therefore open to the courts to treat a 
lease of land for agricultural purposes 
én one footing and a lease of urban pro- 
perty for non-agricultural purposes on 


another and separate footing. It may be 
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that in extraordinary cases, even the 
lease of an urban property may consti- 
tute an act of prudence. But, such iso- 
lated cases can only form the exception 
and not the rule. 


27. Before we sum up our conclusion 
we can conveniently deal with some of 
the other contentions raised by the ap~ 
pellant’s counsel, On the basis of Chin- 
nappa Thevan v, Pazhaniappa Pillai, AIR 
1916 Mad 911, it was argued that tenan- 
cies created by a mortgagee in posses- 
sion are binding on the mortgagor even 
after the redemption of the mortgage in 
so far as the relationship of landlord 
and tenant continues, Undoubtedly, that 
was the ratio laid down in that case. But 
the facts of that case were totally differ~ 
ent. The tenant therein set up an 
extreme contention that since he had 
been inducted on the land by the mort- 
8agee, his possession subsequent to the 
redemption of the mortgage was hostile 
in character vis-a-vis the mortgagor and 
hence he had perfected title by adverse 
possession. It was in that situation, the 
Division Bench held that he continued to 
be a tenant of the land and hence he 
had not perfected title by adverse pos- 
Session. The decision has been rendered 
on the footing that on the redemption of 
the mortgage it was open to the mort- 
gagor to affirm the tenancy created by 
the mortgagee with possession or call 
upon the tenant to surrender possession: 
and, as long as such an option had ‘not 
been exercised, the tenant could not put 
forth a plea of adverse possession. In the 
instant case, the appellant does not 
claim tenancy rights under the mort- 
gagor, nor does he put forward a case 
of adverse possession, On the other 
hand, what he contends is that by rea- 
son of statutory intervention his tenancy 
rights are protected even though his 
landlord’s (Mortgagee’s) transitory titie 
over the property came to a close with ~ 
the redemption of the mortgage. Hence 
we fail to see how the ratio in Chin- 
nappa Thevan v. Pazhaniappa Pillai, AIR 
1916 Mad 911, can be invoked by the 
appellant, If the decision is, however, 
relied for contending that the mort- 
gagee’s act of creating tenancy, even 
without reference to Section 76 (a), will 
necessarily bind the mortgagor, we must 
reject that contention, for it is opposed 
to the ratio laid down in Mahabir Gope 
v. Harbans Narain, AIR 1952 SC 205. 


' 28. Mr. Narayanaswami laid great 
emphasis on Dorai Knitting Co, Ve Ramae 


Ai 
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subramanian, (1976) 1 Mad LJ 351, to 
which we have already referred, since 
Sethuraman, J. has dealt with the very 
question which forms the subject- 
matter of reference, Though the learned 
Judge has followed the ratio laid down 
in Tajammul Husain v. Mir Khan, AIR 
1974 All 234 (FB) and Chandrasekharan 
v. Kunju Vanniar, (1976) 2 Mad LJ 243: 
(AIR 1975 Mad 227) (FB) and rendered 
judgment in favour of the tenant, we 
find ourselves unable to approve the 
judgment. We must point out in the first 
place that before the learned single 
Judge the Full Bench decisions of the 
Punjab and Haryana High Court in 
Jagannath v. Mittar Sain, AIR 1970 Punj 
and Har 104 (FB) and Dhani Ram v. 
Deepchand, AIR 1970 Punj and Har 109 
(FB) as well as the Full Bench decision 
of the Gujarat High Court: in Lalji 
Purushotham v. Madhavji Meghaji, AIR 
1976 Guj 161 (FB) had not been placed 
for consideration, Secondly, the debate 
before the learned Judge had not been 
as comprehensive as it has been before 
us, Since we have held that we cannot 
share the view taken by the 
Full Bench in ‘Tajammul Husain 
v. Mir Khan, AIR 1974 All 234 (FB) and 
that the ratio contained in Chandra- 
sekharan v. Kunju Vanniar, (1976) 2 
Mad LJ 243: (AIR 1975 Mad 227) (FB) 
is confined only to cases arising un- 
der the C. T. P. Act, we hold that Durai 
Knitting Co, v. Ramasubramanian, (1976) 
1 Mad LJ 351, does not set out the cor- 
rect view and hence we overruled the 
same. 


29. In the course of his submissions, 
Mr. Narayanaswami pointed out that 
even the mortgagor had originally let 
out the suit property to a tenant and all 
that the mortgagee has done was to in- 
duct another tenant viz., the appellant, 
after the original tenant had vacated the 
premises and, therefore, the mortgagee’s 
action cannot be treated as an imprudent 
act. This submission, in our view, con- 
tains many perceptible infirmities. For 
one thing, we do not know when exactly 
the mortgagor let out the property to 
the tenant, i. e., whether it was before 
the introduction of the Act to Karur or 


‘ subsequent to that and what were the 


terms of the tenancy, Secondly, every act 
of that mortgagor cannot be treated as 
@ prudent act so as to make a repetition 
of one or more of such acts by a mort- 


gagee with possession certified as an act 


of prudence. The question whether a 


particular act of a mortgagee with pos- 
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session is. a prudential one or not has to 
be judged on the basis of general stand- 
ards which would be applicable to all 
mortgagors as a class, and not with re- 
ference to the individual act of a parti- 
cular mortgagor, Judged by such a 
standard test, there is very little scope 
for the appellant to contend that confer- 
ment of tenancy rights on him, on the 
basis of which, further statutory rights 
are claimed under the Act, by the mort- 
gagee,- would constitute such a prudent 
act of management of the property as 
would be binding on the mortgagor. 


36. Having dealt with all the conten- 
tions of the appellant’s counsel, we will 
now proceed to sum up our findings. 
Firstly, we hold that the ratio in 
Chandrasekharan v. Kunju  Vanniar, 
(1976) 2 Mad LJ 243: (AIR 1975 Mad 
227) (FB) and Ponniah v. Perumal, AIR 
1977 SC 244, cannot be extended to 
tenants inducted on non-agricultural 
urban property by transitory title- 
holders, like mortgagees with possession, 
since the abovesaid two cases have been 
decided purely with’ reference to the 
provisions contained in the Tamil Nadu 
Cultivating Tenants Protection Act. 
Secondly, under the Tamil Nadu Build- 
ings (Lease and Rent Control) Act, if a 
tenancy is created by a mortgagee with 
possession, the ties of landlord and 
tenant are snapped eo instanti the mort-| 
gage is redeemed and, unless there is a 
fresh forging of the relationship of land- 
lord and tenant between the mortgagor 
and the erstwhile tenant by (i) the 
voluntary act of the parties or (ii) a 
deemed forging of the relationship by 
express provision in the Act itself, as 
under Section 2 (aa) of the C. T. P. Act, 
the erstwhile tenant cannot claim pro- 
tection under the Act so as to perpetuate 
his occupation of the building as a 
tenant. The mere protection given in he 
Act to tenants from unreasonable evic- 
tion will not be of any use, because the 
protection afforded is intended for 
tenants against their landlords, and not 
for erstwhile tenants as against the 
mortgagors who are not their landlords. 
Thirdly, lease of land for agricultural 
purposes stands on a distinct footing and 
hence lease of urban property cannot be 
placed on the same footing. The result- 
ant position is that the rule of excep- 
tion contained in Section 76 (a) of the 
Transfer of Property Act cannot be 
readily and automatically invoked by a 
tenant let into possession of urban pro- 


‘perty by a mortgagee with possession. 
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Hence it is, that the Supreme Court has 
held in Film Corporation Ltd. v, Gyan- 
nath, (1970) 2 SCR 581 and Sachalmal 
Parasram v. Ratanbai, AIR 1972 SC 637, 
that the principle of exception afforded 
by Sec. 76 (a) of the Transfer of Pro- 
perty Act applies ordinarily to the man- 
agement of agricultural lands and has 
seldom been extended to urban property 
so as to tie it up in the hands of lessees 
or to confer on them rights under spe- 
cial statutes. Fourthly, it may be open 
to a tenant inducted upon urban proper- 
ty by a mortgagee with possession to 
rely upon Section 76 (a) to claim tenan- 
cy right for the full term of the tenan- 
cy notwithstanding the redemption of 
the mortgage earlier, But, it is for the 
person who claims such benefits to 
strictly establish the binding nature of 
the tenancy, created by the mortgagee, 
on the mortgagor. 

31. In the light of our findings, we 
answer the question referred to us in 
the negative. 


32. Before parting with the judgment, 
it is necessary to deal with another 
question which was, however, not seri- 
ously canvassed before us. The question 
is whether the civil court has jurisdic- 
tion to entertain the suit in ejectment 
or pass a decree against the appellant 
when his defence is that he is a statu- 
tory tenant and liable to be evicted only 
under the provisions of the Tamil Nadu 
Buildings (Lease & Rent Control) Act. 
So far as this matter is concerned, it is 
by now well settled that there is no- 
thing in §.10 ofthe Act prohibiting the 
institution of a suit for possession of 
prohibiting a civil court from passing a 
decree for possession, What is prohibit- 
ed under the section is only the execu- 
tion of a decree for ejectment passed by 
a civil court. We may only refer to 
Muhamadunni v. Melapurakkal Unniri, 
(1949) 1 Mad LJ 452: (AIR 1949 Mad 
765) and B. V. Patankar v. C. G, Sastry, 
AIR 1961 SC 272, in this behalf. As we 
have held that the appellant is not a 
tenant entitled to claim protection under 
the Tamil Nadu Buildings (Lease & 
Rent Control) Act, it follows that even 
the bar of execution of the decree, con- 
tained in S. 10 will not be attracted. 

33. In accordance with our conclu- 
sion, on the question referred to us, we 
afirm the judgment of the learned sin- 
gle Judge and dismiss the Letters Patent 
appeal with costs. 

Appeal dismissed. 
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(A) Hindu Marriage Act (1955), Ss. 18 
(1-A) (i) and 23 (I) (a) — S. 18 (1-A) 
(i) too is subject to S. 28 (1) (a) — 
Husband continuing to live in adultery — 
Petition by him for divorce not allowed in 
view of his ‘wrong’. 

The fact that neither the Central Act 
44 of 1964 nor Act 68 of 1974 which have 
amended provisions of the Hindu Mar- 
riage Act had in any way affected the 
oe under Section 23 (1) (a) the 
egislative intent not to do away with it 
even in respect of the newly added pro- 
vision under Section 18 (1-A) enabling 
either spouse to move the court for a de- 
cree of divorce i. e. including the default- 
Ing spouse was clear. The above would 
also he in line with the principle that the 
law could never be taken to assist the 
wrongdoer. S. 18 (1-A) (i) and (ii) would 
only state that non-compliance with the 
decree for restitution op conjugal rights 
and non-resumption of cohabitation after 
a decree for judicial separation were not 
the ‘wrongs’ within the meaning of Sec- 
tion 23 (1) (a). The wrong referred to 
under S. 23 (1) (a)-was of more serious 
nature and had to be comprehended from 
the circumstances of each case. The law 
could not also be construed to help a 
wrongdoer merely on the plea that sub- 
sequent amendments were intended to 
usher in liberalisation in the matter of 
divorce. In this case the husband who 
continued to live in adultery even sub- 
sequent to the decree for judicial separa- 
tion at the instance of the wife held could 
not succeed in his petition seeking a de- 
cree for divorce. S. 23 (1) (a) held barred 
the relief. AIR 1977 SC 2218, Rel. on. 

(Paras 19 to 22, 24 & 98) 

(B) Hindu Marriage Act (1955), Ss. 18 
(1-A) and 28 (1) (a) — Petition under Sec- 
tion 18 (1-A) could he opposed on the 
same ground as pleaded in the applica 
tion for judicial separation if the lapse 
be a continuing wrong. AIR 1977 Punj 
& Har 167 (FB) and AIR 1977 Delhi 178, 
Diss 


The wife obtained judicial separation 
proving that the husband was living with 
another woman. After a lapse of two years 
the husband sought a decree for divorce 
under S. 18 (1-A) further averring that 
they had not resumed cohabitation during 
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the period. The wife successfully oppos- 
ed the proving that the husband continu- 
ed to live in adultery and was therefore 
barred to get the relief by reason of 
S. 23 (1) (a). The husband’s plea that his 
petition could not be opposed . alleging 
the same ground as the one taken in the 
petition for judicial separation was reject- 
ed. The wrong pleaded in this case was 
held to be a continuous and persisting 
wrong and was valid for purposes of Sec- 
tion 23 (1) (a). ATR 1977 Punj and Har 
167 (FB) and AIR 1977 Delhi 178, Diss. 
(Paras 28 to 25) 
Cases Referred: Chronological Paras 
AIR 1977 SC 2218 8, 16, 20, 21 
AIR 1977 Delhi 178 10, 15, 17, 23, 25 
AIR 1977 Punj & Har 167 (FB) on = 


ILR (1971) 1 Delhi 6 (FB) 17 

V. Narayana Swami, for Appellant; I. 
Subramaniam, for Respondent. 

JUDGMENT :— This appeal is pre- 
ferred against C. M. A. No. 69 of 1975 on 
the file of the District Judge, Tirunelveli, 
who disagreed with the order of dismissal 
made by the Subordinate Judge, Tirunel- 
veli in O. P. 62 of 1972, which was a 
petition filed by the respondent herein 
under §. 18 (1-A) (i) of the Hindu Mar- 
riage Act 25 of 1955. The appellant here- 
in is the wife of the respondent. 


2. It transpires that they were married 
on 17-7-1956 and they lived together till 
80-10-1961. It is claimed by the appellant 
herein, that, because of cruelty and seve- 
ral other factors, she was driven out of 
the house by the respondent herein. She 
also refers to the respondent living in 
adultery with another woman. O. P. 5 of 
1962 was filed by the respondent for res- 
titution of conjugal rights and it was 
ordered on 5-11-1962. Appellant filed 
O. P. 117 of 1968 for restitution of con- 
jugal rights, but that pomon was later 
on withdrawn. ADDS ant then filed 
O. P. 85 of 1967 in the Sub-Court, Tuti- 
corin under Ss. 10, 11, 24 and 27 of Act 
25 of 1955 (hereinafter referred to as the 
Act) for declaring the marriage as null 
and void or in the alternative for judicial 
separation. In that petition, she implead- 
ed one Tirunamakani as the second res- 
poucent, who according to the appellant 

erein, had gone through an illegal mar- 
riage ceremony with the respondent here- 
in and therefore, in view of the adulterous 
nature of life led by the respondent here- 
in, she was entitled to the reliefs prayed 
for therein. 

3. Several points were framed for con- 
sideration therein and the court came to 
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the conclusion that the appellant had es- 
tablished that the respondent herein was 
living with another woman and a child 
had been born out of such adulterous 
and illegal relationship. That petition was 
allowed and a permanent alimony and 
maintenance at the rate of Rs. 25 per 
month was ordered and the respondent 
herein was tọ pay maintenance from the 
date of petition. 


4, After the expiry of the statutory 
period of two years, respondent filed 
O. P. 62 of 1972 in the Sub-Court, Tiru- 
nelveli, seeking relief under Sec. 13 (1-A) 
of the Hindu Marriage Act. Respondent 
herein had referred to the marriage with 
the appellant on 17-7-1956 and that they 
had no issues, and only till 1961, thev 
were living together. After referring to 
the earlier proceedings, he had pleaded 
that subsequent to the order in O. P. 
No. 85 of 1967, ordering judicial separa- 
tion, there being no cohabitation between 
them, and the period of two years hav- 
ing elapsed, he is entitled to a decree for 
divorce. 


§& The appellant herein opposed this 
petition on the ground that the respon- 
dent cannot take advantage of his own 
‘wrong. He had, with a wicked inten- 
tion, married another woman and lives 
with her and the restitution of conjugal 
rights asked for by him in O. P. 5 of 1962 
was a har and a farce. It is only the 
respondent who made it impossible for 
her to lead a marital life, and he being 
in the wrong, he cannot allege his own 
wrong and wickedness in living with 
another woman, as the basis for securing 
relief in this petition. Furthermore, he 
had not paid any maintenance amounts 
so far. She had also raised other objec- 
tions and referred to the difficult cir- 
cumstances in which she had to live, be- 
cause of the adulterous life led by the 
respondent. 


6. The Sub-Court came to the conclu- 
sion that the respondent cannot take ad- 
vantage of his own mistake for getting a 
decree of divorce and in spite. of the 
existence of a lawful marriage between 
the appellant and the respondent, he had 
been living in adultery with another 
woman, and this has prevented the appel- 
lant from rejoining her husband, and 
therefore, dismissed the petition. 


7. The appellate Court dealing with 
this only point held, that no new ground 
has been alleged by the appellant to re- 
sist the Berton for divorce, which has 
to be ordered as a matter of course, as 
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soon as the period is over, and that there 
is no scope for the applicability of Sec. 
23 (1) (a) of the Act, and whatever had 
been claimed as the basis for relief in 
O. P. 85 of 1967 cannot again be pleaded 
in a petition filed under S. 18 (1-A) (i) of 
the Act. Therefore, it allowed the appeal. 


8 Mr. V. Narayanaswami, learned 
counsel for the appellant, contends that 
the scope of S. 28 (1) (a) of the Act has 
not been correctly understood by the 
lower appellate Court because, it would 
be applicable in respect of any proceed- 
ings instituted under the Act. When a 
petition is filed for divorce as on the basis 
that the period stipulated under the Act 
had elapsed . after the relief of judicial 
separation has been ordered, it will not 
straightway entitle a party to the pro- 
ceedings to ask for relief of divorce or 
dissolution of marriage as a matter of 
course, if it be shown that such a party is 
taking advantage of his or her own 
‘wrong’. In this case O. P. 25 of 1967 was 
filed for judicial separation on the ground 
that the respondent had been living in 
adultery with another woman, and subse- 
quent to the orders passed in O. P. 85 of 
1967, if he had driven out or abandoned 
that woman or if she had died, the parties 
could have come together. The wrong 
committed by the respondent being re- 
curring one, and which could be avoided 
by him after the petition for judicial sepa- 
ration was ordered, and when this cate- 
gory of wrong which can be avoided after 
the petition for judicial separation is 
ordered having not been avoided by him, 
he cannot institute the present proceedings 
taking advantage of the amendments ef- 
fected to the Act, which has presently 
enabled any party to the proceedings to 
seek for further relief on the basis of the 
earlier petitions, irrespective of the fact 
whether the party is the defaulting spouse 
or not. Prior to the amendments effected 
in 1964, it was only the party who pre- 
sented the earlier petition, who could file 
the subsequent petition for divorce. But 
the amendment effected in 1964, have no 
doubt enabled even the defaulting spouse 
to present a petition for divorce. Would 
that mean that S. 23 (1) (a) of the Act will 
not be applicable as against him? In the 
present case for the. purpose of 
spiting the appellant and to make her life 
full of miseries and sufferings, the respon- 
dent has deliberately taken another wo- 
man into his house, and gone through a 
form of marriage ceremony which is not 
valid in the eye of law, and when: such 


wanton disregard of the law had been’ 
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pra nien by him, it is unthinkable that 
e should be enabled to take advantage 
of his own ‘wrong’, and get an order for 
dissolution of the marriage, which would 
have far-reaching repurcussions on the 
future of the appellant, who had entered 
the marital fold expecting not only:a 
happy life, but also a secured and settled 
life to which she would normally be en- 
titled to, and which had been deprived 
of by the infatuation which the respon- 
dent had developed towards another wo- 
man in spite of a subsisting marriage. 
Therefore, the learned counsel for the ap- 
pellant pleads that in spite of 1964 
amendments, S. 28 (1) (a) of the Act can 
still be invoked in respect of continuing 
recurring ‘wrongs of the nature that is 
eing committed by the respondent here- 
in. Further one of the ag taken in 
O. P. No. 85 of 1967, filed by the wife, 
referred to the adulterous life led by re- 
spondent with another woman. This is an 
aspect which he could have given up 
after the earlier order, and which would 
have in turn enabled the appellant to re- 
join her husband. But when the husband 
persists in committing the wrong, it dis- 
ables him to take advantage of his own 
wrong to get a divorce, and therefore the 
court below has erred in holding that the 
one and the only aspect to be looked into 
subsequent to 1964 amendments is to find 
out whether the statutory period had 
lapsed, and thereafter even the wrong- 
doer can get the decree for divorce, as a 
matter of course. He refers to the deci- 
sion reported in AIR 1977 SC 2218, 
wherein the meaning of the expression 
‘wrong’ in S. 23 (1) (a) of the Act, has 
been considered and held, that it is “some- 
thing more than a mere disinclination to 
agree to an offer to reunion, it must be 
misconduct serious enough to justify 
denial of the relief to which the husband 
or the wife is otherwise entitled”, 


9. Based on this decision, he further 
contends that there is no basis for the con- 
tention that the pene to be pleaded 
under S. 28 (1) (a) should be one which 
has happened after the order of judicial 
separation and it could have no conriec- 
tion to whatever had been pleaded in the 
earlier petition, more so in a matter of this 
nature where the ground pleaded ‘for 
judicial separation being a continuing’one 
and which can be abandoned, and when 
the husband persists in continuing: to 
commit the wrong, it is grave enough to 


. disentitle him to get the relief of divorce. 
10. Mr. Subramaniam, learned counsel - 
‘for the respondent, ` straightway::::relies 


m. 
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upon the decision rendered in AIR 1977 
Punj and Har 167 (FB) and also to the 
decision in AIR 1977 Delhi 178, to con- 
tend that the amendments effected in 
1964 had resulted in divorce being “lib- 
eralised and the intendment of Parliament 
is to enable parties to secure the relief of 
‘divorce without the restraints which were 
incorporated earlier in the Act, and if 
S. 28 (1) (a) of the Act is applied to the 
instant case, it will make the reliefs made 
available under 1964 amendment, totally 
nugatory. He contends that the claim of 
respondent living with another woman is 
false, and even if it be true, it having 
formed the basis for relief in O. P. No. 85 
of 1967, it cannot again be held against 
him when he is entitled to file the peti- 
tion by virtue of the amendments effect- 
ed in 1964. Relief for divorce having 
been made liberal enabling even wrong- 
doer to file petition for divorce, after a 
petition filed for judicial separation or 
restitution of conjugal rights is ordered 
and, the one and the only factor that must 
then be looked into is the period of one 
year peen under the Act, which 
should lapse after the orders are passed in 
the earlier petitions. 


Respondent had established that after 
orders were passed in QO. P. No. 85 of 
1967, there has been no cohabitation be- 
tween him and the appellant, and that the 
respondent is not taking advantage of any 
wrong committed by him. 


Il. The lower appellate court took 
into account only one point for considera- 
tion by stating — ‘the only question to be 
decided in this case is whether the peti- 
tioner is entitled to a decree for divorce, 
in ve of the fact that he is living with 
another girl by name Thirunanakkani.” 

It was held that the trial court by relying 
on S. 28 (1) (a) of the Act, had miscon- 
strued its application because in its view 
the very wording of S. 18 (1-A) of the 
Act would clearly show that a decree for 
divorce should follow as a matter of 
course, if the parties to the petition for 
judicial separation have not resumed co- 
abitation after two years or upwards 
after the decree for judicial separation. 
For taking this view, it has held that ‘the 
oppositions to the petition filed by the 
husband is based on the same ground 
which was -relied upon in the previous 
petition for judicial separation which was 
secured by the wife in O. P. 85 of 1967, 
and since.she wants to rely on the same 
wrong which was. the. subject-matter in 
the earlier O. P... S. 28 2 (a) of the Act 
cannot be invoked.. Therefore in its view, 
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there being no new ground alleged by the 
wife in the present petition for resisting 
divorce, the appeal has to be allowed. 


12, The present appeal has been pre- 
ferred on the ground that the’ lower ap- 
pellate Court has misunderstood the scope 
and enforceability of S. 23 (1) (a), and 
there being a substantial question of law, 
it calls for interference in this civil mis- 
cellaneous second appeal. It is pointed 
out by Mr. Narayanaswami, counsel for 
the appellant, dealing with the amend- 
ments effected by Amending Acts 44 of 
1964 and 68 of 1976 to Hindu Marriages 
Act, they had not resulted in S. 28 (1) (a) 
of the Act being made inapplicable in 
proceedings of this nature. In respect of 
the amendments effected which have re- 
sulted in grounds for. divorce being di- 
versified and the period of duration for re- 
lief having been reduced and also enabl- 
ing both husband and wifẹ to institute 
etitions for divorce irrespective of the 
act as to who had initiated the earlier 
proceedings, the enforceability of S. 28 
of the Act has not been taken away, be- 
cause Parliament being aware of the 
existence of S. 23 of the Act had not cho- 
sen either to delete it or modify it, or in- 
corporated any provisos to amended pro- 
visions of §. 13 of the Act to exclude its 
applicability in respect of petitions filed 
under S. 13 of the Act. So far as the pre- 
sent case is concerned, he relies upon the 
concept of ‘wrong’ which is purposefully 
incorporated and retained in S. 28 (1) (a) 
of the Act. Even though the husban 
against whom the petition for judicial 
separation has been filed by the wife and 
she having secured the.relief, she can still 
prevent the husband from getting relief 
under S. 18 of the Act, when he is in the 
‘wrong. According to the learned counsel 
for the appellant, if the husband does not 
come within any of the categories pro- 
vided under S. 28 of the Act, only then 
he can institute a petition under Sec. 18 
of the Act, even though he had not come 
to court earlier seeking for relief either 
on one ground or. other. 


18. Mr. I. Subramaniam, counsel for 
the respondent contends that subsequent 
to the amendments effected under Act 44 
of 1964 (Act 68 of 1976), there has been 
a liberalisation regarding divorce and even 
the wrongdoer is now enabled to file a 
petition for divorce on mere passage of 
time which has been statutorily fixed and 
therefore, the only statutory requirement 
for maintaining the petition under Sec. 18 
of the Act by a wrongdoer is to satisfy 
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the court that after a decree.had been: ob- 
tained by the wife for restitution of con- 
jugal rights or for judicial separation, 
there has been no restitution of conjugal 
rights or resumption of cohabitation, as 
the case may be. 

14. Therefore, when relief is sought 
under S. 18 (1-A) of the Act, the wife can- 
not take recourse to S. 28 (1) (a) of the 
Act to plead that the husband is in the 
‘wrong’ and hence he cannot get relief 
for divorce. He states that the appellant 
herein secured the relief of judicial sep- 
aration on the plea that the respondent is 
living with another woman and therefore 
she cannot again rest on the same ground 
and plead that he has committed ‘wrong’ 
which would disentitle him to file a peti- 
tion for divorce which is now available 
to him by the amended provisions of the 
Act. He refers to the decision of the Full 
Bench in AIR 1977 Punj and Har 
. 167, and pleads that-the entire approach 
to be made regarding grant of divorce 
under Act 25 of 1955 has gone through 
radical erin a and there is a duty on 
the part of the court to give a harmonious 
construction which would enable the 
wrongdoer also to secure the relief which 
is now conferred on him by Parliament. 
To substantiate this type of approach, he 
refers to various panien in the said 
judgment of the Full Bench which are: — 


“From the various amendments made 
in the provisions of §&, 13 by the Parlia- 
ment, one thing is obvious that the Parlia- 
ment, thought it fit to liberalise the disso- 
lution of marriage between the parties 
where there is no possibility of the 
spouses continuing matrimonial relation.” 
After referring to S. 28 (1) (a) of the Act, it 
was held — 


“The anan of the section is clear 
that the advantages of his or her own 
wrong or disability should be unconnect- 
ed with the relief which is sought to be 
claimed in the proceedings. ...It would 
thus be seen that if she failed to comply 
with the decree for restitution of con- 
jugal rights, it cannot -be said that she 
committed any wrong after the passing of 
the decree against her....The advantage 
of her own wrong or disability mentioned 
in S. 23 (1) (a) should be an advantage 
of her own wrong, disability foundation 
of which was laid after the decree for re- 
stitution of conjugal rights was passed.... 
In my view, if the ingredients mentioned 
in S. 13 (1-A) are satisfied, in a case where 
the decree for restitution of conjugal 
rights has been obtained, by other party, 
either party can legitimately apply for 
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dissolution of marriage by decree of 
divorce irrespective of the fact that the 
spouse against whom decree has been 

ranted has failed to comply with the said 

ectee....It is only to the limited extent 
in proceedings of divorce under S. 13 (1-A), 
where the divorce is claimed by either of 


the parties on the ground that there has- 


been no resumption of cohabitation after 
the passing of a decree for judicial sep- 
aration or that there has been no restitu- 
tion of conjugal rights after a period of 
one year or upwards, after the passing of 
the decree for restitution of conjugal 
rights, then the said provisions cannot be 
invoked on the ground of non-compliance 
with the decree passed so as to hold that 
the said Act of non-compliance is in any 
way taking advantage of his or her 
It would fur- 
seen that a spouse who 
has suffered a decree of restitution of 
conjugal rights has already been adjudg- 
ed to have left the company of the other 
spouse, without reasonable cause. The 
said wrong was committed much before 
the passing of the decree for restitution 
of conjugal rights and it cannot be said 
that the said wrong has been committed 
after the passing of the decree, for resti- 
tution of conjugal rights. Moreover, living 
separately from the spouse cannot be re- 
garded as a wrong as the term ‘wrong’ as 
contemplated under S. 28 (D (a) of the 
Act contemplates causing of some injury 
to the other side...... e only reason- 
able way of construing the provisions and 
giving effect to Legislative intent is to 
say that Sec. 23 (1) la) applies to cases 
based on the concept of ‘wrong’, ‘disabi- 
lity’ and not to §. 13 (1-A) which is not bas- 
ed on that concept. At any rate, the wron 
or disability contemplated by S. 28 (1) Bi 
is not the non-resumption of cohabitation 
or the non-restitution of conjugal rights 
which are the basis of S. 18 AY”. 

Mr. Subramaniam, learned counsel, 
gathering strength from these passages 
would advance the contention that the 
amendments effected to the Act had en- 
abled the wrongdoer to be treated on a 
par with the wronged! Sec. 23 (1) (a) is 
not intended to be applied in respect of 
all types of proceedings that arise under 
the Act and so far as S. 18 (1-A) is con- 
cerned, it has no applicability whatsoever. 
His contention is to the effect that when 
the wronged or affected person moves 


‘the court for relief under Act 25 of 1955 


and gets a relief, it would be a sufficient 
ground for the wrongdoer to take full 
advantage of his own mistakes, commis- 
sions and omissions and secure relief 
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under S. 18 (1) (a) of the Act. He forceful- 
ly pleads that a duty is cast on the Court 
to give a harmonious interpretation and 
the legislative intent behind the amend- 
ments brought about by Act 44 of 1964, 
and Act 68 of 1976 should not be frustrat- 
ed by invoking S. 28 (1) (a) of the Act. 


` 15. He also refers to the decision in 
AIR 1977 Delhi 178, wherein also it has 
been held that Ss. 28 and 18 (1-A) of the 
` Act have to be harmoniously construed 
and unless after the earlier decree, it be 
éstablished that thereafter any circum- 
stances had occurred which would be a 
wrong under Sec. 28 of the Act, relief can 
be obtained under S. 18 (1-A) of the Act 
even by wrongdoer, on mere lapse of the 
statutory period. 


16. The counsel for the appellant relies 
upon the decision of the Supreme Court 
in AIR 1977 SC 2218, which was a case 
wherein the wife had secured a decree for 
restitution of conjugal rights. But when 
she presented a petition under S. 18 (1-A 
(ii) of the Act for divorce, it was resiste 
by the husband by pleading that in spite 
of his several attempts to take her back, 
she had deliberately avoided them and 
therefore she cannot take advantage of her 
own wrong, and hence S. 28 (1) (a) will 
become applicable and her petition de- 
serves to De rejected. It was held in the 
said decision that the failure to comply 
with a decree for restitution of conjugal 
rights will not constitute ‘wrong’ within 
the meaning of.S. 23 (1) (a), and there- 
fore she can secure divorce under Sec- 
tion 13 (1-A) (ii) of the Act. 


17. The Supreme Court had taken 
note of' the amendments effected in 1976, 
but since it was not relevant to the mat- 
ter in controversy, their Lordships pro- 
ceeded to hold — 


- “The grounds for granting relief under 
§. 18 including sub-sec. (I-A) however 
continued to be the subject to the provi- 
sions of S. 28 of the Act”. 

After referring to the decision in AIR 
1977 Delhi 178, and the Full Bench deci- 
sion of _ the said court in ILR (1971) 1 
Delhi 6, it was held that the law has been 
stated correctly in both the decisions 
above referred to and that — 


“In order to be a ‘wrong’ within the 
‘meaning of S. 28 (1) (a), the conduct 
alleged has to be something more than a 
‘mere disinclination to agree to an offer of 
reunion, it must be misconduct serious 
enough to justify denial of the relief to 
which the husband or the wife is other- 
wise entitled”. - 
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Therefore Mr. Narayanaswami, learned 
counsel for:the appellant, contends that 
in spite of amendments effected to Act 25 
of 1955 enabling defaulting spouse also 
to seek relief for divorce,. before such a 
person can secure the relief, he or she 
should satisfy the court that any of the 
inhibitions contemplated under Sec. 23 of 
the Act do not exist. If it is shown that 
the conduct of the person who seeks re- 
lief is serious enough to justify the denial 
of the relief, such a person cannot mere- 
ly rely upon .the statutory period con- 
templated for institution of a petition for 
divorce. 


18. I have already referred to the soli- 
tary point considered by the lower appel- 
late court. According to the court below, 
the mere fact that the husband is living 
with another girl by name Thirunamak- 
kani, cannot still be pleaded by the wife 
as a ground to resist the petition for 
divorce, because she had relied upon the 
Same ground in securing the decree for 
judicial separation in O. P. 85 of 1967, 
filed by her and that as soon as the period 
of two years is over, as a matter of course 
divorce has to be aara to the wrong- 
doer on the basis of the wrong committed 
by him. 

19. The provisions of the Act as 
amended, and the decisions above refer- 
red to, in my view, do indicate that the 
amendments effected under Central Acts 
44 of 1964 and 68 of 1974, resulted in pro- 
viding further grounds for divorce and to 
reduce the period for securing divorce 
after a decree is passed for judicial sep- 
aration or for restitution of conjugal rights. 
By the amendments effected, the respon- 
dent in the earlier pennon (defaulting 
spouse} is also enabled to be a petitioner 
in a petition for divorce, as soon as the 
period contemplated under the Act lapses. 


19a. Would this mean that S. 28 (1) 
(a) of the, Act would not be applicable, 
when a petition is filed under S. 18 (1-A) 
of the Act by the wrong-doer? 


20. Even though repeated amendments, 
were effected to the Act, S. 28 (1) (a) ofi 
the Act remained untouched and it was 
not considered necessary to delete or 
modify that section or even to provide for| 
an exception in respect of S. 18 (1-A) of! 
the Act. The Full Bench decision relied 
upon by Mr. Subramaniam, learned coun- 
sel for the respondent, has not gone in 
my view to the extent of holding that 
S. 23 (1) (a) of the Act will be totally in- 
applicable to cases arising under Sec- 
tion 13 (1-A) of the Act. The reasoning 
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adopted by it can at best extend only to 
cases of non-compliance of decrees for 
restitution of conjugal rights, judicial sep- 
aration, wherein there has been no re- 
sumption of conjugal rights or cohabitation 
within the period contemplated under the 
Act, I do not think that the Full Bench 
decision had gone to the extent of holding 
that the wronged should be placed on a 
par with the wrongdoer, and much worse 
to enable him to claim relief based on his 
own wrongs and deliberate breaches com- 
mitted by him of the marital relationship. 
Harmonious construction of an enactment, 
particularly dealing with matrimonial 
affairs cannot lead and should not result 
in bringing about dishormony of marital 
relations. What has been attempted to re- 
concile in the said decision is to hold that 
the relief that has been given to the 
wrongdoer or defaulting spouse, is con- 
fined to cases wherein refusal to comply 
with the decree of restitution of conjugal 
rights, cannot be construed as a, ‘wrong 
under S. 28 (1) (a) of the Act, and nothing 
more. The amended provisions have to be 
so construed because as held by the 
Supreme Court in AIR 1977 SC 2218 — 


“The grounds for granting relief under 
S. 18 including sub-sec. (1-A) however 
continued to be subject to the provisions 
of S. 23 of the Act”. i 


Law can never give a helping hand to a 
wrong-doer. To prevent the wrong-doer 
from seeking relief under S. 18 (1-A), 
Parliament had left S. 28 (1) (a) untouch- 
ed in spite of the amendments effecte 

under the Acts 44 of 1964 and 68 of 1976. 


21. What is Tone under S. 23 (1) (a) 
has to be comprehended from the circum- 
stances of each case. In my view, the F 
Bench decision of Punjab and Haryana 
` {High Court and the decision of the Delhi 
High Court above referred to, have gone 
only to the extent of holding that dis- 
obedience of decrees of courts for resti- 
tution of conjugal rights will not be a 
‘wrong’ within the meaning of S. 28 (1) (a) 
of the Act, and therefore while granting 
relief under S. 18 (1-A) of the Act, Sec- 
tion 23 (1) (a) cannot be invoked against 
defaulting spouse. Undoubtedly, S. 23, as 
framed, contemplates that it should be 
applicable only if instances mentioned 
therein exist and if the court is satisfied 
that such instances exist, then alone relief 
‘cannot be granted under the other sec- 
tions of the Act. At this stage, it will be 
' useful to extract paragraph 15 in AIR 
_ 1977 Punj and Har 167, which is to the 
. following effect = 6 t 
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` “It may, however, be observed. that it 
may not be. understood to have been held 
that the provisions of S. 13 (1-A) are not 
subject to the provisions of S. 23 (2) (a). 
But, in fact, what we have held is that a 
defaulting spouse, who has suffered a 
decree for restitution of conjugal rights, 
cannot be held to be taking advantage of 
his or her own wrong merely because he 
or she has failed to comply with the de- 
cree of restitution of conjugal rights. 
Human ingenuity being what it is, it can- 
not be disputed that many casés may 
arise, where notwithstanding that a 
ground for divorce exists, there may be 
something in the conduct of the petitioner 


which would be so reprehensible that the _ 


court would deny to such a petitioner re- 
lief by way of divorce on the considera- 
tion that the petitioner was taking ad- 
vantage of his or her own wrong”. 


The counsel for the respondent has relied 
upon the earlier extracts, which I have 
reférred to above, to plead that the Full 
Bench had gone to the extent of holding 
that S. 23 (1) (a) of the Act is no longer 
applicable in respect of any proceedings 
instituted under S. 18 (1-A) of the Act. 
But the paragraph above referred to, in 
my view, brings about the purport and 
the scope of the decision arrived at by the 
Full Bench, which is of a very limited ex- 


tent, and is not different from what has- 


been held subsequently by the Supreme 
Court in AIR 1977 SC 2218. I am therefore 
of the considered view that S. 23 (1) (a) of 
the Act can still be invoked, when a de- 
faulting spouse institutes proceedings 
under S. 13 (1-A) of the Act, in spite of 
the fact that such a party has been en- 
abled to seek the relief for divorce after 
lapse of the statutory period. 


22. The cases ‘placed before me are 
instances wherein relief of restitution of 
conjugal rights had been secured, and in 
the present case, the decree secured by 
the wife was for judicial separation, and 
she had not come forward to ask for 
divorce for valid reasons, which will be 
referred to by me later, and the husband 
cannot maintain a petition under S. 18 
(1-A) of the Act without satisfying the 
court that S. 28 (1) (a) will not be ap- 
plicable to him. Hence non-compliance o 
a decree for restitution of conjugal rights 


or failure to cohabitate, in the case of 


a decree for judicial separation, by itse 
will not be a ‘wrong’ within the meaning 
of S. 28 (1) (a) of the Act. 


98. The next point to be considered is: 


whether any wrong that has been already 


- pleaded as a ground for securing relief of 
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restitution of conjugal rights or judicial 
separation cannot again be relied upon 
against the defaulting spouse when ` the 

etition is filed under S. 18 Scie for 
ivorce? Counsel for respondent refers to 
the following sentences in AIR 1977 Punj 


and Har 167 (FB)—~ 


“The advantage of her own wrong or 
disability mentioned in S. 28 (1) (a) should 
be an advantage of her own wrong or 
disability, foundation of which was laid 
after the decree for restitution of conjugal 
rights was passed”. 

He also refers to the following sentences 
in ATR 1977 Delhi 178— 

- “The petitioner for divorce, whether 
innocent or guilty, cannot be deprived of 
his/her rights on the grounds which exist- 
ed prior to the passing of the previous 
ecree”. 

This view is unacceptable because the 
wrong that is now pleaded is a continu- 
ing wrong and a persisting cruelty. The 
appen herein filed the petition for 
judicial separation and it was allowed on 
30-6-1969. There is nothing in evidence, to 
show that they have cohabitated 
PFARA Appellant in her counter had 
claimed that she had. to leave the husband 
in 1961, because of the cruelty meted out 
to her and of the wickedness of the hus- 
band in living with another woman. In 
O. P. 85 of 1967 filed for judicial separa- 
tion, she had relied ' upon the ground that 
her husband continues to lead an adulter- 
ous life with another woman, and there- 
fore, she is justified in living away from 
him. In the pe ition now filed by the 
husband, she has referred to the fact that 
respondent had rashly and in all wicked- 
ness mayried another and has been living 
with her and that it is impossible for her 
to go and lead a marital life with him. 
Though she had used the expression 
marriage, there could be no valid mar- 
riage of the respondent herein with 
Tirunamakkani, the woman with whom, he 
is leading an adulterous life. Her claim 
that respondent herein is ie with an- 
other woman has been accepted by court, 
and it was on that ground she secured the 
relief for judicial separation. Based on 
such a finding, and on the relief granted 
in O. P. 85 of 1967, the husband institut- 
ed the present proceedings for divorce, 
‘which would mean that he is still con- 
ong to lead. an adulterous life. The 
“very fact that he relies upon the order 
based in O. P. 85 of 1967, as a ground for 
relief, proves beyond any doubt that he 


Still lives with another woman. Even the 


lower ‘appellate: court had: framed the 
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oint on the admitted fact that he is still 
living with Thirunamakkani. Such a con- 
duct having been found to be reprehen- 
sible resulted in grant of the relief of 
judicial separation. Even thereafter, it 
continues to. exist totally, constituting a 
‘wrong’ within the meaning of S. 28 (1 (a) 
of the Act. After the order was passe 
in O. P. 85 of 1967, if the husband had 
ceased to lead an adulterous life, or if 
the woman had abandoned him or even if 
she had died, then there can be no valid 
ground for the appellant herein to refuse 
to cohabitate with him, in which event, 
respondent may establish that he has not 
committed any wrong subsequent to the 
earlier decree. 


24. Leading an adulterous life is a 
continuing wrong. Therefore, mere fact 
that in the earlier proceedings, it was a 
monna for relief, does not mean that un- 
ess some other ground is established or 
the foundation for the wrong is to be 
made out subsequent to the decree, and 
achieve his nefarious ends and ambitions, 
if upheld by courts, it would be a nega- 
tion of law. If for sustaining amendments 
a harmonious construction is to be resort- 
ed, and it is to result in a wrongdoer to 
be helped, of all things in the world by 
legal provisions, then it will lead to dis- 
astrous situations and - would be the 
easiest handle for the wrongdoer to 
wriggle himself out of his marital obliga- 
tions on his whims and fancies by com- 
mitting deliberate acts to disrupt marital 
life. No law. can be conceived of to give 
relief to a wrongdoer, the foundation of 
which is based on his own wrongs. In at- 
tempting to make a harmonious construc- 
tion of the sections in the amended Act, 
merely because the subsequent amend- 
ments are claimed to usher in liberalisa- 
tion on the aspect of divorce, the court 
cannot bring about an interpreta- 
tion which would give a_helpin 
hand to a wrongdoer to get relie 
based on his wrongs, commissions 
and omissions, which are against law. I 
legality and immorality cannot be coun- 
tenanced as aids for a person to secure 
relief in matrimonial matters. To construe 
that, any ‘wrong’ made out, must be the 
one which is subsequent to the earlier de- 
cree, will go against the purport and 
scope of S. 28 (1) (a), which is still retain- 
ed in spite of amendments. Therefore 
even though the defaulting spouse is now 
enabled to file a petition for divorce, iff 
the wrong is of a continuing nature, it can- 


-not be held that, merely because it ori- 


ginated NS catlics to the first petition 
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and pleaded in that petition, it cannot be 
taken note of for finding out whether 
such a conduct of the defaulting person 
is reprehensible eno to constitute a 
‘wrong on the date of the presentation of 
the petition by him. The Supreme Court 
held that in spite of S. 18 (l-A) havin 
been enacted, the provisions of S. 23 o 
the Act will continue to apply. I am of 
the view that the decisions relied upon by 
Mr. Subramanian, learned counsel for the 
respondent for the proposition that S. 28 
(1) (a) of the Act cannot be invoked in 
petitions filed by any sort or category of 
defaulting spouses under S. 18 (l-A) of 
the Act, can be of no assistance to him. 
The limited extent to which relief grant- 
ed. is to hold that the failure to comply 
with decrees for restitution of conjugal 
rights and judicial separation would not 
constitute a ‘wrong’, and therefore, such 
a defaulting spouse can also ask for 
divorce, and nothing more. 


25. If the defaulting spouse, as in this 
case, persists in doing the same wrong 
which had formed the ground: for the 
earlier petition filed against him, S. 23 (1) 
(a) will definitely prevent him from seek- 
ing relief for divorce. The view taken by 
the Full Bench in AIR 1977 Punj and 
Har 167, and the decision in AIR 1977 
Delhi 178 that the foundation for the 
wrong must be one which had originated 
subsequent to the earlier decree, does not 
find favour with this court. Hence, I hold 
ithat if it be shown that the petitioner 
seeking relief under S. 18 (1-A) has com- 
mitted any further wrong apart from what 
has been pleaded in the earlier petition, 
or the wrong already committed is of a 
continuing nature, and such conduct is 
serious enough to justify the other party 
from complying with the decree that has 
been passed, the amendments which 
have been effected to the Act do not en- 
able such defaulting spouses to secure a 
decree for divorce. 


96. Earlier it has been stated that the 
appellant herein had not come forward 
to ask for divorce for valid reasons, which 
would be referred to later on. Consequent 
to the adulterous life led by the respon- 
dent, she had to file the petition for judi- 
cial separation so that on justifiable 
grounds, she can live away from an err- 
ing husband with fond hopes that her 
husband would realise his mistakes by 
passage of time, and the wrong commit- 
ted by him may come to an end which 
would result in his coming back to live 
with her. This lingering hope, any woman, 
like the appellant, nurtures because she 
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does not want. to forgo the status of 
being the wife, whatever estrange- 
ment may develop in respect of matri- 
monial relationship. This is a traditional 
value which had gone into the blood of 
Hindu women whatever be the changing 
facets they may facein maintaining the 
status ofa married woman irrespective of 
the wayward life that may be led by the 
husband. They wait for the clouds to 
clear, and therefore it cannot be said that 
when she had approached the court for 
judicial separation, there could be no pre- 
judice caused to her in effecting divorce, 
as if she had laid the corner stone for it, 
and the only requirement is the lapse of 
a period of one year. There being no 
cohabitation subsequent to her petition for 
udicial oara she does not want to 
e reduced to the position of a divorced 
woman and be satisfied by getting the 
meagre maintenance amount invariably 
fixed under S. 25 of the Hindu Marriage 


Act. 


27. There is yet another valid 
for the wife in not asking for divorre, 
after instituting the earlier proceedings 
because, if the husband is to predecease, 
she would be entitled to succeed to his 
estate. There being no provision ‘ made 
in the Act, to safeguard, such valuable 
right, she does not ask for divorce. 


ground 


28. Before I deal with other aspects. 
I will briefly deal with the question as to 
what extent the two Amending Acts, viz.. 
Central Acts 44 of 1964 and 68 of 1976 
have enabled the defaulting spouse to 
seek relief under S. 18 (1-A) of the Act, 
without being tested by S. 28 (1) (a) of 
the Act, even though, it is claimed by 
the counsel for respondent that there 1 
no restriction imposed on the rights now 
conferred on wrongdoer to ask for 
divorce. The points which have come up 
for consideration before the High Courts 
of Punjab and Haryana, and Delhi in the 
decisions above referred to, can be resolv- 
ed by holding that the two amending Acts 
have now enabled defaulting spouses to 
seek for the relief of divorce, provided he 
or she satisfies the court, that S. 23 of the 
Act is not attracted since non-compliance 
of a decree for judicial separation or res- 
titution of conjugal rights is not a ‘wrong 
within the meaning of S. 28 (1) (a) of the 
Act. Thus, in all those instances in which 
S. 28 is not attracted, the two amending 
Acts have enabled even ae 

ouses to get relief under S. 18 (1-A) o 
the Act. The amending Acts have not en- 
abled wrongdoers, who would come with- 


g 
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in the ambit of S. 23 (1) (a) of the Act to 
get the relief of divorce, on the plea 
that liberalisation had been brought about 
towards divorce to such an unlimited ex- 
tent. In my view, the amending Acts 44 
of 1964 and 68 of 1976 have not enabled 
all sorts of defaulting spouses. to get re- 
lief for divorce, which was not at all 
available earlier, but it would be avail- 
able only in such of those instances, 
wherein S. 28 of the Act cannot be appli- 
ed. Hence, I hold that the respondent 
herein, a continuing wrongdoer, cannot 
plead that, after the said two uae. 
Acts, S. 28 (1) (a) cannot be invoke 
against him, and therefore the decision 
o mi lower appellate court is hereby set 
aside. 


29. Counsel for the responđent-hus- 
band contended before me that the pro- 
visions relating to divorce in Hindu Mar- 
riage Act 1955, had radically changed by 
several amending Acts and the liberalisa- 
tion made for making divorce easy has to 
be understood and approached by courts 
which should reorient its hitherto ap- 
proach and enable even a wrongdoer to 
get the reliefs of divorce. He draws in- 
spiration for this sort of contention on the 
decisions relied on by him. In this per- 
spective, I consider that it would be per- 
tinent and also necessary to focus on 
several aspects which have not been pro- 
vided for in the Act to safeguard the in- 
terests of wronged women, It would be 
unjust and inequitable to claim that the 
said two amending Acts have brought 
about such liberalisation as to result in 
considerable harm bein caused to 
women in distress, who have not at all 
been responsible for disruption of the 
marital life, and for no fault of them, the 
are compelled to come to court for relie 
other than divorce. In a case of this nature 
wherein the husband had developed in- 
fatuation with another woman, for no 
fault of the wife, she is deprived of a 
happy marital life, with all its attendant 
benefits on over so many things that 
happen in a family. The only relief pro- 
vided under such circumstances under 
Act 25 of 1955 is to enable the divorced 
woman to claim permanent alimony and 
nothing more. Paradoxically courts in 
most of the cases even nowadays fix a 
paltry amount of Rs. 25 as monthly main- 
tenance, as has happened in this case also. 
There are innumerable decisions in which 
even two decades back courts have fixed 
annual maintenance of about 2 bags of 
paddy, about Rs. 5 in cash and one saree 
also, if it is on the generous side’, 
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30. When a woman enters the marital 
fold, she .rightfully anticipates and ac- 
cepts to be the wife on being assured of 
a secured and happy life, and if for no 
fault on her side, he wrongdoer husband 
is to secure an order of divorce, because 
she had asked for judicial separation, it 
is needless to state that payment of per- 
manent alimony under S. 25 of the Act is 
no satisfactory relief to her. Odds are 
against her at every step she takes, to 
realise the paltry maintenance amount. 
The procedure prescribed for realisation of 
maintenance is. so cumbersome and 
nervetaking that in spite of securing an 
order for maintenance, she is unable to 
realise any amount for years to . follow. 
There are innumerable instances wherein 
even for a decade and more, no amount 
of maintenance could be realised by 
courts and paid over to such woman in 
distress! Even though several amend- 
ments have been made to the Act, the 
ree eho absolutely essential for mitigat- 
ing hardships of wronged woman are yet 
to find a place in the Act. Unless and 
until suitable provisions are incorporated 
in the Act in this direction, it would 
result in grave injustice to womanhood in 
claiming that liberalisation had been made 
for securing divorce at the instance of 
wrongdoer husband. 


31. All the necessary safeguards can- 
not be enumerated in this decision and as 
and when occasions arise, this court 
would indicate them. Some of which per- 
ceivable are, like providing— (1) Com- 
pensation for loss of status: A wife as an 
equal partner in married life, is entitled 
to look forward to share the benefits and 
attendant comforts of future prospects of 
her husband to which she contributes in 
her own way. He cannot, when he had 
secured the best of position in life, 
abandon the wife leaving to solace 
herself with maintenance amount the 
realisation of which is itself remote 
in some cases and next to imposi- 
sibility in many instances. If the 
husband desires divorce, one half of his 
share in the properties as on date of 
marriage or a proportionate share on date 
on which she is forced to leave him, 
whichever is advantageous to her, to he 
given to her, like the enabling provision 
made for a female relative to get a share 
in coparcenary property under S. 6 of the 
Hindu Succession Act. It is vided 
therein that when a Hindu dies having a 
right in coparcenary property, it will be 
deemed that a partition had taken place 
in respect of his share immediately before 
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his death, Likewise, she can be enabled 
to get the share in the property for loss 
of status of being a wife. 


(2) If children are in her custody, apart 
from the grant of maintenance to them, 
-she has to be compensated for the sole 
responsibility she assumes, which is an 
endless process of care extended, anxi- 
eties experienced and constant attention 
devoted for their upbringing as future 
citizens of this country. But for the forc- 
ed separation, the burden would not 
solely be resting on her. 


(3) Maintenance pendente lite, S. 24 of 
the Act, contemplates interim mainten- 
ance and for getting necessary expenses 
for the proceedings, but no effective pro- 
vision made for summary realisations to 
be made quickly and effectively. Whena 
husband files a petition, unless he pays 
the monthly instalments to his wife and 
children, petition should not be proceed- 
ed with. If salaried persons are involved, 
like deductions made under Income-tax 


Act, deductions at source and direct pay-. 


ment to her be provided for, on the basis 
of order of court, instead of herself com- 
pelled to take out execution proceedings. 
For non-salaried categories, with . whom- 
soever any amount payable to him is 
available or any other assets is made out, 
by a summary order, the realisation should 
be achieved, from those who hold such 
assets as a priority claim. 


(4) Charges created under S. 25 of the 
Act to be registered free of cost; S. 25 of 
the Act enables the court while awarding 
permanent maintenance to create a charge 
on immoveable property of husband for 
securing payment of maintenance. By 
generating fresh litigations and alienations 
etc, creation of charge had not at all re- 
sulted in effective realisations. Any 
charge created has to be registered at 
the instance of court, free of stamp 
charges, in which event, no transaction 
by any one will affect her rights in realis- 
ing the periodical maintenance amount, 
and in default or delay in payments she 
would be entitled to take p n of 
property within a stipulated period. 

(5) A condition precedent of paying 
the entire maintenance amount befor 
appeal is entertained. . 

Under S. 30 of the Workmen’s Com- 
pensation Act, unless the entire com- 
pensation is deposited, no appeal can be 
filed. S. 52 of Foreign Exchange Regula- 
tion Act '1973, envisages payment of 
penalty before an appeal is entertained. 
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Similar provision, if made in this Act, it’ 


will go a long way in mitigating their 
endless hardships of facing procrastinat- 
ing litigations. 

(6) Properties and assets received ` from 
a married man by stranger woman and 
their offsprings, to belong only to wife 
and to children born to her. 


In this case, the respondent owns lands 
and he is also a village munsif. On the 
basis of his living with another woman, 
appellant got the order for judicial 
separation and by committing this wrong, 
if he is enabled to get divorce without 
reference to S. 23 (1) (a) of the Act, he 
will get married to the other woman 


(Thirunamakani), who would be entitled: 


to succeed to his properties on his death 
and not the appellant herein, who had 
hoped for a life long marital life when 
her youthful years were taken advantage 
of by him. When it is established that the 
husband is living with another woman, 
provision requires to be made to deprive 
her and the offsprings from acquiring any 


interests in any property settled or trans- 


ferred or otherwise parted with by him 
and the lawful wife be conferred with 
right to have those transactions set aside. 
Otherwise, concubinage and bigamy which 
are promiscuously practised to the detri- 


ment of dutiful wives, like that of the ap- © 


pellant, continue to exist unabated. 


Qualification of maintenance: S, 25 
of the Act contemplates taking into ac- 


count of the only factor of respondents’. 


income and other property and also the 
income and other property of the appli- 
cant and fixation ae a just amount. When 
divorce is ordered it invariably results in 


children being reared up by the woman’ 


and they have to forgo 


not only the 
family 


set up and its atmosphere 


but also undergo consequential Sea, 

y des 
> h etc. Such women in’ 
distress, have to be necessarily compen- ` 


tion, mental agony followed up 
terioration in healt 


sated for loss of all such factors and not 


merely on the only question of the in- 


come of the respective parties. Even when 
compensation is 
tion 110-A of the 


several factors like pain and 


tifying compensation in 
matters if provision is made for the fol- 


lowing factors to be. taken into account, - 
the wronged woman need not be forced : 
to start living: in abject poverty condis: 


tions:— 


determined under Sec- ' 
Motor Vehicles Act, ` 
suffering, ` 
nature of injury, permanent disability ete: ' 
. arẹ taken intg account. Likewise in quan-": 
matrimonial : 


as 


x) 
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ly; i 

ii. Compensation for loss of attendant 
benefits to which, as a wife, she would 
have been entitled to but for 
separation. which will be revisable as his 
status goes up; 


rate; 
iv. Number of children born by her 
during subsistence of marriage; 


v. The extent to which she had suffered 
mental agony when divorce results due 
to any of the acts committed by husband 
which form the basis of the grounds and 
as enumerated in S. 13 (1) and (2) (ii) of 
the Act and the like; 


vi. Merely because she is handicapped 
on account of her earlier involvements, on 
remarriage, none of the benefits secured 
can be lost to her, as she is compelled 
. to undergo psychological change and 
forced to seek refuge on some other per- 
son, since she cannot, in the present day 
society of prevalence of opportunism and 
dishonesty live as a lonely woman for 
ever. 


(8) As a separate category execution 
procedure has to be provided in the Civil 
Procedure Code. 


In Order 21, C. P. C., relating to ex- 
ecution of decrees and orders, mainten- 
ance decrees have to be categorised 
` separately, providing for a simple and 
quick method for realising amounts 
instead of the need to follow the time- 
consuming complicated procedure now 
followed. . 


32. After deep consideration, in my 
view, the claim made, and which found 
acceptance in the Full Bench decision of 
Punjab and Haryana High Court and in 
the decision of Delhi High Court, that the 
law on the aspect of divorce has been 
liberalised so as-to facilitate even the 
defaulting spouse-wrong-doer-husband to 
secure divorce, cannot be acceded to, pre- 
cisely because comprehensive provisions 
are yet tobe made to safeguard wronged 
women, S. 28 of the Act is retained by 
Parliament, in spite of other amendments 
effected. Quite justifiably, the relief grant- 
ed, is only for a limited category of de- 
faulting spouses, who do not come within 
the regulatory folds of S. 23 of the Act. 

33. As far as women and children are 
concerned, blessed with the constitutional 
mandate, they are entitled to be provided 
with special provisions to safeguard their 
interests. As spelt out earlier, being im- 
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iii. Age in which she is forced to sepa- 
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pelled to find out how far and to what 
extent, necessary provisions require to be 
made in the Act for the wronged woman, 
I have dealt with some of them. Unless 
and until such women are fully safeguard- 
ed, no plea of courts being requested to 
take a: liberal approach can be entertain- 


: ed 


34, Rapidity in change of matrimonial 
laws by imbibing concepts obtaining in | 


-other parts of the world may be attempt- 


ed. But it should be remembered that the 


traditional healthy values of marital life 


in our society and particularly existing in 
rural areas, which assure balanced living 
for the spouses and in turn forms the 
backdrop for growing children, should 
not be destroyed by false impression of 
liberalisation of laws of divorce, beyond 
what is contemplated in the Act. The 
existing drawbacks, in being solved, 
should not result in reducing the wrong- 
ed woman wrapped with decree copies of 
alimony without ensuring prompt and 
uninterrupted realisation of the amounts 
and assets granted in their favour. 

35. The imperative need having been 
thus expressed, I conclude to hold that 
the respondent herein, being a continued 
wrong-doer husband, is not entitled to 
the relief of divorce, and hence this ap- 
peal is allowed with costs throughout. 

Appeal allowed. 
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M. Arasan Chettiar and others, Appel- 
lants v. S. P. Narasimhalu Naidu’s Estate 


Trust, Coimbatore and others, Respon- 
dents. 
Letters Patent Appeal No. 2 of 1980 


and C. R. P. Nos. 1948 to 1951 of 1979, 
D- 5-2-1980. 


Tamil Nadu City Tenants’ Protection 
Act, 1921 (3 of 1922), S. 9 (1) (b) — Ex- 
pression ‘date of the order’ occurring in 
third sentence — Meaning — It does not 
mean date on which court fixes price of 
land, (1974) 2 Mad LJ 172, Overruled — 
Nor does it mean date on which entitie- 
ment of tenant to purchase land is first 
recognised by Court. (1976) 1 Mad LJ 
238, Overruled — It means date on which 
court decides minimum extent of land 
which may be necessary for convenient 
enjoyment by tenant, 

The use of the word “first” in the first 
sentence and the use of the word “then” 
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in the second sentence in Section 9 (1) 
(b) certainly fix and prescribe the se- 
quence of events or the decision to ba 
reached by the Court. Therefore, the two 
steps that have to be taken by the Court 
one after another on an application by 
the tenant under Section 9 (1) (a) are (1) 
to decide the minimum extent of tre 
land which may be necessary for the 
ecnvenient enjoyment by the tenant, and 
(2) after having decided on the minimum 
extent, to fix the price of such minimum 
extent. The third stage is to pass an 
order directing the tenant to pay the 
price so fixed within a period to be 
determined by the Court, not being less 
than three months and not more thar: 
three years from the date of the ‘order. 
The third sentence in Section 9 (1) (b) 
talks of the price being the average mar- 
ket value of the three years immediate- 
ly preceding the date of the order, An 
order follows the evidence adduced by 
the parties and cannot precede the evi- 
dence. Consequently, at the time when 
the parties adduced the evidence either 
before the Court or before the Commis- 
sioner regarding the average markct 
value of the land, they must know with 
reference to what date the three-year 
period backwards has to be calculated. 
When a statute talks of a period back- 
wards with reference to a particular 
date, that date must be specific and defi- 
nite at the time when the parties are 
called upon to give evidence regarding 
the average market value of the land for 
the period of three years. It would be 
impossible for them to give any such 
evidence unless they know what is the 
date with reference to which the three- 
year period will have to be calculated. 
On the date when the parties are re- 
quired to give evidence, it would not be 
known on what date the order will be 
passed by the Court fixing the price. 
Therefore, it is impossible to hold that 
the date of the order referred to in the 
third sentence in Section 9 (1) (b) is the 
date of the order fixing the price of the 
land. (1974) 2 Mad LJ 172, Overruled. 


(Paras 5, 6) 

There is no controversy that as far as 
tthe date of the order” occurring in the 
fourth sentence in Section 9 (1) (b) is 
concerned, it is the date of the order 
fixing the price to be paid by the tenant 
to the landlord. If.the expression “date 
of the order” occurring in the third and 
fourth sentences of Section 9 (1) (b) 
means the same date, namely, the date 
when the Court fixes the price to be 
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paid by the tenant to the landlord, the 
third sentence will not be workable, 
Therefore the expression “date of the 
order” occurring in the third sentence 
in Section 9 (1) (b) must mean the date 
on which the Court decided the mini- 
mum extent of the land which may be 
necessary for the convenient enjoyment 
by the tenant, Once. that decision has 
been arrived at, whatever might have 
been the interval between the date and 
the date on which the price was ulti- ` 
mately fixed, the period of three years 
backwards .from that date is definitely 
known and there will be no difficulty for 
any particular party adducing evidence 
in that behalf, (Para 8) 


The entitlement of the tenant to pur- 
chase the property from the landlord is 
not a ‘question that arises on an applica- 
tion filed by the tenant under Section 9 
of the Act. Once a tenant satisfies the 
requirements of the definition of tenant 
as contained in the Act, immediately he 
becomes entitled to either of the two 
rights, the right to get compensation 
under Section 3 or the right for a direc- 
tion to the landlord to sell the land to 
him under Section 9. In fact, Sec. 9 as- 
sumes that the person who files the ap- 
plication under Section 9, is a person 
who is a tenant under the Act and who 
is entitled to compensation under Sec- 
tion 3 of the Act. Section 9 (1) (b) uses 
the expression “on such application”. 
Therefore, when a controversy arises as 
between the landlord and the tenant, 
whether the tenant comes within the 
Scope of the Act at all and, therefore, 
whether he is entitled to the benefits of 
the Act, the decision thereon will not be 
a decision under Section 9 (1) (b) of the 
Act. Such a question will be in the 
nature of a jurisdictional one, an affir- 


mative decision in which will 
entitle the Court to proceed un- 
der Section 9 and a negative 


decision on which will render the appli- 
cation not maintainable. Therefore, when 
a Court decides a controversy whether 
a particular tenant is entitled to the be- 
nefits of the Act or not, it is not render- 
ing decision under Section 9, but it is 
rendering a decision preliminary to the 
passing of the orders under Section 9. 
Consequently, the date of such a deci- 
sion cannot be relevant for the purpose 
of the disposal of the application under ¥ 
Section 9. As a matter of fact, the ex- 
pression “date of the order” occurring 
in the third and fourth sentences in Sec- 
tion 9 (1) (b), from the very nature of the 
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ing whether the tenant is entitled to the 
benefits of the Act or not. Hence the 
view that the expression ‘date of the 
order” occurring in the third sentence in 
Section 9 (1) (b) means the date on which 
entitlement of the tenant to purchase 
the land is first recognised by court 
cannot be accepted. (1976) 1 Mad LJ 
338, Overruled, (Para 12) 

Proceedings under Section 9, how to 
‘be dealt with, summarised. (Para 13) 
Cases Referred: Chronological Paras 
(1976) 1 Mad LJ 338 3 
(1974) 2 Mad LJ 172 2 

V. Natarajan, V. Nicholas and A. S. 
Kailasam, for Appellants: N, Varadara- 


jan and K. Kumarswami, for Respon- 
dents. 
ISMAIL, C, J.:— In these cases, a 


common question of law as to the inter- 
pretation of certain words occurring in 
Section 9 of the Tamil Nadu City Tenants, 
Protection Act, 1921 (Tamil Nadu Act 3 
of 1922) as amended by Tamil Nadu Act 
13 of 1960, arises, and the said Act will 
be hereinafter referred to as the Act. 
The Act was promulgated, as was origi- 
nally enacted, to give protection to cer- 
tain classes of tenants in municipal towns 


and adjoining areas in the State of 
Tamil Nadu. The preamble to the Act 
stated : 


“Whereas it is necessary to give pro- 
tection to tenants who in municipal 
towns and adjoining areas in the State 
of Madras have constructed buildings on 
others’ lands in the hope that they would 
not be evicted so long as they pay a fair 
rent for the land”. 

This preamble itself was amended 
subsequently by Tamil Nadu Act IV of 
1972, and we are not concerned with that 
amendment. In Section 2 (4) of the Act 
the expression “Tenant” was defined as: 

"Tenant in relation to any land — (i) 
means a person liable to pay rent in re- 
spect of such land, under a tenancy 
agreement express or implied, and (ii) 
includes — 


(a) any such person as is referred to 
in sub-Cl. (i) who continues in posses- 
sion of the land after the determination 
of the tenancy agreement, and 

(b) the heirs of any such person as is 
referred to in sub-Cl, (i) or sub-Ci. (ii) 
(a); 

but does not include sub-tenant or his 
heirs”. 

Section 9 of the Act provided: 

“Every tenant shall on ejectment be 
entitled to be paid as compensation the 
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value of any building, which may have 
been erected by him, by any of his pre- 
decessors in interest, or by any person 
not in occupation at the time of the 
ejectment who derived title from either 
of them, and for which compensation has 
not already been paid. A tenant who is 
entitled to compensation for the value 
of any building shall also be paid the 
value of:trees which may have been 
planted by him on the land and of any 
improvements which may have been made 
by him”. 

Section 9 of this Act conferred an al- 


ternative right on the tenant. That 
Section 9 reads as follows :— 
*(1) (a). Any tenant who is entitled 


to compensation under Section 3 and 
against whom a suit in ejectment has 
been instituted or proceedings under S. 41 
of the Presidency Small Cause Courts 
Act, 1882 (Central Act-XV of 1882) taken 
by the landlord, may, within one month 
of the date of the Madras City Tenants’ 
Protection (Amendment) Act, 1955 (Mad- 
ras Act XIX of 1955) coming into force 
or of the date with effect from which 
this Act is extended to the municipal 
town or village in which the land is 
situate, or within one month -after the 
service on him of summons, apply to 
the Court for an order that the landlord 
shall be directed to sell for a price to be 
fixed by the Court, the whole or part of, 
the extent of land specified in the appli- 
cation. 

(b) On such application, the Court 
shall first decide the minimum extent of 
the land which may be necessary for 
the convenient enjoyment by the 
tenant. The Court shall then fix the price 
of the minimum extent of the land de- 
cided as aforesaid, or of the extent of 
the land specified in the application 
under Cl. (a), whichever is less, The 
price aforesaid shall be the average 
market value of the three years immedia- 
tely preceding the date of the order. The 
Court shall order that within a period 
to be determined by the Court, not being 
less than three months and not more 
than three years from the date of the 
order, the tenant shall pay into Court 
or otherwise as directed the price so 


fixed in one or more instalments with 
or without interest. 
(2) In default of payment by the 


tenant of any one instalment, the appli- 
cation under CL (a) of sub-section (1) 
shall stand dismissed, provided that on 
sufficient cause being shown, the Court 
may excuse the delay and pass such 
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orders as it may think fit, but not so as 
to extend the time for payment -beyond 
the three years above mentioned, On the 
application being dismissed, the Court 
shall order the amount of the instal- 
ment or instalments, if any, paid by the 
tenant to be repaid to him without any 
interest. 


(3) (a) On payment of the price fixed 
under clause (b) of sub-section (1), the 
Court shall pass an order directing the 
conveyance by the landlord to the ten- 
ant of the extent of land for which the 
said price was fixed. The Court shall 
by the same order direct the tenant to 
put the landlord into possession of the 
remaining extent of the land, if any. 
The stamp duty and registration fee in 
respect of such conveyance shall be borne 
by the tenant. 


(b) On the order referred to in Cl. (a) 
being made, the suit or proceedings shall 
stand dismissed, and any decree or order 
in ejectment that may have. been passed 
therein but which has not been execut- 
ed shall be vacated.” 


There is an explanation to this section 
mentioning what the expression “land” 
means, and for the purpose of these cases, 
it is not necessary to refer to this ex- 
planation. 


2. The question that arises for consi- 
deration in al] these cases is as to the 
meaning to. be attributed to the expres- 
sion “the date of the order” occurring in 
the third sentence in S. 9 (1) (b) namely, 

“The price aforesaid shall be the 
average market value of the three years 
immediately preceding the date of the 
order”. l 


There are two reported decisions of 
single Judges of this Court on 
this point. The earlier of them is that 
of Natarajan, J., reported in P. T. Srini- 
vasan v. Malleeswarar Devasthanam by 
Trustees, (1974) 2 Mad LJ 172. In that 
case, a suit for ejectment was filed by 
the trustees of Sri Malleeswarar Devas- 
thanam, the respondents before the High 
Court. The appellant before the High 
Court contended in that suit that he was 
entitled to the benefits conferred by the 
Tamil Nadu City Tenants Protection Act, 
1921 and in accordance with such plea, he 
filed a petition, I. A. No, 16074 of 1967, 
under Section 9 (1y of the Act. The De- 
vasthanam conceded the claim of the 
appellant and made an endorsement to 
that effect “on: 13th December, : 1969. 
Thereafter the :learned IV Assistant 
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Judge, City Civil Court, 
dealt with the petition, appointed a Com- 
missioner to inspect the property in the 
occupation of the appellant and give a 
report about the probable value of the 
property. After making a local inspec- 
tion and after taking into consideration 
the documents filed by the Devasthanam, 
the Commissioner gave his report stating 
that the total extent of 2 grounds and 
2,127 square feet, which had to be con- 


veyed to the appellant, could be so con~. 


veyed at the rate of Rs. 12,000/- per 
ground. The appellant, who contended be- 
fore the High Court that the valuation of 
the property at Rs. 12,000/- per ground 
by the Commissioner was excessive, did 
not file any document before the Com- 
missioner in support of his contention 
that the site was not worth Rs. 12,000/- 
per ground, but was worth much less, 
After independently considering the do- 
cuments furnished by the Devasthanam 
and the report of the Commissioner, the 
learned [V Assistant Judge accepted the 
valuation given by the Commissioner and 
called upon the appellant-tenant to de- 
posit a sum of Rs. 34,635/- within a 
period of one year towards the value of 
the site. It was against that order the 
tenant came forward with the appeal to 
| The argument advanc- 
ed on behalf of the tenant before 
High Court was that the Commissioner 
as well as the City Civil Court had com- 
mitted an error in taking into consideration 
several documents which were outside the 
period set under the Act for computation 
of the value of the property and as such 
the fixation of the value of the site in 
the occupation of the appellant at the 
rate of Rs. 12,000/- per ground was un- 
sustainable. As a matter of fact, in that 
case, the documents that were consider- 
ed for the purpose of fixing the value of 
the land were the sale deeds dated 3rd 
April, 1968 and 11th December, 1970, a 
notice issued under the Tamil Nadu 
Urban Land Tax Act, dated 12th Decem- 
ber 1966 and an order of the Commis- 
sioner, Hindu Religious Endowments 
dated ist August, 1970, fixing the value 
of sites in that locality. What was con- 
tended before the learned Judge was 
that since the plaintiff Devasthanam 
conceded the claim of the appellant- 
tenant and made an endorsement to that 
effect on 13th December, .1969, only do- 
cuments relatable to three years imme- 


diately preceding that date should be 


considered and no other document should 


be considered.. In. other words, the con- 
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tention was that the Commissioner as 
well as the lower Court committed an 
error in taking into consideration docu- 
ments reflecting transactions of the later 
origin than the period from 13th Decem- 
ber, 1966 to 13th December 1969. This 
contention was rejected by Natarajan, J. 
The learned Judge, after setting out Sec- 
tion 9 (1) (a) (i) and Section 9 (1) (b) and 
after referring to the arguments advanc- 
ed on behalf of the appellant-tenant 
observed: 


“Mr. Shanmugham would contend that 
an order to be passed under S. 9 (1) (a) 
will actually consist of two stages, viz., 
(1) an order in the first instance uphold- 
ing the contention of the tenant that he 
is entitled to have direction in his favour 
calling upon the landlord to sell to him 
the whole or part of the extent of land 
specified in the application and (2) a fur- 
ther order by the Court at a later date 
fixing the price for the extent of land 
so ordered to be sold by the landlord to 
the tenant. The wording of Section 9 
(1) (a) (i) itself does not lend support to 
the interpretation given by the learned 
counsel. As a matter of fact, the records 
themselves show that the lower Court 
has not passed two separate orders as is 
sought to be made out by the counsel. 
When the respondents (Plaintiffs) made 
an endorsement on the application of the 
appellant that the Devasthanam concedes 
the right of the tenant to get a sale of 
the land leased out to him, the learned 
TV Assistant Judge has not ‘passed an 
order in terms of the endorsement and 
held that the tenant was entitled to a 
- preliminary order in’ his favour and that 
a further order will ensue after the price 
for the land offered to be sold was de- 
termined. In the very nature of things, 
a Court dealing with an application 
under Section 9 (1) (a) cannot pass such 
a piecemeal order but on the other hand 
it has to pass a composite order which 
will make reference to the right of the 
tenant to have the land sold to him, the 
extent of the land to be sold to him and 
also the price for which that is to be 
sold. That the order contemplated 
under Section 9 (1) (a) G) must obviously 
be a composite order and cannot be a 
multiplicity of orders is clearly brought 
out by the words occurring in Sec- 
tion 9 (1) (b). The first sentence in Sec- 
tion 9 (1) (b) states that on an applica- 
tion being made under Section 9 (1) (a), 
the Court has to decide the minimum 
extent of land which has to be sold to 


the tenant for his convenient enjoyment. 
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of the property. The next sentence 
makes reference to the duty of the Court 
to fix the price of the land which has to 
be sold to the tenant by the landlord. 
The third sentence provides the guideline 
for the Court as to how the market 
value of the land has to be fixed and that 
makes reference to the average market 
value of the land during the three years 
immediately preceding the date of the 
order. The next sentence provides that 
the Court has got the right to call upon 
the tenant to pay the price fixed for the 
land at a period fixed by the Court, such- 


period, however, not being less than 
three months and not more than three 
years from the date of the order. The 


word ‘order’ occurring in this sentence 
can have reference only to composite 
order passed by the Court under Sec- 
tion 9 (1) (a) G) and cannot have refe- 
rence to two independent and separate 
orders as is sought to be contended by 
the learned counsel for the appellant, Jf 
it was the intention of the Legislature 
that two orders should be passed, viz., 
first an order upholding the claim of the 
tenant and second a further order fixing 
the value of the land, the Legislature 
would have specifically made reference to 
two orders that are to be passed by the 
Court at two different stages of the case. 
In the very nature of things, the order 
contemplated under S. 9 (1) (i) cannot 
have a dual aspect, viz., one phase deal- 
ing withthe right ofthe tenant, to get a 
sale of the land over which he has put 
up the superstructure and the other 
phase of it dealing with the price the 
tenant has to pay for the land made 
available to him by a prior order of the 
Court in his favour; the reason is that it 
is open to the tenant to refuse to abide 
by the order of the Court and pay the 
price fixed for the land and thereby 
give up his rights under the Act to buy 
the land leased to him. If the tenant 
were to adopt such a course, it would 
lead to the anomalous position of the 
earlier order of the Court declaring the 
tenant to be entitled under Section 9 (1) 
(a) (i) of the Act to buy from the land- 
lord the site leased out to him and 
over which he has constructed the sup- 
erstructure, remaining, unaltered and 
unaffected and the later order of the 
Court calling upon the tenant to pay 
certain price for the land remaining un- 
implemented. The landlord would then 


be left in the unenviable position of not 
getting from the tenant the price for 
the land ordered to be sold by the 
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Court and, at the same time, being con- 
fronted with the earlier order of the 
Court declaring the tenant to be entitled 
to get sale of the land leased out to him 
as per Section 9 (1) (a) (i) of the Act. It 
is only to avoid such tragic consequences 
that the order contemplated under Sec- 
tion 9 (1) (a) (i) of the Act must be a 
composite one, ie., declaring the right 
of the tenant to obtain a sale of the 
land from the landlord and also fixing 
the price at which the tenant can obtain 
a sale of the land in his favour, If the 
tenant fails to comply with the order by 
paying the price for the land when call- 
ed upon to do so by the Court at the 
rate fixed by it, the Court can set aside 
the order in favour of the tenant in its 
entirety and declare the landlord to be 
eligible to evict the tenant and take pos- 
session of the land”, 


Having given his views on the scope of 
S. 9 (1) (a) (s), as above, the learned 
Judge proceeded to state : 


“From another point of view also, the 
contention of Mr. Shanmugham cannot 
be sustained. It is needless to say that 
the average market value fixed by the 
Court under Section 9 (1) (b) must have 
close proximity to the order passed by 
the Court. If the contention of the learn- 
ed counsel for the appellant were to be 
upheld, the contingency may arise in 
certain cases where a long interval of 
time may be taken by the Commissioner 
to inspect the property and fix its avera- 
ge market value. in such cases, the 
order of the Court fixing the average 
market value of the land will have no 
reference to state of affairs when the 
Court passes its order and surely such a 
state of affairs would not have been con- 
templated by the Legislature. It must 
therefore necessarily be held that the 
average market value has to be comput- 
ed with reference to transaction which 
took place within three years prior to 
the Court passing its order fixing the 
value of the site under the occupation 
of the tenant”, 


3. The other decision is that of Ram- 
aprasada Rao, J. as he then was, in 
N. V. Panchapakesan v. K. Swaminathan, 
{1976) 1 Mad LJ 338. In that case, the 
petitioner before the High Court filed 
a suit for eviction of the respondent in 
1962 and the respondent in turn filed an 
application under Section 9 of the Act 
claiming benefits thereunder. There 
was a controversy as to whether the 
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tenant was entitled to such benefits. 
Finally, in C. R. P, No. 1887 of 1965, dis- 
posed of by the High Court on 11th 
February, 1971, the right of the tenant 
to secure the benefits under the Act was 
affirmed. Thereafter, I. A. No, 12272 of 
1971, was filed for the fixation of the 
extent of the convenient land to which 
the tenant would be entitled and for 
the fixation of the price of the land, The 
first Court found that the price of the 
land, whatever extent has to be given 
over by the landlord to the tenant or 
taken over by the tenant from the land- 
lord under the Act, has to be fixed as 
on 24th March, 1965, which was the 
date on which the rights of the respon- 
dent under the Act was first recognised 
by the Civil Court. In accordance with 


that conclusion, the trial Court fixed the «x 


value of the property at Rs. 10,000 per 
ground, though the claim of the peti- 
tioner landlord was at Rs. 18,000/- per 
ground. The appellate Court confirmed 
the order of the trial Court in all re- 
spects and against those orders, the land- 
lord came up in revision to the High 
Court under Section 115 C. P, C. The 
learned Judge, therefore, had to consider 
the date with reference to which the 
price had to be fixed as contemplated 
by the -third sentence in Section 9 (1) (b) 
of the Act. The learned Judge observed: 


“It is common ground that the tenant 
having regard to the nature of this busi- 
ness requested that the entire extent of 
land demised to him may be allotted to 
him and the price fixed therefor. It is 
Significant to note that when the land- 


lord filed O. S. No: 1382 of 1962, seek- ¢ 


ing for ejectment of the tenant from the 
leased land and in spite of the defences 
raised and in particular the request of 
the tenant of the recognition of his 
rights under Section 9 of the Tamil Nadu 
City Tenants Protection Act it was denied 
to him as early as 28th September, 1964. 
It was only the appellate Court on appeal 
by the tenant in re his statutory rights 
under the Act that confirmed the rights 
of the tenant and conferred on him the 
benefits arising out of the beneficial pro- 
visions of the Act. This was on 24th 
March, 1965. For the first time, there- 
fore, the entitlement of the tenant to 
claim the benefits under the Act was 
given a judicial recognition only on 24th 
March, 1965. It is this specifically in the . 
event that is pressed into service by Mr. ' 
Sundaram Iyer when he says that it is 


only that date, when the rights of the 
tenants under the Act are affirmed which 


1980 


enters into the occupation for purposes 
of fixing the price of the land to which 
the tenant would be entitled in accor- 
dance with the provisions of the Act and 
that date alone has to be taken into ac- 
count, If the argument of Mr. Balasu- 
bramanian is accepted, it would be diffi- 
cult to find any other alternative speci- 
fic date for the ascertainment of such 


price. It may be that appeals or 
other proceedings before the higher 
hierarchy may be filed by the land- 
lord opposing the conferment of 


such a statutory benefit on the tenant 
and the appellate court or the Court of 
revision might take some time before 
deciding whether the tenant is entitled 
to such benefits or not. In the instant 
case, C. R. P. No. 1887 of 1965, filed by 
the landlord against the order of the 
appellate Court which recognised the 
right of the tenant to the benefits of the 
Act was disposed of only in 1971. Could 
it therefore be said that the price of the 
land to which the tenant would ordinari- 
ly be entitled to under the Act should 
be fixed as on the date when 
the High Court in exercise of its 
revisional powers disposed of the revi- 
sion petition filed by the landlord? Can 
it also be said that after such final dis- 
posal of the matter by the High Court, 
if the tenant filed an application for pro- 
cessing further the effect of the earlier 
orders whereunder he secured the 
benefit under the Act, it is the date on 
which he filed such an application for 
the ascertainment of the quantum of the 
land to be allotted to him or for the 
fixation of the price of land to be so al- 
lotted, is the date on which the price of 
the land has to be fixed? Many hypo- 
thetical reasons or options or considera- 
tions might arise if the argument of 
Mr. Balasubramanian is accepted, There 
‘may be occasions when litigants might 
go to the Supreme Court as well, The 
order passed by the High Court in a 
revision petition can under certain cir- 
cumstances be taken up further to the 
Supreme Court. Should the tenant there- 
fore await the decision of the Supreme 
Court and take it for granted that it is 


only when the Supreme Court agrees 
with the Courts below that his entitle- 
ment to purchase the land has become 
fruitioned and complete in the eye of 
law and that such land to be taken over 
by him should be valued only on that 
date. Such ambulatory and indefinite 
methods of fixation of price of land to 
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be allotted to a tenant in view of his 
entitlement under the provisions of the 
Act has to be necessarily avoided if a de- 
finite date is available for such fixation. 
Such a date for fixation of the price, in 
my view, would reasonably be the date 
on which the tenants’ entitlement to 
compensation is first recognised by a 
competent Court which hears the matter 
and decides on it. Of course, if at any 
time another competent Court in the 
higher hierarchy sets aside the directive 
of the Courts below that the tenant is 
not entitled to such an entitlement, then 
the matter is closed. But if the judg- 
ments of the higher Courts are judg- 
ments of affirmance, then such orders or 
judgments obviously relate back to the 
date of the order of the first competent 
Court which decided on the entitlement of 
the tenantunder the Act. As a specific, 
definite and unambiguous dateis available 
for valuation of the land to be purchas- 
ed by the tenant pursuant to his entitle- 
ment under the Act, I am of the view 
that the date for fixation of such price 
should relate back to the date when the 
Court, in the first instance, recognises 
and confers such a right on the tenant 
and cannot be relegated to any other 
uncertain, ambulatory and ambiguous 
dates,” 


4. When these cases came before us 
and our attention. was drawn to these 
judgments, we were of the view that 
acceptance of either of the views refer- 
red to above will lead to some practical 
difficulty. In view of this and in view 
of the fact that the question is a general 
one likely to arise again and again. we 
gave notice to the Advocates’ Associa- 
tion, Madras, Bar Association, Madras 
Law Association, Madras, Women Law- 
yers Association, Madras and to the Law 
Officers of the State Government. Pur- 
suant to our notice, the two Secretaries 
of the Advocates’ Association, Madras, 
namely, Mr. R. S, Venkatachari and Mr 
N. Sivamani, Mr. V. M. Lenin on behalf 
of the Bar Association, Madras made 
their submissions and Mr. N. R. Chan- 
dran. the First Additional Government 
Pleader, Madras, made his submissions. 
After having considered the submissions 
made by them as well as the counsel ap- 
pearing for the parties in these cases, we 
are of the view that acceptance of either 
of the views of Natarajan, J. or Rama- 
prasada Rao, J. as he then was will give 
rise to difficulties, and that the matter 


‘has to be approached afresh, 
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3. We have extracted the entire Sec- 
tion- 9-A, Reading of the section clearly 
shows that it contemplates the various 
steps to be taken by a Court before it 
ultimately passes the order contemplated 
by sub-section (3) of Section 9, which 
alone will be the final order. The mo- 
ment an application is filed.by a tenant 
under Section 9 (1) (a) of the Act, the 
Court will have to first fix the minimum 
extent of the land which will be neces- 
sary for the convenient enjoyment by 
the tenant. That this is the first step 
is made clear by the use of the expres- 
sion “first” occurring in the first sen- 
tence in Section 9 (1) (b). After fixing 
the minimum extent of the land, the 
Court will have to proceed to fix the 
price of the minimum extent of the land 
decided -as above. That flows from the 
language of the second sentence in Sec- 
tion 9 (1) (b). The use of the word “first” 
in the first sentence and the use of the 
word “then” in the second sentence cer- 
tainly fix and prescribe the sequence of 
events or the decision to be reached by 
the Court. Therefore, the two steps 
that have to be taken by the Court one 
after another are (1) to decide the mini- 
mum extent of the land which may be 
necessary for the convenient enjoyment 
by the tenant, and (2) after having de- 
cided on the minimum extent, to fix the 
price of such minimum extent. The 
fhird stage is to pass an order directing 
the tenant to pay the price so fixed 
within a period to be determined by the 
Court, not being less than three months 
and not more than three years from the 
date of the order. Thereafter, if the 
tenant pays the amount as directed by 
the Court, the final order under sub-sec- 
tion (3) will be passed directing the con- 
veyance by the landlord to the tenant 
of the extent of the land for which the 
said price was fixed and at the same 
time directing the tenant to put the 
landlord into possession of the remain- 
ing extent of the land, if any. On the 
other hand, if the tenant commits default 
in payment of the price as directed by 
the Court under Section 9 (1) (6), sub- 
section (2) of Section $ provided for the 
consequence by way of dismissal of the 
application by the tenant. Therefore, it 
is not possible to accept the view of 
Natarajan, J. that the provisions of Sec- 
tion 9 contemplate only. a . composite 
order and not separate orders. As a 
matter of fact, only the ` “order” men- 


tioned in sub-section (3) (a) of Section 9 . 
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‘will be higher. 


‘Therefore, ` 


extracted the 
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will be relatable to the “order” mention- 
ed in Section 9 (1) (a). In between there 
is a specific reference to an order in 
Section 9 (1) (b), as well as other orders 
in Section 9 (2). The last sentence in 
Section 9 a) (b), as we have extracted 
already, is 


“The Court shall order that within a 
period to be determined by the Court, 
not being less than three months and 
not more than three years from the date 
of the order, the tenant shall pay into 
Court or otherwise as directed, the price 
so fixed in one or more instalments with 
or without interest”, 


From the very nature of the various sub- 
sections of the section, this order is dif- 
ferent from the order contemplated by 
S. 9 (3). Certainly, this order is more 
or less a preliminary or interim order 
before passing the final order under 
Section 9 (3) will arise. If it is not com- 
plied with, the provisions of sub-sec (2) 
of Section 9 will come into operation and 
the application filed by the tenant shail 
stand dismissed, Consequently, we are 
not able to accept the reasoning of the 
learned Judge Natarajan, J. and the view 
he has taken. Apart from that, there 
is another principle involved in the sec- 
tion itself which militates against any 
such construction. We have already re- 
ferred to the use of the word “first” in 
the first sentence of Section 9 (1) (b) 
and the use of the word “then” in the 
second sentence in the said sub-section. 
speaking the de- 
termination of the price for a land must 
necessarily follow the determination of 
the extent of the land to be sold. It is 
common knowledge that the price of a 
land will vary depending upon the size 
of the land. If the land sought to be 
sold is small in extent the pice Ta 
On the other hand,- 
the land sought to be sold is large 5 
extent, the price rate will be lower. 
even purely from the com- 
view, it must logically 

first, there must be 
a decision by the Court deter- 
mining the extent of the land 
which may be necessary for the conven-. 
ient enjoyment by the tenant and only 
after the minimum extent had been de- 
termined, the price for that minimum 
extent will have to be fixed. 


6. There- is yet another reason also 
for holding that the view taken by Nata- 
rajan, J. is not sound, We have already 
third . sentence. in . Sec- 


mon - sense — 
follow that 


` 
r 


4 
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tion 9 (1) (bj). That talks of the price 
being the average market value of the 
three years. immediately preceding the 
date of the order. An order follows the 


evidence adduced by the parties and 
cannot precede the evidence, Conse- 
quently, at the time when the parties 


adduced the evidence either before the 
Court or before the Commissioner re- 
garding the average market value of 
he land, they must know with reference 
to what date the three year period back- 
wards has to be calculated. The calcu- 
lation of the period in future will not 


present any difficulty, because that will 
be the calculation of a period from the 
date of the order in future. When a 
statute talks of a period backwards with 
reference to a particular date, that date 
must be specific and definite at the time 
when the parties are called upon to give 
evidence regarding the average market 
value of the land for the period of three 
years. It would have been impossible 
for them to give any such evidence un- 
ess they knew what is the date with 
reference to which the three year period 
will have to be calculated. On the date 
when the parties are required to give 
evidence, it would not be known on 
what date the order will be passed by 
the Court fixing the price. Therefore, 
from the practical point of view, it is 
impossible to hold that the date of the 
rder referred to in the third sentence 
in Section 9 (1) (b) is the date of the 
order fixing the price of the land, It 
must be a date something definite and 
















that too must be anterior to the date of. 


the order fixing the price, 


T. In so far as the judgment of Rama- 
prasada Rao, J., as he then was, is cen- 
cerned, he held that the date must be 
a specific, certain and unambiguous date, 
We agree. But we are unable to agree 
with learned Judge that the date can 
be only the date on which the entitle- 
ment of tenant to purchase the land was 
#rst recognised by a competent Court, 


8. The question for consideration is 
what then can be the date of the order 
referred to in the third sentence of Sec- 
tion 9 (1) (b)? We areof the opinion that 
“the date of the order” referred to in 
the third sentence and the fourth sen- 
tence in Section 9 (1) (b) cannot mean 
the same date. It must mean two diffe- 

ent dates. - There is no controversy 
ins as far as “the date of the order” 
curring in the fourth sentence in 
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Section 9 (1) (b) is concerned, it is the 
date of the order fixing the price to be 
‘paid by the tenant to the landlord be- 
cause it contemplates a period of time 
to be not less than three months and not 
more than three years in future with 
reference to “the date of the order”, The 
difficulty arises only with regard to the 
expression “date of the order” occurr- 
ing in the third sentence. If the expres- 
sion “date of the order” occurring in the 
third and fourth sentences means the 
same date, namely, the date when the 
Court fixes the price to be paid by the! 
tenant to the landlord, the third sen- 
tence will not be workable for the rea- 
sons already indicated, namely, at the 
time when the parties are called upon 
to adduce evidence regarding the avera- 
ge market value of the land for a period 
of three years, the parti es would not 
know and from the nature of the case, 
nobody, can know with reference to 
what date the three year period should 
be calculated because the passing of the 
. order will be in future. Therefore, we 
have to give a meaning to the expression 
“the date of the order” occurring in the 
third sentence in Section 9 (1) (b) dif- 
ferent from the meaning which we have 
given to the expression “date of the 
order” occurring in the fourth sentence 
in Section 9 (1) (b).. Having given our 
careful consideration, we are of the 
opinion that the expression “date of 
order” occurring in the third sentence 
in Section 9 (1) (b) must mean the date 
on which the Court. decided the mini- 
mum extent of the land which may be 
mecessary for the convenient enjoyment 
_by the tenant. Once that decision has 
been arrived at, whatever might have 
been the interval between the date and 
the date on which the price was ulti- 
mately fixed, the period of three years 
backwards from that date is definitely 
known and there will be no difficulty 
for any particular party adducing evi-'. 
dence in that behalf. 


9. There is also another reason for our 
not accepting the view of Ramaprasada 
Rao, J, as he then was, We have 
already indicated that the fixation of 
the price of the land will have a. bear- 
ing on the extent of the land to be sold. 
If the view of the learned Judge Rama- 
prasada Rao, J., as he then was, is to 
be accepted, as on that date, there was 
no fixation of the extent of the land and 
consequently, it will not be possible to 
fix the average market value of the land 


properly, 
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10. Even on principle, we are of the 
opinion that there is nothing in the gene- 
ral principles relating to the interpreta- 
tion of statutes which prevents us from 
giving two different meanings to the 
same expression occurring even in the 
same sentence, It is a general principle 
that whenever the same expression oc- 
curs in a statute more so when it occurs 
in the same section, the expression must 
be given the same meaning, But that is 
not an unalterable and inflexible rule of 
interpretation. An interpretation to a 
statute has to be given for the purpose 
of working out the statute if it is possi- 
ble, and a Court can strike down a sta- 
tute only when it comes to the conclu- 
“sion that by no rule of interpretation the 
statute can be made workable. In this 
case, the statute, particularly, the provi- 
sions contained in Section 9 (1) (b) can 
be made workable only by giving two 
different meanings to the expression “the 
date of the order” occurring in the third 
and fourth sentences in that sub-section. 
We derive strength to such a construc- 
tion from the use of the word “first’’ oc- 
curring in the first sentence and the use 
of the word “then” occurring in the 
second sentence in Section 9 (1) (b). 


11. In Maxwell on the Interpretation 
of Statutes Twelfth Edition, at page 279, 
it is observed: 


"This presumption as to identical 
meaning is, however, not of much 
weight, The same word may be used in 
different senses in the same statute and 
even in the same section, especially in a 


consolidating statute where the word de-, 


rives from two earlier enactments.” 
Therefore, on principle, there is no ob- 
jection to give different meanings to the 
same expression “the date of the order” 
occurring in the third and fourth sen- 
tences in Section 9 (1) (b). 


12. We shall now take up the deci- 
sion of Ramaprasada Rao, J. as he then 
was. The learned Judge had considered 
the decision regarding the entitlement of 
the tenant to purchase the property from 
the landlord. We are of the opinion, the 
entitlement of the tenant to purchase the 
property from the landlord is not a ques- 
tion that arises on an application filed 
by the tenant under Section 9 of the Act, 
In fact, we have already referred to the 
definition of the term “tenant”, Once a 
tenant satisfies the requirements of the 
definition as contained in the Act, imme- 
diately he becomes entitled to either of 


N. Naidu’s Estate Trust 


é 


A.L R. 


the two rights, the right to get compen- 
sation under Section 3 or the right for a 
direction. to the landlord to sell the land 
to him under Section 9. In fact, Section 9 
assumes that the person who files the 
application under Section 9, is a person 
who is a tenant under the Act and who 
is entitled to compensation under Sec- 
tion 3 of the Act. Section 9 (1) (b) uses 
the expression “on such application”. 
Therefore, when a controversy arises as 
between the landlord and the tenant, 
whether the tenant comes within the 
scope of the Act at all and, therefore, 
whether he is entitled to the benefits of 
the Act, the decision thereon will not be 
a decision under Section 9 (1) (b) of the 
Act. Such a question will be in the na- 
ture of a jurisdictional one, an affirma- 
tive decision on which will entitle the 
Court to proceed under Section 9 and a 
negative decision on which will render 
the application not maintainable. There- 
fore, when a Court decides a controversy 
whether a particular tenant is entitled to 
the benefits of the Act or not, it is not 
rendering decision under Section 9, but 
it is rendering a decision preliminary to 
the passing of the orders under Section 9. 
Consequently, the date of such a deci- 
sion cannot be relevant for the purpose 
of the disposal of the application under 
Section 9. As a matter of fact, the ex- 
pression “date of the order” occurring in 
the third and fourth sentences in Sec- 
tion 9 (1) (b), from the very nature of 
the case, cannot take in an order deter- 
mining whether the tenant is entitled to 
the benefits of the Act or not, and from 
what we have pointed out, correlating the 
use of the word “first” in the first sen- 
tence and the use of the word “then” in 
the second sentence with the third and 
fourth sentences in Sec, 9 (1) (b), such 
an order cannot fall within the scope of 
the orders to be passed by the Court 
under Section 9 (1) (b). From this point 
of view, we do not agree with the deci- 
sion of Ramaprasada Rao, J., as he then 
was, 


13. From the above conclusion of ours 
on the interpretation and scope of Sec- 
tion 9, the following consequences will 
follow: 


1. If a controversy arises whe- 
ther a particular tenant is entitled to the 
benefits of the Act or not, in the sense 
that he is a tenant complying with the 
definition of the term “tenant” in Sec- 
tion 2 (4), that question has necessarily 
to be considered by the Court, because, 
an affirmative .decision in favour of the 
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tenant alone will enable the Court to 
proceed further with the application 
made under Section 9 (1) (a) of the Act 
and a negative decision against the tenant 
will render any application filed by the 
tenant, under Section 9 (1) (a) as not 
maintainable and such an order is not an 
order under Section 9 and the date of 
that order has no relevancy to the fixa- 
tion of the price of the land to be sold 
by the landlord to the tenant; 


2. When once the 
cided that the tenant 


Court has de- 
is entitled to 


the benefits of the Act or there is 
no controversy that the tenant is 
entitled to the benefits of the Act, 


the Court will have to dispose of the ap- 
plication filed by the tenant under Sec- 
tion 9 (1) (a); 


3. For the purpose of disposing of this 
application, the Court must first decide 
upon the minimum extent of the land 

hich may be necessary for the conve- 
nient enjoyment by the tenant .Any such 
decision of the Court, from the very na- 
ture of the case, can only be by means 
of an order and the date of that order 
will be the relevant date for the purpose 
of fixing the price mentioned in the third 
sentence in Section 9 (1) (b). If the deci- 
sion of the Court on the minimum extent 























the date of the order 
the third sentence in 
ill be the date of the 
ellate or revisional 


d or if such deter- 
> subject matter of 
d those proceed- 
the Court will then 
ce of the land; 

of deciding upon 
of the land or for 
e the price of the 
open to the Court 
sioner to record evi- 
report to the Court; 
e to be paid by the 
iord for the purchase 
been determined, the 
pass an order direct- 
. within a period to be 
e Court, not being less 
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than three months and not more than 
three years from the date of such order, 
to pay into Court or otherwise as direct- 
ed by it, the price so fixed in one or 
more instalments with or without inter- 
est’ 


7. Tf the tenant complies with such a 
direction, then the Court will pass a final 
order under Section 9 (3) (a) of the Act 
directing the landlord to convey the ex- 
tent of the land decided to the tenant for 
the price so fixed and in the same order 
directing the tenant to put the landlord 
into possession of the remaining extent 
of the land, if any; 


8. If, on the other hand. the tenant 
commits default in the payment of the 
amount as directed and the Court itself 
had not excused the delay by giving fur- 
ther opportunity, the application filed by 
the tenant under Section 9 (1) (a) shall 
stand dismissed; and 


9 If the tenant has fulfilled the 
directions given by the Court and the. 
Court has passed the order under Sec, 9 
(3) (a), then the suit or proceeding shall 
stand dismissed and any decree or order 
in ejectment that might have been pass- 
ed therein but which has not been exe- 
cuted shall be vacated. If, on the other 
hand, the tenant has committed default 
and the application filed by him under 
Section 9 (1) (a) stands dismissed under 
Section 9 (2), then the suit or proceed- 
ings will proceed or any decree or order 
in ejectment that may have been passed 
therein shall stand, 


14. As far as the Letters Patent Ap- 
peal No. 2 of 1980 is concerned, the date 
for the purpose of the third sentence in 
Section 9 (1) (b) has been taken to be 
the date when the Court decided the 
minimum extent of the land for the con- 
venient enjoyment by the tenant. In view 
of this, the Letters Patent Appeal fails 
and is dismissed. The moment we have 
reached this conclusion, Mr, M. Srini- 
vasan, appearing for the appellant in the 
Letters Patent Appeal, only wanted the 
fixation of time for payment of the 
amount, since, during the pendency of 
the further proceedings, he had obtained 
stay from the Courts. Having regard to 
the fact that the Courts had granted 
stay, we grant the appellant in the Let- 
ters Patent Appeal three months’ time 
from this date to pay the price fixed by 
the Court under Section 9 (1) (bd). 
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As far as the Civil Revision Petitions 
are concerned, we set aside the orders 
of the Court below and remand the mat- 
ters to the Court below for passing fresh 
orders in the light of guidelines indicat- 
ed by us in this judgment, 


There will be no order, as to costs in 
any of these cases, 


We acknowledge the assistance ren- 
dered by the counsel referred to above 
in, the disposal of these cases. 


Order accordingly, 
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Kalavathi B. Java. Petitioner v. The 
Life Insurance Corporation of India and 
others, Respondents. 


Writ Petn. No. 2927 of 1977, D/- 21-1~ 
1980, 


Life Insurance Corporation of Imdia 
(Agents) Regulations (1972), Reg. 13 (1) 
— Automatic termimation of agency wm- 
der — Applicability — For want of 
minimum business under Reg. 9 (3), cl. (1) 
invoked — Agent already completed 15 
years — Termination wrong. (Regula- 
tion 9 (3) and (4}). 


Where the terms of appointment of a 
life insurance agent appointed on 20-8- 
1962 specify business quantum for each 
calendar year, the annual business of the 
agent is to be computed with reference 
to the calendar year and hence necessa- 
rily the year of agency is the calendar 
year. The date on which such agent com- 
pleted the last year of agency before the 
published date viz. 1-5-1972 is therefore 
31-12-1971. Since Reg. 9 (4) is in the 
nature of an exception to the minimum 
business required of an agent under 
Reg. 9 (2) and (3), the 15 years referred 
to in that Reg. 9 (4) also have to be 
worked out with reference to such calen- 
dar years and not from the date of his 
appointment viz. 20-8-1962. In that view 
the agent would have completed the 15 
years on 31-12-1976. Once the agent has 
so completed 15 years, 
finding out introduction of sufficient 
business in the 15th year does not arise 


in view of the non obstante clause in | 
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‘petitioner had not 3 


- tioner had introduce 


the question of 
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Reg. 9 (4). Since automatic termination 
under Reg, 13 (1) will arise only after 
the end of the year and Reg. 9 (4) refers 
to 15 years’ of agency only, automatic 
termination cannot be invoked with re~ 
ference to the 15th agency year. If ac- 
tion is taken for non-production of mini- 
mum business in the 15th year, princi- 
ples of natural justice have to be follow- 
ed. When no such action is taken but 
the order terminating the agent for want 
of minimum business under Reg. 9 (3) 
relies on Reg. 13 (1) it is unsustainable. 
When that order assumes him to have 
not completed 15 years but he having 
completed that period the question of 
automatic termination for non-compli- 
ance with Reg. 9 (3) does not arise. Thus 
such order is illegal. (Paras 2, 3, 4) 

G. Venkataraman, for Petitioner: J, 
Kanakaraj of Raj and Raj, for Respon- 
dents. 


ORDER :—An interesting point on the. 
interpretation of Life Insurance Corpora- 
tion of India (Agents) Regulations, 1972, 
arises for consideration in this writ peti- 
tion. The petitioner was working as an 
insurance agent of the General Assurance 
Society Ltd., Madras, with effect from 
13-9-1947. -On the nationalisation of the 
Life Insurance business, it appears, cri- 
ginally ladies were not permitted to be 
the agents. When the rules were relaxed | 
relating to the appointment of 
agents, the petitioner applied f, 
ment as an agent. By an, 
pointment dated 7-9-1962, 
pointed as an agent i 
20-8-1962. On the grov 
not completed sufficien: 
ness as required unde: 
her services were soug 
under Regulation 13, 











































contended that th 
were terminated o 
required under Re: 


sal resulting in ! 
12 different lives. I 
period for finding c 


ferent lives, the r 
the agency year a 
The petitioner’s case 
dent should have tak 
as beginning from 20 
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ed that as per the definition of ‘agency 
year’, the calendar year alone could be 
taken into account and the business will 
have to be calculated with reference to 
such calendar year. The definition of 
‘agency year’ in so far as the present 
ease is concerned is the one which is 
given in relation to an absorbed agent 
and that reads as follows — 


“In these regulations unless the con- 
text otherwise requires, ‘agency year’ in 
relation to an absorbed agent, means — 


(A) the period of twelve months from 
the date following the date on which he 
had completed the last year of his agency 
before the published day (hereinafter re- 
ferred to as the first agency year of such 
agent) and (B) in the subsequent years 
of his appointment every successive 
period of twelve months following the 
completion of the first agency year,” 


2. Under the terms of appointment, 
the petitioner had to complete in each 
calendar year an aggregate business of 
at least Rs. 40,000 on six different lives, 
It further states that if the appointment 
was on and after ist July in a calendar 
year, she will have to complete half of 
the qualifying business for a year, for 
that calendar year. Thus, the annual 
business for the agent is to be computed 
with reference to the calendar year and 
necessarily, therefore, the year of agency 
is the calendar year. 
by the parties to this writ petition ‘that 
the business introduced by the petitioner 
was only considered with reference te 
the calendar year prior to the regula- 
tions, The ‘published day’ with reference 
to the definition of agency is 1-5-1972. 
The date on which the petitioner had 
completed the last year of her agency 
before the published date is, therefore, 
31-12-1971. The agency year, so far as 
the petitioner is concerned, therefore, is 
the calendar year and the first year of 
agency under the regulation with refer- 
ence to Regulation 9 (3) is the calendar 
year 1972. The learned counsel for the 
respondent is, therefere, correct in the 
submission that the agency year so far 
as the petitioner is concerned is the 
calendar year and that her work will 
have to be assessed with reference to the 
business completed during the calendar 
year, 


f 


3. While contending that the agency 
{year is the calendar year, the learned 
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counsel for the respondent also contend- 
ed that for the purpose of calculating 15 
years under Regulation 9 (4), the 
15 years from 20-8-1962 will have to be 
calculated and not with reference to the 
calendar year. There is no logic in this 
argument of the learned counsel and it 
cannot be accepted. We have already 
seen that the business to be introduced 
by the petitioner is to be calculated with 
reference to the calendar year and the 
first year of agency with reference to the 
business completed should be deemed to 
have been over on 31-12-1962, Though 
Regulation 9 (4) refers to the agent 
working for the Corporation for a period 
ef 15 years, since it is in the nature of 
an exception to the minimum business 
required of the agent under sub-regula- 
tions (2) and (3), the 15 years referred 
to are only the 15 agency years as calcu- 
lated in the previous paragraph. There 
is no reason and the context also does 
not require any different meaning to be 
given for the 15 years of agency refer- 
red to in Regulation 9 (4). I have no 
deubt that the 15 years referred to in 
Reg. 9 (4) also will have to be worked 
out with reference to the calendar 
years. If so calculated, the first year of 
agency would have been over. on 31-12- 
1962 and the petitioner would have com- 
pleted 15 years’ of agency on 31-12-1976. 


4, Even so, the learned counsel for the 
respondent contended that since the peti- 
tioner had not completed the minimum 
business as required in sub-regulation (3) 
‘of Regulation $ in respect of the 15th 
year, there is an automatic termination 
of the agency under Regulation 13 (1). I 
cannot agree with this contention either. 
If once an agent had completed 15 years 
as calculated above, the question of try-| 
ing to find out whether in the 15th year 
she had introduced sufficient business 
does not arise at all for consideration in 
view of the non obstante clause in Regu-}; . 
lation 9 (4). Under Regulation 9 (4) it is 
not possible to invoke Regulation 13 (1) 
after completion of 15 years of agency. 
Since the automatice termination will 
arise only after the end of the year and 
Regulation 9 (4) refers to 15 years of 
agency only, the automatic termination 
under Regulation 13 (1) could not be in- 
voked with reference to the 15th agency 
year. It might be that the petitioner is 
liable to produce the minimum business 
even for the 15th year as required under 
Regulation 9 (3). Also for not producing 
such minimum business, an action might: 
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be taken,: but the automatic termination 
referred to in Regulation 13 (1) could 
not be invoked, If an action is taken for 
non-production of the minimum business 
in the 15th year, the principles of natu- 
ral justice have to be followed, 


M/s. Balasubramaniam 


Since no such action was taken and the 
respondent relied only on Regulation 13 
(1) providing for automatic termination, 
the impugned order of the respondent is 
not sustainable, In fact, the impugned 
order proceeded on the basis that she 
had not completed 15 years and that she 
had not introduced the minimum busi- 
ness as required under Regulation 9 (3). 
Since in my view the petitioner had com- 
pleted 15 years within the meaning of 
Regulation 9 (4), the question of auto- 
matic termination under Regulation 9 (3) 
does not arise and the impugned order 
of termination is illegal, 


5. In the result, the writ petition is 
allowed, the order of termination is sef 
aside and the rule nisi is made absolute, 
There will be no order as to costs. 


Petition dismissed, 
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M/s. Balasubramaniam Roadways 
(Firm), Dindigul, Petitioner v, The State 
of Tamil Nadu and others, Respondents. 


W. P. Nos. 1791 and 1800 of 1979, D/- 
12-2-1980. 


T. N. Motor Vehicles Rules (1940), 
R. 269 — Power of transport authority 
to fix timings — Quasi-judicial function 
— Existing operators on route to be 
beard — Circular No. 6/79 D/- 25-1-1979 
not binding on transport authority. 


The power to fix timings is a quasi- 
fudicial function. Where by reason of 
the proceedings fixing timings under 
R. 269 of the Rules, an existing operator 
on the route on which another has been 
granted permit, is likely to be affected, 
it is a basic and an elementary principle 
that he should be put on notice. R. 269 
(1) itself does not contemplate issue of 
notice. But when the Authority knows 
fully well by reason of the objections or 
otherwise that by the proposed fixation 
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Roadways v., State 


A.L R, 


of timings, operators who are operating 
on the very route or on a sector of the 
route are likely to be affected, they will 
have to be put on notice and their ob- 
jections be heard. This is the harest 
minimum by adhering to the principles of 
natural justice. The circular No. 6/79 
D/- 25-1-1979 in R. C. No. A-1/77110/78 
issued by State Transport Authority to 
Regional Transport Authorities etc. au- 
thorising fixation of timings without re- 
ference to existing operators cannot bind 
the transport authorities while they are 
bound only by the Act and the Rules. 
The impugned circular is not binding on 


transport authority. (Paras 4, 6) 
Cases Referred: Chronological Paras 
AIR 1971 SC 40:1971 Lab IC 8 > 35 
AIR 1961 Mad 180 (FB) 2 
AIR 1952 Mad 276: (1951) 2 Mad LJ 411 
| 2, 4 

G. Ramaswami for P. Vedavalli, for 
Petitioner, N. G. Krishna Iyengar and 
C. Chinnaswami for Govt, Pleader, for 


Respondents, 


ORDER :— The short facts leading to 
this writ petition are as follows: The 
State Transport Authority, Madras, pur- 
suant to Government D., ©. No. 114321/ 
Transport/VII-77-78 Home, dated 22-4- 
1978, has issued a circular No, 6/79 dated 
25-1-1979, in RC No. A.1/77110/78 to all 
the Regional Transport Authorities, Offi- 
cers of the State Transport department 
and the Managing Directors of all State 
Transport undertakings in the following 
manner :— 


“The matter has been examined in the 
light of the legal provisions. There is no 
need to hold timings conference when a 
new route is opened or additional bus or 
buses or trips are introduced on existing 
routes either under Chapter IV or 
Chapter IV-A of the Motor Vehicles Act. 
The Regional Transport Authority or the 
State Transport Authority can fix suit- 
able timings with reference to the 
timings of other operators on the same 
route or over-lapping sectors. A timing 
conference can be held later, if there is 
any objection by any operator. All the 
Regional Transport Officers and District 
Transport Commissioners are requested to 
bear these in mind while fixing timings.” 
The petitioner, who is a bus operator, in 
Madurai, district, with three route buses, 
has come up to this court against the 
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grant of temporary permits by the 3rd 
respondent by its proceedings dated 12-4- 
1979, in favour of Pandian Roadways 
Corporation, Madurai, without notice to 
the petitioner who is an operator on the 
route under which he had (fixed the 
timings in a subjective fashion. This ac- 
cording to the petitioner, was by reason 
of the transport authority following the 
above circular. 


2. The argument, shortly put, is under 
Rule 269 of the Motor Vehicles Rules, the 
power on the authority to fix the timings 
is conferred. Against such fixation of 
timings or revision of timings, an appeal 
is provided for under R. 147 of the Motor 
vehicle Rules. Where purporting to follow 
the circular the transport authorities fixed 
timings without reference to the existing 
operators, every damage is done. That 
is clearly in violation of Rule 269, more 
s0, when an appeal is provided for. In 
other words, the contention is, to a statu- 
tory authority, who is bound by the Act 
and the rules, no administrative instruc- 
tion can issue. It has been held by this 
court in Vedachala Mudaliar v. State of 
Madras (1951) 2 Mad LJ 411: (AIR 1952 
Mad 276), that fixation of timings is a 
quasi judicial function. To such a quasi 
judicial authority to issue an adminstra- 
tive instruction not to follow the rule 
with regard to fixation of timings is 
clearly opposed to the rulings of this 
court in Swami Motor Transport Ltd. v. 
Raman and Raman Ltd., AIR 1961 Mad 
180 (FB). 


3. As against this, the learned Gov- 
ernment Pleader argues that inasmuch 
as under Rule 269 (2) of the Tamil Nadu 
Motor Vehicles Rules, if the operator is 
agsrieved about the timings fixed uni- 
laterally by the Regional Transport Au- 
thority. it wtll be well open to him to 
take that matter in appeal. That does 
not mean even at the initial fixation of 
timings, the operator should be heard. 


4. Rule 269 of the Tamil Nadu Motor 
Vehicles Rules contemplates two situa- 
tions. Under clause (1), the initial fixa- 
tion of timings to a route conferred upon 
an existing operator enables him to ap- 
proach that authority to seek a revision. 
In the instant case, where the petitioner 
is already an operator on the route on 
which the Pandian Roadways Corpora- 
tion is granted the permit, must certain- 
ly be considered to be an aggrieved party 
if timings are fixed without reference to 
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bhim. After all, this court has laid down 
categorically in Vedachala Mudaliar v. 
State of Madras (1951) 2 Mad LJ 411: (AIR 
1952 Mad 276), that the power to fix the 
timings is a quasi judicial function. 
Where, by reason of those proceedings 
the operator is likely to be affected, it is 
a basic and an elementary principle that 
he should be put on notice. The respon- 
dents cannot take shelter under the argu- 
ment that Rule 269 (1) of the Tamil Nadu 
Motor Vehicles Rules itself does not con- 
template issue of notice. That may be so. 
The rule need not so state. But when 
the authority knows fully well by reason 
of the objections or otherwise that by 
the proposed fixation of timings, opera- 
tors who are operating on the very 
route, or on a sector of the route are 
likely to be affected, they will have to 
be put on notice and their objections be 
heard. This, as I said above, is the barest 
minimum by adhering to the principles 
of natural justice. In this view, I am 
not impressed with the arguments of the 
learned Government Pleader that Rule 
269 (2) of the Tamil Nadu Motor Vehicles 
Rules enables the aggrieved operator 
to seek a revision of the timings. It has 
to be remembered in this connection that 
Rule 269 (2) of the rules comes into play 
after the damage is caused, Law cannot 
be construed in such an unreasonable 
way. 


5. The learned Government Pleader 
cites the decision reported in Union of 
India v. J. N. Sinha, AIR 1971 SC 40 and 
then contends that the aim of the rules 
of natural justice is only not to supplant 
the law but to supplement it and there 
is no need to give notice. I am afraid 
the reliance placed on this decision is 
wholly unjustified. The observation of 
the Supreme Court came to be made in 
connection with a case of compulsory 
retirement under Rule 56 (i) of the 
Fundamental Rules. Jt is well-known 
that compulsory retirement amounts to 
punishment. But, in the instant case, 
we are concerned with an operator who 
ls aggrieved with the fixation of timings. 
Therefore, this contention is rejected. 


6. In view of the above conclusion it 
is necessary on my part to state that the 
circular, above extracted, cannot bind 
the transport authority while they are 
bound only by the Act and the Rules. 
Turning to the prayer of the writ peti- 
tioner, Mr. G. Ramaswami, learned coun- 
sel for the petitioner himself states that 
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if the declaration is given that the im- 
pugned circular is not binding on the 
transport authority, the petitioner does 
not want any relief in this writ petition. 
Recording this statement, after having 
clarified the position, as above this writ 
petition is dismissed. No casts. 


7. I am informed that the petitioner 
has filed an application for revision of 
timings as early as August 1979, which 
perhaps has not been disposed of because 
of the pendency of this writ petition, 


END 


Now that the writ petition has been dis- 
missed, the Regional Transport Auth- 
ority, Madurai, is directed to consider the 
request of the petitioner and pass orders 
on or before dist March 1980. 


8. W. P, No. 1800 of 1979 — For. the 
reasons stated above, this writ petition is, 
also dismissed. No costs. 


Petitions dismissed. 





